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CHAPTER  I. 
LEGAL    CAUSE. 


THE  LORDS  BAILIFF-JURATS  OF  ROMNEY  MARSH  v.  THE 
CORPORATION  OF  THE  TRINITY  HOUSE. 

1870.    Law  Reports,  5  Exchequer,  204.1 

Speciax  case  stated  in  an  action  for  negligence  tried  before  Cock- 
burn,  C.  J.,  at  Maidstone,  on  the  10th  of  March,  1869,  in  which  a 
verdict  was  found  for  the  plaintiffs  for  £93,  subject  to  the  opinion  of 
the  Court  on  a  special  case. 

The  first  count  of  the  declaration  charged  the  defendants  with  un- 
skilful and  negligent  navigation  of  their  ship  by  their  servants,  whereby 
the  same  was  wrecked,  and  ran  foul  of  and  injured  a  sea  wall  of  the 
plaintiffs'. 

By  their  pleas  the  defendants  traversed  all  the  averments  in  the 
declaration. 

The  facts  stated  in  the  case  were  as  follows.  On  the  30th  of 
November,  1867,  the  defendants'  pilot  cutter  Queen,  through  the 
negligence  of  her  captain  and  crew,  struck  upon  a  shoal  about  three 
quarters  of  a  mile  out  from  the  Dymchurch  wall,  a  sea  wall  owned 
and  repaired  by  the  plaintiffs.  It  was  then  blowing  hard,  and  there 
was  a  flood  tide ;  and  in  consequence,  after  the  vessel  struck,  the 
captain  and  crew  lost  all  control  over  her,  and  she  gradually  drifted 
towards  the  shore,  and  was  at  last  driven  against  the  wall.  If  the 
weather  had  been  moderate  and  the  state  of  the  tide  different,  this 
might  have  been  prevented,  but  in  the  then  state  of  the  weather 
and  tide  it  was  impossible  to  prevent  it.  After  the  ship  struck  the 
ground,  some  of  the  crew  escaped  in  a  boat,  and  the  captain  and  the 
rest  of  the  crew  were  rescued  from  the  cutter  just  before  she  struck 
the  wall. 

1  Only  so  much  of  the  case  is  here  given  as  relates  to  the  first  connt.  The  citations 
of  counsel  are  omitted.  —  Ed. 
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2  BAILIFFS  OF  KOMNEY  MAESH  V.  TRINITY  HOUSE. 

Sir  G.  Honyman,  Q.  C.  (Biron  with  him),  for  the  plaintiffs.  Upon 
the  first  count  the  defendants  are  clearly  liable.  The  vessel  took  the 
ground  through  negligence,  and  all  that  followed,  though  then  inevi- 
table, was  as  much  the  consequence  of  negligence  as  the  injury 
done  by  a  runaway  horse  would  be  if  it  was  owing  to  the  cai-eless- 
ness  of  his  driver  that  he  was  allowed  to  get  beyond  control  in  the 
first  instance. 

PoUock,  Q.  C.  (Dixon  with  him),  for  the  defendants.  As  to  the 
first  point,  it  cannot  be  properly  said  that  the  defendants'  negligence 
was  the  proximate  cause  of  the  injury.  There  intervened  between 
their  act  of  negligence  and  the  alleged  consequence  a  series  of  natural 
causes  over  which  they  had  no  control,  and  which  could  not  be  calcu- 
lated on,  such  as  the  shifting  of  the  wind,  its  violence,  and  the  force 
of  the  tide  as  dependent  upon  it. 

Sir  G.  Honyman,  Q.  C,  in  reply.  As  to  the  negligence,  the  whole 
•was  one  continuous  train  of  causation.  Cur.  adv.  vult. 

The  judgment  of  the  Court  (Kelly,  C.  B.,  Martin,  and  Pigott,  BB.) 
■was  delivered  by 

Kelly,  C.  B.  The  question  in  this  case  is  whether  the  injury  to  the 
plaintiffs'  wall  was  so  caused  by  the  negligence  of  the  defendants  as  to 
tmake  the  defendants  liable  within  the  rule  of  law  applicable  to  such 
■cases. 

The  defendants'  vessel,  by  the  negligence  of  the  captain  and  crew, 
.pounded  upon  a  shoal  or  sand-bank  within  three  quarters  of  a  mile  of 
Tthe  wall  of  the  plaintiffs',  the  immediate  effect  of  which  was  that  the 
•vessel  became  unmanageable  and  beyond  the  control  of  the  crew  ;  and 
•as  at  the  time  a  high  wind  was  blowing  and  the  tide  flowing  towards 
■the  shore,  the  vessel  was  driven  and  carried  with  great  violence  against 
"the  wall,  and  so  effected  the  injury  in  question. 

The  rale  of  law  is,  that  negligence  to  render  the  defendants  liable 
■must  be  the  causa  causans  or  the  proximate  cause  of  the  injury,  and 
'not  merely  a  caiisa  sine  qua  rion. 

I  think  that  it  was  so  in  the  present  case.  The  immediate  effect  of 
•the  negligence  was  to  put  the  vessel  into  such  a  condition  that  it  must 
necessarily  and  ine-yitably  be  impelled  in  whatever  direction  the  wind 
.and  tide  were  giving  at  the  moment  to  the  sea,  and  this  was  directly 
•upon  and  towards  the  plaintiffs'  wall.  The  case,  therefore,  appears  to 
me  to  be  the  same  as  if  the  ship  had  been  lying  at  anchor,  with  the 
1;ide  flowing  rapidly  towards  a  rock,  and  the  defendants  had,  by  some 
megligence,  broken  the  chain  and  set  free  the  ship,  in  consequence  of 
which  it  had  at  once  and  immediately  been  earned  by  the  tide  with 
-great  force  and  violence  against  the  rock,  and  had  become  a  wreck. 
Would  not  the  wreck  of  the  ship  have  been  caused  by  the  negligence 
which  broke  the  chain?  I  think  that  it  would,  and  that  such  a  case 
and  the  case  before  the  Court  are  the  same  ;  that  the  negligence  of  the 
«rew,  the  servants  of  the  defendants,  was  thus  the  immediate  cause  of 
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the  ship  being  driven  against  the  wall  of  the  plaintiffs,  and  that  the 
plaintiffs  are  therefore  entitled  to  recover.  My  brother  Pigott  concurs 
in  this  judgment,  and  my  Brother  Martin,  though  entertaining  some 
doubt  upon  the  case,  does  not  dissent. 

Judgment  for  the  plaintiffs. 
Affirmed  in  Exchequer  Chamber,  1872,  L.  R.  7  Exch.  247. 


Mcdonald  v.  snelling. 

1867.     14  AUen,  290.1 

ToET.     The  declaration  was  as  follows  :  — 

"•And  the  plaintiff  says  that  he  was  possessed  and  the  owner  of  a 
certain  sleigh  and  a  certain  horse  which  was  harnessed  to  said  sleigh, 
and  the  plaintiff  was  sitting  and  riding  in  said  sleigh  so  harnessed,  in 
a  certain  highway  called  Eliot  Street,  in  said  Boston,  into  and  across 
Tremont  Street ;  and  one  Thomas  Baker  on  the  same  day  was  pos- 
sessed of  a  certain  sleigh,  and  also  of  a  certain  horse  drawing  the 
same  through  and  along  said  Tremont  Street  towards  and  near  said 
Eliot  Street  in  said  Boston.  And  whereas  then  on  the  same  day  the 
defendant  was  possessed  of  a  certain  sled  or  sleigh,  and  also  of  cer- 
tain horses  drawing  the  same  through  and  along  said  Tremont  Street, 
and  the  said  defendant  then  and  there,  by  a  certain  servant  of  him 
the  said  defendant,  had  the  care,  government  and  direction  of  the  s'aid 
sled  or  sleigh  of  the  said  defendant  and  defendant's  said  horses,  yet 
the  said  defendant,  not  minding  or  regarding  his  duty  jn  this  behalf, 
then  and  there  by  his  said  servant  so  negligently  and  unskilfully  man- 
aged and  behaved  himself  in  this  behalf,  and  so  ignorantly,  carelessly 
and  negligently  drove  and  managed,  guided  and  governed  his  said  sled 
or  sleigh  and  horses,  that  the  said  sleigh  or  sled  of  the  said  defendant, 
for  want  of  good  and  sufficient  care  and  management  thereof,  and  of 
the  horses  then  and  there  drawing  the  same  as  aforesaid,  then  and  there 
struck  against  the  said  sleigh  of  the  said  Baker  with  such  force  and 
violence  that  the  sleigh  of  the  said  Baker,  wherein  he  was  then  sitting 
and  riding  as  aforesaid,  was  broken  to  pieces,  by  means  whereof  the 
said  horse  of  the  said  Baker  was  put  to  fright  and  ran  with  great  vio- 
lence, threw  out  said  Baker,  and  escaping  from  him  ran  through  and 
along  said  Tremont  Street  to  said  Eliot  Street  and  into  said  Eliot 
Street,  and  upon,  against  and  over  the  plaintiff,  his  said  sleigh  and 
horse,  with  such  force  and  violence  that  the  plaintiff's  said  sleigh 
wherein  he  was  then  and  there  sitting  and  riding  as  aforesaid  was 
thereby  broken  to  pieces  and  destroyed,  and  the  plaintiff  thrown  with 
great  violence  from  and  out  of  his  said  sleigh,  and  his  collar-bone 

1  Portions  of  this  opinion  are  omitted ;  also  the  citations  of  counsel. Ed. 


4  Mcdonald  v.  snelling. 

broken,  and  otherwise  greatly  injured  and  bruised,  and  his  life  endan- 
gered, and  the  plaintiff's  said  horse  was  greatly  damaged  and  spoiled. 
And  the  plaintiff  used  due  care,  and  said  Baker,  his  agents  and  ser- 
vants, used  due  care,  but  said  defendant,  his  agents  and  servants,  did 
not  use  due  care." 

The  defendant  demurred  to  this  declaration,  assigning  as  causes  of 
demurrer  that  there  is  no  averment  in  the  declaration  that  the  injury 
to  the  plaintiff  occurred  by  reason  of  or  by  means  of  the  negligence 
of  the  defendant ;  and  that  it  does  not  appear  from  the  averments  of 
the  declaration  that  the  alleged  negligence  of  the  defendant  was  the 
proximate  cause  of  the  injury  to  the  plaintiff,  sufficient  in  law  to  ren- 
der the  defendant  liable  in  damage% 

This  demurrer  was  overruled  in  the  superior  court,  and  judgment 
ordered  for  the  plaintiff  ;  and  the  defendant  appealed  to  this  Court. 

J.  L.  Stackpole,  for  defendant. 

J.  Nickerson,  for  plaintiff. 

Foster,  J.  The  question  raised  by  this  demurrer  is,  whether  the 
injury  received  by  the  plaintiff  was  so  remote  from  the  negligent  act 
of  the  defendant  that  the  action  cannot  be  sustained,  although  the 
plaintiff  was  injured  without  his  own  fault,  and  would  not  have  been 
injured  but  for  the  fault  of  the  defendant.  How  far  at  common  law 
is  one  guilty  of  negligence  responsible  in  damages  for  the  consequences 
resulting  from  his  neglect  ? 

If  the  present  action  had  been  brought  against  a  town,  under  cir- 
cumstances similar  to  those  disclosed  in  this  declaration,  Marble  v. 
Worcester,  4  Gray,  395,  would  be  a  decisive  authority  in  favor  of  the 
defendant.  The  liability  for  damages  caused  by  defects  in  highways 
is  limited  to  cases  where  the  defect  is  the  direct  and  immediate  cause 
of  the  injury.  Jenks  v.  Wilbraham,  11  Gray,  142.  But  this  statute 
liability  is  more  narrowly  restricted  than  the  rule  in  actions  at  common 
law  for  damages  caused  by  negligence,  in  which  it  is  perfectly  well 
settled  that  the  contributory  negligence  of  a  third  party  is  no  defence, 
where  the  defendant  has  also  been  guilty  of  negligence  without  which 
the  damage  would  not  have  been  sustained.  Eaton  v.  Boston  &  Lowell 
BaUroad,  11  Allen,  500.  The  extent  of  the  defendant's  responsibil- 
ity cannot  therefore  be  conclusively  determined  by  the  rule  of  Marble 
V.  Worcester,  because  the  limits  of  liability  under  the  statute  as  to 
defects  in  public  ways  and  at  common  law  for  negligence  are  not  iden- 
tical. These  cases  against  towns  can  be  reconciled  with  the  general 
principles  of  the  law  only  by  the  consideration  that  they  depend. ex- 
clusively on  a  statute  provision,  within  the  terms  of  which  they  are 
strictly  confined. 

Where  a  right  or  duty  is  created  wholly  by  contract,  it  can  only  be 
enforced  between  the  contracting  parties.  But  where  the  defendant 
has  violated  a  duty  imposed  upon  him  by  the  common  law,  it  seems 
just  and  reasonable  that  he  should  be  held  liable  to  every  person  in- 
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jured,  whose  injury  is  the  natural  and  probable  consequence  of  the 
misconduct.  In  our  opinion  this  is  the  well  established  and  ancient 
doctrine  of  the  common  law,  and  such  a  liability  extends  to  conse-  I 
quential  injuries,  by  whomsoever  sustained,  so  long  as  they  are  of  a 
character  likely  to  follow,  and  which  might  reasonably  have  been  anti- 
cipated as  the  natural  and  probable  result  under  ordinary  circum- 
stances of  the  wrongful  act.  |  The  damage  is  not  too  remote  if 
according  to  the  usual  experience  of  mankind  the  result  was  to  be 
expected.  \  This  is  not  an  impracticable  or  unlimited  sphere  of  ac- 
countability, extending  indefinitely  to  all  possible  contingent  conse- 
quences. An  action  can  be  maintained  only  where  there  is  shown  to 
be,  first,  a  misfeasance  or  negligence  in  some  particular  as  to  which 
there  was  a  duty  towards  the  party  injured  or  the  community  generally  ; 
and,  secondly,  where  it  is  apparent  that  the  harm  to  the  person  or 
property  of  another  which  has  actually  ensued  was  reasonably  likely 
to  ensue  from  the  act  or  omission  complained  of. 

It  is  clear  from  numerous  authorities  that  the  mere  circumstance 
that  there  have  intervened,  between  the  wrongful  cause  and  the  in- 
jurious consequence,  acts  produced  by  the  volition  of  animals  or  of 
human  beings,  does  not  necessarily  make  the  result  so  remote  that  no 
action  can  be  maintained.  The  test  is  to  be  found,  not  in  the  number 
of  intervening  events  or  agents,  but  in  their  character,  and  in  the 
natural  and  probable  connection  between  the  wrong  done  and  the 
injurious  consequence.  So  long  as  it  affirmatively  appears  that 
the  mischief  is  attributable  to  the  negligence  as  a  result  which 
might  reasonably  have  been  foreseen  as  probable,  the  legal  liability 
continues. 

There  can  be  no  doubt  that  the  negligent  management  of  horses  in 
the  public  street  of  a  city  is  so  far  a  culpable  act  that  any  party  in- 
jured thereby  is  entitled  to  redress.  Whoever  drives  a  horse  in  a 
thoroughfare  owes  the  duty  of  due  care  to  the  community,  or  to  all 
persons  whom  his  negligence  may  expose  to  injury.  Nor  is  it  open  to 
question  that  the  master  in  such  a  case  is  responsible  for  the  miscon- 
duct of  his  servant. 

Applying  these  principles  more  closely  to  the  facts  set  forth  in  this 
declaration  and  admitted  by  the  demurrer,  we  find  that  by  careless 
driving  the  defendant's  sled  was  caused  to  strike  against  the  sleigh  of 
one  Baker  with  such  violence  as  to  break  it  in  pieces,  throwing  Baker 
out,  frightening  his  horse,  and  causing  the  animal  to  escape  from  the 
control  of  its  driver  and  to  run  violently  along  Tremont  Street  round 
a  corner,  near  by,  into  Eliot  Street,  where  he  ran  over  the  plaintiff 
and  his  sleigh,  breaking  that  in  pieces  and  dashing  him  on  the  ground. 
Upon  this  statement,  indisputably  the  defendant  would  be  liable  for 
the  injuries  received  by  Baker  and  his  horse  and  sleigh.  Why  is  he 
not  also  responsible  for  the  mischief  done  by  Baker's  horse  in  its 
flight?    If  he  had  struck  that  animal  with  a  whip  and  so  made  it  run 
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away,  would  he  not  be  liable  for  an  injury  like  the  present  ?  By  the 
fault  and  direct  agency  of  his  servant  the  defendant  started  the  horse 
in  uncontrollable  flight  through  the  streets.  As  a  natural  consequence, 
it  was  obviously  probable  that  the  animal  might  run  over  and  injure 
persons  travelling  in  the  vicinity.  Every  one  can  plainly  see  that  the 
accident  to  the  plaintiff  was  one  very  likely  to  ensue  from  the  careless 
act.  We  are  not  therefore  dealing  with  remote  or  unexpected  conse- 
quences, not  easily  foreseen  nor  ordinarily  likely  to  occur,  and  the 
plaintiff's  ease  falls  clearly  within  the  rule  already  stated  as  to  the 
liability  of  one  guilty  of  negligence  for  the  consequential  damages 
resulting  therefrom. 

These  views  are  fortified  by  numerous  decisions,  to  a  few  of  which 
it  may  be  expedient  to  refer.  It  was  recently  held  by  this  court  that 
when  a  horse  was  turned  loose  on  the  highway,  and  there  kicked  a 
colt  running  by  the  side  of  its  dam,  the  owner  of  the  horse  was  liable 
for  that  damage.  Barnes  v.  Chapin,  4  Allen,  444.  We  cannot  dis- 
tinguish between  the  different  ways  of  letting  a  horse  loose  upon  the 
street ;  whether  by  leaving  him  there  untied,  or  leaving  a  gate  open, 
or,  as  in  the  present  case,  by  driving  against  him,  and  thus  causing 
him  to  run  away.  In  Powell  v.  Deveney,  3  Cush.  300,  the  defendant's 
servant  left  a  track  standing  beside  a  sidewalk  in  a  public  street,  with 
the  shafts  shored  up  by  a  plank  in  the  usual  way.  Another  truckman 
temporarily  left  his  loaded  truck  directly  opposite  on  the  other  side  of 
the  same  street,  after  which  a  third  truckman  tried  to  drive  his  truck 
between  the  two  others.  In  attempting  to  do  so  with  due  care,  he  hit 
the  defendant's  truck  in  such  a  manner  as  to  whirl  its  shafts  round  on 
the  sidewalk  so  that  they  struck  the  plaintiff  who  was  walking  by,  and 
broke  her  leg.  For  this  injury  she  was  allowed  to  maintain  her  action, 
the  only  fault  imputable  to  the  defendant  being  the  careless  position 
in  which  the  truck  was  left  by  his  servant  on  the  street,  which  was 
treated  as  the  sole  cause  of  the  breaking  of  the  plaintiff's  leg,  and  in 
legal  contemplation  suflaciently  proximate  to  render  the  defendant 
responsible.  See  also  Powell  v.  Salisbury,  2  Yo.  &  Jer.  391 ;  Vanden- 
burg  V.  Truax,  4  Denio,  464 ;  Rigby  v.  Hewitt,  5  Exch.  240 ;  Green- 
land V.  Chaplin,  lb.  245 ;  Morrison  v.  Davis,  20  Penn.  State  R.  175 ; 
Lynch  v.  Nurdin,  1  Q.  B.  29 ;  Thomas  v.  Winchester,  ubi  supra,  and 
cases  there  cited.  When  a  horse  strayed  on  the  highway  and  there 
viciously  and  violently  kicked  a  child,  the  owner  was  held  not  liable 
in  the  absence  of  evidence  that  he  knew  the  animal  was  in  the  habit 
of  kicking ;  because  the  act  was  not  one  which  it  was  in  the  ordinary 
course  of  nature  for  a  horse  of  common  temper  and  disposition  to  do. 
Cox  V.  Burbidge,  32  Law  Journ.  (k.  s.)  C.  P.  89.  See  also  Cooke  v. 
Waring,  lb.  Exch.  262.  But  two  years  later  the  same  court  held  a 
defendant  liable  who  had  negligently  left  insecure  a  gate  which  he 
was  bound  to  repair,  in  consequence  of  which  his  horse  strayed  into 
the  iield  of  an  adjoining  proprietor  and  there  kicked  another  horse ; 
because  this  was  the  natural  consequence  of  two  horses  meeting  under 
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such  circumstances,  and  such  an  injury  produced  by  such  an  animal 
was  deemed  to  be  the  proximate  consequence  of  the  defendant's  neg- 
ligence. Lee  V.  Biley,  34  Law  Journ.  (n.  s.)  C.  P.  212.  See  also 
Meed  v.  Edwards,  lb.  C.  P.  31.  In  a  case  where  the  defendant  left 
on  the  street  exposed  for  sale  a  machine  for  crushing  oil-cake  between 
rollers,  into  the  cogs  of  which  a  little  child  put  his  fingers  while  ano- 
ther boy  turned  the  handle,  and  the  fingers  were  crushed,  the  Court 
held  that  the  act  was  too  remote  ;  and  Bramwell,  B.,  said  :  "  The  de- 
fendant was  no  more  liable  than  if  he  had  exposed  goods  colored  with 
a  poisonous  paint,  and  the  child  had  sucked  them ; "  but  the  same 
Baron  added,  "  Further  I  can  see  no  evidence  of  negligence  in  him. 
If  his  act  in  exposing  this  machine  was  negligence,  will  his  act  in 
exposing  it  again  be  called  wilfully  mischievous  ?  If  that  could  not 
be  said,  then  it  is  not  negligence,  for  between  negligence  and  wilful 
mischief  there  is  no  difference  but  of  degree."  Mangan  v.  Atterlon, 
Law  Rep.  1  Exch.  239.  This  case  has  no  tendency  and  indicates  no 
intention  to  overrule  Dixon  v.  Bell,  5  M.  &  S.  198,  in  which,  an  injury 
having  been  received  from  a  loaded  gun.  Lord  Ellenborough  held  the 
owner  liable  for  leaving  a  dangerous  instrument  in  a  state  capable  of 
doing  mischief,  although  the  mischief  was  caused  by  a  girl  taking  it 
up,  pointing  it  at  a  child,  and  snapping  the  trigger  after  the  priming 
had  been  withdrawn. 

It  may  not  always  be  easy  to  determine  whether  any  particular  act 
of  negligence  is  of  such  a  character  as  to  render  the  party  guilty  of 
it  liable  to  third  persons  ;  or  whether  the  ensuing  consequences  are  so 
far  natural  and  probable  as  to  impose  a  liability  for  them  in  damages. 
Cases  may  be  put  falling  very  near  the  dividing  line,  and  .no  rule  can 
be  laid  down  in  advance  wliich  will  determine  all  with  precision.  But 
the  difficulty  of  applying  a  principle  is  a  poor  argument  against  its 
validity,  unless  one  more  satisfactory  can  be  proposed  in  its  stead. 
There  may  be  discrepancies  and  want  of  uniformity  in  the  application 
of  the  principle  to  the  facts  of  particular  cases,  but  all  the  authorities 
cited  concur  in  the  support  of  the  doctrine  we  have  stated,  and  agree 
as  to  the  rule  by  which  the  extent  of  liability  for  consequential  dam- 
ages resulting  from  negligence  ought  to  be  determined. 

In  the  opinion  of  a  majority  of  the  Court,  the  demurrer  in  the  pres- 
ent case  must  be  overruled,  because  on  the  statements  of  the  declara- 
tion the  plaintiff's  injury  does  not  appear  to  be  so  remote  from  the 
negligence  of  the  defendant  as  to  exonerate  the  latter  from  liability. 
"When  such  a  question  is  raised  by  the  pleadings  or  arises  upon  agreed 
or  undisputed  fafcts,  it  is  matter  of  law ;  but  where  the  evidence  is 
contradictory,  or  the  inferences  to  be  drawn  from  it  are  uncertain, 
the  jury  must  determine  by  a  verdict  whether  the  facts  fall  within  the 
rule  of  law  to  be  laid  down  on  the  subject.  Wilson  v.  Newport  Dock 
Co.,  ubi  supra. 

Demurrer  overruled. 
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SCOTT  V.  SHEPHERD. 
13  Geo.  m.    2  Wm.  Blackstone,  892. 

Trespass  and  assault  for  throwing,  casting,  and  tossing  a  lighted 
squib  at  and  against  the  plaintiff,  and  striking  him  therewith  on  the 
face,  and  so  burning  one  of  his  eyes  that  he  lost  sight  of  it,  where- 
by, &c.  On  not  guilty  pleaded,  the  cause  came  on  to  be  tried  before 
Nares,  J.,  last  summer  assizes  at  Bridgwater,  when  the  jury  found  a 
verdict  for  the  plaintiff  with  £100  damages,  subject  to  the  opinion  of 
the  Court  on  this  case.  On  the  evening  of  the  fair  day  at  Milboume 
Port,  28th  October,  1770,  the  defendant  threw  a  lighted  squib,  made 
of  gunpowder,  &c.,  from  the  street  into  the  market-house,  which  is  a 
covered  building  supported  by  arches,  and  inclosed  at  one  end,  but 
open  at  the  other  and  both  the  sides,  where  a  large  concourse  of  peo- 
ple were  assembled ;  which  lighted  squib,  so  thrown  by  the  defendant, 
fell  upon  the  standing  of  one  Yates,  who  sold  gingerbread,  i&c.  That 
one  Willis  instantly,  and  to  prevent  injury  to  himself  and  the  said 
wares  of  the  said  Yates,  took  up  the  said  lighted  squib  from  off  the 
said  standing,  and  threw  it  across  the  said  market-house  where  it  fell 
upon  another  standing  there  of  one  Ryal,  who  sold  the  same  sort  of 
wares  ;  who  instantly,  and  to  save  his  own  goods  from  being  injured, 
took  up  the  said  lighted  squib  from  off  the  said  standing,  and  then 
threw  it  to  another  part  of  the  said  market-house,  and  in  so  throwing 
it  struck  the  plaintiff,  then  in  the  said  market-house,  in  the  face  there- 
with, and  the  combustible  matter  then  bursting  put  out  one  of  the 
plaintiff's  eyes.     Qu.   If  this  action  be  maintainable  ? 

This  case  was  argued  last  term  by  Glyn  for  the  plaintiff,  and  Bur- 
land  for  the  defendant ;  and  this  term,  the  court  being  divided  in  their 
judgment,  delivered  their  opinions  seriatim. 

Nakes,  J.,  was  of  opinion  that  trespass  would  lie  well  in  the  present 
case.  That  the  natural  and  probable  consequence  of  the  act  done 
by  the  defendant  was  injury  to  somebody,  and  therefore  the  act  was 
illegal  at  common  law.  And  the  throwing  of  squibs  has,  by  statute 
"W.  III.,  been  since  made  a  nuisance.  Being,  therefore,  unlawful, 
the  defendant  was  liable  to  answer  for  the  consequences,  be  the  injury 
mediate  or  immediate :  11  Hen.  VII.,  28,  is  express  that  malus  animus 
is  not  necessary  to  constitute  a  trespass.  So,  too,  1  Stra.  596  ;  Hob. 
134;  T.  Jones,  205;  6  Edw.  IV.,  7,  8;  Fitzh.  Trespass,  110.  The 
principle  I  go  upon  is  what  is  laid  down  in  Reynolds  v.  Clarke,  Stra. 
634,  that  if  the  act  in  the  first  instance  be  unlawful,  trespass  will  lie. 
Wherever,  therefore,  an  act  is  unlawful  at  first,  trespass  will  lie  for 
the  consequences  of  it.  So  in  12  Hen.  IV.,  trespass  lay  for  stopping 
a  sewer  with  earth,  so  as  to  overflow  the  plaintiff's  land.  In  26  Hen. 
VIII.  8,  for  going  upon  the  plaintiff's  land  to  take  the  boughs  off  which 
had  fallen  thereon  in  lopping.     See  also  Hardr.  60 ;  Reg.  108,  95 ;  6 
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Edw.  rV.,  7,  8 ;  1  Ld.  Eaym.  272 ;  Hob.  180 ;  Cro.  Jac.  122,  43 ; 
F.  N.  B.  202,  91  G.  I  do  not  think  it  necessary,  to  maintain  tres- 
pass, that  the  defendant  should  personally  touch  the  plaintiff ;  if  he 
does  it  by  a  mean  it  is  sufficient.  Qui  facit  per  alivd  facit  per  se. 
He  is  the  person  who,  in  the  present  case,  gave  the  mischievous  faculty 
to  the  squib.  That  mischievous  faculty  remained  in  it  till  the  explo- 
sion. No  new  power  of  doing  mischief  was  communicated  to  it  by 
Willis  or  Ryal.  It  is  like  the  ease  of  a  mad  ox  turned  loose  in  a 
crowd.  The  person  who  turns  him  loose  is  answerable  in  trespass  for 
whatever  mischief  he  may  do.  The  intermediate  acts  of  Willis  and 
Ryal  will  not  purge  the  original  tort  in  the  defendant.  But  he  who 
does  the  first  wrong  is  answerable  for  all  the  consequential  damages. 
So  held  in  the  King  v.  Huggins,  2  Lord  Raym.  1574 ;  Parklmrst  v. 
Foster,  1  Lord  Eaym.  480 ;  Bosewell  v.  Prior,  12  Mod.  639.  And  it 
was  declared  by  this  court,  in  Slater  v.  Baker,  M.  8  Geo.  III.,  2  Wils. 
359,  that  they  would  not  look  with  eagle's  eyes  to  see  whether  the 
evidence  applies  exactly  or  not  to  the  case ;  but  if  the  plaintiff  has 
obtained  a  verdict  for  such  damages  as  he  deserves,  they  will  establish 
it  if  possible. 

Blackstone,  J.,  was  of  opinion  that  an  action  of  trespass  did  not 
lie  for  Scott  against  Shepherd,  upon  this  case.  He  took  the  settled 
distinction  to  be,  that  where  the  injury  is  immediate,  an  action  of  tres- 
pass will  lie ;  where  it  is  only  consequential,  it  must  be  an  action  on 
the  case :  Reynolds  v.  Glarke,  Lord  Raym.  1401,  Stra.  634 ;  Haward 
V.  Bankes,  Burr.  1114 ;  Marker  r.  Birbeck,  Burr.  1159.  The  lawfulness 
or  unlawfulness  of  the  original  act  is  not  the  criterion ;  though  something 
of  that  sort  is  put  into  Lord  Raymond's  mouth  in  Stra.  635,  where  it" 
can  only  mean,  that  if  the  act  then  in  question,  of  erecting  a  spout, 
had  been  in  itself  unlawful,  trespass  might  have  lain,  but  as  it  was  a 
lawful  act  (upon  the  defendant's  own  ground),  and  the  injury  to  the 
plaintiff  only  consequential,  it  must  be  an  action  on  the  ease.  But  this 
cannot  be  the  general  rule ;  for  it  is  held  by  the  court  in  the  same  case, 
that  if  I  throw  a  log  of  timber  into  the  highway  (which  is  an  unlawful 
act) ,  and  another  man  tumbles  over  it,  and  is  hurt,  an  action  on  the 
case  only  lies,  it  being  a  consequential  damage ;  but  if  in  throwing  it 
I  hit  another  man,  he  may  bring  trespass,  because  it  is  an  immediate 
wrong.  Trespass  may  sometimes  lie  for  the  consequences  of  a  lawful 
act.  If  in  lopping  my  own  trees  a  bough  accidentally  falls  on  my 
neighbor's  ground,  and  I  go  thereon  to  fetch  it,  trespass  lies.  This  is 
the  case  cited  from  6  Edw.  IV.,  7.  But  then  the  entry  is  of  itself  an 
immediate  wrong.  And  case  will  sometimes  lie  for  the  consequence  of 
an  unlawful  act.  If  by  false  imprisonment  I  have  a  special  damage, 
as  if  I  forfeit  my  recognizance  thereby,  I  shall  have  an  action  on  the 
case;  per  Powell,  J.,  11  Mod.  180.  Yet  here  the  original  act  was 
unlawful,  and  in  the  nature  of  trespass.  So  that  lajs^l  or  unlawful 
is  quite  out  of  the  case ;  the  solid  distinction  is  between  direct "oimHi-  ' 
mediate  injuries  on  the  one  hand,  and  mediate  or  consequential  on 
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the  other.  And  trespass  never  lay  for  the  latter.  If  this  be  so,  the 
only  question  will  be  whether  the  injury  which  the  plaintiff  suffered 
was  immediate  or  consequential  only ;/ and  I  hold  it  to  be  the  latter. 
The  original  act  was,  as  against  Yates,  a  trespass ;  not  as  against 
Kyal  or  Scott.  The  tortious  act  was  complete  when  the  squib  lay  at 
rest  upon  Yates's  stall.  He,  or  any  by-stander,  had,  I  allow,  a  right 
to  protect  themselves  by  removing  the  squib,  but  should  have  taken 
care  to  do  it  in  such  a  manner  as  not  to  endamage  others.  But  Shep- 
herd, I  think,  is  not  answerable  in  an  action  of  trespass  and  assault 
for  the  mischief  done  by  the  squib  in  the  new  motion  impressed  upon 
it,  and  the  new  direction  given  it  by  either  Willis  or  Ryal,  who  both 
were  agents,  and  acted  upon  their  own  judgment.  This  differs  it  from 
the  cases  put  of  turning  loose  a  wild  beast  or  a  madman.  They  are 
only  instruments  in  the  hand  of  the  first  agent.  Nor  is  it  like  divert- 
ing the  course  of  an  enraged  ox,  or  of  a  stone  thrown,  or  an  arrow 
glancing  against  a  tree ;  because  there  the  original  motion,  the  vis 
impressa,  is  continued,  though  diverted.  Here  the  instrument  of  mis- 
chief was  at  rest,  till  a  new  impetus  and  a  new  direction  are  given  it, 
not  once  only,  but  by  two  successive  rational  agents.  But  it  is  said 
that  the  act  is  not  complete,  nor  the  squib  at  rest,  till  after  it  is  spent 
or  exploded.  It  certainly  has  a  power  of  doing  fresh  mischief,  and  so 
has  a  stone  that  has  been  thrown  against  my  windows,  and  now  lies 
still.  Yet  if  any  person  gives  that  stone  a  new  motion,  and  does  far- 
ther mischief  with  it,  trespass  will  not  lie  for  that  against  the  original 
thrower.  No  doubt  but  Yates  may  maintain  trespass  against  Shepherd. 
And,  according  to  the  doctrine  contended  for,  so  may  Ryal  and  Scott. 
Three  actions  for  one  single  act ;  nay,  it  may  be  extended  in  infini- 
tum. If  a  man  tosses  a  football  into  the  street,  and,  after  being  kicked 
about  by  one  hundred  people,  it  at  last  breaks  a  tradesman's  window, 
shall  he  have  trespass  against  the  man  who  first  produced  it?  Surely 
only  against  the  man  who  gave  it  that  mischievous  direction.  But  it  is 
said,  if  Scott  has  no  action  against  Shepherd,  against  whom  must  he 
seek  his  remedy  ?  I  give  no  opinion  whether  case  would  lie  against 
Shepherd  for  the  consequential  damage  ;  though,  as  at  present  advised, 
I  think,  upon  the  circumstances,  it  would.  But  I  think,  in  strictness 
of  law,  trespass  would  lie  against  Ryal,  the  immediate  actor  in  this 
unhappy  business.  Both  he  and  Willis  have  exceeded  the  bounds  of 
self-defence,  and  not  used  sufficient  circumspection  in  removing  the 
danger  from  themselves.  The  throwing  it  across  the  market-house, 
instead  of  brushing  it  down,  or  throwing  it  out  of  the  open  sides  into 
tlie  street  (if  it  was  not  meant  to  continue  the  sport,  as  it  is  called), 
was  at  least  an  unnecessary  and  incautious  act.  Not  even  menaces 
from  others  are  sufficient  to  justify  a  trespass  against  a  third  person  ; 
much  less  a  fear  of  danger  to  either  his  goods  or  his  person,  —  nothing 
but  inevitable  necessity :  Weaver  v.  Ward,  Hob.  134 ;  Dickenson  v. 
Watson,  T.  Jones,  205 ;  Gilbert  v.  Stone,  Al.  35,  Styl.  72.  So  in  the 
ease  put  by  Bryan,  J.,  and  assented  to  by  Littleton  and  Cheke,  C.  J., 
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and  relied  on  in  Raym.  467,  "  If  a  man  assaults  me,  so  that  I  cannot 
avoid  him,  and  if  I  lift  up  my  staff  to  defend  myself,  and,  in  lifting  it 
up,  undesignedly  hit  another  who  is  behind  me,  an  action  lies  by  that- 
person  against  me  ;  and  yet  I  did  a  lawful  act  in  endeavoring  to  defend 
myself."  But  none  of  these  great  lawyers  ever  thought  that  trespass 
would  lie,  by  the  person  struck,  against  him  who  first  assaulted  the 
striker.  The  cases  cited  from  the  Register  and  Hardres  are  all  of 
in^mediate  acts,  or  the  direct  and  inevitable  effects  of  the  defendant's 
immediate  acts.  And  I  admit  that  the  defendant  is  answerable  in 
trespass  for  all  the  direct  and  inevitable  effects  caused  by  his  own 
immediate  act.  But  what  is  his  own  immediate  act  ?  The  throwing 
the  squib  to  Yates's  stall.  Had  Yates's  goods  been  burnt,  or  his 
person  injured.  Shepherd  must  have  been  responsible  in  trespass. 
But  he  is  not  responsible  for  the  acts  of  other  men.  The  subse- 
quent throwing  across  the  market-house  by  Willis  is  neither  the  act 
of  Shepherd,  nor  the  inevitable  effect  of  it ;  much  less  the  subsequent 
throwing  by  Ryal.  Slater  v.  Barker  was  first  a  motion  for  a  new  trial 
after  verdict.  In  our  case  the  verdict  is  suspended  until  the  deter- 
mination of  the  Court.  And  although  after  verdict  the  Court  will  not 
look  with  eagle's  eyes  to  spy  out  a  variance,  yet  when  a  question  is 
put  by  the  jury  upon  such  a  variance,  and  it  is  made  the  very  point  of 
the  cause,  the  Court  will  not  wink  against  the  light,  and  say  that  evi- 
dence, which  at  most  is  only  applicable  to  an  action  on  the  case,  will 
maintain  an  action  of  trespass.  2.  It  was  an  action  on  the  case  that 
was  brought,  and  the  Court  held  the  special  case  laid  to  be  fully  proved. 
So  that  the  present  question  could  not  arise  upon  that  action.  3.  The 
same  evidence  that  will  maintain  trespass  may  also  frequently  main- 
tain ease,  but  not  e  converso.  Every  action  of  a  trespass  with  a  "^er 
quod"  includes  an  action  on  the  case.  I  may  bring  trespass  for  the 
immediate  injury  and  subjoin  a  "per  quod  "  for  the  consequential  dam- 
ages ;  or  may  bring  case  for  the  consequential  damages,  and  pass  over 
the  immediate  injury,  as  in  the  case  from  11  Mod.  180,  before  cited. 
But  if  I  bring  trespass  for  an  immediate  injury,  and  prove  at  most 
only  a  consquential  damage,  judgment  must  be  for  the  defendant : 
Gates  and  Bailey,  Tr.  Geo.  III.,  2  Wils.  313.  It  is  said  by  Lord 
Raymond,  and  very  justly,  in  Reynolds  v.  Clarice,  "We  must  keep  up 
the  boundaries  of  actions,  otherwise  we  shall  introduce  the  utmost  con- 
fusion." As  I  therefore  think  no  immediate  injury  passed  from  the 
defendant  to  the  plaintiff  (and  without  such  immedpte  injury  no  action 
of  trespass  can  be  maintained),  I  am  of  opinion  that  in  this  action 
judgment  ought  to  be  for  the  defendant. 

Gould,  J.,  was  of  the  same  opinion  with  Nares,  J.,  that  this  action 
was  well  maintainable.  The  whole  diflflculty  lies  in  the  form  of  the 
action,  and  not  in  the  substance  of  the  remedy.  The  line  is  very  nice 
between  case  and  trespass  upon  these  occasions.  I  am  persuaded 
there  are  many  instances  wherein  both  or  either  will  lie.  I  agree  with 
Brother  Nares,  that  wherever  a  man  does  an  unlawful  act,  he  is  an- 
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swerable  for  all  the  consequences;  and  trespass  will  lie  against  him, 
if  the  consequence  be  in  nature  of  trespass.  But  exclusive  of  this, 
I  think  the  defendant  may  be  considered  in  the  same  view  as  if  he 
himself  had  personally  thrown  the  squib  in  the  plaintiff's  face.  The 
terror  impressed  upon  Willis  and  Eyal  excited  self-defence,  and  de- 
prived them  of  the  power  of  recollection.  What  they  did  was  there- 
fore the  inevitable  consequence  of  the  defendant's  unlawful  act.  Had 
the  squib  been  thrown  into  a  coach  full  of  company,  the  person  throw- 
ing it  out  again  would  not  have  been  answerable  for  the  consequences. 
What  Willis  and  Eyal  did  was  by  necessity,  and  the  defendant  imposed 
that  necessity  upon  them.  As  to  the  case  of  the  football,  I  think  that 
if  aU  the  people  assembled  act  in  concert,  they  are  all  trespassers :  1 , 
from  the  general  mischievous  intent ;  2,  from  the  obvious  and  natural 
consequences  of  such  an  act ;  which  reasoning  will  equally  apply  to  the 
case  before  us.  And  that  actions  of  trespass  will  lie  for  the  mischiev- 
ous consequences  of  another's  act,  whether  lawful  or  unlawful,  appears 
from  their  being  maintained  for  acts  done  in  the  plaintiff's  own  land  : 
Hardr.  69 ;  Courtney  v.  Collet,  1  Lord  Eaym.  272.  I  shall  not  go 
over  again  the  ground  which  Brother  Nares  has  relied  on  and  ex- 
plained, but  concur  in  his  opinion,  that  this  action  is  supported  by  the 
evidence. 

Db  Gkey,  C.  J.  This  case  is  one  of  those  wherein  the  line  drawn  by 
the  law  between  actions  on  the  case  and  actions  of  trespass  is  very 
nice  and  delicate.  Trespass  is  an  injury  accompanied  with  force,  for 
which  an  action  of  trespass  vi  et  armis  lies  against  the  person  from 
whom  it  is  received.  The  question  here  is,  whether  the  injury  re- 
ceived by  the  plaintiff  arises  from  the  force  of  the  original  act  of  the 
defendant,  or  from  a  new  force  by  a  third  person.  I  agree  with  my 
Brother  Blackstone  as  to  the  principles  he  has  laid  down,  but  not  in 
his  application  of  those  principles  to  the  present  case.  The  real  ques- 
tion certainly  does  not  turn  upon  the  lawfulness  or  unlawfulness  of  the 
original  act ;  for  actions  of  trespass  wUl  lie  for  legal  acts  when  they 
become  trespassers  by  accident ;  as  in  the  cases  cited  of  cutting  thorns, 
lopping  of  a  tree,  shooting  at  a  mark,  defending  oneself  by  a  stick 
which  strikes  another  behind,  &c.  They  may  also  not  lie  for  the  eon- 
sequences  even  of  illegal  acts,  as  that  of  casting  a  log  into  the  high- 
way, &c.  But  the  true  question  is,  whether  the  injury  is  the  dii-ect 
and  immediate  act  of  the  defendant ;  and  I  am  of  opinion  that  in  this 
case  it  is.  The  throwing  the  squib  was  an  act  unlawful,  and  tending 
to  affright  the  bystander.  So  far  mischief  was  originally  intended ;  ) 
not  any  particular  mischief,  but  mischief  indiscriminate  and  wanton. 
Whatever  mischief  therefore  follows,  he  is  the  author  of  it,  —  Egreditur 
personam^  as  the  phrase  is  in  criminal  cases.  And  though  criminal 
cases  are  no  rule  for  civil  ones,  yet  in  trespass  I  think  there  is  an 
analogy.  Every  one  who  does  an  unlawful  act  is  considered  as  the 
doer  of  all  that  follows ;  if  done  with  a  deliberate  intent,  the  conse^, 
quence  may  amount  to  murder ;  if  incautiously,  to  manslaughter :  Fost 
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261.  So,  too,  in  1  Ventr.  295,  a  person  breaking  a  horse  in  Lincoln's 
Inn  Fields  hurt  a  man  ;  held,  that  trespass  lay  ;  and  2  Lev.  172,  that 
it  need  not  be  laid  scienter.  I  look  upon  all  that  was  done  subse- 
quently to  the  original  throwing  as  a  continuation  of  the  first  force 
and  first  act,  which  will  continue  till  the  squib  was  spent  by  bursting. 
And  I  think  that  any  innocent  person  removing  the  danger  from  him- 
self to  another  is  justifiable ;  the  blame  lights  upon  the  first  thrower. 
The  new  direction  and  new  force  flow  out  of  the  first  force,  and  are 
not  a  new  trespass.  The  writ  in  the  Eegister,  95,  a,  for  trespass,  in 
maliciously"  cutting  down  a  head  of  water,  which  thereupon  flowed 
down  to  and  overwhelmed  another's  pond,  shows  that  the  immediate 
act  needs  not  be  instantaneous,  but  that  a  chain  of  effects  connected 
together  will  be  sufficient.  It  has  been  urged  that  the  intervention  of 
a  free  agent  will  make  a  difference,  but  I  do  not  consider  Willis  and 
Ryal  as  free  agents  in  the  present  case,  but  acting  under  a  compulsive 
necessity  for  tlieir  own  safety  and  self-preservation.  On  these  reasons 
I  concur  with  Brothers  Gould  and  Nares,  that  the  presfent  action  is 
maintainable.  Posted  to  the  plaintiff. 
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1816.    1  Starkie,  493. 

This  was  an  action  on  the  case  against  the  defendant,  a  coach  pro- 
prietor, for  so  negligently  conducting  the  coach,  that  the  plaintiff,  an 
outside  passenger,  was  obliged  to  jump  off  the  coach,  in  consequence 
of  which  his  leg  was  broken. 

It  appeared  that  soon  after  the  coach  ^had  set  off  from  an  inn,  the 
coupling  rein  broke,  and  one  of  the  leaders  being  ungovernable,  whilst 
the  coach  was  on  a  descent,  the  coachman  drew  the  coach  to  one  side 
of  the  road,  where  it  came  in  contact  with  some  piles,  one  of  which  it 
broke,  and  afterwards  the  wheel  was  stopped  by  a  post.  Evidence 
was  adduced  to  show  that  the  coupling  rein  was  defective,  and  that  the 
breaking  of  the  rein  had  rendered  it  necessary  for  the  coachman  to 
drive  to  the  side  of  the  road  in  order  to  stop  the  career  of  the  horses. 
Some  of  the  witnesses  stated  that  the  wheel  was  forced  against  the 
post  with  great  violence  ;  and  one  of  the  witnesses  stated,  that  at  that 
time  the  plaintiff,  who  had  before  "been  seated  on  the  back  part  of  the 
coach,  was  jerked  forwards  in  consequence  of  the  concussion,  and  that 
one  of  the  wheels  was  elevated  to  the  height  of  eighteen  or  twenty 
inches ;  but  whether  the  plaintiff  jumped  off,  or  was  jerked  off,  he 
could  not  say.  A  witness  also  said,  "  I  should  have  jumped  down 
had  I  been  in  his  (the  plaintiff's)  place,  as  the  best  means  of  avoiding 
the  danger."  The  coach  was  not  overturned,  but  the  plaintiff  was  im- 
mediately afterwards  seen  lying  on  the  road  with  his  leg  broken,  the 
bone  having  been  protruded  through  the  boot. 
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Upon  this  evidence,  Lord  EUenborough  was  of  opinion,  that  there 
was  a  case  to  go  to  the  jury,  and  a  considerable  mass  of  evidence  was 
then  adduced,  tending  to  show  that  there  was  no  necessity  for  the 
plaintiff  to  jump  off. 

Lord  Elleitbgeoitgh  in  his  address  to  the  jury,  said:  This  case 
presents  two  questions  for  your  consideration ;  first,  whether  the  pro- 
prietor of  the  coach  was  guilty  of  any  default  in  omitting  to  provide 
the  safe  and  proper  means  of  conveyance,  and  if  you  should  be  of  that 
opinion,  the  second  question  for  your  consideration  will  be,  whether 
that  default  was  conducive  to  the  injury  which  the  plaintiff  has  stis- 
tained ;  for  if  it  was  not  so  far  conducive  as  to  create  snch  a  reason- 
able degree  of  alarm  and  apprehension  in  the  mind  of  the  plaintiff,  as 
rendered  it  necessary  for  him  to  jump  down  from  the  coach  in  order 
to  avoid  immediate  danger,  the  action  is  not  maintainable.  To  enable 
the  plaintiff  to  sustain  the  action,  it  is  not  necessary  that  he  should 
have  been  thrown  off  the  coach ;  it  is  sufScient  if  he  was  placed  by 
the  misconduct  of  the  defendant  in  such  a  situation  as  obliged  him  to 
adopt  the  alternative  of  a  dangerous  leap,  or  to  remain  at  certain  peril ; 
if  that  position  was  occasioned  by  the  default  of  the  defendant,  the 
action  may  be  supported.  On  the  other  hand,  if  the  plaintiff's  act 
resulted  from  a  rash  apprehension  of  danger,  which  did  not  exist,  and 
the  injury  which  he  sustained  is  to  be  attributed  to  rashness  and  im- 
prudence, he  is  not  entitled  to  recover.  The  question  is,  whether  he 
was  placed  in  such  a  situation  as  to  render  what  he  did  a  prudent  pre- 
caution, for  the  purpose  of  self-preservation.  —  His  Lordship,  after 
recapitulating  the  facts,  and  commenting  upon  them,  and  particularly 
on  the  circumstance  of  the  rein  being  defective,  added :  If  the  defect 
in  the  rein  was  not  the  constituent  cause  of  the  injury,  the  plaintiff  wUl 
not  be  entitled  to  your  verdict.  Therefore  it  is  for  your  consideration, 
whether  the  plaintiff's  act  was  the  measure  of  an  unreasonably  alarmed 
mind,  or  such  as  a  reasonable  and  prudent  mind  would  have  adopted. 
If  I  place  a  man  in  such  a  situation  that  he  must  adopt  a  peiilous 
alternative,  I  am  responsible  for  the  consequences ;  if,  therefore,  you 
should  be  of  opinion,  that  the  reins  were  defective,  did  this  circum- 
stance create  a  necessity  for  what  he  did,  and  did  he  use  proper  caution 
and  prudence  in  extricating  himself  from  the  apparently  impending 
peril.  If  you  are  of  that  opinion,  then,  since  tlie  original  fault  was 
in  the  proprietor,  he  is  liable  to  the  plaintiff  for  the  injury  which  his 
misconduct  has  occasioned.  This  is  the  first  case  of  the  kind  which  I 
recollect  to  have  occurred.  A  coach  proprietor  certainly  is  not  to  be 
responsiMe  for  the  rashness  and  imprudence  of  a  passenger ;  it  must 
appear  that  there  existed  a  reasonable  cause  for  alarm. 

The  jury  found  a  verdict  for  the  plaintiff. 

Garrow,  A.-G.,  and  V.  Lawes  for  the  plaintiff. 

Topping,  Scarlett,  and  Espinasse  for  the  defendant. 
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9  Geo.  IV.    3  Manning  ^  Ryland,  105. 

Case  for  negligence  in  throwing  a  bag  of  wool  from  a  lofty  ware- 
house into  a  yard,  whereby  the  wool  fell  upon  the  plaintiff,  who  was 
in  the  yard,  and  injured  him.  Plea,  not  guilty.  At  the  trial  before 
Lord  Tenterden,  C.  J.,  at  the  sittings  at  Guildhall  after  last  term,i 
the  following  facts  appeared :  The  defendant  was  the  occupier  of  a 
warehouse  the  windows  of  which  opened  into  a  yard.  Having  occa- 
sion to  remove  a  bag  of  wool  from  an  upper  floor  of  the  warehouse, 
the  defendant,  for  the  purpose  of  saving  time  and  expense,  directed 
his  servants  to  throw  the  wool  out  of  the  window  of  the  warehouse. 
Before  the  bag  was  dropped  from  the  window,  one  of  the  defendant's 
servants  called  out  to  warn  passengers.  The  plaintiff,  who  happened 
to  be  in  the  yard,  looked  up  and  saw  the  wool  as  it  was  thrust  out  of 
the  window ;  he  then  ran  across  the  yard,  thinking,  as  he  afterwards 
said,  that  he  should  have  time  to  escape.  The  wool,  however,  fell 
upon  him,  and  he  sustained  a  considerable  injury.  The  learned  Judge 
told  the  jury,  that  if  they  were  of  opinion  that  the  plaintiff  ran  wan- 
tonly or  carelessly  into  danger,  they  ought  to  find  a  verdict  for  the 
defendant;  but  that  if  they  thought  the  plaintiff  had  lost  his  pr.esenee 
of  mind  by  the  act  of  the  defendant,  and  in  the  confusion  produced  by 
the  situation  in  which  he  found  himself,  had  run  into  the  danger,  they 
ought  to  give  their  verdict  for  the  plaintiff.  The  jury  found  a  verdict 
for  the  plaintiff,  damages  £150. 

Sir  J.  Scarlett  now  moved  to  set  aside  the  verdict,  on  the  ground 
of  misdirection.  The  rule  laid  down  by  the  learned  Judge  was  very 
humane,  but  it  is  submitted  that  it  was  not  founded  in  law.  The  law 
should  not  vary  according  to  the  nerves  of  parties.  It  is  true  that 
with  respect  to  ships,  the  loss  must  be  borne  by  the  party  who  was 
first  in  the  wrong ;  but  there  the  other  party  has  not  the  entire  con- 
trol over  the  motions  of  his  vessel,  which  depend  upon  the  winds  and 
waves.  [Bayley,  J.  You  complain  of  that  part  of  the  direction  in 
which  the  jury  were  told,  that  if  the  praintiff  was  deprived  of  his  pres- 
ence of  mind  by  the  wrongful  act  of  the  defendant,  he  was  entitled  to 
their  verdict ;  not  that  the  facts  of  the  case  did  not  warrant  such  an 
inference.] 

Lord  Tenterden,  C.  J.  The  first  fault  was  the  throwing  of  the 
wool  from  the  window  instead  of  lowering  it  by  the  usual  mode,  by  a 
crane.     This,  the  defendant  admitted,  he  did  to  save  time. 

Baylet,  J.  I  think  the  direction  was  right.  Whether  the  plaintiff 
was  deprived  of  his  presence  of  mind  by  the  act  of  the  defendant,  was 
a  question  for  the  jury. 
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LiTTLEDALB,  J.  I  havc  no  doubt  whatever  that  the  direction  was 
right.  It  is  not  surprising  that  the  plaintiff  should  have  been  alarmed, 
and  should  thereby  have  lost  his  self-possession ;  and  this  alarm  was 
occasioned  by  the  wrongful  act  of  the  defendant. 

Bute  refused. 


DENNY  V.   NEW  YORK  CENTRAL  RAILROAD 
COMPANY. 

1859.      13  €Vay,  481.1 

Action  of  tort  for  damages  to  wool  of  the  plaintiff,  delivered  by 
him  to  the  defendants  as  common  carriers  of  merchandise,  to  be  trans- 
ported from  the  Suspension  Bridge  at  Niagara  Falls  to  Albany.  Trial 
before  Metcalf,  J. 

It  appeared  that  the  wool  described  in  the  declaration  was  re- 
ceived by  the  defendants  at  Suspension  Bridge,  directed  to  Boston,  on 
the  27th  of  January,  1857,  and  that  it  arrived  at  Albany  on  the  6th  of 
February  following ;  and,  being  there  in  the  defendants'  freight  depot, 
was  submerged  by  a  sudden  and  violent  flood  in  Hudson  River,  which 
caused  the  alleged  injury  to  the  wool.  It  appeared  in  evidence,  that 
the  time  required  for  transporting  merchandise,  in  the  usual  course 
of  business,  from  Suspension  Bridge  to  Albany,  was  forty-eight 
hours. 

The  jury  found  specially  that  the  defendants  were  wanting  in  that 
degree  of  care  and  diligence  which  the  law  required  of  them  in  sea- 
sonably transporting  the  wool  from  Suspension  Bridge  to  Albany ;  but 
that  the  defendants  were  not  wanting  in  that  degree  of  care  which  the 
law  required  of  them  in  depositing  the  wool  in  a  proper  place,  when 
it  arrived  in  Albany.     Verdict  for  plaintiff. 

G.  F.  Hoar,  for  defendants. 

F.  H.  Dewey,  for  plaintiff. 

Merrick,  J.,  .  .  .  It  is  therefore  now  to  be  determined  by  the  Court, 
whether  the  defendants  are,  by  reason  and  in  consequence  of  their  neg- 
ligence in  the  prompt  and  seasonable  transportation  of  the  wool,  re- 
sponsible for  the  injury  which  it  sustained  after  it  was  safely  deposited 
in  their  depot  at  Albany.  And  we  think  it  is  very  plain  that,  upon.>, 
the  well  settled  principles  of  law  applicable  to  the  subject,  thef  \ 
are  not.  ' 

It  is  said  to  be  an  ancient  and  universal  rule  resting  upon  obvious 
reason  and  justice,  that  a  wrongdoer  shall  be  held  responsible  only 
for  the  proximate  and  not  for  the  remote  consequences  of  his  actions. 
2  Parsons  on  Con.  456.     The  rule  is  not  limited  to  cases  in  which 

1  The  statement  of  facts  has  heen  ahridged.  The  citations  of  counsel  and  po^ 
tions  of  the  opinion  are  omitted.  —  Ed. 
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special  damages  arise ;  but  is  applicable  to  every  case  in  which  dam- 
age results  from  a  contract  violated  or  an  injurious  act  committed. 
2  Greenl.  Ev.  §  256 ;  2  Parsons  on  Con.  457.  And  the  liabilities  of 
common  carriers,  like  persons  in  other  occupations  and  pursuits,  are 
regulated  and  governed  by  it.  Story  on  Bailments,  586 ;  Angell  on 
Carriers,  201 ;   Morrison  v.  Davis,  20  Penn.  State  R.  171. 

In  the  last  named  case,  it  is  said  that  there  is  nothing  in  the  policy 
of  the  law  relating  to  common  carriers  that  calls  for  any  different 
rule,  as  to  consequential  damages,  to  be  applied  to  them.  In  that 
case  may  be  found  not  only  a  clear  and  satisfactory  statement  of  the 
law  upon  the  subject,  but  a  significant  illustration  of  the  rule  which 
the  decision  recognizes  and  affirms.  It  was  an  action  against  the 
defendants,  as  common  carriers  upon  the  Pennsylvania  Canal-  It  ap- 
peared that  their  canal  boat,  in  which  the  plaintiff's  goods  were  car- 
ried, was  wrecked  below  Piper's  Dam,  by  reason  of  an  extraordinary 
flood ;  that  the  boat  started  on  its  voyage  with  a  lame  horse,  and  by 
reason  thereof  great  delay  was  occasioned  in  the  transportation  of  the 
goods  ;  and  that,  had  it  not  been  for  this,  the  boat  would  have  passed 
the  point  where  the  accident  occurred,  before  the  flood  came,  and 
would  have  arrived  in  time  and  safety  at  its  destination.  The  plain- 
tiff insisted  that,  inasmuch  as  the  negligence  of  the  defendants  in 
using  a  lame  horse  for  the  voyage  occasioned  the  loss,  they  were 
therefore  liable  for  it.  But  the  Court,  assuming  that  the  flood  was  the 
proximate  cause  of  the  disaster,  held,  that  the  lameness  of  the  horse, 
by  reason  of  which  the  boat,  in  consequence  of  his  inability  thereby 
to  carry  it  forward  with  the  usual  and  ordinary  speed,  was  exposed  to 
the  influence  and  dangers  of  the  flood,  was  too  remote  to  make  the 
defendants  responsible  for  the  goods  which  were  lost  in  the  wreck. 
It  was  only,  in  connection  with  other  incidents,  a  cause  of  the  final, 
direct,  and  proximate  cause  by  which  the  damages  sought  to  be  re- 
covered were  immediately  occasioned. 

There  is  so  great  a  resemblance  between  the  circumstances  upon 
which  the  determination  in  that  case  was  made,  and  those  upon  which 
the  question  under  consideration  in  this  arises,  that  the  decision  in 
both  ought  to  be  the  same.  In  this  case,  the  defendants  failed  to  exer- 
cise due  care  and  diligence,  in  not  being  possessed  of  a  sufficient  num- 
ber of  efficient  working  engines  to  transport  the  plaintiff's  wool  with 
the  usual,  ordinary,  and  reasonable  speed.  The  consequence  of  this 
failure  on  their  part  was  that  the  wool  was  detained  six  days  at  Syra- 
cuse. This  was  the  full  and  entire  effect  of  their  negligence,  and  for 
this  they  are  clearly  responsible.  But  in  all  that  occurred  afterwards 
there  was  no  failure  in  the  performance  of  their  duty.  There  was  no 
delay  and  no  negligence  in  any  part  of  the  transportation  between 
Syracuse  and  Albany,  and  upon  reaching  the  latter  place  the  wool  was 
safely  and  properly  stored  in  their  freight  depot.  It  was  their  duty 
to  make  this  disposition  of  it.  They  had  then  reached  the  terminus 
of  their  road  ;  the  carriage  of  the  goods  was  then  complete ;  and  the 
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duty  only  •  remained  of  making  delivery.  The  deposit  of  the  wool  in 
the  depot  was  the  only  delivery  which  they  were  required  to  make : 
and  having  made  that,  their  liabilities  as  carriers  thenceforward  ceased. 
It  was  there  to  be  received  by  the  owner,  or  taken  up  by  the  proprie- 
tors of  the  railroad  next  in  course  of  the  route  to  Boston.  Norway 
Plains  Co.  v.  Boston  &  Maine  Railroad,  1  Gray,  263 ;  Nutting  v. 
Connecticut  Biver  Railroad,  1  Gray,  502.  The  rise  of  waters  in  the 
Hudson,  which  did  the  mischief  to  the  wool,  occurred  at  a  period  sub- 
sequent to  this,  and  consequently  was  the  direct  and  proximate  cause 
to  which  that  mischief  is  to  be  attributed.  The  negligence  of  the  de- 
fendants was  remote ;  it  had  ceased  to  operate  as  an  active,  eflScient, 
and  prevailing  cause  as  soon  as  the  wool  had  been  carried  on  beyond 
Syracuse,  and  cannot  therefore  subject  them  to  responsibility  for  an 
injury  to  the  plaintiff's  property,  resulting  from  a  subsequent  in- 
evitable accident  which  was  the  proximate  cause  by  which  it  was  pro- 
duced. It  is  to  the  latter  only  to  which  the  loss  sustained  by  him  is 
attributable. 

It  follows  from  these  considerations,  that  the  verdict  in  the  plaintiff's 
behalf  must  be  set  aside,  and  a  new  trial  be  had ;  in  which  he  will  re- 
cover such  damages  as  he  proves  were  the  direct  consequence  of  the 
jiegligence  of  which  the  defendants  may  be  shown  to  have  been  guilty. 

New  trial  ordered. 


VGILMAN  V.  NOTES. 

1876.     51  New  Hampshire,  627  A 

Teom  Coos  Circuit  Court. 

Action  on  the  case,  for  carelessly  leaving  the  plaintiff's  bars  down, 
•whereby  his  cattle  and  sheep  escaped,  and  he  was  compelled  to  ex- 
pend, and  did  expend,  time  and  money  in  hunting  for  the  same,  and 
his  sheep  were  wholly  lost. 

The  evidence  tended  to  show  that  the  defendant,  in  looking  after 
'his  own  cattle,  left  the  plaintiff's  bars  down,  and  that  certain  sheep 
which  the  plaintiff  was  pasturing  were  wholly  lost.  The  evidence 
'tended  to  show  that  the  sheep  were  destroyed  by  bears  after  they  had 
•escaped  from  the  plaintiff's  pasture.  The  defendant  claimed  that  the 
damages  were  too  remote,  and  that  they  were  not  the  natural  conse- 
■quences  of  the  alleged  careless  acts  of  the  defendant. 

The  defendant  requested  an  instruction ;  that  if  the  jm7  find  that 
the  sheep  were  killed  by  bears  after  their  escape  from  the  pasture,  the 
plaintiff  cannot  recover,  as  the  damages  would  be  too  remote. 

1  The  statement  of  facts  has  been  abridged.  Only  as  much  of  the  case  is  giren  as 
relates  to  the  question  of  legal  canse.  —  Ed. 
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This  request  the  Court  denied;  but  did  instruct  the  jury,  among 
other  things,  that  if  the  defendant  left  the  plaintiff's  bars  down,  and 
the  sheep  escaped  in  consequence  of  the  bars  being  left  down  by  the 
defendant,  and  would  nt)t  have  been  killed  but  for  the  act  of  the  de- 
fendant, he  was  liable  for  their  value. 

Verddct  for  plaintiff.     Motion  for  new  trial. 

Dudley,  and  Ray  &  Drew,  for  plaintiff. 

Aldrich  &  Shurtleff,  and  Bingham,  for  defendant. 

Gushing,  C.  J.  —  [after  deciding  other  questions].  It  should  have 
been  left  to  the  jury  to  determine  whether  the  injury  was  one  for 
which  the  defendant's"  fault  was  the  proximate  cause.  TJie  Court 
rightly  refused  to  instruct  the  jury  that  the  damage  was  too  remote,  be- 
cause that  was  a  matter  for  the  jury  to  determine.  I  am  not  prepared, 
however,  to  hold,  that  the  criterion,  for  determining  whether  the  de- 
fendant's fault  was  the  proximate  cause  of  the  damage,  is,  whether 
the  damage  would  or  would  not  have  happened  without  the  defendant's 
fault. 

This  matter  of  remote  and  proximate  cause  has  been  recently  a  good 
deal  discussed  in  the  case  of  fires  occasioned  by  the  negligent  manage- 
ment of  locomotives.  "Where  the  fire  has  spread  from  point  to  point 
and  from  building  to  building,  the  question  to  what  extent  the  negli- 
gence was  the  proximate  cause  has  been  held  to  be  for  the  jury  to  de- 
termine. But  in  no  one  of  those  cases,  whether  the  damage  was  held 
to  be  proximate  or  remote,  could  it  have  happened  at  all  except  for 
the  negligence  complained  of. 

I  think  the  doctrine  of  the  cases  now  is,  that  the  question  whether 
the  damage  is  remote  or  proximate  is  a  question  of  fact  for  the  jury, 
and  that  the  jury  have  to  determine  whether  the  damage  is  the  natural 
consequence  of  the  negligence,  and  such  as  might  have  been  antici- 
pated by  the  exercise  of  reasonable  prudence.  If  the  dama-^p  -^rr^,^l^ 
not  have  happened  without  the  intervention  of~soTnp  ppw  ^^gnafi^  fhp. 
operation  of  which  could  not  have  been  reasonably  anticipated,  it . 
would  tnen  be  too  remote.  2  Parsons  on  Contracts,  179;  /Stote  v.  Jlfan.- 
cMidei-  <fe  Lawrence  Railroad,  52  N.  H.  552,  and  cases  there  cited ; 
Fent  V.  Toledo,  Peoria  &  Warsaw  Railway  Co.,  59  111.  349  —  s.  o.  14 
Am.  R.  13. 

In  the  present  case  it  appears  that  the  evidence  tended  to  show  the 
intervention  of  such  new  cause, —  viz.,  bears, —  and  it  would  have  been 
for  the  jury  to  say  whether  it  was  natural  and  reasonable  to  expect 
that  if  the  sheep  were  suffered  to  escape  they  would  be  destroyed  in 
that  way. 

If  these  views  are  correct,  the  verdict  must  be  set  aside,  and  a  new 
trial  granted. 

Smith,  J.  I  concur  in  the  foregoing  conclusions  of  the  chief-justice, 
and  for  the  reasons  given  by  him.  The  principal  question  in  this  case 
has  been  much  discussed  in  the  English  and  American  courts,  though 
but  little  in  this  State.     The  rule,  that  the  plaintiff  can  recover  only 
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when  the  defendant's  act  or  negligence  was  the  proximate  cause  of  the 
injury,  is  one  of  universal  application ;  but  the  difficulty  lies  in  deter- 
mining when  the  cause  is  proximate  and  when  remote.  It  is  a  mixed 
question  of  law  and  of  fact,  to  be  submitted  to  the  jury  under  proper 
instructions.  We  have  recently  held  that  it  is  always  for  the  jury  to 
say  whether  the  damage  sustained  is  what  the  defendant  ought  to  have 
expected,  in  the  exercise  of  reasonable  care  and  discretion.  Stark  v. 
Lancaster,  57  N.  H.  88,  and  authorities  cited;  McLityre  v.  Plaisied, 
67  N.  H.  606  ;— see,  also.  State  v.  M.  &  L.  R.  B.,  52  N.  H.  652  ;  Cate 
v.  Cate,  60  N.  H.  144 ;   TJnderhill  v.  Manchester,  45  N.  H.  218. 

The  rule,  as  thus  laid  down,  is  also  given  in  substance  in  2  Parsons 
on  Contracts,  466,  2  Gr.  Ev.,  sec.  ^56,  and  Sedgwick  on  Damages,  88. 
The  numerous  cases  in  which  this  question  has  been  discussed  are 
cited  by  the  above  authors.  It  would  be  an  unnecessary  labor  to  re- 
view them  in  detail. 

/    In  this  case  the  evidence  tended  to  show  the  intervention  of  a  new 
cause  of  the  destruction  of  the  plaintiff's  sheep  after  their  escape  from 
his  pasture,  which  could  not  reasonably  have  been  anticipated\    Th^ 
/'only  practicable  rule  to  be  drawn  from  all  the  cases,  for  determiningV 
n    this  case,  it  seems  to  me,  is,  to  inquire  whether  the  loss  of  the  plain-  U 
II    tiff's  sheep  by  bears  was  an  event  which  might  reasonably  have  been    , 
\V  anticipated  from  the  defendant's  act  in  leaving  his  bars  down,  under   71 
Tiil  the  circumstances  of  this  case.  J  If  it  was  a  natural  consequence  Y 
which  any  reasonable  person  could  have  anticipated,  then  the  defmrV 
dant's  act  was  the  proximate  cause.     If,  on  the  other  hand,  the  fe^:^ 
were  a  new  agency,  which  could  not  reasonably  have  been  anticipated, 
the  loss  of  the  sheep  must  be  set  down  as  a  remote  consequence,  for 
which  the  defendant  is  not  responsible. 

The  jury  were  instructed  that  if  the  sheep  escaped  in  consequence  of 
the  bars  being  left  down  by  the  defendant,  and  would  not  have  been 
killed  but  for  this  act  of  the  defendant,  he  was  liable.  Under  these 
instructions  the  jury  could  not  inquire  whether  the  destruction  of  the 
sheep  by  the  bears  was  an  event  which  might  reasonably  have  been  an- 
ticipated from  the  leaving  of  the  bars  down,  and  for  this  reason  I 
agree  that  the  verdict  must  be  set  aside. 

Ladd,  J.  I  am  unable  to  free  my  mind  from  considerable  doubt  as 
to  the  correctness  of  the  ground  upon  which  my  brethren  put  the  de- 
cision of  this  case. 

The  defendant  requested  the  Court  to  charge  that,  if  the  jury  found 
that  the  sheep  were  killed  by  bears  after  their  escape,  the  damages 
would  be  too  remote.  This  the  Court  declined  to  do,  but  did  instruct 
them  that  if  the  sheep  escaped  in  consequence  of  the  bars  being  left 
down  by  the  defendant,  and  would  not  have  been  killed  but  for  that, 
act  of  the  defendant,  he  was  liable  for  their  value.  Both  the  request 
and  the  instruction  went  upon  the  ground  that  the  question  of  remote- 
ness—all the  facts  being  found  —  was  for  the  Court,  and  not  for  the 
jury.     Upon  that  distinct  and  simple  question  the  defendant  claimed 
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one  way  and  the  Court  held  the  other.  I  understand  it  to  be  the 
opinion  of  my  brethren  that  neither  was  right ;  that  the  question  of 
remoteness  was  for  the  jury,  and  that  the  Court  erred  in  not  so  treat- 
ing it.  Whether  it  is  for  the  jurj'  or  the  Court,  every  one  who  has 
considered  the  matter  will  agree  that  it  is  almost  always  a  trouble- 
some question,  and  often  one  attended  with  profound  intrinsic 
difficulty. 

The  verdict  here  settles  (1)  that  the  bars  were  left  down  by  the  de- 
fendant ;  (2)  that  the  sheep  escaped  in  consequence  thereof ;  (3)  that 
they  would  not  otherwise  have  been  killed.  Was  the  defendant's  act 
the  proximate  cause  of  the  damage?  Was  it  the  cause  in  such  sense 
that  the  law  will  take  cognizance  of  it  by  holding  the  defendant  liable 
to  make  reparation  in  damages?  And  is  that  question  one  for  the 
Court,  or  for  the  jury,  to  decide?  The  sheep  would  not  have  been 
killed,  the  jury  say,  but  for  that  act :  does  it  follow  that  the  damage 
was  not  too  remote?  Certainly,  I  think,  it  does  not.  That  one  event' 
would  not  have  happened  but  for  the  happening  of  some  other,  an- 
terior in  point  of  time,  doubtless  goes  somewhat  in  the  direction  of 
establishing  the  relation  of  cause  and  effect  between  the  two.  But  no 
rule  of  law  as  to  remoteness  can,  as  it  seems  to  me,  be  based  upon 
that  one  circumstance  of  relation  alone,  because  the  same  thing  may 
very  likely  be  true  with  respect  to  many  other  antecedent  events  at  the 
same  time.  The  human  powers  are  not  sufficient  to  trace  any  event  to 
all  its  causes,  or  to  say  that  anything  which  happens  would  [not]  have 
happened  just  as  it  did  but  for  the  happening  of  myriads  of  other  things 
more  or  less  remote  and  apparently  independent.  The  maxim  of  the 
schoolmen — Causa  causantis,  causa  est  causati  —  may  be  true,  but 
it  obviously  leads  into  a  labyrinth  of  refined  and  bewildering  specula- 
tion whither  the  law  cannot  attempt  to  follow.  This  case  furnishes  an 
illustration.  The  jury  say  the  sheep  would  not  have  been  killed  by 
bear's  but  for  their  escape,  and  would  not  have  escaped  but  for  the 
bars  being  left  down.  But  it  is  equally  certain,  without  any  finding  of 
the  jury,  that  they  would  not  have  been  killed  by  bears  if  the  bears 
had  not  been  there  to  do  the  deed  ;  and  how  many  antecedent  facts  the 
presence  of  the  bears  may  involve,  each  one  of  which  bore  a  causative 
relation  to  the  principal  fact  sufficiently  intimate  so  that  it  may  be  said 
the  latter  would  not  have  occurred  but  for  the  occurrence  of  the  former, 
no  man  can  say.  Suppose  the  bears  had  been  chased  by  a  hunter,  at 
any  indefinite  time  before,  whereby  a  direction  was  given  to  their  wan- 
derings which  brought  them  into  the  neighborhood  at  this  particular 
time ;  suppose  they  were  repulsed  the  night  before  in  an  attack  upon 
the  bee-hives  of  some  farmer  in  a  distant  settlement,  and,  to  escape 
the  stings  of  their  vindictive  pursuers,  fled,  with  nothing  but  chance  to 
direct  their  course,  towards  the  spot  where  they  met  the  sheep  ;  sup- 
pose they  were  frightened  that  morning  from  their  repast  in  a  neigh- 
boring cornfield,  and  so  brought  to  the  place  of  the  fatal  encounter 
just  at  that  particular  point  of  time. 
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Obviously,  the  number  of  events  in  the  history  not  only  of  those  in- 
dividual bears,  but  of  theii-  progenitors  clear  back  to  the  pair  that,  in 
instinctive  obedience  to  the  divine  command,  went  in  unto  Noah  in  the 
ark,  of  which  it  may  be  said,  but  for  this  the  sheep  would  not  have 
been  killed,  is  simply  without  limit.  So  the  conduct  of  the  sheep,  both 
before  and  after  their  escape,  opens  a  field  for  speculation  equally  pro- 
found and  equally  fruitless.  It  is  easy  to  imagine  a  vast  variety  of 
circumstances,  without  which  they  would  not  have  made  their  escape 
just  at  the  time  they  did  though  the  bars  were  down,  or,  having 
escaped,  would  not  have  taken  the  direction  to  bring  them  into  the  way 
of  the  bears  just  in  season  to  be  destroyed,  as  they  were.  Such  a 
sea  of  speculation  has  neither  shores  nor  bottom,  and  no  such  test  can 
be  adopted  in  drawing  the  uncertain  line  between  consequences  that 
are  actionable  and  those  which  are  not. 

Some  aid  in  dealing  with  this  question  of  remoteness  in  particular 
cases  is  furnished  by  Lord  Bacon's  rule.  In  jure  causa  proxima,  non 
remota  spectatur,  and  other  foimulas  of  a  like  description,  because  they 
suggest  some  boundaries,  though  indistinct,  to  a  wilderness  that  other- 
wise, and  perhaps  in  the  nature  of  things,  has  no  limit. 

Where  damages  are  claimed  for  the  breach  of  a  contract,  it  has  been 
said  that  the  nearest  application  of  anything  like  a  fixed  rule  is,  that 
the  injury  for  which  compensation  is  asked  should  be  one  that  may  be 
fairly  taken  to  have  been  contemplated  by  the  parties  as  the  possible 
result  of  the  breach  of  contract.  Coekburn,  C.  J.,  in  Hohbs  v.  Lon- 
don &  S.  W.  Bailway  Co.,  L.  R.  10  Q.  B.  117.  In  tort,  they  must 
be  the  legal  and  natural  consequence  of  the  wrongful  act.  Sedgwick 
on  Damages,  82,  and  cases  cited  ;  2  Gr.  Ev.,  sees.  252-256,  and  cases 
cited.  But  an  examination  of  the  numerous  cases  where  this  matter 
has  been  carefully  and  learnedly  discussed,  shows  that  the  intrinsic 
difficulties  of  the  subject  are  not  removed,  although  they  may  be  aided, 
by  the  application  of  such  rules.  Whether  the  extent,  degree,  and  in- 
timacy of  causation  are  sufficient  to  bring  the  injurious  consequences 
of  ah  act  within  the  circle  of  those  wrongs  for  which  the  law  supplies 
a  remedy,  still  remains  the  great  question  to  be  determined  in  each 
case  upon  its  individual  facts.  That  the  subject  is  one  beset  with 
difficulties  is  conspicuously  shown  by  the  great  number  of  cases,  from 
Scott  v.  Shepherd,  2  Wm.  Bl.  892  (where  Sii-  William  Blackstone  was 
unable  to  agree  with  the  Court),  down  to  the  present  time,  in  which 
judges  of  equal  learning  and  ability  have  differed  as  to  the  application 
of  rules  by  which  all  admit  they  are  to  be  governed. 

The  recent  case  of  Brand  v.  Hammersmith  &  City  Railway  Co., 
L.  E.  1  Q.  B.  130,  well  illustrates  this  remark,  although  the  construc- 
tion of  a  statute  was  there  involved.  It  was  held  by  the  Court  of 
Queen's  Bench  (Mellor  and  Lush,  JJ.,  delivering  opinions),  that  the 
owner  of  a  house,  none  of  whose  lands  have  been  taken  for  the  pur- 
poses of  a  railway,  cannot,  under  certain  statutes,  recover  compensa- 
tion in  respect  of  injury  to  the  house,  —  depreciating  its  value,  — 
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caused  by  vibration,  smoke,  and  noise  in  running  locomotives  with 
trains  in  the  ordinary  manner  after  the  construction  of  the  railway. 
Upon  error  to  the  Exchequer  Chamber  this  decision  of  the  Queen's 
Bench  was  reversed  by  Bramwell,  B.,  Keating,  and  Montague  Smith, 
JJ.,  Channell,  B.,  dissenting.  Sir  William  Erie,  while  chief-justice  of 
the  Common  Pleas,  had  also  prepared  an  opinion  sustaining  the  judg- 
ment of  the  Queen's  Bench,  which  was  not  delivered  because  the 
formal  judgment  of  the  Court  was  delayed  till  after  his  resignation. 
L.  R.  2  Q.  B.  223,  note  p.  246. 

The  cause  was  then  carried,  upon  error,  to  the  House  of  Lords,  and 
the  judges  were  called  in.  Of  the  judges  who  returned  answers,  five 
were  in  favor  of  affirming  the  judgment  of  the  Exchequer  Chamber, 
viz.,  Willes,  Keating,  and  Lush,  JJ.,  and  Bramwell  and  Piggott,  BB. ; 
while  Mr.  Justice  Blackburn  delivered  a  strong  opinion  the  other 
way.  In  the  House  of  Lords,  Lord  Chelmsford  and  Lord  Colonsay 
were  for  reversing  the  judgment  of  the  Exchequer  Chamber,  while  the 
Lord  Chancellor  was  for  affirming  it.  So  that,  of  all  the  judges  and 
law  lords  who  examined  the  question  (including  Sir  William  Erie), 
six  were  of  the  opinion  that  the  damages  could  not  be  recovered,  and 
seven  of  a  contrary  opinion;  while  Lush,  J.,  changed  his  mind  be- 
tween the  hearing  in  the  Queen's  Bench  and  that  before  the  House  of 
Lords,  and  delivered  an  opinion  the  other  way.  The  case  was  finally 
decided  against  the  opinions  of  a  majority  of  the  judges  who  con- 
sidered it. 

The  question  is,  whether  Courts  can  relieve  themselves  from  trouble- 
some inquiries  of  this  description  by  handing  them  over  to  the  jury  for 
determination.  I  am  not  now  prepared  to  admit  that  they  can.  In 
this  case,  as  we  have  seen,  the  verdict  settles  that  the  defendant  left 
the  bars  down,  that  the  sheep  escaped  in  consequence,  and  that  they 
would  not  have  been  killed  but  for  their  escape.  Clearly,  no  disputed 
fact  is  left  unsettled.  The  only  question  left  open  is,  whether  the 
damage  is  within  or  without  the  line  drawn  by  the  law  as  the  boundary 
between  those  injuries  for  which  the  law  compels  compensation  to  be 
made  and  those  for  which  it  does  not.  It  is  the  law  that  furnishes 
remedies.  Whether  any  act  or  default  amounts  to  a  legal  wrong  and 
injury  for  which  compensation  may  be  recovered  depends  upon  the 
law,  and  is  to  be  determined  by  an  application  of  rules  either  fur- 
nished by  the  legislature  in  the  form  of  statutes,  or  found  existing  in 
the  common  law.  If  the  law  takes  no  cognizance  of  an  act,  furnishes 
no  remedy  for  its  injurious  results,  then  there  is  no  remedy ;  and 
though  it  may  be  wrong  in  a  sentimental  or  moral  point  of  view,  the 
sufferer  can  have  no  recompense.  And  I  cannot  see  what  difference  it 
makes  in  this  respect  whether  the  rule  is  established  by  a  statute,  or 
comes  from  the  common  law.  That  A.  can  recover  damages  against  B. 
for  an  assault  and  battery  committed  upon  him  by  the  latter,  depends 
just  as  much  upon  a  rule  of  positive  law,  in  this  State,  as  that  he  may 
recover  against  C,  who  has  unlawfully  furnished  liquor  to  B.,  who,  in  a 
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state  of  intoxication  produced  by  the  liquor,  makes  the  assault.  One 
is  a  provision  of  the  common  law  ;  the  other,  of  a  statute.  When  the 
Court  of  South  Carolina  held  that  where  a  person,  against  the  law,  fur- 
nished a  slave  with  intoxicating  liquor,  by  which  he  became  drunk  and 
lay  out  all  night,  and  died  in  consequence,  the  owner  of  the  slave 
could  recover  his  value  against  the  person  who  furnished  the  liquor 
{Berkley  v.  Harrison,  cited  in  Sedgw.  on  Dam.  89),  they  were  declar- 
ing and  applying  a  rule  of  law  as  much  as  though  that  remedy  had 
been  given  by  a  statute  similiar  to  ours.  So  it  is  in  the  great  mass  of 
cases  with  which  the  books  are  filled  :  the  question  as  to  remoteness  is 
determined  by  the  Court,  and  the  rule  administered  as  a  rule  of  law. 
See  cases  cited  in  Sedgw.  on  Dam.*,  ch.  iu.,  passim.  A  large  number 
of  English  and  American  cases  might  be  added,  were  any  citation  of 
authorities  necessary. 

In  Hobbs  v.  TJie  London  &  S.  W.  Railway  Co.,  already  referred  to,  the 
plaintiff,  with  his  wife  and  two  children,  took  tickets  on  the  defendants' 
railway  from  Wimbledon  to  Hampton  Court,  by  the  midnight  train. 
They  got  into  the  train,  but  it  did  not  go  to  Hampton  Court,  but  went 
along  the  other  branch  to  Esher,  where  the  party  were  compelled  to  get 
out.  It  being  so  late  at  night,  the  plaintiff  was  unable  to  get  a  convey- 
ance, or  accommodation  at  an  inn ;  and  the  party  walked  to  the  plain- 
tiff's house,  a  distance  of  about  five  miles,  where  they  arrived  about 
three  in  the  morning.  It  was  a  drizzling  night,  and  the  wife  caught 
cold  and  was  laid  up  for  some  time,  being  unable  to  assist  her  husband 
in  his  business  as  before,  and  expenses  were  incurred  for  medical  at- 
tendance. The  jury  gave  £28  damages,  —  viz.,  £8  for  the  inconven- 
ience suffered  by  having  to  walk  home,  and  £20  for  the  wife's  illness 
and  its  consequences.  The  court  held  the  £20  too  remote.  Black- 
burn, J.,  after  stating  the  rule  substantially  as  given  by  the  chief-jus- 
tice, says,  —  "  For  my  own  part,  I  do  not  feel  that  I  can  go  further 
than  that.  It  is  a  vague  rule,  and,  as  Bramwell,  B.,  said,  it  is  some- 
thing like  having  to  draw  a  line  between  night  and  day :  there  is  a 
great  duration  of  twilight  when  it  is  neither  night  nor  day."  And  fur- 
ther on:  "I  do  not  think  it  is  any  one's  fault  that  it  cannot  be  put 
more  definitely.  I  think  it  must  be  left  as  vague  as  ever  as  to  where 
the  line  must  be  drawn, —  but  I  think,  in  each  case,  the  Court  must  say 
whether  it  is  on  the  one  side  or  the  other ;  and  I  do  not  think  that  the 
question  of  remoteness  ought  ever  to  be  left  to.  a  jury.  That  would  be, 
in  effect,  to  say  that  there  shall  be  no  such  rule  a;s  to  damages  being 
too  remote ;  and  it  would  be  highly  dangerous  if  it  was  to  be  left 
generally  to  the  jury  to  say  whether  the  damage  was  too  remote  or 
not." 

Of  course,  all  matters  of  fact,  with  respect  to  the  causative  relation 
that  exists  between  the  act  complained  of  and  the  injurious  conse- 
quences for  which  damages  are  sought,  must  be  found  by  the  jury  ; 

and  so,  in  one  sense,  it  may  be  said  that  the  question  of  remoteness  is 
for  the  jury,  under  proper  instructions  by  the  Court ;  —  but  my  doubt 
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is,  whether  proper  instructions  by  the  Court  should  not  contain  specific 
direction  as  to  whether  any  given  fact  of  injury,  if  found  proved, 
would  or  would  not,  with  respect  to  the  alleged  cause,  occupy  the 
position  of  remoteness  beyond  the  actionable  degree. 

In  the  present  case,  if  all  the  facts  found  by  the  jury  had  been  well 
pleaded  in  the  declaration,  and  there  were  a  demurrer,  would  it  not  be 
the  duty  of  the  Court  to  say  whether  the  action  could  be  maintained? 

There  are  a  few  American  cases  which  seem  to  give  countenance  to 
the  view  upon  \yhich  this  case  has  been  decided  by  the  Court.  Fair- 
banks V.  Keir,  70  Pa.  St.  86,  Saxton  y.  Bacon,  31  Vt.  640,  Fent  v. 
Toledo,  Peoria  &  Warsaw  Railway  Co.,  59  111.  349,  are,  perhaps,  to 
be  so  regarded. 

Should  it  be  said  that  the  question,  whether  a  given  consequence  is 
one  which  might  fairly  be  anticipated  by  one  knowing  the  facts,  is  in 
its  nature  a  question  of  fact,  it  must  at  the  same  time  be  admitted  that 
it  is  a  fact  which  lies  rather  in  the  region  of  conjecture  than  of  evi- 
dence, and  must  be  determined  by  an  appeal  to  the  experience  and 
knowledge  of  human  nature,  and  the  natural  sequence  of  cause  and 
effect  possessed  by  him  who  is  to  decide  it,  rather  than  by  weighing 
testimony  and  balancing  proofs,  while  it  is  at  the  same  time  pure  mat- 
ter of  law  whether  a  given  act  is  prohibited,  and  pure  matter  of  law 
and  construction  whether  a  remedy  is  given  by  the  law,  written  or  un- 
written, for  an  injury  sustained  in  consequence  of  such  act.  But, 
however  the  American  cases  referred  to  are  to  be  understood,  it  seems  to 
me  the  great  weight  of  authority  is  against  the  conclusion  of  the  Court ; 
for  every  case,  where  the  simple  question  of  remoteness  has  been  de- 
termined by  the  Court,  and  the  rule  applied  as  a  rule  of  law,  would 
seem  to  be  a  direct  authority  the  other  way.  Those  cases  are  too 
numerous  and  too  familiar  to  need  citation. 

The  charge  of  the  Court  was  in  accordance  with  this  view.  The  jury 
were  required  to  find  whether  the  act  of  the  defendant  in  leaving  the 
bars  down  was  an  event  without  which  the  loss  would  not  have  oc- 
curred ;  and  then  the  Court  undertook  to  apply  a  rule  of  law  by  saying 
that,  if  that  particular  relation  of  cause  and  effect  did  exist,  the  conse- 
quence was  so  near,  so  direct,  and  followed  so  naturally  from  the 
cause,  that  it  must  be^  regarded  as  a  legal  consequence  for  which  the 
defendant  should  be  held  to  make  reparation  in  damages.  I  am  not 
prepared  to  say  that  this  was  error. 

As  the  case  is  disposed  of  upon  different  grounds,  it  is  unnecessary 
to  consider  whether  the  holding  of  the  Court  upon  this  question  of  re- 
moteness was  right  or  not.  A  few  cases  may,  however,  be  referred 
to,  which  bear  more  or  less  directly  upon  that  question,  as  well  as  the 
main  question  I  have  been  considering.  In  Powell  v.  Salisbury,  2  Y. 
&  J.  391,  the  plaintiff  declared  in  case  against  the  defendant,  for  not 
repairing  his  fences,  per  quod  the  plaintiff's  horses  escaped  into  the  de- 
fendant's close,  and  were  there  killed  by  the  falling  of  a  haystack  :  — 
held,  that  the  damage  was  not  too  remote,  and  that  the  action  was 
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maintainable.  In  Lee  v.  Riley,  18  C.  B.  (n.  s.)  722,  the  defendant's 
mare  strayed  into  a  field  belonging  to  the  plaintiff,  through  the  defect 
of  a  fence  which  the  defendant  was  bound  to  repair,  and  kicked  the 
plaintiff's  horse :  —  held,  that  the  defendant  was  responsible  for  his 
mare's  trespass,  and  that  the  damage  was  not  too  remote.  In  Law- 
rence V.  Jenkins,  L.  R  8  Q.  B.  274,  the  plaintiff's  cows  strayed  upon 
the  defendant's  close  through  a  gap  in  the  division  fence,  made  by  the 
carelessness  of  the  defendant's  servants  in  felling  a  tree  upon  it,  and 
there  fed  on  the  leaves  of  a  yew  tree,  and  died  in  consequence  :  —  held, 
that  the  damage  was  not  too  remote,  and  that  the  defendant  was  liable 
to  the  plaintiff  for  the  loss  of  the  cows.  In  Cate  v.  Gate,  50  N.  H.  144, 
a  question  very  similar  to  this  was^left  undecided.  But  Bellows,  C. 
J.,  says  :  "  Upon  a  careful  consideration  of  the  cases,  we  tliink  there 
is  some  preponderance  of  authority  in  favor  of  the  position  that,  in  a 
case  like  this,  a  party  is  in  some  form  of  action  responsible  for  the 
consequences  of  his  wrongful  act,  when  they  are  distinctly  traceable 
to  that  act,  although  such  consequences  may  be  both  remote  and  acci- 
dental." In  Davis  v.  Garrett,  6  Bing.  716,  the  defendant  contracted 
to  carry  in  his  barge  the  plaintiff's  lime,  and  the  master  of  the  barge 
deviated  unnecessarily  from  the  usual  course,  and  during  the  deviation 
a  tempest  wetted  the  lime,  and  the  barge  taking  fire  the  whole  was 
lost. 

The  defendant  was  held  liable  for  the  lime,  the  cause  of  the  loss  be- 
ing sufficiently  proximate.  The  Court  say  in  then-  opinion,  delivered 
by  Tindal,  C.  J. :  "  "We  think  the  real  answer  to  the  objection  [that 
of  remoteness]  is,  that  no  wrong-doer  can  be  allowed  to  apportion 
or  qualify  his  own  wrong."  But  in  Greenland  v.  Chaplin,  5  Exch. 
(W.  H.  &  G.)  243,  Pollock,  C.  B.,  says:  "I  am  desirous  that  it 
may  be  understood  that  I  entertain  considerable  doubt  whether  a  per- 
son who  is  guilty  of  negligence  is  responsible  for  all  the  consequences 
which  may  under  any  circumstances  arise,  and  in  respect  of  mischief 
which  could  by  no  possibility  have  been  foreseen,  and  which  no  reason- 
able person  would  have  anticipated." 

Upon  the  other  questions  in  the  case  1  agree  with  my  brethren,  for 
the  reasons  given  by  them. 

According  to  the  views  of  a  majority  of  the  Court,  there  was 

A  new  trial  granted. 
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1866.     35  New  York,  210. 

Chas.  Andrews,  for  appellant. 

S.  T.  FaircMld,  for  respondent. 

Hunt,  J.  On  the  loth  day  of  July,  1854,  in  the  city  of  Syracuse, 
the  defendant,  by  the  careless  management,  or  through  the  insufficient 
condition,  of  one  of  its  engines,  set  fire  to  its  woodshed,  and  a  large 
quantity  of  wood  therein.  The  plaintiff's  house,  situated  at  a  distance 
of  one  hundred  and  thirty  feet  from  the  shed,  soon  took  fire  from  the 
heat  and  sparks,  and  was  entirely  consumed,  notwithstanding  diligent 
efforts  were  made  to  save  it.  A  number  of  other  houses  were  also 
burned  by  the  spreading  of  the  fire.  The  plaintiff  brings  this  action 
to  recover  from  the  railroad  company  the  value  of  his  building  thus 
destroyed.  The  judge  at  the  Circuit  nonsuited  the  plaintiff,  and  the 
General  Term  of  the  fifth  district  aflBrmed  the  judgment. 

The  question  may  be  thus  stated :  A  house  in  a  populous  city  takes 
fi^re,  through  the  negligence  of  the  owner  or  his  servant ;  the  flames 
extend  to  and  destroy  an  adjacent  building  :  Is  the  owner  of  the  first 
building  liable  to  the  second  owner  for  the  damage  sustained  by  such 
burning  ? 

It  is  a  general  principle  that  every  person  is  liable  for  the  conse- 
quences of  his  own  acts.  He  is  thus  liable  in  damages  for  the  proxi- 
mate results  of  his  own  acts,  but  not  for  remote  damages.  It  is  not 
easy  at  all  times  to  determine  what  are  proximate  and  what  are  re- 
mote damages.  In  Thomas  v.  Winchester,  2  Seld.  408,  Judge  Rug- 
gles  defines  the  damages  for  which  a  party  is  liable,  as  those  which 
are  the  natural  or  necessary  consequences  of  his  acts.  Thus,  the 
owner  of  a  loaded  gun,  who  puts  it  in  the  hands  of  a  child,  by  whose 
indiscretion  it  is  discharged,  is  liable  for  the  injury  sustained  by  a 
third  person  from  such  discharge.  5  Maule  &  Sel.  198.  The  injury  is 
a  natural  and  ordinary  result  of  the  folly  of  placing  a  loaded  gun  in 
the  hands  of  one  ignorant  of  the  manner  of  using  it,  and  incapable  of 
appreciating  its  effects.  The  owner  of  a  horse  and  cart,  who  leaves 
them  unattended  in  the  street,  is  liable  for  an  injury  done  to  a  person 
or  his  property,  by  the  running  away  of  the  horse  (Lynch  v.  Nurdin, 
1  Adol.  &  Ellis,  N.  s.  29 ;  Illidge  v.  Goodwin,  5  Car.  &  P.  190),  for 
the  same  reason.  The  injury  is  the  natural  result  of  the  negligence.  « 
If  the  party  thus  injured  had,  however,  by  the  delay  or  confinement 
from  his  injury,  been  prevented  from  completing  a  valuable  contract, 
from  which  he  expected  to  make  large  profits,  he  could  not  recover 
such  expected  profits  from  the  negligent  party,  in  the  cases  supposed. 
Such  damages  would  not  be  the  necessary  or  natural  consequences, 
nor  the  results  ordinarily  to  be  anticipated,  from  the  negligence  com- 
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mitted.  6  HUl,  522  ;  13  Wend.  601 ;  3  E.  D.  Smith,  144.  So  if  an 
engineer  upon  a  steamboat  or  locomotive,  in  passing  the  house  of  A., 
so  carelessly  manages  its  machinery  that  the  coals  and  sparks  from 
its  flres  fall  upon  and  consume  the  house  of  A.,  the  railroad  company 
or  the  steamboat  proprietors  are  liable  to  pay  the  value  of  the  property 
thus  destroyed.  FieU  v.  JST.  T.  Central  E.  B.,  32  N.  Y.  339.  Thus 
far  the  law  is  settled- and  the  principle  is  apparent.  If,  however,  the 
fire  communicates  from  the  house  of  A.  to  that  of  B.,  and  that  is  de- 
stroyed, is  the  negligent  party  liable  for  his  loss?  And  if  it  spreads 
thence  to  the  house  of  C,  and  thence  to  the  house  of  D.,  and  thence 
consecutively  through  the  other  houses,  until  it  reaches  and  consumes 
the  house  of  Z.,  is  the  party  liable  (to  pay  the  damages  sustained  by 
these  twenty-four  sufferers?  The  counsel  for  the  plaintiff  does  not 
distinctly  claim  this,  and  I  think  it  would  not  be  seriously  insisted 
that  the  sufferers  could  recover  in  such  case.  Where,  then,  is  the 
principle  upon  which  A.  recovers  and  Z.  fails? 

It  has  been  suggested  tliat  an  important  element  exists  in  the  dif- 
ference between  an  intentional  firing  and  a  negligent  firing  merely ; 
that  when  a  party  designedly  fires  his  own  house  or  his  own  fallow 
land,  not  intending,  however,  to  do  any  injury  to  his  neighbor,  but  a 
damage  actually  results,  that  he  may  be  liable  for  more  extended 
damages  than  where  the  fire  originated  in  accident  or  negligence.  It 
is  true  that  the  most  of  the  cases  where  the  liability  was  held  to  exist, 
were  cases  of  an  intentional  firing.  The  case,  however,  of  Vaioghan  v. 
Menlove,  32  Eng.  C.  L.  613,  was  that  of  a  spontaneous  combustion  of 
a  hay-rick.  The  rick  was  burned,  the  owner's  buildings  were  destroyed, 
and  thence  the  fire  spread  to  the  plaintiff's  cottage,  which  was  also  con- 
sumed. The  defendant  was  held  liable.  Without  deciding  upon  the 
importance  of  this  distinction,  I  prefer  to  place  my  opinion  upon  the 
ground  that,  in  the  one  case,  to  wit,  the  destruction  of  the  building 
upon  which  the  sparks  were  thrown  by  the  negligent  act  of  the  party 
sought  to  be  charged,  the  result  was  to  have  been  anticipated  the 
moment  the  fire  was  communicated  to  the  building ;  that  its  destruc- 
tion was  the  ordinary  and  natural  result  of  its  being  fired.  In  the 
second,  third,  or  twenty-fourth  case,  as  supposed,  the  destruction  of 
the  building  was  not  a  natural  and  expected  result  of  the  first  firing. 
That  a  building  upon  which  sparks  and  cinders  fall  should  be  de- 
stroyed or  seriously  injured  must  be  expected,  but  that  the  fire  should 
spread  and  other  buildings  be  consumed,  is  not  a  necessary  or  an  usual 
result.  That  it  is  possible,  and  that  it  is  not  unfrequent,  cannot  be  de- 
nied. The  result,  however,  depends,  not  upon  any  necessity  of  a 
further  communication  of  the  fire,  but  upon  a  concurrence  of  acci- 
dental circumstances,  such  as  the  degree  of  the  heat,  the  state  of  the 
atmosphere,  the  condition  and  materials  of  the  adjoining  structures 
and  the  direction  of  the  wind.  These  are  accidental  and  varying  cir- 
cumstances. The  party  has  no  control  over  them,  and  is  not  responsi- 
ble for  their  effects. 
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My  opinion,  therefore,  is,  that  this  action  cannot  be  sustained,  fori 
the  reason  that  the  damages  incurred  are  not  the  immediate  but  the* 
remote  result  of  the  negligence  of  the  defendants.  The  immediate  | 
result  was  the  destruction  of  their  own  wood  and  sheds  ;  beyond  that  < 
it  was  remote. 

There  are  some  cases  which,  from  the  frequency  of  their  citation, 
and  their  apparent  inconsistency  with  the  view  I  have  taken,  should 
be  considered  in  this  connection.  The  case  of  Scott  v.-  Shepherd,  2 
Wm.  Bl.  893,  is  that  of  the  celebrated  squib  case.  [Here  follows  a 
review  of  that  case.] 

The  case  of  Vandenburgh  v.  Truax,  4  Denio,  46.4,  is  another  case 
frequently  cited  upon  this  branch  of  the  law.  Some  difficulty  occurred 
between  the  defendant  and  a  negro  boy  in  the  streets  of  Schenectady. 
The  boy  got  loose  from  the  defendant  and  ran  away.  The  defendant 
took  a  pickaxe  and  followed  the  boy,  who  fled  into  the  plaintiff's  store, 
the  defendant  pursuing  him  there  with  the  pickaxe  in  his  hand.  The 
boy  ran  behind  the  counter,  as  was  supposed,  to  save  himself  from  be- 
ing struck  with  the  axe,  and  in  fleeing  he  knocked  out  the  faucet  from 
a  cask  of  wine,  and  a  portion  of  the  liquor  was  spilled  and  lost.  For 
that  loss  the  plaintiff  recovered  damages  in  the  justice's  court  where 
he  commenced  his  action.  The  principle  on  which  the  action  was  sus- 
tained in  the  Supreme  Court  was,  that  the  consequences  complained 
of  naturally  and  directly  resulted  from  the  careless  or  improper  con- 
duet  of  the  defendant,  and  it  is  illustrated  by  the  cases  of  the  careless 
discharge  of  a  gun,  the  letting  loose  a  ferocious  animal  among  a  mul- 
titude of  people,  throwing  a  stone  from  a  house  into  a  street  where 
people  are  passing.  As  the  principle  adopted  by  the  Court  was  un- 
questionably sound,  its  particular  application  in  that  case  is  not  mate- 
rial. It  must  be  applied,  according  to  sound  judgment,  in  each  case 
as  it  arises. 

The  same  principle  was  announced  in  Ouille  v.  Swan,  19  Johns. 
381,  where  the  defendant's  balloon  descended  into  the  plaintiff's 
garden,  and  a  crowd  of  people,  rushing  in  to  relieve  him,  as  well  as 
from  motives  of  curiosity,  trod  down  the  plaintiff's  vegetables  and 
flowers.  For  the  injury  done  by  himself,  as  well  as  by  the  crowd,  the 
defendant  was  held  to  be  answerable.  He  was  held  to  have  substan- 
tially requested  the  presence  of  the  crowd  there,  and,  therefore,  to 
have  been  responsible  for  the  results  of  their  action. 

Without  determining  its  effect,  it  will  be  observed,  that  the  fact 
exists  in  each  of  these  cases,  that  the  first  act  or  impulse  was  vol- 
untary and  intentional  on  the  part  of  the  defendant.  Shepherd  in- 
tentionally threw  his  squib  ;  Truax  intentionally  drove  the  negro  boy  ; 
and  Swan  intentionally  descended  into  the  plaintiff's  garden  and  in- 
voked the  aid  of  the  multitude.  In  each  case,  too,  the  result  was 
deemed  by  the  Court  to  be  the  inevitable  consequence  of  the  original 
unlawful  or  improper  act.  There  would  seem  to  be  no  inconsistency 
in  principle  between  either  of  these  cases  and  the  conclusion  already 
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announced  in  the  present  case.     Whether  the  principle  has  been  al- 
ways correctly  applied,  it  is  not  necessary  to  determine. 

That  the  defendant  is  not  liable  in  this  action  may  also  be  strongly 
argued,  from  the  circumstance  that  no  such  action  as  the  present  has 
ever  been  sustained  in  any  of  the  courts  of  this  country,  although  the 
occasion  for  it  has  been  frequent  and  pressing.  Particular  instances 
are  familiar  to  all,  where  such  claims  might  have  been  made  with  pro- 
priety. The  instance  of  the  Harpers,  occurring  a  few  years  since,  is 
a  striking  one.  22  N.  Y.  441.  Their  large  printing  establishment, 
in  the  city  of  New  Tork,  was  destroyed  by  the  gross  carelessness  of 
a  workman,  in  throwing  a  lighted  match  into  a  vat  of  camphene.  The 
fire  extended,  and  other  buildings  ..and  much  other  property  was  de- 
stroyed. The  Harpers  were  gentlemen  of  wealth,  and  able  to  respond 
in  damages  to  the  extent  of  their  liability.  Yet  we  have  no  report  in 
the  books,  and  no  tradition,  of  any  action  brought  against  them  to  re- 
cover such  damages.  The  novelty  of  the  claim,  as  was  said  by  Judge 
Beardsley,  in  Costigan  v.  M.  &  H.  B.  R.  Co.,  where  the  occasion  for 
its  being  made  had  been  so  common,  is  a  strong  argument  against  its 
validity.  2  Denio,  609.  In  Tlie  People  v.  /Clark,  10  Barb.  143, 
Judge  Cady  says:  "The  fact  that  the  plaintiffs  have  never  before 
this  commenced  an  action  to  vacate  a  grant  made  by  the  king,  because 
it  was  made  upon  false  suggestions,  furnishes  strong  evidence  that  the 
plaintiffs  never  had  the  right  to  bring  such  an  action."  It  was  Little- 
ton's rule,  "  what  never  was,  never  ought  to  be."     1  Ver.  385. 

To  sustain  such  a  claim  as  the  present,  and  to  follow  the  same  to 
its  legitimate  consequences,  would  subject  to  a  liability  s^ainst  which 
no  prudence  could  guard,  and  to  meet  which  no  private  fortune  would 
be  adequate.  Nearly  all  fires  are  caused  by  negligence,  in  its  extended 
sense.  In  a  country  where  wood,  coal,  gas,  and  oils  are  universally 
used,  where  men  are  crowded  into  cities  and  villages,  where  servants 
are  employed,  and  where  children  find  their  home  in  ail  houses,  it  is 
impossible  that  the  most  vigilant  prudence  should  guard  against  the 
occurrence  of  accidental  or  negligent  fires.  A  man  may  insure  his 
own  house  or  his  own  furniture,  but  he  cannot  insure  his  neighbor's 
building  or  furniture,  for  the  reason  that  he  has  no  interest  in  them. 
To  hold  that  the  owner  must  not  only  meet  his  own  loss  by  fire,  but 
that  he  must  guarantee  the  security  of  his  neighbors  on  both  sides,  and 
to  an  unlimited  extent,  would  be  to  create  a  liability  which  would  be  the 
destruction  of  all  civilized  society.  No  community  could  long  exist, 
under  the  operation  of  such  a  principle.  In  a  commercial  country, 
each  man,  to  some  extent,  runs  the  hazard  of  his  neighbor's  conduct,  ' 
and  each,  by  insurance  against  such  hazards,  is  enabled  to  obtain  a 
reasonable  security  against  loss.  To  neglect  such  precaution,  and  to 
call  upon  his  neighbor,  on  whose  premises  a  fire  originated,  to  indem- 
nify him  instead,  would  be  to  award  a  punishment  quite  beyond  the 
offence  committed.  It  is  to  be  considered,  also,  that  if  the  negligent 
party  is  liable  to  the  owner  of  a  remote  building  thus  consumed,  he 


HOYT  V.   JEFFEES.  31 

would  also  be  liable  to  the  insurance  companies  who  should  pay  losses 
to  such  remote  owners.  The  principle  of  subrogation  would  entitle 
the  companies  to  the  benefit  of  every  claim  held  by  the  party  to  whom 
a  loss  should  be  paid. 

In  deciding  this  case,  I  have  examined  the  authorities  cited  from 
the  Year  Books,  and  have  not  overlooked  the  English  statutes  on  the 
subject,  or  the  English  decisions  extending  back  for  many  years.  It 
will  not  be  useful  further  to  refer  to  these  authorities,  and  it  wUl  be 
impossible  to  reconcile  some  of  them  with  the  view  I  have  taken. 

The  remoteness  of  the  damage,  in  my  judgment,  forms  the  true 
rule  on  which  the  question  should  be  decided,  and  which  prohibits  a 
recovery  by  the  plaintiff  in  this  case. 

Jiidgment  should  be  affirmed. 


\Ac 
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1874.     30  Michigan,  181.^ 

Erroe  to  Saginaw  Circuit. 

The  original  action  was  brought  by  Jeffers  against  Hoyt,  to  recover 
damages  for  certain  wooden  buildings  of  Jeffers,  alleged  to  have  been 
burned  by  fire  communicated  from  Hoyt's  steam  saw-mill,  and  which 
was  so  communicated  by  Hoyt's  negligent  management.  Jeffers'  build- 
ings burned  were,  first,  a  hotel,  situated  about  two  hundred  and  thirty- 
three  feet  from  the  saw-mill,  and  on  the  other  side  of  the  street ; 
second,  a  barn  about  five  feet  distant  from  the  shed  attached  to  the 
hotel;  third,  a  wash-house  about  six  feet  from  the  barn.  The  jury  re- 
turned a  verdict  for  the  plaintiff  which  presumably  included  damages 
for  all  the  buildings. 

John  J.  Wlieeler  and  Pond  &  Brown,  for  plaintiff  in  error. 

J.  M.  &  H.  P.  Smith  and  Gaylord  &  Ilanchett,  for  defendant 
in  error. 

Christiancy,  J.  [after  stating  the  facts,  and  overruling  other  ex- 
ceptions]. The  only  remaining  exception  which  requires  notice  is  to 
that  portion  of  the  charge  in  which  the  Court  says  to  the  jury,  after 
fau-ly  submitting  the  question  of  the  burning  of  the  Sherman  House 
through  defendant's  negligence,  "  If  you  find  as  a  fact  that  the  fire 
passed  from  the  building  to  the  other  property  of  the  plaintiff  upon 
the  same  lot,  and  immediately  adjoining,  witjaout  any  other  cause  than 
simply  the  fire  naturally  burning  and  consuming  the  first  building,  you 
should  give,  in  addition  to  the  value  of  the  first  building,  the  value  of 
the  other  buildings  destroyed,  situate  there  upon  the  property,  with 

*  The  statement  of  facts  has  been  condensed,  and  aereral  points  omitted. 
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interest,  the  same  as  the  other,  from  the  time  of  its  destruction." 
This  charge  must  be  understood  with  reference  to  the  evidence,  which 
showed  that  the  woodshed  of  the  house  separated  the  barn  from  the 
house,  that  the  barn  was  about  five  feet  from  the  shed,  and  the  wash- 
house  about  six  feet  from  the  barn,  and  all  were  of  wood. 

In  view  of  the  facts,  the  very  statement  of  the  proposition  con- 
tended for  by  the  plaintiff  in  error  must,  upon  every  sound  principle, 
be  held  to  carry  with  it  its  own  refutation.  As  well  might  it  be  con- 
tended that,  because  the  fire  caught  in  a  particular  spot  on  the  outside 
of  the  Sherman  House,  which  was  the  only  direct  result  of  the  negli- 
gent use  of  defendant's  chimney,  he  could  not  be  held  for  the  burning 
of  the  inside  of  the  house,  or  any  portion  of  the  outside  which  caught 
only  by  the  spread  of  the  fire  first  tindled  by  the  sparks. 

If  we  are  to  refine  upon  questions  of  this  kind,  in  defiance  of  prac- 
tical common  sense,  the  defendant's  liability  might  just  as  well,  upon 
strict  scientific  principles,  be  confined  to  still  narrower  limits.  The  ar- 
gument is,  that,  though  defendant  may  be  liable  for  the  loss  of  the  par- 
ticular building  first  set  on  fire  through  his  negligence,  and  such  others 
as  are  in  actual  contact  with  it,  yet  his  liability  cannot  be  extended 
to  others  not  in  such  actual  contact,  or  where  there  is  an  intervening 
space,  however  small,  between  them.  Now,  it  is  so  weU  settled  as  to 
be  treated  almost  as  an  axiom  in  natural  philosophy,  that  no  two  par- 
ticles of  matter  actually  touch  each  other,  and  that  there  is  always 
an  intervening  space  between  them.  The  defendant's  liability  must, 
therefore,  be  confined  to  the  particular  particle  or  particles  of  matter 
which  actually  first  caught  fire,  and  the  whole  conflagration  resulting, 
not  only  of  the  remainder  of  the  particular  board  or  shingle,  but  of 
the  house,  must  be  treated  as  a  new  consequential  injury  too  remote 
to  serve  as  a  safe  ground  of  damages. 

This,  it  may  be  said,  is  unreasonable,  and  ludicrously  absurd ;  and 
so  it  is ;  but  it  is  slightly  more  absurd  or  ludicrous  than  it  would  be 
to  hold  that  defendant's  liability  must  be  limited  to  the  first  building 
burned,  because  the  others  were  not  a  part  of  itj  or  in  actual  contact 
with  it,  but  five  or  six  feet  distant.  If  such  other  buildings  are  satis- 
factorily shown  to  have  been  actually  burned  by  the  fire  of  the  Sher- 
man House,  caused  by  the  negligence  of  the  defendant,  and  especially 
if  this  was,  under  the  circumstances,  the  natural  and  probable,  as  well 
as  the  actual  result  of  the  fire  so  caused,  and  without  any  contributory 
negligence  of  the  plaintiff,  I  can  see  no  sound  principle  which  can 
make  the  defendant's  liability  turn  upon  the  question  whether  the 
buildings  thus  burned  by  the  fire  of  the  first,  were  five,  six,  or  fifty 
feet,  or  the  one-hundredth  part  of  an  inch  from  it. 

And  though  a  building  thus  burned  by  the  fire  of  the  first  might  be 
at  such  a  distance  that  its  taking  fire  from  the  first  might  not,  a  priori, 
have  seemed  possible,  yet  if  it  be  satisfactorily  shown  that  it  did,  in 
fact,  thus  take  fire,  without  any  negligence  of  the  owner,  and  without 
the  fault  of  some  third  party,  which  could  properly  be  recognized  as 
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the  proximate  cause,  and  for  which  he  could  be  held  liable,  the  princi- 
ple of  justice  or  sound  logic,  if  thei-e  be  any,  is  very  obscure,  which 
can  exempt  the  party  through  whose  negligence  the  first  building  was 
burned,  from  equal  liability  for  the  burning  of  the  second.  If  it  be 
said  that  this  extent  of  liability  might  prove  ruinous  to  the  party 
through  whose  negligence  the  buildings  were  burned,  it  may  be  said, 
in  reply,  that,  under  such  circumstances,  it  is  better,  and  more  in  ac- 
cordance with  the  relative  rights  of  others,  that  he  should  be  ruined 
by  his  negligence,  than  that  he  should  be  allowed  to  ruin  others  who 
are  innocent  of  all  negligence  or  wrong. 

I  see  no  error  in  the  record,  and  the  judgment  should  be  affirmed, 
with  costs. 


Lawrence,  J.,  in  FENT  t>.  TOLEDO,  &c.  RAILWAY  COMPANY. 

1871.     59  niinois,  357-358,  359-362. 

We  now  come  to  the  two  cases  chiefly  relied  upon  by  appellee's 
counsel.  They  are  quite  in  point,  but  we  are  wholly  unable  to  agree 
with  their  conclusions.  One  is  Byan  v.  The  New  York  Central  Rail- 
road Co.,  35  N.  Y.  214,  and  the  other  is  Kerr  v.  The  Pennsylvania 
Eailroad  Co. ,  decided  by  the  Supreme  Court  of  Pennsylvania,  at  its 
May  term,  1870.  These  two  cases  stand  alone,  and  we  believe  they 
are  directly  in  conflict  with  every  English  or  American  case,  as  yet 
reported,  involving  this  question. 

As  we  understand  these  cases,  they  hold  that,  where  the  fire  is  com- 
municated by  the  locomotive  to  the  house  of  A.,  and  thence  to  the 
house  of  B.,  there  can  be  no  recovery  by  the  latter.  It  is  immaterial, 
according  to  the  doctrine  of  these  cases,  how  narrow  may  be  the  space 
between  the  two  houses,  or  whether  the  destruction  of  the  second 
would  be  the  natural  consequence  of  the  burning  of  the  first.  The 
principle  laid  down  by  these  authorities  and  urged  by  counsel  in  this 
case  is,  that,  in  order  to  a  recovery,  the  fire  which  destroys  the  plain- 
tiff's property  must  be  communicated  directly  from  the  railway,  and 
not  through  the  burning  of  intermediate  property. 

Both  these  opinions,  upon  which  we  are  commenting,  expressly  ad- 
mit, as  both  Courts  have  decided,  that  if  through  the  negligence  of  a 
railway  company,  fire  is  communicated  to  the  building  of  A.,  he  may 
recover.  But  suppose  the  building  is  a  wooden  tenement,  one  hundred 
feet  in  length,  extending  from  the  railway.  In  the  Pennsylvania  case, 
the  second  building  was  only  thirty-nine  feet  from  the  first.  We  pre- 
sume that  Court  would  hold,  and  appellee's  counsel  would  admit,  that 
A.  might  recover  for  the  value  of  his  entire  building,  one  hundred  feet 
in  length.    But  suppose  B.  owns  the  most  remote  fifty  feet  of  the 
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building,  could  he  recover?  "We  suppose  not,  under  the  rule  an- 
nounced in  these  cases.  But  why  should  he  not,  under  any  definition 
of  proximate  cause  that  has  ever  been  given  by  any  Court  or  text 
writer?  Take  that  of  Greenleaf,  with  which  counsel  for  appellee 
claim  to  be  content.  He  says  the  damage  must  be  "the  natural  and 
proximate  consequence  of  the  act  complained  of."  Is  not  the  burning 
of  the  second  fifty  feet  of  the  building  in  the  case  supposed,  the  natu- 
ral and  proximate  consequence  of  the  act  complained  of,  to  wit,  the 
careless  ignition  of  the  first  fifty  feet?  If  it  is  admitted  that  there 
may  be  a  recovery  for  the  second  fifty  feet  of  the  building  as  well  as 
for  the  first,  when  there  is  one  continuous  building,  and  whether  owned 
by  one  person  or  by  two,  is  it  possible  that,  when  the  second  fifty  feet 
is  removed  a  short  space  from  the  first,  but  still  is  so  near  that  the 
burning  of  the  one  makes  almost  certain  the  destruction  of  the  other, 
there  can  be  no  recovery?  Is  not  the  burning  of  the  second  building 
still  "  the  natural  and  proximate  consequence  of  the  act  complained 
of?"  It  seems  to  us  that  the  arbitrary  rule  enforced  in  these  two 
cases,  which  is  simply  this,  that  when  there  is  negligence,  there  may 
be  a  recovery  for  the  first  house  or  field,  but  in  no  event  for  the  se- 
cond, rests  on  no  maintainable  ground,  and  would  involve  the  admin- 
istration of  the  law  in  cases  of  this  character  in  absurd  inconsistencies. 
We  believe  there  is  no  other  just  or  reasonable  rule  than  to  determine 
in  every  instance  whether  the  loss  was  one  which  might  reasonably 
'have  been  anticipated  from  the  careless  setting  of  the  fire,  under  all 
the  circumstances  surrounding  the  careless  act  at  the  time  of  its  per- 
formance. If  loss  has  been  caused  by  the  act,  and  it  was,  under  the 
■circumstances,  a  natural  consequence  which  any  reasonable  person 
-could  have  anticipated,  then  the  act  is  a  proximate  cause,  whether  the 
•house  burned  was  the  first  or  the  tenth,  the  latter  being  so  situated 
'that  its  destruction  is  a  consequence  reasonably  to  be  anticipated  from 
fsetting  the  first  on  fire.  If,  on  the  other  hand,  the  fire  has  spread 
'•beyond  its  natural  limits  by  means  of  a  new  agency  —  if,  for  exam- 
•ple,  after  its  ignition,  a  high  wind  should  arise,  and  carry  burning 
•brands  to  a  great  distance,  by  which  a  fire  is  caused  in  a  place  that 
would  have  been  safe  but  for  the  wind  —  such  a  loss  might  fairly  be 
set  down  as  a  remote  consequence,  for  which  the  railway  company 
should  not  be  held  responsible. 

The  Court  of  Appeals  in  New  York,  and  the  Supreme  Court  of 
Pennsylvania,  seem,  from  their  opinions,  to  have  attached  great  weight 
to  an  argument  urged  upon  us  by  the  counsel  for  appellee,  and  indeed 
that  argument  seems  to  have  been  the  chief  reason  for  announcing  a 
jule  which  both  courts  struggle  in  vain  to  show  is  not  in  conflict  with 
all  prior  adjudications.  That  argument  is,  in  brief,  that  an  entire  vil- 
lage or  town  is  liable  to  be  burned  down  by  the  passing  of  the  fire 
from  house  to  house,  and  if  the  railway  company,  whose  locomotive 
has  emitted  the  cinders  that  caused  the  fire,  is  to  be  charged  with  all 
the  damages,  these  companies  would  be  in  constant  danger  of  bank- 
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ruptcy,  and  of  being  obliged  to  suspend  their  operation.  We  confess 
ourselves  wholly  unable  to  see  the  overpowering  force  of  this  argu- 
ment. It  proceeds  upon  the  assumption  that,  if  a  great  loss  is  to  be 
suffered,  it  had  better  be  distributed  among  a  hundred  innocent  victims 
than  wholly  visited  upon  the  wrong-doer. 

As  a  question  of  law  or  ethics,  the  proposition  does  not  commend 
itself  to  our  reason.  We  must  still  cling  to  the  ancient  doctrine,  that 
the  wanton  wrong-doer  must  take  the  consequences  of  his  own  acts, 
whether  measured  by  a  thousand  dollars  or  a  hundred  thousand. 

As  to  the  railroads,  however  useful  they  may  be  to  the  regions  they 
traverse,  they  are  not  operated  by  their  owners  for  benevolent  pur- 
poses, or  to  promote  the  public  welfare.  Their  object  is  pecuniary 
profit.  It  is  a  perfectly  legitimate  object,  but  we  do  not  see  why  they 
should  be  exempted  from  the  moral  duty  of  indemnification  for  injuries 
committed  by  the  careless  or  wanton  spread  of  fire  along  their  track, 
because  such  indemnity  may  sometimes  amount  to  so  large  a  sum  as  to 
sweep  away  all  their  profits.  The  simple  question  is,  whether  a  loss, 
that  must  be  borne  somewhere,  is  to  be  visited  on  the  head  of  the  inno- 
cent or  the  guilty.  If,  in  placing  it  where  it  belongs,  the  consequence 
will  be  the  bankruptcy  of  a  railway  company,  we  may  regret  it,  but 
we  should  not,  for  that  reason,  hesitate  in  the  application  of  a  rule  of 
such  palpable  justice. 

But  is  it  true  that  railroads  cannot  thrive  under  such  a  rule  ?  They 
have  now  been  in  operation  many  years,  and  extend  over  very  many 
thousand  miles,  and  we  have  never  yet  heard  of  town  or  village  that 
has  been  destroyed  by  a  fire  ignited  by  their  locomotives.  Improved 
methods  of  construction,  and  a  vigilant  care  in  the  management  of 
locomotives,  have  made  the  probability  of  loss  from  this  cause  so  slight 
that  we  cannot  but  regard  the  fears  of  the  disastrous  consequences  to 
the  railway  companies  which  may  follow  from  an  adherence  to  the  an- 
cient rule,  as  in  a  large  degree  chimerical.  A  case  may  occur  at  long 
intervals  in  which  they  will  be  required  to  respond  in  heavy  damages  ; 
but  better  this,  than  that  they  should  be  permitted  to  evade  the  just 
responsibilities  of  their  own  negligence,  under  the  pretence  that  the 
existence  of  the  road  may  be  endangered.  It  were  better  that  a  railway 
company  should  be  reduced  to  bankruptcy,  and  even  suspend  its  opera- 
tions, than  that  the  courts  should  establish  for  its  benefit  a  rule  intrin- 
sically unjust,  and  repugnant  not  merely. to  ancient  precedent,  but  to 
the  universal  sense  of  right  and  wrong. 
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1876.     94  United  States,  469.1 

Erroe  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Iowa. 

The  original  action  was  brought  by  Kellogg  to  recover  compensa- 
tion for  the  destruction  by  fire  of  the  plaintiff's  saw-mill  and  a  quantity 
of  lumber,  situated  and  lying  in  the  State  of  Iowa,  and  on  the  banks 
of  the  river  Mississippi.  That  the  property  was  destroyed  by  flre 
was  uncontroverted.  From  the  bill  of  exceptions,  it  appears  that  the 
"  plaintiff  alleged  the  fire  was  negligently  communicated  from  the 
defendants'  steamboat  '  Jennie  Brown '  to  an  elevator  built  of  pine 
lumber,  and  one  hundred  and  twenty  feet  high,  owned  by  the  defend- 
ants, and  standing  on  the  bank  of  the  river,  and  from  the  elevator  to 
the  plaintiff's  saw-mill  and  lumber  piles,  while  an  unusually  strong 
wind  was  blowing  from  the  elevator  towards  the  mill  and  lumber.  On 
the  trial  it  was  admitted  that  the  defendants  owned  the  steamboat  and 
elevator ;  that  the  mill  was  five  hundred  and  thirty-eight  feet  from  the 
elevator,  and  that  the  nearest  of  plaintiff's  piles  of  lumber  was  three 
hundred  and  eighty-eight  feet  distant  from  it." 

The  jury  returned  a  verdict  for  plaintiff ;  and  found  specially,  1st, 
That  the  elevator  was  burned  from  the  steamer  "Jennie  Brown"; 
2d,  that  such  burning  was  caused  by  not  using  ordinary  care  and 
prudence  in  landing  at  the  elevator,  under  circumstances  existing  at 
that  particular  time ;  and  3d,  that  the  burning  of  the  mill  and  lumber 
was  the  unavoidable  consequence  of  the  burning  of  the  elevator. 

Mr.  John  W.  Gary,  for  plaintiff  in  error. 

Mr.  Myron  H.  Beach,  for  defendants  in  error. 

Strong,  J.  [After  stating  the  case  and  deciding  other  questions.] 
The  next  exception  is  to  the  refusal  of  the  Court  to  instruct  the  jury 
as  requested,  that  "  if  they  believed  the  sparks  from  the  '  Jennie 
Brown '  set  fire  to  the  elevator  through  the  negligence  of  the  defend- 
ants, and  the  distance  of  the  elevator  from  the  nearest  lumber  pile 
was  three  hundred  and  eighty-eight  feet,  and  from  the  mill  five  hun- 
dred and  twenty-eight  feet,  then  the  proximate  cause  of  the  burning 
of  the  mill  and  lumber  was  the  burning  of  the  elevator,  and  the  injury 
was  too  remote  from  the  negligence  to  afford  a  ground  for  a  recovery." 
This  proposition  the  Court  declined  to  affirm,  and  in  lieu  thereof  sub- 
mitted to  the  jury  to  find  whether  the  burning  of  the  mill  and  lumber 
was  the  result  naturally  and  reasonably  to  be  expected  from  the  bum- 

>  The  statement  of  facts  has  been  abridged,  and  a  part  of  the  case  omitted. Ed. 
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ing  of  the  elevator ;  whether  it  was  a  result  which,  under  the  circum- 
stances, would  naturally  follow  from  the  burning  of  the  elevator ;  and 
whether  it  was  the  result  of  the  continued  effect  of  the  sparks  from 
the  steamboat,  without  -the  aid  of  other  causes  not  reasonably  to  be 
expected.  All  this  is  alleged  to  have  been  erroneous.  The  assignment 
presents  the  oft- embarrassing  question,  what  is  and  what  is  not  the 
proximate  cause  of  an  injury.  The  point  propounded  to  the  Court  as- 
sumed that  it  was  a  question  of  law  in  this  case  ;  and  in  its  support 
the  two  cases  of  Ryan  v.  TM  New  York  Central  Railroad  Co.,  35 
N.  Y.  210,  and  Kerr  v.  Pennsylvania  Railroad  Co.,  62  Penn.  St.  353, 
are  relied  upon.  Those  cases  have  been  the  subject  of  much  criticisiai 
since  they  were  decided ;  and  it  may,  perhaps,  be  doubted  whether 
they  have  always  been  quite  understood.  If  they' were  intended  to 
assert  the  doctrine  that  when  a  building  has  been  set  on  fire  through 
the  negligence  of  a  party,  and  a  second  building  has  been  fired  from 
the  first,  it  is  a  conclusion  of  law  that  the  owner  of  the  second  has  no 
recourse  to  the  negligent  wrong-doer,  they  have  not  been  accepted  as 
authority  for  such  a  doctrine,  even  in  the  States  where  the  decisions 
were  made.  Wehh  v.  The  Rome,  Waiertown  &  Ogdensburg  Railroad 
Co.,  49  N.  Y.  420,  and  Pennsylvania  Railroad  Co.  v.  Hope,  80  Penn. 
St.  373.  And  certainly  they  are  in  conflict  with  numerous  other  de- 
cided cases.  Kellogg  v.  The  Chicago  &  North-western  Railroad  Co., 
26  Wis.  224;  Perley  v.  Tlie  Eastern  Railroad  Co.,  98  Mass.  414; 
Higgins  v.  Dewey,  107  id.  494 ;  Fent  v.  The  Toledo,  Peoria,  &  War- 
saw Railroad  Co.,  49  111.  349. 

The  true  rule  is,  that  what  is  the  proximate  cause  of  an  injury  is 
ordinarily  a  question  for  the  jury.  It  is  not  a  question  of  science  or 
of  legal  knowledge.  It  is  to  be  determined  as  a  fact,  in  view  of  the 
circumstances  of  fact  attending  it.  The  primary  cause  may  be  the 
proximate  cause  of  a  disaster,  though  it  may  operate  through  succes- 
sive instruments,  as  an  article  at  the  end  of  a  chain  may  be  moved  by 
a  force  applied  to  the  other  end,  that  force  being  the  proximate  cause 
of  the  movement,  or  as  in  the  oft-cited  case  of  the  squib  thrown  in  the 
market-place,  2  Bl.  Rep.  892.  The  question  always  is,  Was  there  an 
unbroken  connection  between  the  wrongful  act  and  the  injury,  a  con- 
tinuous operation?  Did  the  facts  constitute  a  continuous  succession 
of  events,  so  linked  together  as  to  make  a  natural  whole,  or  was  there 
some  new  and  independent  cause  iiitervening  between  the  wrong  and 
the  injury?  It  is  admitted  that  the  rule  is  difficult  of  application.  But 
it  is  generally  held,  that,  in  order  to  warrant  a  finding  that  negligence, 
or  an  act  not  amounting  to  wanton  wrong,  is  the  proximate  cause  of 
an  injury,  it  must  appear  that  the  injury  was  the  natural  and  probable ' 
consequence  of  the  negligence  or  wrongful  act,  and  that  it  ought  to 
have  been  foreseen  in  the  light  of  the  attending  circumstances.  These 
circumstances,  in  a  case  like  the  present,  are  the  strength  and  direc- 
tion of  the  wind,  the  combustible  character  of  the  elevator,  its  great 
height,  and  the  proximity  and  combustible  nature  of  the  saw-mill  and 


38         MILWAUKEE  AND  SAINT  PAUL  RAILWAY  CO.   V.   KELLOGG. 

the  piles  of  lumber.  Most  of  these  circumstances  were  ignored  in  the 
request  for  instruction  to  the  jury.  Yet  it  is  obvious  that  the  imme- 
diate and  inseparable  consequences  of  negligently  firing  the  elevator 
would  have  been  very  different  if  the  wind  had  been  less,  if  the  ele- 
vator had  been  a  low  building  constructed  of  stone,  if  the  season  had 
been  wet,  or  if  the  lumber  and  the  mill  had  been  less  combustible. 
And  the  defendants  might  well  have  anticipated  or  regarded  the  prob- 
able consequences  of  their  negligence  as  much  more  far-reaching  than 
would  have  been  natural  or  probable  in  other  circumstances.  We  do 
not  say  that  even  the  natural  and  probable  consequences  of  a  wrongful 
act  or  omission  are  in  all  cases  to  be  chargeable  to  the  misfeasance 
or  nonfeasance.  They  are  not  when  there  is  a  sufficient  and  inde- 
pendent cause  operating  between  the  wrong  and  the  injury.  In  such 
a  case  the  resort  of  the  sufferer  must  be  to  the  originator  of  the  inter- 
mediate cause.  But  when  there  is  no  intermediate  efficient  cause,  the 
original  wrong  must  be  considered  as  reaching  to  the  effect,  and  proxi- 
mate to  it.  The  inquiry  must,  therefore,  always  be  whether  there  was 
any  intermediate  cause  disconnected  from  the  primary  fault,  and  self- 
operating,  which  produced  the  injury.  Here  lies  the  difficulty.  But 
the  inquiry  must  be  answered  in  accordance  with  common  understand- 
ing. In  a  succession  of  dependent  events  an  interval  may  always  be 
seen  by  an  acute  mind  between  a  cause  and  its  effect,  though  it  may 
be  so  imperceptible  as  to  be  overlooked  by  a  common  mind.  Thus, 
if  a  building  be  set  on  fire  by  negligence,  and  an  adjoining  building 
be  destroyed  without  any  negligence  of  the  occupants  of  the  first,  no 
one  would  doubt  that  the  destruction  of  the  second  was  due  to  the 
negligence  that  caused  the  burning  of  the  first.  Yet  in  truth,  in  a 
very  legitimate  sense,  the  immediate  cause  of  the  burning  of  the 
second  was  the  burning  of  the  first.  The  same  might  be  said  of  the 
burning  of  the  furniture  in  the  first.  Such  refinements  are  too  minute 
for  rules  of  social  conduct.  In  the  nature  of  things,  there  is  in  every 
transaction  a  succession  of  events  more  or  less  dependent  upon  tliose 
preceding,  and  it  is  the  province  of  a  jury  to  look  at  this  succession  of 
events  or  facts,  and  ascertain  whether  they  are  naturally  and  probably 
connected  with  each  other  by  a  continuous  sequence,  or  are  dissevered 
by  new  and  independent  agencies,  and  this  must  be  determined  in 
view  of  the  circumstances  existing  at  the  time. 

If  we  are  not  mistaken  in  these  opinions,  the  Circuit  Court  was 
correct  in  refusing  to  affirm  the  defendants'  proposition,  and  in  sub- 
mitting to  the  jury  to  find  whether  the  burning  of  the  mill  and  lumber 
was  a  result  naturally  and  reasonably  to  be  expected  from  the  burning 
of  the  elevator,  under  the  circumstances,  and  whether  it  was  the  result 
of  the  continued  influence  or  effect  of  the  sparks  from  the  boat,  with- 
out the  aid  or  concurrence  of  other  causes  not  reasonably  to  have 
been  expected.  The  jury  found,  in  substance,  that  the  burning  of  the 
mill  and  lumber  was  caused  by  the  negligent  burning  of  the  elevator, 
and  that  it  was  the  unavoidable  consequence  of  that  burning.     This, 
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in  effect,  was  finding  that  there  was  no  intervening  and  independent 
cause  between  the  negligent  conduct  of  the  defendants  and  the  injury 
to  the  plaintiff.     The  judgment  must,  therefore,  be  affirmed. 

Judgment  affirmed. 


HOAG,  ET  AL.  V.  LAKE  SHORE,  &o.  RAILROAD  COMPANY. 

1877.    85  Pennsylvania  State,  293.1 

Charles  W.  Mackey,  for  plaintiffs  in  error. 

McCalmont  &  Osborn,  for  defendants  in  error. 

Paxson,  J.  This  was  an  action  on  the  case  to  recover  compensation 
for  certain  property  destroyed  by  fire,  caused,  as  was  alleged,  by  the 
negligence  of  the  defendants.  The  facts,  so  far  as  they  are  essential 
to  elucidate  the  point  in  controversy,  are  as  follows :  The  plaintiffs 
were  the  occupiers  of  a  piece  of  land  situated  within  the  limits  of  Oil 
City,  on  the  western  bank  of  Oil  Creek.  The  railroad  of  defendants 
is  constructed  along  said  creek,  over  the  land  of  the  plaintiffs  and  at 
the  base  of  a  high  hill.  On  the  afternoon  of  April  5,  1873,  during 
a  rain  storm,  there  was  a  small  slide  of  earth  and  rock  from  the  hill- 
side down  to  and  upon  the  railroad.  About  ten  minutes  prior  to  the 
accident,  one  of  the  defendants'  engines  had  passed  over  the  road  in 
safety.  At  that  time  no  slide  had  occurred.  This  engine  was  fol- 
lowed in  a  few  minutes  by  another  engine  drawing  a  train  of  cars  loaded 
with  crude  oil  in  bulk.  The  latter  engine  ran  into  the  slide,  was  thrown 
off  the  track,  ran  on  about  one  hundred  to  one  hundred  and  fifty  feet, 
when  the  tender,  which  was  in  front  of  the  engine,  was  overturned  into 
Oil  Creek ;  the  engine  itself  was  partly  overturned ;  two  or  three  oil 
cars  became  piled  up  on  the  track  and  burst.  The  oil  took  fire,  was 
carried  down  the  creek,  then  swollen  by  the  rain,  for  several  hundred 
feet,  set  fire  to  the  property  of  the  plaintiffs  and  partly  consumed  it. 
The  question  of  negligence  in  defendants'  engineer  in  not  seeing  the 
obstruction  and  stopping  his  train  before  reaching  it  is  not  raised  upon 
this  record,  and  need  not  be  discussed.  The  only  question  for  our  con-  i 
sideration  is,  whether  the  negligence  of  the  defendants'  servants  was  the  ' 
proximate  cause  of  the  injury  to  the  plaintiffs'  property.  The  answer 
to  the  plaintiffs'  third  point,  embraced  in  the  second  specification  of 
error,  raises  this  question  distinctly.  The  Court  was  asked  to  say : 
"  That  if  the  jury  believe  from  the  evidence,  that  the  accident  com- 
plained of  was  the  result  of  negligence  on  the  part  of  the  defendant, 
and  that  by  reason  of  such  negligence,  the  oil,  ignited  by  the  engine 
attached  to  the  train,  ran  immediately  down  to  Oil  Creek,  where  it  was 
carried  by  the  current  in  the  space  of  a  few  minutes  to  the  property  of 

1  The  statement  of  facts  and  the  arguments  of  counsel  are  omitted.  —  Ed. 
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the  plaintiffs,  when  it  set  fire  to  and  destroyed  said  property,  the  plain- 
tiffs are  entitled  to  recover,  provided  they  did  not  in  any  manner 
contribute  to  said  accident."  The  Court  answered  this  point  in  the 
negative,  and  then  instructed  the  jury  that  as  a  matter  of  law,  upon 
the  facts  in  the  ease,  the  plaintiffs  were  not  entitled  to  recover,  which 
instruction  is  assigned  here  for  error. 

It  was  strongly  urged  that  the  Court  erred  in  withdrawing  the  case 
from  the  jury,  and  the  recent  cases  of  Pennsylvania  Railroad  Co.  v. 
Hope,  30  P.  F.  Smith,  373,  and  Baydure  v.  Knight,  2  W.  N.  C.  713, 
were  cited  as  supporting  this  view.  In  the  case  first  cited  it  was  said 
by  the  Chief  Justice,  in  delivering  the  opinion  of  the  Court,  "  We  agree 
with  the  Court  below  that  the  question  of  proximity  was  one  of  fact 
peculiarly  for  the  jury.  How  near  or  remote  each  fact  is  to  its  next 
succeeding  fact  in  the  concatenation  of  circumstances  from  the  prime 
cause  to  the  end  of  the  succession  of  facts  which  is  immediately  linked 
to  the  injury,  necessarily  must  be  determined  by  the  jury.  These  facts 
or  circumstances  constitute  the  case,  and  depend  upon  the  evidence. 
The  jury  must  determine,  therefore,  whether  the  facts  constitute  a 
succession  of  events,  so  linked  together  that  they  become  a  natural 
whole,  or  whether  the  chain  of  events  is  so  broken  that  they  become 
independent,  and  the  final  result  cannot  be  said  to  be  the  natural 
and  probable  consequence  of  the  primary  cause,  the  negligence  of  the 
defendahts."  The  case  of  Baydure  v.  Knight  was  meagrely  pre- 
sented ;  the  charge  of  the  Court  was  not  sent  up,  and  a  majority  of 
the  Court  were  of  opinion  that  no  suflScient  cause  for  reversing  the 
judgment  had  been  shown.  I  am  unable  to  see  any  special  bearing, 
this  case  has  upon  the  question  before  us.  (The  doctrine  laid  down  in 
the  Railroad  Co.  v.  Hope,  and  to  be  gathered  incidentally  perhaps  from 
Raydure  v.  Knight  is,  that  the  question  of  proximate  cause  is  to  be 
decided  by  the  jury  upon  all  the  facts  in  the  case ;  'that  they  are  to 
ascertain  the  relation  of  one  fact  to  another,  and  how  far  there  is  a 
continuation  of  the  causation  by  which  the  result  is  linked  to  the  cause 
by  an  unbroken  chain  of  events,  each  one  of  which  is  the  natural,  fore- 
seen, and  necessary  result  of  such  cause.  But  it  has  never  been  held  / 
that  when  the  facts  of  a  case  have  been  ascertained,  the  Court  may  not  j 
apply  the  law  to  the  facts.  This  is  done  daily  upon  special  verdicts 
and  reserved  points.  Thus  in  the  Railroad  Co.  v.  Kerr,  12  P.  F. 
Smith,  353,  a  case  bearing  a  striking  analogy  to  this,  the  Court  sub- 
mitted the  question  of  negligence  to  the  jury,  but  reserved  the  question 
of  proximate  cause  upon  the  undisputed  facts  of  the  case.  Of  course 
this  could  not  have  been  done  if  the  facts  were  in  dispute.  A  re- 
served point  must  be  based  upon  facts  admitted  in  the  cause  or  found 
by  the  jury.  In  questions  of  negligence  it  has  been  repeatedly  helffi 
that  certain  facts  when  established  amount  to  negligence  per  se :  RaiU 
road  Go.  v.  Stinger,  28  P.  F.  Smith,  219  ;  McCully  v.  Clarke,  4  Wright, 
399  ;  Pennsylvania  Railroad  Co.  v.  Barnett,  9  P.  F.  Smith,  259  ;  while 
in  Raydure  v.  Knight,  supra,  the  Court  below,  in  answer  to  the  defend- 
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ants'  second  point,  instructed  the  jury  that  if  certain  facts  were  be- 
lieved by  them,  the  negligence  complained  of  was  the  proximate  cause 
of  the  injury  to  plaintiff's  property.  This  ruling  was  aflSrmed  by  this 
Court.  I  do  not  understand  the  decision  in  the  Bailroad  Go.  v.  Hope, 
to  be  in  conflict  with  this  view.  It  remains  to  apply  this  principle  to 
the  case  before  us.  There  is  not  a  particle  of  conflict  in  the  evidence, 
so  far  as  it  affects  the  question  of  proximate  cause.  This  was  doubt- 
less the  reason  why  the  plaintiffs  assumed  the  facts  in  their  third  point. 
They  would  not  have  been  justified  in  doing  so  had  not  the  facts  been 
admitted,  nor  is  it  likely  the  learned  judge  would  have  answered  it. 
"We  may,  therefore,  regard  the  plaintiff's  third  point  as  a  prayer  for 
instructions  upon  the  undisputed  facts  of  the  case.  Can  it  be  doubted 
that  the  Court  had  the  right  to  give  a  binding  instruction?  We  think 
not. 

But  one  question  remains.  Was  the  negligence  of  the  defendants' 
servants,  in  not  seeing  the  land-slide,  and  stopping  the  train  before 
reaching  it,  the  proximate  cause  of  the  destruction  of  the  plaintiff's 
property?  We  need  not  enter  into  an  extended  discussion  of  the 
delicate  questions  suggested  by  this  inquiry.  That  has  been  done  so 
fully  in  two  of  the  cases  cited  as  to  render  it  unnecessary.  A  man's 
responsibility  for  his  negligence  and  that  of  his  servants  must  end 
somewhere.  There  is  a  possibility  of  carrying  an  admittedly  correct 
principle  too  far.  It  may  be  extended  so  as  to  reach  the  reductio  ad 
absurdum,  so  far  as  it  applies  to  the  practical  business  of  life.  We 
think  this  difficulty  may  be  avoided  by  adhering  to  the  principle  sub- 
stantially recognized  in  The  Bailroad  Co.  v.  Kerr,  and  TJie  Bailroad 
Go.  V.  Hope,  supra,  that  in  determining  what  is  proximate  cause,  the 
true  rule  is,  that  the  injury  must  be  the  natural  and  probable  conse- 
quence of  the  negligence,  —  such  a  consequence  as,  under  the  surround- 
ing circumstances  of  the  case,  might  and  ought  to  have  been  foreseen  i 
by  the  wrong-doer  as  likely  to  fiow  from  his  act.  This  is  not  a  limita- 
tion of  the  maxim  causa  proxima  non  remota  spectatur;  it  only  affects 
its  application.  There  may  be  eases  to  which  such  a  rul6  would  not 
apply,  but  this  certainly  is  not  one.  It  would  be  unreasonable  to  hold 
that  the  engineer  of  the  train  could  have  anticipated  the  burning  of  the 
plaintiff's  property  as  a  consequence  likely  to  flow  from  his  negligence 
in  not  looking  out  and  seeing  the  land-slide.  The  obstruction  itself 
was  unexpected.  An  engine  had  passed  along  within  ten  minutes, 
with  a  clear  track.  But  the  obstruction  was  there,  and  the  tender 
struck  it.  The  probable  consequences  of  the  collision,  such  as  the 
engineer  would  have  a  right  to  expect,  would  be  the  throwing  of  the 
engine  and  a  portion  of  the  train  off  the  track.  Was  he  to  anticipate 
the  bursting  of  the  oil-tanks  ;  the  oil  taking  fire  ;  the  burning  oil  running 
into  and  being  carried  down  the  stream ;  and  the  sudden  rising  of  the 
waters  of  the  stream,  by  means  of  which,  in  part  at  least,  the  burning 
oil  set  fire  to  the  plaintiff's  building "  This  would  be  a  severe  rule  to 
apply,  and  might  have  made  the  defendants  responsible  for  the  destruc- 
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tion  of  property  for  miles  down  Oil  Creek.  The  water  was  an  inter- 
vening agent,  that  carried  the  fire,  just  as  the  air  carried  the  sparks  in 
the  case  of  the  Bailroad  Co.  v.  Kerr.  It  is  manifest  that  the  neg- 
ligence was  the  remote  and  not  the  proximate  cause  of  the  injury  to 
the  plaintiff's  building.  The  learned  judge  ruled  the  case  upon  sound 
principles,  and  his  judgment  is  aflirmed.* 


Pollock,  C.  B.,  in  GREENLAND  v.  CHAPLIN. 

1850.     5  Exchequer,  248. 

I  ENTEETAiN  Considerable  doubt,  whether  a  person  who  is  guilty  of 
negligence  is  responsible  for  all  the  consequences  which  may  under 
any  circumstances  arise,  and  in  respect  of  mischief  which  could  by 
no  possibility  have  been  foreseen,  and  which  no  reasonable  person 
would  have  anticipated.  Whenever  that  case  shall  arise,  I  shall  cer- 
tainly desire  to  hear  it  argued,  and  to  consider  whether  the  rule  of  law 
be  not  this :  that  a  person  is  expected  to  anticipate  and  guard  against 
all  reasonable  consequences,  but  that  he  is  not,  by  the  law  of  Eng- 
land, expected  to  anticipate  and  guard  against  that  which  no  reason- 
able man  would  expect  to  occur. 

1  A  contrary  result  was  reached  in  the  very  similar  case  of  Kuhn  v.  Jewett,  32 
New  Jersey  Equity,  647,  decided  in  1880.  Van  Fleet,  Vice-Chancellor,  said, 
pp.  650-651  :  "  Although  water  is  almost  universally  used  as  a  means  to  extinguish 
fire,  and  it  seems,  at  first  blush,  to  be  absurd  to  say  that  it  can  be  used  for  the  pur- 
pose of  extending  it,  yet  it  is  true,  as  a  matter  of  fact,  that  as  an  agency  for  the 
transmission  of  burning  oil,  it  is  just  as  certain  and  e&ctual  in  its  operations  as  the 
wind  in  carrying  flame  or  a  spark,  or  combustible  matter  in  spreading  a  fire.  In 
keeping  up  the  continuity  between  cause  and  effect,  it  may  be  just  as  certain  and 
effectual  in  its  operation  as  any  other  material  force.  In  this  instance,  it  carried  the 
consequences  of  the  defendant'^  negligence  to  the  petitioners'  property,  with  almost 
as  much  certainty  and  directness  as  if  the  burning  oil  had  descended  upon  it  in 
obedience  to  the  law  of  gravitation. 

"  This  view  is  in  conflict  with  that  pronounced  by  the  Supreme  Court  of  Pennsyl- 
vania in  Hoag  v.  Lake  Shcn-e  Sf  Michigan  Southern  R.  R.  Co.,  85  Pa.  St.  293,  a  case 
which,  in  its  facts,  is  substantially  the  counterpart  of  the  one  in  hand.  The  water  of 
a  running  stream  was  there  held  to  be  an  intervening  agency  sufiiciently  independent 
and  powerful  to  constitute  a  new  force,  without  which  the  injury  might  not  have  hap- 
pened ;  and  it  was,  therefore,  held  that  it  caused  a  sufficient  break  in  the  chain  of  causar 
tion  to  relieve  the  defendant  from  liability.  The  capacity  and  adaptability  of  a  running 
stream  as  an  agency  for  the  transmission  of  burning  oil,  and  its  similitude  to  other 
material  forces  as  a  means  of  communicating  this  species  of  fire,  does  not  seem  to 
have  been  considered  by  the  Court,  at  least  no  allusion  is  made  to  it."  —  Ed. 
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SMITH  V.  LONDON  AND   SOITTHWESTEEN  RAILWAY 
COMPANY. 

1870.    ^Law  Reports,  6  Common  Pleas,  14.' 

Appeai  to  the  Exchequer  Chamber  from  a  decision  of  the  Court  of 
Common  Pleas,  L.  R.  5  Com.  PI.  98,  discharging  a  rule  to  ente^  a  ver- 
dict for  the  defendants  or  a  nonsuit. 

This  was  an  action  for  negligence,  whereby  it  was  alleged  that  plain- 
tiff's cottage  was  burned. 

The  defendants  pleaded  not  guilty,  and  issue  was  joined  thereon. 

The  case  was  tried  before  Keating,  J.,  at  the  summer  assizes,  1869, 
held  at  Dorchester,  when  evidence  was  given  for  the  plaintiff  which 
was  in  substance  as  follows  :  — 

It  was  proved  that  the  defendants'  railway  passed  near  the  plaintiff's 
cottage,  and  that  a  small  strip  of  grass  extended  for  a  few  feet  on 
each  side  of  the  line,  and  was  bounded  by  a  hedge  which  formed  the 
boundary  of  the  defendants'  land ;  beyond  the  hedge  was  a  stubble- 
field,  bounded  on  one  side  by  a  road,  beyond  which  was  the  plaintiff's 
cottage.  About  a  fortnight  before  the  fire  the  defendants'  servants 
had  trimmed  the  hedge  and  cut  the  grass,  and  left  the  trimmings  and 
cut  grass  along  the  strip  of  grass.  On  the  morning  of  the  fire  the 
company's  servants  had  raked  the  trimmings  and  cut-grass  into  small 
heaps.  The  summer  had  been  exceedingly  dry,  and  there  had  been 
many  fires  about  in  consequence.  On  the  day  in  question,  shortly  after 
two  trains  had  passed  the  spot,  a  Are  was  discovered  upon  the  strip  of 
grass  land  forming  part  of  the  defendants'  property  ;  the  fire  spread  to 
the  hedge  and  burnt  through  it,  and  caught  the  stubble-field,  and,  a 
strong  wind  blowing  at  the  time,  the  flames  ran  across  the  field  for  200 
yards,  crossed  the  road,  and  set  fire  to  and  burnt  the  plaintiff's  cottage. 
There  was  no  evidence  that  the  defendants'  engines  were  improperly 
constructed  or  worked  ;  there  was  no  evidence  except  the  fact  that  the 
engines  had  recently  passed,  to  show  that  the  fire  originated  from  them. 
There  was  no  evidence  wliether  the  fire  originated  in  one  of  the  heaps 
of  trimmings  or  on  some  other  part  of  the  grass  by  the  side  of  the  line.; 
but  it  was  proved  that  several  of  the  heaps  were  burnt  by  the  fire. 
Two  of  the  company's  servants  were  proved  to  have  been  close  to  the 
spot  when  the  fire  broke  out,  and  to  have  given  the  alarm,  but  they 
were  not  called  by  either  side. 

At  the  close  of  the  plaintiff's  case  the  counsel  for  the  defendants 
submitted  that  there  was  no  case  to  go  to  the  jury.  At  the  suggestion 
of  the  judge,  and  by  consent,  a  verdict  was  taken  for  the  plaintiff  for 
301.,  subject  to  leave  reserved  to  the  defendants  to  move  to  set  it 

1  The  statement  of  facts  has  been  abridged.  The  arguments,  and  portions  of  the 
opinions,  are  omitted.  —  Ed. 
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aside,  and  instead  thereof  to  enter  a  verdict  for  them,  on  the  ground 
that  there  was  no  evidence  to  go  to  the  jury  of  any  liability  on  the  part 
of  the  defendants.  The  Court  to  be  at  liberty  to  draw  inferences  and 
to  amend  the  pleadings. 

The  defendants  applied  for  and  obtained  a  rule  pursuant  to  the  leave 
reserved,  which,  after  argument,  was  dischajged,  Law  Kep.  5  C.  P. 
98,  and  from  the  judgment  so  given  discharging  the  rule  the  present 
appeal  was  brought. 

Kingdon,  Q.C.  {Murch  with  him),  for  defendants. 

Cole,  Q.C.  (Bere,  Q.C.,  with  him),  for  plaintiff. 

Kelly,  C.  B.  [After  holding  that  there  was  some  evidence  of  negli- 
gence on  the  part  of  the  defendants,  and  negligence  which  caused  the 
damage  complained  of.]  Then  comes  the  question  raised  by  Brett,  J., 
to  which  at  first  I  was  inclined  to  give  some  weight.  He  puts  it  thus : 
"  I  quite  agree  that  the  defendants  ought  to  have  anticipated  that 
sparks  might  be  emitted  from  their  engines,  notwithstanding  that  they 
were  of  the  best  construction,  and  were  worked  without  negligence, 
and  that  they  might  reasonably  have  anticipated  that  the  rummage  and 
hedge  trimmings  allowed  to  accumulate  might  be  thereby  set  on  fire. 
But  I  am  of  opinion  that  no  reasonable  man  would  have  foreseen  that 
the  fire  would,  consume  the  hedge  and  pass  across  a  stubble-field,  and 
so  get  to  the  plaintiff's  cottage  at  the  distance  of  200  yards  from  the 
railway,  crossing  a  road  in  its  passage."  It  is  because  I  thought,  and 
still  think,  the  proposition  is  true  that  any  reasonable  man  might  well 
have  failed  to  anticipate  such  a  concurrence  of  circumstances  as  is 
here  described  that  I  felt  pressed  at  first  by  this  view  of  the  question ; 
but  on  consideration  I  do  not  feel  that  that  is  a  true  test  of  the  liability 
of  the  'defendants  in  this  case.  It  may  be  that  they  did  not  anticipate, 
,  and  were  not  bound  to  anticipate,  that  the  plaintiff's  cottage  would  be 
burnt  as  a  result  of  their  negligence ;  but  I  think  the  law  is,  that  if 
I  they  were  aware  that  these  heaps  were  lying  by  the  side  of  the  rails, 
and  that  it  was  a  hot  season,  and  that  therefore  by  being  left  there 
the  heaps  were  likely  to  catch  fire,  the  defendants  were  bound  to  pro- 
vide against  all  circumstances  which  might  result  from  this,  and  were 
responsible  for  aU  the  natural  consequences  of  it.     I  think,  then,  there  . 

I  was  negligence  in  the  defendants  in  not  removing  these  trimmings,  and 
that  they  thus  became  responsible  for  all  the  consequences  of  their  con- 
duct, and  that  the  mere  fact  of  the  distance  of  this  cottage  from  the 
point  where  the  fire  broke  out  does  not  affect  their  liability,  and  that 
the  judgment  of  the  Court  below  must  be  affirmed. 

Chauitell,  B.  I  am  of  the  same  opinion.  I  quite  agree  that  where 
there  is  no  direct  evidence  of  negligence,  the  question  what  a  reason- 
able man  might  foresee  is  of  importance  in  considering  the  question 
whether  there  is  evidence  for  the  jury  of  negligence  or  not,  and  this 
is  what  was  meant  by  Bramwell,  B.,  in  his  judgment  in  Blyth  v.  Bir- 
mingham Waterworks  Co.,  11  Ex.  781;  25  L.  J.  (Ex.)  212,  referred 
to  by  Mr.  Kingdon ;  but  when  it  has  been  once  determined  that  there 
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is  evidence  of  negligence,  the  person  guilty  of  it  is  equally  liable  for  / 
its  consequences,  whether  he  could  have  foreseen  them  or  not.  ' 

Blackburn,  J.  I  also  agree  that  what  the  defendants  might  reason- 
ably anticipate  is,  as  my  Brother  Channell  has  said,  only  material  with 
reference  to  the  question  whether  the  defendants  were  negligent  or  not, 
and  cannot  alter  their  liability  if  they  were  guilty  of  negligence.  I 
have  still  some  doubts  whether  there  was  any  evidence  that  they  were 
negligent,  but  as  all  the  other  judges  are  of  opinion  that  there  was  evi- 
dence that  they  were,  I  am  quite  content  that  the  judgment  of  the 
Court  below  should  be  affirmed.  I  do  not  dissent,  but  I  have  some 
doubt,  and  will  state  from  what  my  doubt  arises.  [After  discussing 
this  question,  the  learned  judge  continued.]  But  I  doubt  on  this  point, 
and,  therefore,  doubt  if  there  was  evidence  of  negligence  ;  if  the  negli- 
gence were  once  established,  it  would  be  no  answer  that  it  did  much 
more  damage  than  was  expected.  If  a  man  fires  a  gun  across  a  road 
where  he  may  reasonably  anticipate  that  persons  will  be  passing,  and 
hits  some  one,  he  is  guilty  of  negligence,  and  liable  for  the  injury  he 
has  caused  ;  but  if  he  fires  in  his  own  wood,  where  he  cannot  reason- 
ably anticipate  that  any  one  will  be,  he  is  not  liable  to  any  one  whom 
he  shoots,  which  shows  that  what  a  person  may  reasonably  anticipate 
is  important  in  considering  whether  he  has  been  negligent ;  but  if  a 
person  fires  across  a  road  when  it  is  dangerous  to  do  so  and  kills  a  man 
who  is  in  the  receipt  of  a  large  income,  he  will  be  liable  for  the  whole 
damage,  however  great,  that  may  have  resulted  to  his  family,  and  can- 
not set  up  that  he  could  not  have  reasonably  expected  to  have  injured 
any  one  but  a  laborer. 

[Opinions  were  also  delivered  by  Martin,  B.,  Pigott,  B.,  and 
Lush,  J.    Bkamwell,  B.,  concurred  in  the  decision.] 

Judgment  affirmed. 
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1891.     79  Wisconsin,  140.1 

Appeal  from  Circuit  Court. 

Action  to  recover  damages  for  the  burning  over  of  plaintiff's  cran- 
berry marsh,  on  Monday,  by  fire  alleged  to  have  originated  by  de- 
fendant's negligence  on  the  preceding  "Wednesday,  at  a  place  two  and 
one-half  miles  from  plaintiff's  land. 

John  T.  Fish,  for  appellant. 

Rogers  &  Hall,   for  respondents. 

1  Only  such  parts  of  the  case  are  given  as  relate  to  the  point  discussed  in  the 
extract  from  the  opinion.  The  statement  of  facts  is  abridged  from  that  in  the  opinion. 
The  arguments  are  omitted.  —  Ed. 
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Cole,  C.  J.     [After  stating  the  case,  and  discussing  other  questions.] 

Again,  there  must  be  no  intervening  cause  not  necessarily  following 
the  first  negligent  act. 

There  are  very  strong  grounds  for  saying,  upon  the  testimony  dis- 
closed in  the  record,  that  there  was  an  intervening  cause  in  this  case. 
The  witnesses  described  the  fire  in  the  Beaver  bottom,  on  Monday,  and 
say  that  it  was  not  supposed  it  could  cross  the  ridge  east  of  the  plain- 
tiff's marsh ;  but  while  they  were  fighting  the  fire  on  the  bottom,  which 
was  running  among  the  old  trees  and  grass,  there  came  a  heavy  north- 
west wind  through  or  among  the  trees,  and  carried  a  brand  of  fire 
across  the  ridge  into  a  little  marsh  adjoining  or  connected  with  the 
main  marsh,  which  spread  thence  .to  the  plaintiff's  cranberry  marsh. 
It  is  very  probable,  had  it  not  been  for  this  "whirlwind,"  as  the  wit- 
ness calls  it,  which  blew  the  burning  brand  over  the  ridge  on  the  small 
marsh  adjoining  the  plaintiff's  cranberry  ground,  the  fire  would  not 
have  reached  their  property,  even  if  it  be  assumed  that  the  fire  from 
the  right  of  way  extended  to  or  reached  in  its  course  the  river 
bottom. 

In  this  state  of  the  proof,  as  to  there  being  an  intervening  cause 
within  the  meaning  of  the  authorities,  and  as  to  the  uncertainty  about 
the  first  fire,  which  originated  on  the  right  of  way,  ever  having  in  its 
course  extended  to  the  plaintiff's  property  and  destroyed  it,  we  think 
it  was  error  in  the  trial  Court  to  have  denied  the  motion  for  a  new  trial. 
Under  the  circumstances  such  motion  should  have  been  granted. 

By  the  Court.  —  The  judgment  of  the  Circuit  Court  is  reversed,  and 
a  new  trial  ordered. 
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1878.     67  Missouri,  715.1 

Appeal  from  Pettis  Circuit  Court.     Hon.  Wm.  T.  Wood,  Judge. 

John  Montgomery,  Jr.,  for  appellant. 

Claycomb  &  Gray,  for  respondent. 

Napton,  J.  Notwithstanding  the  multitude  of  decisions,  here  and 
elsewhere,  in  regard  to  the  responsibility  of  railroad  companies  for 
fires  escaping  from  their  engines,  the  present  case  undoubtedly  pre- 
sents some  novel  features,  which  have  occasioned  some  hesitation  in 
applying  to  it  principles  which,  after  considerable  conflict,  seem  to  be 
now  pretty  well  settled.  The  facts  in  this  case  are  that  some  sparks 
from  a  locomotive  of  defendant  set  fire  to  the  prairie,  about  2  o'clock 
on  the  evening  of  the  23d  day  of  November,  1872,  near  the  track,  and 
the  grass  being  very  rank  and  dry,  and  the  wind  being  high,  the  fire 

1  Part  of  the  case  is  omitted;  also  the  citations  of  counsel. Ed. 
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extended  about  two  and  a  half  or  three  miles  before  night,  and  con- 
tinued to  burn  during  the  night,  though  slowly ;  but  in  the  morning 
the  wind  rose  again  and  blew  hard,  as  was  not  unusual  in  that  country, 
and  carried  the  fire  some  five  miles  further,  until  it  reached  plaintiff's 
farm,  about  9  or  10  o'clock  on  the  24th,  and  burned  over  a  fire-line  of 
about  sixteen  feet  of  ploughed  ground  and  destroyed  the  property  of 
the  plaintiff. 

[The  Court,  at  plaintiff's  request,  gave,  among  others,  the  following 
instruction :  —  ] 

6.  The  Court  instructs  the  jury  that,  although  they  must,  in  finding  a 
verdict  in  this  case,  be  governed  by  the  maxim  that  every  one  is  liable 
for  the  natural  and  proximate,  but  not  for  the  remote,  damages  occa- 
sioned by  his  acts,  yet  this  maxim  is  not  to  be  controlled  by  time  and 
distance  ;  and  if  the  jury  believe  from  the  evidence  that  there  was  but 
one  burning,  one  continuous  conflagration,  from  the  time  the  fire  was 
set  at  or  near  the  railroad  track  till,  by  its  natural  extension,  it  ex- 
tended to  and  burned  plaintiff's  property,  in  such  a  manner  as  to  con- 
stitute but  one  event,  one  continuous  burning,  and  that  the  damage 
complained  of  was,  under  the  surrounding  circumstances,  the  natural 
result  of  the  escape  of  the  fire  from  the  engine  of  the  defendant, 
through  defendant's  negligence,  then  they  will  find  for  the  plaintiff,  if 
they  shall  further  find  that  said  damage  was  not  caused  by  any  fault 
of  the  plaintiff. 

[The  defendant  requested,  among  others,  the  following  instruction, 
which  the  Court  declined  to  give  :  —  ] 

3.  If  the  jury  believe  from  the  evidence  that  the  burning  of  plaintiff's 
property  was  not  such  a  usual  and  natural  result  of  the  negligent  acts 
of  defendant  as  a  prudent  and  careful  person  would,  under  usual  and 
ordinary  circumstances,  reasonably  have  anticipated,  you  will  find  your 
verdict  for  the  defendant. 

It  will  be  perceived  that  two  points  are  presented  by  the  facts  and 
the  instructions  to  the  jury ;  First,  whether  the  question  of  negligence 
was  properly  submitted  to  the  jury ;  and,  secondly,  whether  the  in- 
structions in  regard  to  proximate  and  remote  causes  were  correct.  In 
regard  to  this  last  topic,  I  do  not  propose  to  go  into  a  discussion  of 
the  subject  generally,  since  elementary  treatises  and  judicial  opinions 
have,  we  think,  pretty  well  exhausted  it,  as  the  cases  referred  to  in  the 
briefs  on  either  side  will  show.  We  see  no  material  objection  to  the 
instructions  given  by  the  court  for  the  plaintiff.  The  sixth  instruction 
is  the  one  principally  objected  to,  but,  keeping  in  view  the  facts  on 
which  this  instruction  was  based,  we  think  it  was  not  calculated  to 
mislead.  Although  the  instruction  announces  the  rather  startling 
proposition  that  neither  time  nor  distance  controls  the  decision  of  tlie 
question  of  proximate  and  remote  damages,  it  is  at  the  same  time  de- 
clared in  the  instruction  that  the  damages  must  be  the  natural  result 
of  the  fire,  originated  by  the  negligence  of  the  defendant.    This  seems 
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to  be  in  accordance  with  the  doctrine  generally  sanctioned,  that  prox- 
imate damages  are  such  as  would  be  reasonably  anticipated  by  a  pru- 
i  dent  man.  The  evidence  showed  that  there  was  no  intervention  of  a 
'■'  new  agency  in  the  destruction  of  plaintiff's  property.  The  fluctuations 
i  of  the  wind  at  the  season  of  the  year  when  this  fire  occurred  is  noth- 
ing remarkable  or  extraordinary,  as  the  testimony  in  this  case  shows. 
The  cessation  of  the  wind  at  nightfall  on  the  prairie  is  a  matter 
of  course,  and  the  increase  of  the  wind  the  next  morning  is  a  circum- 
stance which  might  weU  be  anticipated.  We  do  not  regard  this  as  an 
intervention  of  a  new  agent,  relieving  the  wrong-doer  of  responsibility. 
Had  the  wind  been  on  the  next  day  extraordinary,  not  to  have  been 
anticipated,  it  might  have  been  considered  a  casus,  but  the  evidence 
in  this  case  shows  that  the  violent  wind  on  the  day  succeeding  the 
starting  of  the  fire  was  not  an  infrequent  occurrence  at  that  season  of 
the  year.  It  is  agreed  by  the  witnesses  on  both  sides  that  such  winds, 
though  somewhat  unusual,  frequently  blow  in  that  section  of  the  coun- 
try. The  instructions  asked  by  defendant  on  this  point  seem  princi- 
pally directed  to  a  state  of  facts  of  which  there  was  no  proof.  Abs- 
tractly considered,  they  were  undoubtedly  law,  and  some  of  them 
might  well  have  been  given. 

Judgment  affirmed. 
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1875.     118  Massachusetts,  251.1 

ToET  against  the  owners  of  a  steam-tug  for  personal  Injuries  sus- 
tained by  the  plaintiff,  through  the  alleged  negligence  of  those  in 
charge  of  the  tug  in.  causing  her  to  strike  violently  against  the  fender 
of  Warren  Bridge,  on  which  the  plaintiff  was  at  work.  The  fender, 
which  was  built  to  protect  the  bridge,  consisted  of  piles  driven  per- 
pendicularly into  the  bed  of  the  stream,  about  twelve  feet  apart,  with 
other  piles  driven  at  an  angle  to  each  of  these,  one  of  which  was  fastened 
to  the  top  of  each  perpendicular  pile,  with  a  cap  on  top  extending  along 
the  whole  row  of  pUes.  Plaintiff  was  at  work  standing  on  a  plank 
nailed  to  the  piles,  and,  in  order  to  fit  an  inclined  pile  to  the  perpen- 
dicular one  and  the  cap,  he  had  put  in  a  brace  about  a  foot  long  to 
keep  the  inclined  pile  and  the  upright  one  apart  while  he  was  at  work. 
While  the  plaintiff  was  so  at  work,  he  saw  the  tug  coming  towards 
the  fender,  and,  before  he  could  get  on  the  cap,  the  tug  struck  the 
fender  about  three  piles  from  him,  the  jar  caused  the  brace  between 
the  piles  to  fall  out,  the  pUes  came  together,  the  plaintiff  was  caught 
between  them  and  severely  injured. 

I  The  statement  of  facts  has  been  much  abridged,  and  the  greater  part  of  the  case 
omitted.  —  Ed. 
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Bacon,  J.,  after  giving  full  instructions  as  to  what  would  constitute 
negligence,  farther  instructed  the  jury  as  follows :  — 

"  The  accident  must  be  caused  by  the  negligent  act  of  the  defend- 
ants ;  but  it  is  not  necessary  that  the  consequences  of  the  negligent 
act  of  the  defendants  should  be  foreseen  by  the  defendants.  It  is  not 
necessary  that  either  the  plaintiff  or  the  defendants  should  be  able  to 
foresee  the  consequences  of  the  negligence  of  the  defendants  in  order 
to  make  the  defendants  liable.  It  may  be  a  negligent  act  of  mine  in 
leaving  something  in  the  highway.  It  may  cause  a  man  to  fall  and 
break  his  leg  or  arm,  and  I  may  not  be  able  to  foresee  one  or  the 
other.  Still,  it  is  negligence  for  me  to  put  this  obstruction  in  the 
highway,  and  that  may  be  the  natural  and  necessary  cause.  In  this 
case,  it  is  for  the  jury  to  say  whether  this  injury,  which  the  plaintiff 
suffered,  was  a  natural  and  necessary  consequence  of  the  negligence 
of  the  defendants,  if  they  were  negligent." 

0.  W,  Holmes,  Jr.,  and  W.  A.  Munroe,  for  defendants. 

E.  H.  Derby  and  W.  G.  Williamson,  for  plaintiff. 

Colt,  J.  [omitting  part  of  opinion].  It  cannot  be  said,  as  matter  of 
law,  that  the  jury  might  not  properly  find  it  obviously  probable  that 
injury  in  some  form  would  be  caused  to  those  who  were  at  work  on 
the  fender  by  the  act  of  the  defendants  in  running  against  it.  This 
constitutes  negligence,  and  it  is  not  necessary  that  injury  in  the  pre- 
cise form  in  which  it  in  fact  resulted  should  ha;ve  been  foreseen.  It  is 
enough  that  it  now  appears  to  have  been  a  natural  and  probable  con- 
sequence. Lane  v.  Atlantic  Works,  111  Mass.  136,  and  cases  cited. 
[Omitting  opinion  on  other  points.]  Exceptions  overruled. 


SCHEFFER  v.   WASHINGTON,  &c.  RAILROAD  CO. 

1881.     105  United  States,  249. 

Error  to  the  Circuit  Court  of  the  United  Sta,tes  for  the  Eastern 
District  of  Virginia. 

The  facts  are  stated  in  the  opinion  of  the  Court; 

Mr.  George  A.  King,  with  whom  were  Mr.  Charles  King  and  Mr. 
John  B.  Sanborn,  for  the  plaintiffs  in  error. 

Mr.  Linden  Kent,  contra. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  Court. 

The  plaintiffs,  executors  of  Charles  Scheffer,  deceased,  brought  this 
action  to  recover  of  the  "Washington  City,  Virginia  Midland  and  Great 
Southern  Railroad  Company  damages  for  his  death,  which  they  allege 
resulted  from  the  negligence  of  the  company  while  carrying  him  on  its 
road.    The  defendant's  demurrer  to  their  declaration  was  sustained, 

4 


50  SCHEFFER  V.  WASHINGTON,   ETC.   RAILROAD   CO. 

and  to  reverse  the  judgment  rendered  thereon  they  sued  out  this  writ 
of  error. 

The  statute  of  Virginia  under  which  the  action  was  brought  is,  as 
to  the  question  raised  on  the  demurrer,  identical  with  those  of  all  the 
other  States,  giving  the  right  of  recovery  when  the  death  is  caused  by 
such  default  or  neglect  as  would  have  entitled  the  party  injured  to 
recover  damages  if  death  had  not  ensued. 

The  declaration,  after  alleging  the  carelessness  of  the  officers  of  the 
company,  by  which  a  collision  occurred  between  the  train  on  which 
Scheffer  was  and  another  train,  on  the  seventh  day  of  December,  1874, 
proceeds  as  follows  :  — 

"  Whereby  said  sleeping-car  was  rent,  broken,  torn,  and  shattered, 
and  by  means  whereof  the  said  Charles  Scheffer  was  cut,  bruised, , 
maimed,  and  disfigured,  wounded,  lamed,  and  injured  about  his  head, 
face,  neck,  back,  and  spine,  and  by  reason  whereof  the  said  Charles 
Scheffer  became  and  was  sick,  sore,  lame,  and  disordered  in  mind  and 
body,  and  in  his  brain  and  spine,  and  by  means  whereof  phantasms, 
illusions,  and  forebodings  of  unendurable  evils  to  come  upon  him,  the 
said  Charles  Scheffer,  were  produced  and  caused  upon  the  brain  and 
mind  of  him,  the  said  Charles  Scheffer,  which  disease,  so  produced  as 
.aforesaid,  baffled  all  medical  skill,  and  continued  constantly  to  dis- 
turb, harass,  annoy,  and  prostrate  the  nervous  system  of  him,  the, 
said  Charles  Scheffer,  to  wit,  from  the  seventh  day  of  December, 
A.  D.  1874,  to  the  eighth  day  of  August,  1875,  when  said  phantasms, 
jillusions,  and  forebodings,  produced  as  aforesaid,  overcame  and  pros- 
trated all  his  reasoning  powers,  and  induced  hinj,  the  said  Charles 
/Scheffer,  to  take  his  life  in  an  effort  to  avoid  said  phantasms,  illusions, 
.and  forebodings,  which  he  then  and  there  did,  whereby  and  by  means 
of  the  careless,  unskilful,  and  negligent  acts  of  the  said  defendant 
aforesaid,  the  said  Charles  Scheffer,  to  wit,  on  the  eighth  day  of 
August,  1875,  lost  his  life  and  died,  leaving  him  surviving  a  wife  and 
children." 

The  Circuit  Court  sustained  the  demurrer  on  the  ground  that  the 
death  of  Scheffer  was  not  due  to  the  negligence  of  the  company  in  the 
judicial  sense  which  made  it  liable  under  the  statute.  That  the  rela- 
tion of  such  negligence  was  too  remote  as  a  cause  of  the  death  to 
justify  recovery,  the  proximate  cause  being  the  suicide  of  the  decedent, 
—  his  death  by  his  own  immediate  act. 

In  this  opinion  we  concur. 

Two  cases  are  cited  by  counsel,  decided  in  this  Court,  on  the  sub- 
ject of  the  remote  and  proximate  causes  of  acts  where  the  liability  of 
the  party  sued  depends  on  whether  the  act  is  held  to  be  the  one  or  the 
other ;  and,  though  relied  on  by  plaintiffs,  we  think  they  both  sustain 
the  judgment  of  the  Circuit  Court. 

The  first  of  these  is  Insurance  Company  v.  Tweed,  7  Wall.  44. 

In  that  case  a  policy  of  fire  insurance  contained  the  usual  clause  of 
exception  from  liability  for  any  loss  which  might  occur  "  by  means  of. 
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any  invasion,  insurrection,  riot,  or  civil  commotion,  or  any  military  or 
usurped  power,  explosion,  earthquake,  or  hurricane." 

An  explosion  took  place  in  the  Marshall  warehouse,  which  threw 
clown  the  walls  of  the  Alabama  warehouse,  —  the  one  insured,  situated 
across  the  street  from  Marshall  warehohse,  —  and  by  this  means,  and 
by  the  sparks  from  the  Eagle  Mill,  also  flred  by  the  explosion,  facili- 
tated by  the  direction  of  the  wind,  the  Alabama  warehouse  was  burned. 
This  Court  held  that  the  explosion  was  the  proximate  cause  of  the 
loss  of  the  Alabama  warehouse,  because  the  fire  extended  at  once  from 
the  Marshall  warehouse,  where  the  explosion  occurred.  The  Court 
said  that  no  new  or  intervening  cause  occurred  between  the  explosion 
and  the  burning  of  the  Alabama  warehouse.  That  if  a  new  force  or 
power  had  intervened,  sufficient  of  itself  to  stand  as  the  cause  of  the 
misfortune,  the  other  must  be  considered  as  too  remote. 

This  case  went  to  the  verge  of  the  sound  doctrine  in  holding  the  ex- 
plosion to  be  the  proximate  cause  of  the  loss  of  the  Alabama  ware- 
house ;  but  it  rested  on  the  ground  that  no  other  proximate  cause  was 
found. 

In  Milwaukee  &  St.  Paul  Railway  Co.  v.  Kellogg,  94  U.  S.  469, 
the  sparks  from  a  steam  ferryboat  had,  through  the  negligence  of  its 
owner,  the  defendant,  set  fire  to  an  elevator.  The  sparks  from  the 
elevator  had  set  fire  to  the  plaintiff's  saw-mill  and  lumber-yard,  which 
were  from  three  to  four  hundred  feet  from  the  elevator.  The  Court 
was  requested  to  charge  the  jury  that'  the  injury  sustained  by  the 
plaintiff  was  too  remote  from  the  negligence  to  afford  a  ground  for  a 
recovery. 

Instead  of  this,  the  Court  submitted  to  the  jury  to  find  "  whether 
the  burning  of  the  mill  and  lumber  was  the  result  naturally  and  reason- 
ably to  be  expected  from  the  burning  of  the  elevator ;  whether  it  was  a 
result  which  under  the  circumstances  would  not  naturally  follow  from  the 
burning  of  the  elevator,  and  whether  it  was  the  result  of  the  continued 
effect  of  the  sparks  from  the  steamboat,  without  the  aid  of  other 
causes  not  reasonably  to  be  expected." 

This  Court  affirmed  the  ruling,  and  in  commenting  on  the  difficulty 
of  ascertaining,  in  each  case,  the  line  between  the  proximate  and  the 
remote  causes  of  a  wrong  for  which  a  remedy  is  sought,  said  :  "  It  is 
admitted  that  the  rule  is  difficult.  But  it  is  generally  held  that,  in 
order  to  warrant  a  finding  that  negligence  or  an  act  not  amounting  to 
wanton  wrong  is  the  proximate  cause  of  an  injury,  it  must  appear  that 
the  injury  was  the  natural  and  probable  consequence  of  the  negligence 
or  wrongful  act,  and  that  it  ought  to  have  been  foreseen  in  the  light 
of  the  attending  circumstances."  To  the  same  effect  is  the  language 
of  the  Court  in  McDonald  v.  Snelling,  14  Allen  (Mass.),  290. 

Bringing  the  case  before  us  to  the  test  of  these  principles,  it  pre- 
sents no  difficulty.  The  proximate  cause  of  the  death  of  Scheffer  was 
his  own  act  of  self-destruction.  It  was  within  the  rule  in  both  these 
cases  a  new  cause,  and  a  sufficient  cause  of  death. 
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The  argument  is  not  sound  which  seeks  to  trace  this  immediate 
cause  of  the  death  through  the  previous  stages  of  mental  aberration, 
physical  suffering,  and  eight  months'  disease  and  medical  treatment,  to 
the  original  accident  on  the  railroad.  Such  a  course  of  possible  or 
even  logical  ai-gument  would  lead  back  to  that  "  great  fli-st  cause  least 
understood,"  in  which  the  train  of  all  causation  ends. 

The  suicide  of  Scheffer  was  not  a  result  naturally  and  reasonably  to 
be  expected  from  the  injury  received  on  the  train.  It  was  not  the 
natural  and  probable  consequence,  and  could  not  have  been  foreseen 
in  the  light  of  the  circumstances  attending  the  negligence  of  the  officers 
in  charge  of  the  train. 

His  insanity,  as  a  cause  of  his,  final  destruction,  was  as  little  the 
natural  or  probable  result  of  the  negligence  of  the  railway  officials  as 
his  suicide,  and  each  of  these  are  casual  or  unexpected  causes,  inter- 
vening between  the  act  which  injured  him  and  his  death. 

Judgment  affirmed. 
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SUPKEME   COUKT  OF   MINNESOTA,   JaNUAKT    14,    1892. 

50  Northwestern  Beporter,  927. 

Appeal  from  District  Court,  Ramsey  County. 

Action  to  recover  for  injuries  received  through  defendant's  negli- 
gence by  the  upsetting  of  a  car  on  defendant's  cable  line  of  street 
railway.     Verdict  and  judgment  for  plaintiff.     Defendant  appeals. 

Henry  J.  Horn,  for  appellant. 

Munn,  Boyeson,  and  Thygeson,  for  respondent. 

Dickinson,  J.'  .  .  .  2.  The  case  presents  the  question  as  to  whether 
the  plaintiff's  grave  infirmities,  which  became  manifest  some  time  after 
the  accident,  were  a  result  of  the  accident.  The  plaintiff  was  stand- 
ing in  the  rear  car  or  coach,  supporting  himself  by  holding  on  straps 
suspending  from  the  upper  part  of  the  car  for  that  purpose.  "When 
the  car  was  thrown  on  its  side,  as  it  reached  the  curve  in  its  rapid 
descent,  he  was  thrown  down,  the  impulse  being  such  as  to  break  his 
hold  on  the  supporting  straps.  He  immediately  became  unconscious, 
but  regained  consciousness  in  a  few  moments,  and  did  not  then  seem 
to  have  been  very  seriously  injured.  On  the  right  side  of  his  head, 
above  the  ear,  were  a  few  cuts,  apparently  not  very  harmful,  and  a 
small  contusion,  the  marks  of  which  disappeared  within  a  few  days. 
He  went  about  his  business  the  same  day,  and  continued  to  do  so 
thereafter  for  a  considerable  period  of  time.  But  while,  according 
to  the  proof,  he  had  always  before  the  accident  been  in  good  health, 

1  Only  so  much  of  the  opinion  is  given  as  relates  to  one  point.  —  Ed. 
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and  had  never  suffered  the  ills  or  exhibited  the  symptoms  which  fol- 
lowed it,  the  evidence  goes  to  show  that  from  that  time  oh  a  marked 
change  became  manifest  in  his  physical  and  mental  condition.  He 
became  nervous  and  irritable ;  was  troubled  with  inability  to  sleep ; 
suffered  a  dull,  heavy  pain  in  the  back  of  the  head,  extending  some- 
times further  down  the  back.  There  was  a  feeling  of  pressure  within 
the  head,  as  though  it  would  burst.  When  sleeping,  the  scene  of  the 
accident  was  repeatedly  pictured  to  his  mind  in  dreams.  His  mental 
functions  were  affected,  his  mind  being  "  muddled,"  as  he  expresses 
it.  These  conditions  did  not  pass  away,  but  became  more  aggravated, 
and  on  the  5th  of  September,  some  seven  months  after  the  accidentj 
without  other  apparent  cause  than  the  circumstances  here  referred  to, 
paralysis  supervened,'  involving  the  whole  left  side.  The  paralytic 
condition  still  continues,  and,  according  to  the  opinions  of  competent 
expert  witnesses,  will  always  exist.  The  plaintiff  was  50  years  of 
age.  While  upon  this  appeal  the  facts  must,  without  doubt,  be  taken 
to  be  as  above  indicated,  the  question  was  closely  contested  as  to 
whether  the  paralysis,  caused  immediately  by  the  rupture  of  a  blood- 
vessel in  the  brain,  is  a  result  of  the  accident  and  the  shock  and 
injury  then  received.  A  careful  examination  of  the  voluminous 
evidence- bearing  upon  this  point  shows  that  the  verdict  in  favor  of  the 
plaintiff  is  certainly  justified.  The  proof  was  chiefly  the  testimony  of 
numerous  competent  medical  experts.  The  examination  of  these  wit- 
nesses on  both  sides  was  conducted  with  marked  intelligence,  skill, 
and  thoroughness ;  and  while  these  witnesses,  whose  competency  to 
testify  on  the  subject  is  beyond  question,  do  not  agree  in  their  opin- 
ions, it  seems  apparent  that  the  jury  were  as  well  informed  as  they 
could  be,  from  the  nature  of  the  case,  to  form  a  correct  conclusion. 
It  is  needless  to  here  enter  into  any  extended  statement  of  the  pathol- 
ogy of  the  case,  as  given  by  these  witnesses,  or  to  contrast  the  views 
and  reasons  given  for  their  opinions.  There  is  little  or  no  controversy 
over  the  fact  that  the  rupture  of  the  blood-vessel  causing  the  paralysis 
is  to  be  ascribed  to  a  degeneration  or  impaired  condition  of  the  blood- 
vessel, the  process  of  which  degeneration  might  have  extended  over  a 
considerable  period  of  time  before  the  occurrence  of  the  rupture.  But 
whether  such  degeneration  or  impairment  of  health  of  the  blood-ves- 
sels was  or  could  have  been  caused  by  the  accident  and  injury  then 
received  the  experts  disagree.  Upon  this  point  we  will  only  say  that 
the  opinion  of  several  competent  witnesses  is  that  it  was  so  caused, 
and  it  may  be  added  that  one  of  the  explanations  given  for  such  an 
opinion  is  that  the  physical  concussion  (which  produced  temporary  un- 
consciousness) and  the  mental  shock  affected  and  impaired  the  nutri- 
tion of  the  nerve  cells  of  the  brain  which  preside  over  and  control  the 
circulation  of  blood  in  that  organ,  so  that  the  blood-vessels  became 
distended  from  an  excessive  flow  of  blood,  and  gradually  degene- 
rated, and  became  weakened,  until  they  were  incapable  of  resisting 
the  pressure.     In   support  of  the  opinions   of  experts  in  favor  of 
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the  plaintiff's  side  of  this  issue  are  to  be  considered  also  the  facts, 
which  the  evidence  tended  to  show,  of  the  health  of  the  plaintiff  up 
to  the  time  of  the  accident ;  that  the  ills  which  he  suffered  from  that 
tune  on  indicated  an  excess  or  unnatural  pressure  of  blood  in  the 
brain ;  and  that  an  examination  of  the  plaintiflE  disclosed  no  disease 
or  functional  derangement  of  other  organs  to  which  the  paralysis  might 
be  attributed. 

5.  The  instruction  referred  to  in  the  ninth  assignment  of  error  was 
not,  as  applied  to  the  case  before  the  jury,  erroneous.  The  injury  re- 
ceived at  the  time  of  the  accident  was  the  proximate  cause  of  the  pa- 
ralysis, if  it  caused  the  disease  in  tjie  course  of  which  and  as  a  result 
of  which  the  paralysis  followed.  Order  affirmed. 
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1884.     96  iVea>  York,  280,  281. 

It  is  sometimes  said  that  a  party  charged  with  a  tort,  or  with 
breach  of  contract,  is  liable  for  such  damages  as  may  reasonably  be 
supposed  to  have  been  in  the  contemplation  of  both  parties  at  the 
time,  or  with  such  damage  as  may  reasonably  be  expected  to  result, 
under  ordinary  circumstances,  from  the  misconduct,  or  with  such 
damages  as  ought  to  have  been  foreseen  or  expected  in  the  light  of 
the  attending  circumstances,  or  in  the  ordinary  course  of  things.  These 
various  modes  of  stating  the  rule  are  all  apt  to  be  misleading,  and  in 
most  cases  are  absolutely  worthless  as  guides  to  the  jury.  Leonard 
V.  N.  Y.  &c.,  Tel.  Co.,  41  N.  Y.  544.  Parties  when  they  make  con- 
tracts usually  contemplate  their  performance  and  not  their  breach, 
and  the  consequences  of  a  breach  are  not  usually  in  their  minds,  and 
it  is  useless  to  adopt  a  fiction  in  any  case  that  they  were.  When  a 
party  commits  a  tort  resulting  in  a  personal  injury,  he  cannot  foresee 
or  contemplate  the  consequences  of  his  tortious  act.  He  may  knock  a 
man  down,  and  his  stroke  may,  months  after,  end  in  paralysis  or  in 
death, —  results  which  no  one  anticipated  or  could  have  foreseen.  A 
city  may  leave  a  street  out  of  repair,  and  no  one  can  anticipate  the 
possible  accidents  which  may  happen,  or  the  injuries  which  may  be 
caused.  Here,  nothing  short  of  Omniscience  could  have  foreseen  for 
a  minute  what  the  result  and  effect  of  driving  into  this  ditch  would  be. 
Even  for  weeks  and  months  after  the  accident  the  most  expert  physi- 
cians could  not  tell  the  extent  of  the  injuries. 

The  true  rule,  broadly  stated,  is  that  a  wrong-doer  is  liable  for  the 
damages  which  he  causes  by  his  misconduct.  But  this  rule  must  be 
practicable  and  reasonable,  and  hence  it  has  its  limitations.   A  rule  to  be 
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of  practicable  value  in  the  administration  of  the  law,  must  be  reason- 
ably certain.  It  is  impossible  to  trace  any  wrong  to  all  its  consequences. 
They  may  be  connected  together  and  involved  in  an  infinite  concate- 
nation of  circumstances.  As  said  by  Lord  Bacon,  in  one  of  his 
maxims  (Bac.  Max.  Reg.  1)  :  "  It  were  infinite  for  the  law  to  judge 
the  cause  of  causes,  and  their  impulsion  one  of  another ;  therefore  it 
contenteth  itself  with  the  immediate  cause,  and  judgeth  of  acts  by 
that,  without  looking  to  any  further  degree."  The  best  statement 
of  the  rule  is  that  a  wrong-doer  is  responsible  for  the  natural  and 
proximate  consequences  of  his  misconduct ;  and  what  are  such  con- 
sequences must  generally  be  left  for  the  determination  of  the  jury. 
Milwaukee  &  St.  P.  B.  Go.  v.  Kellogg,  94  U.  S.  469.  We  are, 
therefore,  of  opinion  that  the  judge  did  not  err  in  refusing  to  charge 
the  jury  that  the  defendant  was  liable  "  only  for  such  damages  as 
might  reasonably  be  supposed  to  have  been  in  the  contemplation  of 
the  plaintiff  and  defendant  as  the  probable  result  of  the  accident." 


ETEN,  Plaintiff  and  Respondent,  w.  LUYSTER,  et  al.,  Defend- 
ants AND  Appellants. 

1875.    60  New  York,  252.1 

Appeal  from  judgment  of  the  General  Term  of  the  Superior  Court 
of  the  city  of  New  York,  affirming  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  verdict.     Reported  below,  5  Jones  &  Spencer,  486. 

Action  under  Section  49  of  the  statute  relative  to  summary  pro- 
ceedings to  recover  the  possession  of  land.  This  section  provides 
that,  if  the  proceedings  shall  be  reversed  or  quashed  by  the  Supreme 
Court,  the  tenant  or  lessee  may  recover  against  the  person  making 
application  for  such  removal,  any  damages  he  may  have  sustained  by 
reason  of  such  proceedings,  with-  costs,  in  an  action  on  the  case. 

In  1868,  the  defendants,  owners  of  certain  premises,  commenced 
summary  proceedings  to  recover  possession,  on  the  ground  of  an 
alleged  holding  over  after  the  termination  of  a  lease.  The  present 
plaintiff,  who  was  occupying  as  an  under-tenant,  was  made  a  party 
to  this  proceeding.  The  justice,  before  whom  the  application  was 
brought,  decided  in  favor  of  the  applicants  (the  present  defendants), 
and  issued  a  warrant  against  all  the  parties  in  possession,  including  the 
plaintiff.  By  virtue  thereof,  defendants  were  put  into  possession,  and, 
in  the  absence  of  plaintiff,  they  removed  from  the  premises  his  personal 

1  The  statement  of  facts  has  heen  rewritten.  Only  such  parts  of  the  original  state- 
ment and  of  the  opinion  are  given  as  relate  to  one  point.  The  arguments  are 
omitted.  —  Ed. 
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property,  and  tore  down  and  destroyed  a  building  built  by  him  upon 
the  premises,  one  part  of  which  had  been  used  by  him  as  a  stable. 
The  above  proceedmgs  for  possession,  originally  brought  before  a 
justice,  were  subsequently  taken  by  certiorari  to  the  Supreme  Court, 
where  the  judgment  was  reversed.  The  plaintiff  then  commenced  the 
present  action  uuder  the  aforesaid  provision  of  the  statute. 

Upon  the  trial,  the  plaintiff  offered  evidence  tending  to  show  that 
he  kept  in  a  tin  box,  inside  a  feed-box,  in  the  stable,  a  sum  of  money 
amounting  to  about  two  thousand  dollars ;  and  that  this  money  was 
lost  in  the  removal  of  the  building  by  the  defendants.  This  evidence 
was  received  subject  to  objection. 

The  Court  charged  in  substance,,  among  other  things :  That,  if  the 
jury  found  that  defendants  acted  in  the  matter  under  color  of  the  sum- 
mary proceedings,  then  they  were  liable  in  damages  to  the  plaintiff, 
and  the  jury  must  consider  to  what  extent  the  plaintiff  has  suffered 
from  their  act. 

The  defendants  requested  the  Court  to  charge,  that  as  a  matter  of 
law,  the  putting  of  a  large  sum  of  money  in  a  feed-box,  and  leaving 
it  there  in  that  stable,  was  not  such  due  care  as  the  law  requires  a 
man  to  take  of  money  to  enable  him  to  saddle  the  loss  upon  any  party 
who  has  not  taken  the  same.  This  was  refused,  and  the  defendants 
excepted. 

The  Court  did  charge  on  this  subject :  "  It  is  foi"  you  [the  jury]  to 
consider  all  the  circumstances  of  this  case  ;  and,  in  view  of  the  testi- 
mony as  to  this  man's  position  and  habits,  and  his  manner  of  conduct- 
ing business,  and,  in  the  light  of  all  the  evidence  before  you,  to  pass 
upon  the  probability  or  improbability  of  an  intelligent  man  in  his  con- 
dition keeping  his  money  in  this  way.  It  is  not  for  me  to  say  that  a 
man  should  have  done  so  and  so  with  his  money.  It  is  for  you  to 
judge  whether  he  took  such  a  course  as  a  man  in  his  class  of  life,  in 
that  kind  of  business,  and  with  his  opportunities  for  knowledge,  would 
reasonably  take  under  such  circumstances.  Yon  are  to  be  guided  by 
the  facts  and  circumstances  in  determining  this  question."  And  to 
this  the  defendants  excepted. 

Wm.  Henry  Amoux,  for  appellants. 

James  Clarlc,  for  respondents. 

Allen,  J.  ,  .  .As  landlords,  the  defendants  had  no  right  of  en- 
try, and  their  forcible  dispossession  of  the  plaintiff  was  a  trespass 
for  which  the  plaintiff  had  an  action ;  and  the  proceedings  for  his  re- 
moval by  summai-y  process,  under  the  landlord  and  tenant  act,  having 
been  reversed,  the  warrant  furnished  no  prbtection  to  them,  and  con- 
stituted no  defence  to  the  action.  2  R.  S.,  516,  §  49 ;  Haydm  v. 
Florence  Sewing  Machine  Co.,  54  N.  T.  221.  The  statute  expressly 
gives  an  action  to  the  tenant  in  such  case. 

The  plaintiff  was  only  entitled  to  recover  such  damages  as  were  the 
direct  consequences  of  the  acts  of  the  defendants,  and  those  acting 
under  their  direction  and  by  their  authority.    This  would  exclude  from 
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the  consideration  of  the  jury  all  damages  resulting  from  the  acts  of , 
or  want  of  proper  care  of  the  property  by  the  plaintiff.  The  act  com- 
plained of  was  the  wrongful  removal  and  destruction  of  the  plaintiff's 
property  in  his  absence,  and  there  was  no  evidence  that  any  part  of 
the  loss  was  caused  by  his  act,  or  could  have  been  prevented  by  him. 
The  question  of  contributory  negligence  is  not  in  the  case.  The 
plaintiff  owed  no  duty  to  the  defendants,  and  was  not  called  upon  to 
gather  up  the  fragments  of  his  scattered  and  broken  chattels,  but  was^ 
at  liberty  to  leave  them  where  the  defendants  left  them,  and  look  to 
the  latter  for  their  value.  They  were  out  of  his  possession  by  the  tor- 
tious act  of  the  defendants,  by  whom,  and  whose  acts,  they  were  lost 
or  destroyed.  The  plaintiff  complains  of  the  pulling  down  and  destruc- 
tion of  his  building,  and  the  taking  and  conversion  of  his  personal 
property,  as  well  as  the  damages  sustained  by  a  loss  of  his  business. 
The  latter  claim  was  excluded  from  the  consideration  of  the  jury  by 
the  Court,  but  evidence  of  the  other  items  of  loss  and  damage  were 
clearly  within  the  allegations  of  the  complaint,  and  admissible.  For 
all  loss  occasioned  by  the  trespass,  whether  in  the  destruction  of  the 
chattels  or  the  loss  of  money  that  was  kept  upon  the  premises,  the 
plaintiff  was  entitled  to  recover.  That  the  money  was  kept  in  an  un- 
usual place  did  not  take  it  out  of  the  protection  of  the  law,  or  affect 
the  liability  of  the  defendants  for  their  tort.  They  acted  at  their  peril, 
and  must  respond  for  the  consequences.  The  loss  of  the  money,  al- 
though the  defendants  may  not  have  suspected  its  presence,  was  the 
direct  and  necessary  consequence  of  the  acts  of  the  defendants. 
[Other  objections  overruled.]  TJie  judgment  must  be  affirmed. 

All  concur ;  Rapallo,  J.,  expresses  no  opinion  as  to  the  right  of 
the  plaintiff  to  recover  for  the  money  lost,  but  concurs  in  opinion  in 
all  other  respects.  Judgmsnt  affirmed. 


THE  QUEEN  v.   SAUNDERS  and  ARCHER. 

Warwick  Assizes,  15  Elizabeth.    2  Plowden,  473.1 

It  appears  by  the  record  that  John  Saunders,  late  of  Greneborough, 
in  the  County  of  Warwick,  husbandman,  and  Alexander  Archer,  late 
of  Framton,  in  the  said  county,  yeoman,  were  arraigned  before  the 
justices  upon  an  indictment,  for  that  the  aforesaid  John  Saunders,  the 
20th  day  of  September,  in  the  14th  year  of  the  reign  of  the  present 
Queen,  with  force  and  arms,  &c.,  at  Greneborough,  in  the  county 
aforesaid,  being  seduced  by  the  instigation  of  the  devil,  feloniously 
gave  and  ministered  to  one  Eleanor  Saunders,  his  daughter,  two  pieces 
of  a  roasted  apple  mixed  with  poison,  called  arsenick  and  roseacre, 
1  The  formal  statement  of  the  record  is  omitted.  —  Ed. 
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with  an  intent  that  she  might  die  by  the  operation  of  the  same  poison  ,* 
which  said  Eleanor,  after  the  receipt  of  the  same  pieces  of  apple  so 
mixed  with  poison  aforesaid  into  her  body,  languished  of  the  poison 
and  the  operation  thereof  from  the  aforesaid  20th  day  of  September, 
in  the  said  14th  year,  unto  the  22d  day  of  September  then  next  fol- 
lowing, on  which  said  22d  day  of  September  she  died  of  the  poison 
aforesaid :  And  that  the  aforesaid  Alexander  Archer,  before  the  murder 
aforesaid  by  the  said  John  Saunders  in  form  aforesaid  perpetrated, 
viz.  the  16th  day  of  September,  in  the  said  14th  year,  at  Greneborough 
aforesaid,  feloniously  procured  and  advised  the  said  John  Saunders  to 
do  and  perpetrate  the  murder  aforesaid,  against  the  peace,  &c.  And 
upon  their  arraignment  they  pleaded  not  guilty,  and  a  jury  was  em- 
panelled to  try  them.  And  upon  their  examinations  and  the  evidence 
given  (as  I  was  credibly  informed,  for  I  was  not  present,  and  there- 
fore what  I  here  report  is  upon  the  relation  of  the  said  justices  of 
assize  and  of  the  clerk  of  assize)  the  truth  of  the  matter  appeared  to  the 
justices  to  be  thus.  The  said  John  Saunders  had  a  wife  whom  he  in- 
tended to  kill,  in  order  that  he  might  marry  another  woman  with  whom 
he  was  in  love,  and  he  opened  his  design  to  the  said  Alexander  Archer, 
and  desired  his  assistance  and  advice  in  the  execution  of  it,  who  ad- 
vised him  to  put  an  end  to  her  life  by  poison.  With  this  intent  the 
said  Archer  bought  the  poison,  viz.  arsenick  and  roseacre,  and  deliv- 
ered it  to  the  said  John  Saunders  to  give  it  to  his  wife,  who  accord- 
ingly gave  it  to  her,  being  sick,  in  a  roasted  apple,  and  she  ate  a  small 
part  of  it,  and  gave  the  rest  to  the  said  Eleanor  Saunders,  an  infant, 
about  three  years  of  age,  who  was  the  daughter  of  her  and  the  said 
John  Saunders,  her  husband.  And  the  said  John  Saunders  seeing  it, 
blamed  his  wife  for  it,  and  said  that  apples  were  not  good  for  such  in- 
fants ;  to  which  his  wife  replied  that  they  were  better  for  such  infants 
than  for  herself:  and  the  daughter  eat  the  poisoned  apple,  and  the 
said  John  Saunders,  her  father,  saw  her  eat  it,  and  did  not  offer  to 
take  it  from  her,  lest  he  should  be  suspected,  and  afterwards  the  wife 
recovered,  and  the  daughter  died  of  the  said  poison. 

And  whether  or  no  this  was  murder  in  John  Saunders,  the  father, 
was  somewhat  doubted,  for  he  had  no  intent  to  poison  his  daughter, 
nor  had  he  any  malice  against  her,  but  on  the  contrary  he  had  a  great 
affection  for  her,  and  he  did  not  give  her  the  poison,  but  his  wife 
ignorantly  gave  it  her;  and  although  he  might  have  taken  it  from  the 
daughter,  and  so  have  preserved  her  life,  yet  the  not  taking  it  from 
her  did  not  make  it  felony,  for  it  was  all  one  whether  he  had  been 
present  or  absent  as  to  this  point,  inasmuch  as  he  had  no  malice 
against  the  daughter,  nor  any  inclination  to  do  her  any  harm.  But  at 
last  the  said  justices,  upon  consideration  of  the  matters,  and  with  the 
assent  of  Saunders,  Chief  Baron,  who  had  the  examination  of  the  said 
John  Saunders  before,  and  who  had  signified  his  opinion  to  the  said 
justices  (as  he  afterwards  said  to  me),  were  of  opinion  that  the 
said  offence  was  murder  in  the  said  John  Saunders.     And  the  reason 
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thereof  (as  the  said  justices  and  the  chief  baron  told  me)  was  because 
the  said  John  Saunders  gave  the  poison  with  an  intent  to  kill  a  per- 
son, and  in  the  giving  of  it  he  intended  that  death  should  follow. 
And  when  death  followed  from  his  act,  although  it  happened  in  an- 
other person  than  her  whose  death  he  directly  meditated,  yet  it  shall  be 
murder  in  him,  for  he  was  the  original  cause  of  the  death,  and  if  such 
death  should  not  be  punished  in  him,  it  would  go  unpunished ;  for 
here  the  wife,  who  gave  the  poisoned  apple  to  her  daughter,  cannot  be 
guilty  of  any  offence,  because  she  was  ignorant  of  any  poison  con- 
tained in  it,  and  she  innocently  gave  it  to  the  infant  by  way  of  neces-. 
sary  food,  and  therefore  it  is  reasonable  to  adjudge  her  innocent  in 
this  case,  and  to  charge  the  death  of  the  infant,  by  which  the  Queen 
has  lost  a  subject,  upon  him  who  was  the  cause  of  it,  and  who  intended 
death  in  the  act  which  occasioned  the  death  here.  But  if  a  man  pre- 
pares poison,  and  lays  it  in  several  parts  of  his  house,  with  an  intent  to 
kill  rats  and  such  sort  of  vermin,  and  a  person  comes  and  eats  it,  and 
dies  of  it,  this  is  not  felony  in  him  who  prepared  and  laid  it  there,  be- 
cause he  had  no  intent  to  kill  any  reasonable  creature.  But  when  he  lays 
the  poison  with  an  intent  to  kill  some  reasonable  creature,  and  another 
reasonable  creature,  whom  he  does  not  intend  to  kill,  is  poisoned  by 
it,  such  death  shall  not  be  dispunishable,  but  he  who  prepared  the 
poison  shall  be  punished  for  it,  because  his  intent  was  evil.  And 
therefore  it  is  every  man's  business  to  foresee  what  wrong  or  mischief 
may  happen  from  that  which  he  does  with  an  ill  intention,  and  it  shall 
be  no  excuse  for  him  to  say  that  he  intended  to  kill  another,  and  not 
the  person  killed.  For  if  a  man  of  malice  prepense  shoots  an  arrow 
at  another  with  an  intent  to  kill  him,  and  a  person  to  whom  he  bore  no 
malice  is  killed  by  it,  this  shall  be  murder  in  him,  for  when  he  shot  the 
arrow  he  intended  to  kill,  and  inasmuch  as  he  directed  his  instrument 
of  death  at  one,  and  thereby  has  killed  another,  it  shall  be  the  same 
offence  in  him  as  if  he  had  killed  the  person  he  aimed  at,  for  the  end 
of  the  act  shall  be  construed  by  the  beginning  of  it,  and  the  last  part 
shall  taste  of  the  first,  and  as  the  beginning  of  the  act  had  malice  pre- 
pense in  it,  and  consequently  imported  murder,  so  the  end  of  the  act, 
viz.  the  killing  of  another,  shall  be  in  the  same  degree,  and  therefore 
it  shall  be  murder,  and  not  homicide  only.  For  if  one  lies  in  wait  in 
a  certain  place  to  kill  a  person,  and  another  comes  by  the  place,  and 
he  who  lies  in  wait  kills  him  out  of  mistake,  thinking  that  he  is  the 
very  person  whom  he  waited  for,  this  offence  is  murder  in  him,  and  not 
homicide  only,  for  the  killing  was  founded  upon  malice  prepense.  So 
in  the  principal  case,  when  John  Saunders  of  malice  prepense  gave  to 
his  wife  the  instrument  of  death,  viz.  the  poisoned  apple,  and  this 
upon  a  subsequent  accident  killed  his  daughter,  whom  he  had  no  in- 
tention to  kill,  this  is  the  same  offence  in  him  as  if  his  act  had  met 
with  the  intended  effect,  and  his  intention  in  doing  the  act  was  to  com- 
mit murder,  wherefore  the  event  of  it  shall  be  murder.  And  so  the 
justices  declared  their  opinions  to  the  jurors,  whereupon  they  found 
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both  the  prisoners  guilty,  and  John  Saunders  had  his  judgment  and 
was  hanged.     [Omitting  the  discussion  as  to  the  liability  of  Archer,  j 

Note  by  Keportek.  CoUige  ex  hoc,  that  if  one  malicionsly  intends  to  bum  the 
house  of  A.  only,  and  not  the  house  of  B.,  and  yet  in  burning  the  house  of  A.  the 
house  of  B.  happens  to  be  burnt,  in  this  case  the  burning  of  the  house  of  B.  is  felony, 
and  the  party  may  be  indicted  as  having  maliciously  burnt  it.  3  Inst.  67 ;  N.  P.  C. 
85 ;  1  H.  H.  P.  C.  569 ;  1  Hawk.  P.  C.  106,  f,  5. 


HAERISON  *.  BERKLEY. 

1847.    1  Slrobharfs  Beports,  Law  {South  Carolina),  525.1 

Tried  before  Mr.  Justice  Wardlaw,  at  Kershaw,  Spring  Term,  1847. 

The  following  is  the  report  of  the  presiding  judge  :  — 

This  was  an  action  of  trespass  on  the  case,  in  which  the  plaintiff 
sought  to  recover  damages,  for  that  the  defendant,  being  a  shop- 
keeper, in  violation  of  the  statute  on  the  subject,  and  to  the  wrong  of  the 
plaintiff,  sold  and  delivered  ardent  spirits  to  Bob,  a  slave  of  the  plain- 
tiff, by  means  whereof  the  said  slave  became  intoxicated,  and  died. 

It  appeared  that  on  the  24th  day  of  December,  1845,  Bob,  being 
patroon  of  one  of  the  plaintiff's  boats,  on  his  way  from  Charleston 
went  into  the  shop  of  defendant  in  Camden,  and  there  received  a 
gallon  jug  and  a  quart  bottle  of  whiskey,  and  started  with  them  in  the 
afternoon,  to  convey  to  his  master  in  Fairfield,  across  the  Wateree, 
intelligence  of  the  boat's  arrival.  Bob  drank  none  at  the  shop,  but 
drank  repeatedly  from  the  bottle  before  he  reached  the  river,  at  the 
ferry,  and  afterwards ;  fell  down  in  the  road  repeatedly ;  feU  into  a 
creek,  in  which  he  would  have  been  drowned,  but  for  the  aid  of  some 
white  men  then  in  his  compady ;  and  soon  afterwards,  at  the  fork  of 
the  roads,  proceeded  alone,  staggering.  He  was  clad  in  homespun,  and 
had  a  bundle,  besides  the  jug,  on  his  back.  The  night  was  misty,  and 
somewhat  cold.  He  called  at  a  house  and  got  fire,  Returned  and  went 
again.  Next  morning  he  was  found  dead  near  the  house  where  he  had 
called ;  the  jug  of  whiskey  fuU  and  corked  near  him,  the  bottle  not  to 
be  seen ;  and  upon  movement  of  his  body,  a  fluid  smelling  like  whiskey 
flowed  from  his  mouth.  A  physician  examined  his  body  upon  the  in- 
quest, but  could  discover  no  external  injury ;  and  from  the  want  of 
rigidity  in  the  muscles  and  other  appearances,  had  no  doubt  that  he 
died  of  drunkenness  and  exposure. 

A  witness  for  the  plaintiff  swore  positively  that  he  was  present  in 
the  defendant's  shop,  and  saw  Bob  hand  his  jug  and  bottle  empty  to 
the  defendant,  and  receive  them  from  the  defendant  f uU  of  whiskey, 
this  conversation  passing :    Defendant  to  Bob,  when  he  handed  back 

1  The  arguments  are  omitted.  —  Ed. 
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the  jug,  "  Now,  mind,  old  fellow,  don't  hurt  yourself  or  me  either.'' 
Bob,  "  No,  sir,  I  wont  hurt  you  or  myself  either.  How  much  do  I  owe 
you?"  Defendant,  "  Two  dollars."  Bob,  "  I'll  pay  you  to-morrow 
when  I  come  to  unload  the  boat." 

A  brother  of  the  defendant  (as  to  whom  eight  witnesses  testified 
against  his  credit,  and  four  in  favor  qf  it),  and  one  Shegog,  who  was 
acting  as  occasional  assistant  in  the  shop,  testified  that  Bob  applied  to 
the  defendant  for  liquor,  but  the  defendant  refused  to  let  him  have  it. 
Eli  Bass,  a  free  negro  (who  was  chief  patroon  of  the  fleet  to  which 
Bob's  boat  belonged),  then  took  the  jug  and  handed  it  to  the  defend- 
ant, who  filled  it  and  handed  it  back  to  Bass,  who  delivered  it  to  Bob, 
there  being  no  bottle  then  seen. 

I  submitted  to  the  jury  the  question  of  fact,  whether  the  defendant 
sold  or  delivered  the  liquor  to  Bob,  saying,  upon  a  proposition  urged 
by  the  plaintiff,  that  if  the  sale  was  really  made  to  Bass,  the  defendant 
was  not  answerable,  although  he  may  have  suspected  that  Bass  would 
deliver  the  liquor  to  Bob ;  but  that  if  the  defendant  knew  that  Bass 
was  employed  as  a  mere  instrument  to  enable  Bob  to  make  the  pur- 
chase, such  an  artifice  would  place  the  defendant  in  no  better  situation 
than  if  the  delivery  had  been  direct  to  Bob. 

The  question  mainly  argued  was  as  to  the  liability  of  the  defendant 
for  the  death  of  the  negro,  said  to  be  a  consequence  of  his  wrongful  act. 

I  held,  that  for  truly  proximate  consequences,  which,  in  the  ordinary 
course  of  nature,  do  actually  result  from  a  wrongful  act,  even  where 
there  is  no  wicked  intention,  recovery  to  the  extent  of  the  actual  loss 
may  be  had,  although  the  consequences  may  be  such  as  are  neither  ne- 
cessary nor  easy  to  be  foreseen. 

That  where  there  was  fraud,  malice,  gross  negligence,  or  active  evil 
intention,  consequences  less  truly  proximate  may  be  regarded,  and 
damages  be  carried  beyond  the  actual  loss. 

That  in  a  case  where  no  aggravation  from  evil  motive  arose  (and 
such  I  thought  this  case),  natural  consequences  not  immediately  proxi- 
mate would  be  considered,,  if  they  were  probable ;  but  either  those 
consequences  called  remote,  or  those  less  proximate  consequences 
which  were  improbable,  would  be  disregarded. 

Assuming  then,  that  there  was  in  this  case  no  aggravation  from 
evU  motive,  and  that  the  injurious  consequences  were  not  immediately 
proximate,  I  left  it  to  the  jury  (if  they  should  find  that  the  defendant 
had  been  guilty  of  the  wrongful  act  of  selling  or  delivering  liquor  to  a 
slave)  to  decide  whether  the  drinking,  intoxication,  exposure,  and 
death,  of  the  slave,  were  the  natural  and  probable  consequences  of  that 
wrongful  act, —  holding  that  if  so,  the  defendant  was  answerable  for 
the  value  of  the  slave. 

I  endeavored  by  various  instances  to  illustrate  the  meaning  of  the 
terms  I  used,  and  to  explain  the  difference  between  damages  actual 
and  speculative,  proximate  and  remote,  probable  and  contingent,  na- 
tural and  extraordinary ;  and  difficult  as  it  was,  by  instances,  to  show 
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these  diversities,  I  find  it  much  more  difficult  by  any  general  terms  to 
give  precision  to  the  propositions  I  laid  down. 

The  jury  found  for  the  plaintiff  six  hundred  and  fifty  dollars ;  and 
the  defendant  appeals  on  the  grounds  annexed. 

The  defendant  gives  notice  that  he  will  move  the  Court  of  Appeals 
for  a  nonsuit  in  this  case,  on  the  ground  that  the  declaration  and  proof 
made  no  sufficient  cause  of  action  in  law.  That  the  injury  was  too  re- 
mote.   Failing  in  this,  then  for  a  new  trial. 

1.  Because  his  Honor  charged  the  jury,  that  if  the  defendant  knew 
that  the  whiskey  was  intended  for  Bob,  when  he  delivered  it  to  Bass, 
he  is  as  liable  as  if  he  had  delivered  it  to  Bob. 

2.  Because  his  Honor  charged  the  jury,  that  if  the  natural  and  prob- 
able consequence  of  giving  the  liquor  to  Bob  was  that  he  would 
drink,  the  defendant  is  liable  for  his  value,  if  he  died. 

3.  Because  Bob  did  not  die  from  the  effect  of  the  liquor  alone,  but 
from  the  combined  effect  of  the  liquor  and  exposure,  for  the  latter  of 
which  the  defendant  is  not  liable,  and  therefore  not  liable  at  all. 

4.  Because  the  damage  was  too  remote  from  the  injury,  and  not  a 
necessary,  natural,  or  probable  consequence  of  the  wrong. 

5.  Because  the  verdict  is  clearly  against  the  evidence. 
J.  M.  DeSaussure,  for  the  motion. 

Smart  and  Gregg,  contra. 

Wardlaw,  J. ,  delivered  the  opinion  of  the  Court. 

This  action  is  novel  in  the  instance,  but  that  is  no  objection  to  it 
if  it  be  not  new  in  principle.  The  law  endures  no  injury  from  which 
damage  has  ensued  without  some  remedy ;  but  directs  the  application 
of  ijrinciples  already  established  to  every  new  combination  of  circum- 
stances that  may  be  presented  for  decision. 

It  has,  however,  been  urged  here  again,  as  it  was  on  the  circuit,  that 
admitting  everything  which  the  plaintiff  has  alleged,  he  has  presented 
either  a  case  of  damage  without  legal  injury,  or  a  case  of  injury  with- 
out legal  damage. 

First.  Damage  without  injury.  It  is  said,  that  the  act  of  selling 
or  giving  whiskey  to  the  slave.  Bob,  was  not  in  itself  a  wrong  to  the 
plaintiff,  but  was  only  a  violation  of  a  penal  statute,  which  has  im- 
posed upon  such  acts  penalties,  to  be  recovered  by  indictment ;  and 
that,  therefore,  no  action  by  the  plaintiff  lies,  nor  any  remedy  but  the 
indictment  prescribed  by  the  statute. 

The  wrong,  for  which  an  action  of  ti-espass  on  the  case  lies,  may 
be  either  an  unlawful  act,  or  a  lawful  act  done  under  circumstances 
which  render  it  wrongful, —  any  act  done  or  omitted,  contrary  to  the 
general  obligation  of  the  law,  or  the  particular  rights  and  duties  of  the 
parties.  It  might  not  be  difficult  to  distinguish  between  the  selling  or 
giving  of  spirituous  liquor  to  a  slave,  and  the  fair  selling  to  a  slave  of 
an  article  which  could  not  be  expected  to  produce  harm  ;  and  to  show 
that,  independent  of  any  express  statutory  prohibition,  the  former  act 
is  so  contrary  to  the  rights  of  the  master,  and  to  the  duties  imposed 
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upon  other  persons  in  a  slave-Kolding  community,  that  the  person  who 
does  it  without  special  matter  of  excuse  subjects  himself  to  liability 
for  all  the  legal  damage  that  may  thence  ensue  ;  in  like  manner,  as  if 
he  had  carelessly  or  wantonly  placed  noxious  food  within  the  reach  of 
domestic  animals.  But  this  case  may  be  rested  where  the  plaintiff  left 
it.  Our  statutes,  time  after  time,  have  subjected  him  who  sells  to  a 
slave  any  article  without  license,  to  fine  and  imprisonment  upon  his 
conviction  after  indictment ;  and  the  last  statute  on  the  subject  pro- 
vides especially  for  the  punishment,  upon  conviction  after  indictment, 
of  him  who  sells  or  gives  spirituous  liquor  to  a  slave.  No  express 
prohibition  is  contained  in  either  of  the  statutes,  but  the  penalties  ne- 
cessarily imply  a  prohibition,  and  make  the  thing  prohibited  unlaw- 
ful. 10  Co.  75.  For  the  injury  to  the  public,  the  only  remedy  is 
that  provided  by  the  statute,  —  indictment ;  but,  as  in  case  of  a 
nuisance  to  the  whole  community,  if  any  person  has  suffered  a  particu- 
lar damage  beyond  that  suffered  by  the  public,  he  may  maintain  an 
action  in  respect  thereof,  2  Ld.  Ray.  985 ;  so  in  case  of  a  misde- 
meanor punishable  by  statute,  a  party  grieved  is  entitled  to  his  action 
for  the  particular  damage  done  to  him  by  reason  of  the  unlawful 
act. 

Second.   "We  come  then  to  the  main  ground  assumed  in  the  defence, 

—  that  no  legal  damage  followed  the  injury,  but  that  which  was  shown 
was  too  remote, —  not  such  a  consequence  of  the  injury  as  the  law  will 
notice. 

It  would  be  vain  to  attempt  to  define  with  precision  the  terms  which 
have  been  used  on  this  subject,  or  to  lay  down  any  general  rules  by 
which  consequences  that  shall  be  answered  for,  and  those  which  are  too 
remote  for  consideration,  may  be  always  distinguished.  But  we  will 
endeavor,  without  dwelling  on  particular  cases,  to  deduce  from  the 
general  course  of  decision,  on  this  point,  so  much  as  may  show  that  the 
instructions  given  were  sufficiently  favorable  for  the  defendant,  and 
that  verdict  is  conformable  to  law. 

We  are  troubled  here  with  no  distinctions  between  loss  sustained  and 
gain  prevented ;  nor  with  any  between  cases  which  have  been  aggra- 
vated by  evil  motive,  and  those  which  have  not  been  :  for  the  plaintiff 
here  has  claimed  only  compensation  for  his  actual  loss;  and  the  de- 
fendant may  be  regarded  as  the  jury  were  instructed  to  regard  him, 

—  that  is,  as  one  who,  with  no  particular  evil  purpose,  or  ill-will  to- 
wards master  or  slave,  has  violated  the  law  only  for  his  own  gain. 

A  distinction,  however,  is  to  be  observed  between  cases  where  the 
damage  ensues  whilst  the  injurious  act  is  continued  in  operation  and 
force,  and  those  where  the  damage  follows  after  the  act  has  ceased. 
In  the  former  class,  were  the  cases  of  Wright  &  Gray,  2  Bay,  464, 
and  all  the  cases  which  have  been  cited,  or  supposed,  of  slaves  put  with- 
out permission  of  the  owners  on  race-horses,  in  steamboats,  or  on  rail- 
roads ;  those  of  property  injured  during  a  deviation  from  the  course 
which  was  prescribed  concerning  it,  6  Bing.  716  ;  and.  in  general  all. 
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where  unexpected  damage  was  done  whilst  an  unauthorized  interfer- 
ence with  another's  rights  lasted.  Here  it  is  usually  of  small  moment 
to  inquire,  whether  the  damage  was  the  natural  consequence  of  the  in- 
jury, because  the  immediate  connection  between  the  wrongful  act  and 
the  damage  sustained  shows  that  the  damage,  however  extraordinary, 
has  actually  resulted  directly  from  the  injury.  But  in  the  latter  class, 
to  which  the  case  before  us  must  be  assigned,  the  connection  is  not  im- 
mediate between  the  injury  and  the  consequences ;  and  it  becomes 
indispensable  to  discriminate  in  some  way  between  the  various  conse- 
quences that  in  some  sense  may  be  said  to  proceed  from  the  act,  for 
all  of  them  cannot  constitute  legal  damage. 

Every  incident  will,  when  carefully  examined,  be  found  to  be-  the  re- 
sult of  combined  causes,  and  to  be  itself  one  of  various  causes  which 
produce  other  events.  Accident  or  design  may  disturb  the  ordinary 
action  of  causes,  and  produce  unlooked  for  results-^  It  is  easy  to  im- 
agine some  act  of  trivial  misconduct  or  slight  negligence,  which  shall 
do  no  direct  harm,  but  set  in  motion  some  second  agent  that  shall  move 
a  third,  and  so  on,  until  the  most  disastrous  consequences  shall  ensue. 
The  first  wrong-doer,  unfortunate  rather  than  seriously  blamable,  can- 
not be  made  answerable  for  all  of  these  consequences.  He  shall  not 
answer  for  those  which  the  party  grieved  has  contributed  by  his  own 
blamable  negligence  or  wrong  to  produce,  or  for  any  which  such 
party,  by  proper  diligence,  might  have  prevented.  Com.  Dig.  Action 
on  the  Case,  134;  11  East,  60;  2  Taunt.  314;  7  Pick.  284.  But 
this  is  a  very  insufficient  restriction ;  outside  of  it  would  often  be  found 
a  long  chain  of  consequence  upon  consequence.  Only  the-  proximate 
consequence  shall  be  answered  for.  2  Greenleaf  Ev.  210,  and  cases  there 
cited.  The  difficulty  is  to  determine  what  shall  come  within  this  des- 
ignation. The  next  consequence  only  is  not  meant,  whether  we  in- 
tend thereby  the  direct  and  immediate  result  of  the  injurious  act,  or  the 
first  consequence  of  that  result.  What  either  of  these  would  be  pro- 
nounced to  be  would  often  depend  upon  the  power  of  the  microscope 
with  which  we  should  regard  the  affair.  Various  cases  show  that  in 
search  of  the  proximate  consequences  the  chain  has  been  followed  for 
a  considerable  distance,  but  not  without  limit,  or  to  a  remote  point. 
8  Taunt.  535 ;  Peake's  Cases,  205.  Such  nearness  in  the  order  of 
events,  and  closeness  in  the  relation  of  cause  and  effect,  must  subsist, 
that  the  influence  of  the  injurious  act  may  predominate  over  that  of 
other  causes,  and  shall  concur  to  produce  the  consequence,  or  may  be 
traced  in  those  causes.  To  a  sound  judgment  must  be  left  each  par- 
ticular case.  The  connection  is  usually  enfeebled,  and  the  influence  of 
the  injurious  act  controlled,  where  the  wrongful  act  of  a  third  person 
intervenes,  and  where  any  new  agent,  introduced  by  accident  or  de- 
sign, becomes  more  powerful  in  producing  the  consequence  than  the 
first  injurious  act.  8  East,  1 ;  1  Esp.  48.  It  is,  therefore,  required 
that  the  consequences  to  be  answered  for  should  be  natural  as  well 
as  proximate.     7  Bing.  211 ;  5  B.  &  Ad.  645.    By  this,  I  under- 
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stand,  not  that  they  should  be  such  as  upon  a  calculation  of  chances 
•would  be  found  likely  to  occur,  nor  such  as  extreme  prudence  might 
anticipate,  but  only  that  they  should  be  such  as  have  actually  ensued 
one  from  another,  without  the  occurrence  of  any  such  extraordinary 
conjuncture  of  circumstances,  or  the  intervention  of  any  such  extra- 
ordinary result,  as  that  the  usual  course  of  nature  should  seem  to  have 
been  departed  from.  In  requiring  concurring  consequences,  that  they 
should  be  proximate  and  natural  to  constitute  legal  damage,  it  seems 
that  in  proportion  as  one  quality  is  strong,  may  the  other  be  dispensed 
with :  that  which  is  immediate  cannot  be  considered  unnatural ;  that 
which  is  reasonably  to  be  expected  will  be  regarded,  although  it  may 
be  considerably  removed.     20  "Wend.  223. 

It  has  been  supposed,  in  argument,  that  without  any  of  these  dis- 
tinctions, it  is  always  sufficient  to  inquire  only,  whether  the  conse- 
quences have  certainly  proceeded  from  the  injurious  act ;  but  it  will  be 
seen  that  in  settling  what  have  certainly  proceeded  from  the  act,  we 
will  be  obliged  to  determine  what  are  natural  and  proximate,  unless  we 
mean  to  run  to  absurd  extremes. 

In  the  case  before  us,  the  defendant  has  insisted  that  the  damage 
resulted  not  so  much  from  his  act,  as  from  the  acts  of  the  slave, 
who  was  a  moral  being,  and  a  free  agent.  4  M'Cord,  223.  In  cases 
where  damage  has  been  done  during  the  continuance  of  a  wrongful 
interference  with  a  slave,  it  was  considered  of  no  consequence  that 
the  slave  was  a  free  agent,  2  Rich.  613 ;  Id.  455 ;  9  La.  Rep.  213 ; 
for  there  the  consent  of  the  slave  could  not  justify  the  interference, 
and  even  the  wilful  act  of  the  slave  producing  the  damage  was  like 
any  other  improbable  misfortune,  which  might  have  occurred,  whilst 
the  wrongful  act  was  in  operation.  But  in  cases  like  this,  the  will  of 
a  slave  may  well  interrupt  the  natural  consequences  of  a  wrong-doer's 
act,  and  produce  consequences  for  which  he  should  not  answer.  Sell- 
ing whiskey  to  a  slave  is  no  more  unlawful  than  selling  to  a  slave  any 
other  article,  without  license.  And  if  a  rope,  sold  to  a  slave,  without 
license  and  without  suspicion  of  mischief,  should  be  employed  by  the 
slave  to  hang  himself,  the  prominent  ground  of  distinction  between 
that  case  and  the  present  one  would  depend  upon  the  will  of  the  slave. 
If  it  should  be  said  that  the  slave  would  have  g'ot  a  rope  elsewhere,  or 
would  have  taken  some  other  means  of  self-destruction,  it  might  be 
answered  that  if  this  defendant  had  not  sold  the  whiskey.  Bob  would 
have  got  it,  or  some  other  means  of  intoxication,  elsewhere.  But 
where  the  mischievous  purpose  of  a  slave  is  manifest,  or  should  be 
foreseen  by  ordinary  prudence,  the  injurious  act  embraces  the  will  of 
the  slave  as  one  of  its  ingredients ;  the  wrong  consists,  m  part,  in 
ministering  to  the  purpose  ;  and  natural  consequences  of  that  purpose 
(although  the  purpose  may  have  been  carried  to  an  extent  not  anti- 
cipated, or  the  consequences  may  have  been  altogether  undesigned  and 
unusual)  are  the  legal  consequences  of  the  injurious  act.  Therefore, 
it  was  well  left  to  the  jury  to  decide  whether  the  drinking  and  intoxi- 
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cation  of  Bob  were  the  natural  and  probable  consequences  of  selling 
liquor  to  him.  If  fault  be  found  with  the  instructions  given  on  this 
head,  it  is  that  they  were  too  favorable  to  the  defendant,  in  requir- 
ing that  the  consequences  should  be  found  to  be  probable  as  well  as 
natural.  For  proximate  and  natural  consequences,  not  controlled  by 
the  unforeseen  agency  of  a  moral  being,  capable  of  discretion,  and 
left  free  to  choose,  or  by  some  unconnected  cause  of  greater  influence, 
a  wrong-doer  must  generally  answer,  however  small  was  the  probability 
of  their  occurrence.  In  many  instances  the  will  of  a  slave,  as  a  con- 
trolling cause,  would  be  found  as  feeble  as  was  the  wiU  of  a  child  that 
received  damage  from  a  cart  left  carelessly  in  the  street,  which  he 
unlawfully  attempted  to  drive.  1  Adol.  &  El.  n.  s.  28.  Often  the 
intervention  of  a  third  person's  wiU* influenced  by  the  injurious  act,  has 
no  effect  in  rendering  consequences  too  remote.  1  Adol.  &  El.  43  ;  2 
C.  Mee.  &  Kosc.  707. 

The  defendant,  however,  has  further  insisted,  that  if  the  drinking 
and  intoxication  were  the  proximate  and  natural  consequences  of  his 
act,  the  exposure  and  death  were  not ;  but  that  the  death  resulted 
mainly  from  the  exposure,  and  not  from  the  intoxication  only.  It  may 
well  be  said  (speaking  in  the  language  of  everyday  life,  wMch  at- 
tempts no  philosophical  analysis)  that  the  exposure  was  the  imme- 
diate effect  of  the  intoxication,  and  that  the  two  produced  the  death. 
Thus,  without  any  unconnected  influence  to  be  perceived,  the  death  has 
come  from  the  intoxication  which  the  defendant's  act  occasioned. 
The  defendant  cannot  complain  that  an  agent  which  his  own  act 
naturally  brought  into  operation  has  occurred  to  produce  the  result. 
The  proximity  in  order  of  events,  and  intimacy  of  relation  as  cause 
and  effect,  between  the  injurious  act  and  the  damage,  are  as  great  here 
as  in  various  cases  which  have  been  cited.  17  Pick.  78  ;  3  Scott,  New 
E.  386 ;  17  Wend.  71 ;  9  Wend.  325 ;  11  East,  571 ;  and  the  cases 
before  cited. 

The  jury  have  decided  the  facts,  and  this  Court  is  of  opinion  that 
under  the  inferences  which  must  be  drawn  from  the  finding,  the  ver- 
dict is  free  from  the  objection  that  the  damages  were  too  remote. 

The  instructions  concerning  a  delivery  to  Bass,  as  an  instrument  of 
Bob,  are  approved. 

The  motion  is  dismissed. 

Withers,  J.,  having  been  of  Counsel  in  this  cause,  gave  no  opinion. 
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SALISBUEY  V.  HERCHENEODER. 

1871.     106  Mass.  458.1 

ToET  for  injuriea  done  to  a  building  owned  and  occupied  by  the 
plaintiffs  on  the  north  side  of  Avon  Street  in  Boston.  The  defendant 
was  lessee  and  occupant  of  an  adjoining  building  on  the  same  street, 
and  suspended  what  was  called  a  banner-sign,  bearing  his  name  upon 
the  banner,  across  the  street,  upon  a  wire  rope,  one  end  of  which  was 
fastened  by  an  iron  bolt  to  his  building,  and  the  other  end  in  like  man- 
ner to  a  building  on  the  south  side  of  the  street.  The  sign  was  made 
of  net-work  for  the  purpose  of  diminishing  its  resistance  of  the  wind, 
and  due  care  was  used  in  its  construction  and  fastening.  The  lowest 
part  of  it  was  at  least  twenty  feel;  above  the  pavement  of  the  street ; 
and  it  did  not  interfere  with  the  ordinary  enjoyment  of  the  neighbor- 
ing estates ;  but  it  was  hung  there  in  violation  of  an  ordinance  of 
the  city  of  Boston,  which  rendered  the  defendant  liable  to  a  penalty 
for  each  day  during  which  it  remained  suspended.  On  September  8, 
1869,  in  what  was  commonly  known  as  the  "  great  gale  "  of  that  year, 
which  was  a  gale  of  extraordinary  violence,  the  wind  blew  the  sign 
away,  and  the  movement  of  the  sign,  which  remained  attached  to  the 
rope,  jerked  the  iron  bolt  out  of  the  building  on  the  south  side  of  the 
street,  and  hurled  it  across  the  street  and  through  the  glass  of  a  window 
in  the  plaintiffs'  building,  thus  doing  the  injuries  for  which  they  sought 
to  recover.  The  plaintiffs'  window  was  properly  constructed,  and  they 
were  in  no  way  chargeable  with  negligence. 

The  parties  stated  the  foregoing  case  for  the  judgment  of  the  Superior 
Court,  which  ordered  judgment  for  the  defendant,  and  the  plaintiffs 
appealed. 

J.  P-  Treadwell,  for  plaintiffs. 

B.  Stone,  Jr.,  for  defendant.  .  .  . 

Even  if  the  defendant  violated  the  city  ordinance  relating  to  the  pro- 
jection of  signs  over  streets,  he  is  not  liable  in  this  action  unless  that 
violation  of  the  law  caused  the  injuries  to  the  plaintiffs'  property.  The 
relation  of  cause  and  effect  must  exist  between  his  act  and  their  loss. 
The  case  is  analogous  to  the  cases  against  railroad  corporations  in  which 
it  is  held  that  their  failure  to  comply  with  statutes  requiring  them  to 
station  a  flagman  at  the  crossing  of  a  highway,  or  blow  a  whistle  or 
ring  a  bell,  is  not  conclusive  evidence  of  negligence,  unless  it  pro- 
duced the  injury.  Wakefield  v.  Connecticut  &  Passumpsic  Rivers 
Bailroad  Co.,  37  Vt.  330;  Steves  v.  Oswego  &  Syracuse  Railroad 
Co.,  18  N.  Y.  422,  425  ;  Brooks  v.  Buffalo  &  Niagara  Falls  Railroad 
Co.,  25  Barb.  600  ;  Dascomh  v.  Buffalo  &  State  Line  Bailroad  Co.,  27 
Barb.  221.     The  defendant's  violation  of  the  ordinance  was  not  in  any 

1  The  citations  of  plaintiffs'  counsel,  and  parts  of  the  arf^ument  for  defendant,  are 
omitted.  —  Ed.  i 
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legal  sense  the  cause  of  the  injuries  to  the  plaintiffs.     They  were  the 
result  of  inevitable  accident. 

Chapman,  C.  J.  If  the  defendant's  sign  had  been  rightfully  placed 
where  it  was,  the  question  would  have  been  presented  whether  he  had 
used  reasonable  care  in  securing  it.  If  he  had  done  so,  the  injury 
would  have  been  caused,  without  his  fault,  by  the  extraordinary  and 
unusual  gale  of  wind  which  hurled  it  across  the  street  and  against  the 
plaintiffs'  window.  The  party  injured  has  no  remedy  for  an  injury  of 
this  character,  because  it  is  produced  by  the  vis  major.  For  example, 
a  chimney  or  roof,  properly  constructed  and  secured  with  reasonable 
care,  may  be  blown  off  by  an  extraordinary  gale,  and  injure  a  neigh- 
boring building  ;  but  this  is  no  ground  of  action. 

But  the  defendant's  sign  was  suspended  over  the  street  in  violation 
of  a  public  ordinance  of  the  city  of  Boston,  by  which  he  was  subject 
to  a  penalty.  Laws  &  Ordinances  of  Boston  (ed.  1863),  712.  He 
placed  and  kept  it  there  illegally,  and  this  illegal  act  of  his  has  con- 
tributed to  the  plaintiffs'  injury.  The  gale  would  not  of  itself  have 
caused  the  injury,  if  the  defendant  had  not  wrongfully  placed  this  sub- 
stance in  its  way. 

It  is  contended  that  the  act  of  the  defendant  was  a  remote,  and  not 
a  proximate  cause  of  the  injury.  But  it  cannot  be  regarded  as  less 
proximate  than  if  the  defendant  had  placed  the  sign  there  while  the 
gale  was  blowing  ;  for  he  kept  it  there  till  it  was  blown  away.  In  this 
respect  it  is  like  the  case  of  Dickinson  v.  Boyle,  17  Pick.  78.  The 
defendant  had  wrongfully  placed  a  dam  across  a  stream  on  the  plain- 
tiff's land,  and  allowed  it  to  remain  there ;  and  a  freshet  came  and 
swept  it  away  ;  and  the  defendant  was  held  liable  for  the  consequen- 
tial damage.  It  is  also,  in  this  respect,  like  the  placing  of  a  spout,  by 
means  of  which  the  rain  that  subsequently  falls  is  carried  upon  the  plain- 
tiff's land.  The  act  of  placing  the  spout  does  not  alone  cause  the 
injury.  The  action  of  the  water  must  intervene,  and  this  may  be  a 
considerable  time  afterwards.  Yet  the  placing  of  the  spout  is  regarded 
as  the  proximate  cause.  So  the  force  of  gravitation  brings  down  a 
heavy  substance,  yet  a  person  who  carelessly  places  a  heavy  substance 
where  this  force  will  bring  it  upon  another's  head  does  the  act  which 
proximately  causes  the  injury  produced  by  it.  The  fact  that  a  natural 
cause  contributes  to  produce  an  injury,  which  could  not  have  happened 
without  the  unlawful  act  of  the  defendant,  does  not  make  the  act  so 
remote  as  to  excuse  him.  The  case  of  Dickinson  v.  Boyle  rests  upon 
this  principle.  See  also  Woodward  v.  Ahom,  35  Maine,  271,  where 
the  defendant  wrongfully  placed  a  deleterious  substance  near  the  plain- 
tiffs' well,  and  an  extraordinary  freshet  caused  it  to  spoil  the  water ; 
also  Barnard  v.  Poor,  21  Pick.  378,  where  the  plaintiffs'  property  was 
consumed  by  a  fire  carelessly  set  by  the  defendant  on  an  adjoining  lot ; 
also  Pittsburgh  City  v.  Orier,  22  Penn.  State,  54  ;  Scott  \.  Hunter,  46 
Penn.  State,  192 ;  Polack  v.  Pioche,  35  Cal.  416,  423. 

Judgment  for  the  plaintiffs  affirmed. 
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WILEY  V.  WEST  JERSEY  RAILROAD  COMPANY. 

1882.    44  New  Jersey  Law  Reports,  247.1 

On  rule  to  show  cause. 

Argued  at  February  Term,  1882,  before  Beasley,  Chief -Justice,  and 
Justices  Dixon,  Reed,  and  Magie. 

For  the  rule,  P.  L.  Voorhees. 

Contra,  Mr.  Bichards,  of  New  York. 

Dixon,  J.  This  suit  was  brought  to  recover  damages  for  the  de- 
struction of  growing  wood  by  fire  alleged  to  have  been  communicated 
from  an  engine  of  the  defendant.  The  plaintiff  having  obtained  a 
verdict  for  $1260,  the  defendant  seeks  a  new  trial. 

.  .  .  The  plaintiff's  evidence  was  to  the  effect  that  on  May  3,  1880, 
at  half -past  seven  o'clock,  a.  m.,  a  train  of  the  defendant  passed 
Mount  Pleasant  Station,  going  northwesterly,  at  about  forty  miles 
an  hour  ;  that  five  minutes  afterwards  another  train  of  the  defendant 
stopped  at  that  station  and  then  proceeded  northwesterly ;  that  the 
wind  was  then  blowing  moderately  from  the  west,  and  that  the  ground 
was  covered  with  dry  leaves,  and  the  herbage  was  dry ;  that  in  a  few 
minutes  after  the  last  train  left,  fire  was  discovered  about  one  hundred 
and  fifty  feet  east  of  the  track  and  eight  hundred  feet  northwest  of 
the  station ;  that  the  defendant's  station-agent  and  others  spent  an 
hour  in  putting  it  out,  and  thought  they  had  succeeded ;  that  about 
ten  o'clock  the  wind  freshened  and  continued  to  grow  stronger  until 
noon ;  that  at  eleven  o'clock  another  train  came  from  the  northwest 
to  the  station,  and  within  a  few  minutes  thereafter  flame  was  again  seen 
at  the  easterly  margin  of  the  former  fire,  some  three  hundred  and  fifty 
feet  east  of  the  track,  on  the  border  of  a  wood.  This  fire,  in  spite  of 
efforts  to  extinguish  it,  burned  through  continuous  woods  over  some 
three  hundred  acres  of  the  plaintiff's  woodland,  which  lay  about  a  mile 
from  the  station. 

The  next  ground  taken  is  that  the  burning  of  the  plaintiff's  woods 
was  not  the  proximate  effect  of  the  defendant's  negligence.  On  this 
point  the  defendant  urges  that  the  second  fire  must  have  been  but  a 
fresh  outbreak  of  the  first ;  that  this  having  been  called  to  the  atten- 
tion of  the  tenant  of  the  land  on  which  it  started,  it  was  his  duty  to 
extinguish  it  if  possible,  and  his  failure  to  do  so  was  negligence  ;  that 
this  negligence,  having  intervened  between  the  defendant's  negligence 
and  the  plaintiff's  injury,  broke  the  causal  connection  between  them, 
and  so  relieved  the  defendant.  The  defect  in  this  contention  lies  in  the 
suggestion  that  the  mere  failure  of  a  third  person  to  extinguish  the 

'  Only  so  much  of  the  opinion  is  given  as  relates  to  one  point.  —  Ed, 
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fire  could  be  regarded  as  severing  the  train  of  causation  between 
the  defendant's  fault  and  the  injury.  The  rule  of  law  requires  that 
the  damages  chargeable  to  a  wrong-doer  must  be  shown  to  be  the  natu- 
ral and  proximate  effects  of  his  delinquency.  The  term  "  natural" 
imports  that  they  are  such  as  might  reasonably  have  been  foreseen, 
such  as  occur  in  an  ordinary  state  of  things ;  the  term  "  proximate" 
indicates  that  there  must  be  no  other  culpable  and  efficient  agency  in- 
tervening between  the  defendant's  dereliction  and  the  loss.  Cuff  v. 
Newark  &  N.  Y.  B.  E.  Co.,  6  Vroom,  17 ;  D.,  L.  &  W.  B..B.  Co.  v. 
Salmon,  10  Vroom,  299.  Now,  the  spread  of  the  fire  was  a  natural 
result  of  its  kindling,  and  the  failure  to  extinguish  it  was  not,  in  any 
just  sense,  an  efficient  cause  of  its  spreading ;  it  was  merely  the  ab- 
sence of  prevention.  Although  that  failure  might  be  culpable,  yet  it 
neither  added  to  the  original  force  nor  gave  it  new  direction,  and 
hence,  in  tracing  back  the  line  of  causation,  it  would  not  be  noticed 
as  a  potent  agency.  The  nearest  culpable  cause  was  the  escape  of  the 
spark  from  the  engine.  Hence  on  this  point  the  defendant  has  not 
been  injured. 

Let  the  rule  to  show  cause  be  discharged  with  costs. 


ALEXANDER  v.   TOWN  OF  NEW  CASTLE. 

1888.     115  Indiana,  51. 

Feom  the  Henry  Circuit  Court. 

J.  M.  Brown,  B.  Warner,  C.  S.  Hernly,  and  S.  H.  Brown,  for 
appellant. 

J.  Brown,  and  W.  A.  Brown,  for  appellee. 

NiBLAOK,  C.  J.  This  was  an  action  brought  by  Harvey  W.  Alex- 
ander against  the  town  of  New  Castle,  for  injuries  alleged  to  have 
resulted  from  negligently  permitting  a  sidewalk  to  be  out  of  repair. 

The  first  paragraph  of  the  complaint  charged  that  the  town  allowed 
a  pit  to  be  dug,  or  an  excavation  to  be  made,  in  the  side  of  one  of  its 
streets,  and  wrongfully  and  negligently  suffered  and  permitted  such 
pit  or  excavation,  with  full  knowledge  of  its  dangerous  character,  to 
remain  open  and  uninclosed,  whereby  the  plaintiff,  without  any  fault 
on  his  part,  fell  into  the  same  and  was  injured. 

The  second,  and  only  other  paragraph,  contained  some  additional 
averments  not  material  to  any  question  involved  in  this  appeal. 

The  town  answered :  First.  In  denial.  Secojid.*  That  the  plaintiff, 
as  a  special  constable,  was  proceeding,  underttie  sentence  of  a  jus- 
tice of  the  peace,  to  commit  one  HeavenridgeJto  jail ;  and,  in  doing 
so,  attempted  to  pass  the  pit  or  excavation  ia  question;  that,  when 

1  The  second  answer  is  abridged.  —  Ed. 
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opposite  the  same,  Heavenridge  seized  the  plaintiff  and  threw  him  into 
the  pit,  whereby  plaintiff  was  hurt  and  Heavenridge  escaped  from 
plaintiff's  custody. 

A  demurrer  to  this  second  paragraph  of  answer,  for  the  alleged  in- 
suflBciency  of  its  facts  as  a  defence,  was  overruled,  and  a  trial  termi- 
nated in  a  verdict  and  judgment  for  the  town,  the  defendant  below. 

Complaint  is  first  made  of  the  overruling  the  demurrer  to  the  second 
paragraph  of  the  answer,  and  this  complaint  is  based  upon  the  claim 
that,  as  the  pit  or  excavation  so  wrongfully  and  negligently  permitted 
to  remain  open  and  uninclosed  afforded  Heavenridge  the  opportunity 
of  throwing  the  plaintiff  into  it  as  a  means  of  escape,  it  was,  in  legal 
contemplation,  the  proximate  cause  of  the  injuries  which  the  plaintiff 
received. 

However  negligent  a  person,  or  a  corporation,  may  have  been  in 

,  some  particular  respect,  he,  or  it,  is  only  liable  to  those  who  may  have 
been  injured  by  reason  of  such  negligence,  and  the  negligence  must 

!    have  been  the  proximate  cause  of  the  injury  sued  for. 

'       Where  some  independent  agency  has  intervened  and  been  the  im- 

'    mediate  cause  of  the  injury,  the  party  guilty  of  negligence  in  the  first 

I  instance  is  not  responsible.  On  that  subject  "Wharton,  in  his  work  on 
the  Law  of  Negligence,  at  section  134,  says:  "  Supposing  that  if  it 

'  had  not  been  for  the  intervention  of  a  responsible  third  party  the  de- 
fendant's negligence  would  have  produced  no  damage  to  the  plaintiff, 
is  the  defendant  liable  to  the  plaintiff?  This  question  must  be  an- 
swered in  the  negative,  for  Jihe^  general  reason  that  causal  connection 
between  negligence  and  damage  is  broken  by  the  interposition  of  inde- 
pendent responsible  ^haman'action.  I  am  negligent  on  a  particular 
subject-matter  as  to  which  I  am  not  contractually  bound.  Another 
person,  moving  independently,  comes  in,  and  either  negligently  or 
maliciously  so  acts  as  to  make  my  negligence  injurious  to  a  third  per- 
son. If  so,  the  person  so  intervening  acts  as  a  non-conductor,  and 
insulates  my  negligence,  so  that  I  cannot  be  sued  for  the  mischief 
which  the  person  so  intervening  directly  produces.  He  is  the  one 
who  is  liable  to  the  person  injured.  I  may  be  liable  to  him  for 
my  negligence  in  getting  him  into  diflBculty,  but  I  am  not  liable  to 

(\  others  for  the  negligence  which  he  alone  was  the  cause  of  making 
Yiperative." 
■  So,  if  a  house  has  been  negligently  set  on  fire,  and  the  fire  has  spread 
beyond  its  natural  limits  by  means  of  a  new  agency ;  for  example,  if 
a  high  wind  arose  after  its  ignition,  and  carried  burning  brands  to  a 
great  distance,  thus  causing  a  fire  and  a  loss  of  property  at  a  place 
which  would  have  been  safe  but  for  the  wind,  the  loss  so  caused  by 
the  wind  will  be  set  down  as  a  remote  consequence,  for  which  the  per- 
son setting  the  fire  should  not  be  held  responsible.  1  Thompson, 
Negligence,  144. 

Our  cases  are  in  harmony  with  the  general  principles  herein  an- 
nounced.    Smith  V.  Thomas,  23  Ind.  69  ;  Pennsylvania  Go.  v.  Mensil, 
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70  Ind.  569  (36  Am.  E.  188) ;  City  of  Greencastle  v.  Martin,  74  Ind. 
449  (39  Am.  R.  93) ;  Billman  v.  Indianapolis,  &c.  R.  B.  Co.,  76  Ind. 
166  (40  Am.  R.  230)  ;  City  of  Crawfordsville  v.  Smith,  79  Ind.  308 
(41  Am.  R.  612) ;  Terre  Haute,  &c.  B.  B.  Co.  v.  BiicJc,  96  Ind.  346  (49 
Am.  R.  168)  ;  moom  v.  Franklin  Life  Ins.  Co.,  97  Ind.  478  (49  Am. 
R.  469)  ;  Pennsylvania  Co.  v.  Wliitlock,  99  Ind.  16  (50  Am.  R.  71). 

Heavenridge  was  clearly  an  intervening,  as  well  as  an  independent, 
human  agency  in  the  infliction  of  the  injuries  of  which  the  plaintiff 
complained.  The  Circuit  Court,  consequently,  did  not  err  in  overrul- 
ing the  demurrer  to  the  second  paragraph  of  the  answer. 

[Other  objections  considered  and  overruled.] 

Judgment  affirmed. 


VICARS  V.  WILCOCKS. 

47  George  III.    8  East,  1. 

In  an  action  on  the  case  for  slander,  the  plaintiff  declared,  that 
whereas  he  was  retained  and  emploj'ed  by  one  J.  O.,  as  a  journeyman 
for  wages,  the  defendant  knowing  the  premises,  and  maliciously  intend- 
ing to  injure  him,  and  to  cause  it  to  be  believed  by  J.  O.  and  others 
that  the  plaintiff  had  been  guilty  of  unlawfully  cutting  the  cordage  of 
the  defendant,  and  to  prevent  the  plaintiff  from  continuing  in  the  ser- 
vice and  employ  of  J.  O.,  and  to  cause  him  to  be  dismissed  therefrom, 
and  to  impoverish  him ;  in  a  discourse  with  one  J.  M.  concerning  the 
plaintiff,  and  concerning  certain  flocking-cord  of  the  defendant,  alleged 
to  have  been  before  then  cut,  said  that  he  (the  defendant)  had  last 
night  some  flocking-cord  cut  into  six  yard  lengths,  but  he  knew  who 
did  it :  for  it  was  William  Vicars  ;  meaning  that  the  plaintiff  had  un- 
lawfully cut  the  said  cord.  And  so  it  stated  other  like  discourse  with 
other  third  persons,  imputing  to  the  plaintiff  that  he  had  maliciously 
cut  the  defendant's  cordage  in  his  rope-yard.  By  reason  whereof  the 
said  J.  0.,  believing  the  plaintiff  to  have  been  guilty  of  unlawfully  cut- 
ting the  said  flocking-cord,  &c.,  discharged  him  from  his  service  and 
employment,  and  has  always  since  refused  to  employ  him  ;  and  also  one 
R.  P.,  to  whom  the  plaintiff  applied  to  be  emploj'ed,  after  his  discharge 
from  J.  O.,  on  account  of  the  speaking  and  publishing  the  said  slander- 
ous words,  and  on  no  other  account  whatsoever,  refused  to  receive 
the  plaintiff  into  his  service.  And  by  reason  of  the  premises  the  plain- 
tiff has  been  and  is  still  out  of  employ  and  damnified,  &c. 

It  appeared  at  the  trial,  before  Lawrence,  J.,  at  Stafford,  that  the 
plaintiff  had  been  retained  by  J.  O.,  as  a  journeyman,  for  a  year,  at 
certain  wages,  and  that  before  the  expiration  of  the  year  his  master  had 
discharged  him,  in  consequence  of  the  words  spoken  by  the  defendant. 
That  the  plaintiff  afterwards  applied  to  R.  P.  for  employment,  who  re- 
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fused  to  employ  him,  in  consequence  of  the  words,  and  because  his 
former  master  had  discharged  him  for  the  offence  imputed  to  him.  The 
plaintiff  was  thereupon  nonsuited,  it  being  admitted  that  the  words  in 
themselves  were  not  actionable,  without  special  damage,  and  the  learned 
judge  being  of  opinion,  that  the  plaintiff  having  been  retained  by  his 
master,  under  a  contract  for  a  certain  time  then  unexpired,  it  was  not 
competent  for  the  master  to  discharge  him  on  account  of  the  words 
spoken ;  but  it  was  a  mere  wrongful  act  of  the  master,  for  which  he 
was  answerable  in  damages  to  the  plaintiff ;  that  the  supposed  special 
damage  was  the  loss  of  those  advantages  which  the  plaintiff  was  en- 
titled to  under  his  contract  with  his  master,  which  he  could  not  in  law 
be  considered  as  having  lost,  as  he  still  had  a  right  to  claim  them  of 
his  master,  who,  without  a  suflScient  cause,  had  refused  to  continue  the 
plaintiff  in  his  service.  2dly.  With  respect  to  the  subsequent  refusal 
of  R.  P.  to  employ  the  plaintiff,  that  it  did  not  appear  to  be  merely  on 
account  of  the  words  spoken,  but  rather  on  account  of  his  former  mas- 
ter having  discharged  him  in  consequence  of  the  accusation,  without 
which  he  might  not  have  regarded  the  words. 

Jervis  now  moved  to  set  aside  the  nonsuit,  and  urged  that  it  was 
alwaj-s  deemed  sufficient  proof  of  special  damage  in  these  cases,  to 
show  that  the  injury  arose,  in  fact,  from  the  slander  of  the  defendant, 
and  it  was  not  less  a  consequence  of  it  because  the  act  so  induced  was 
wrongful  on  the  part  of  the  master.  He  said  that  he  could  find  no  case 
where  such  a  distinction  was  laid  down,  and  that  the  practice  of  Nisi 
Prius  was  understood  to  be  otherwise.  2dly.  That  the  refusal  of  R.  P. 
to  employ  the  plaintiff  was  clear  of  that  objection ;  and  that  such  re- 
fusal had  proceeded  upon  the  alleged  cause  of  discharge  by  the  first 
master,  and  not  upon  the  bare  act  itself  of  discharge. 

Lord  Ellenboeough,  C.  J.,  said  that  the  special  damage  must  be 
the  legal  and  natural  consequence  of  the  words  spoken,  otherwise  it  did 
not  sustain  the  declaration ;  and  here  it  was  an  illegal  consequence,  a 
mere  wrongful  act  of  the  master,  for  which  the  defendant  was  no  more 
answerable  than  if,  in  consequence  of  the  words,  other  persons  had 
afterwards  assembled  and  seized  the  plaintiff,  and  thrown  him  into  a 
horsepond,  by  way  of  punishment  for  his  supposed  transgression.  And 
his  lordship  asked,  whether  any  case  could  be  mentioned  of  an  action 
of  this  sort,  sustained  by  proof  only  of  an  injury  sustained  by  the  tor- 
tious act  of  a  third  person.  Upon  the  second  ground,  non  liquet  that 
the  refusal  by  R.  P.  to  employ  the  plaintiff  was  in  consequence  of  the 
words  spoken,  as  it  is  alleged  to  be ;  there  was  at  least  a  concurrent 
cause,  the  act  of  his  former  master  in  refusing  to  continue  him  in  his 
employ,  which  was  more  likely  to  weigh  with  R.  P.  than  the  mere  words 
themselves  of  the  defendant. 

The  other  judges  concurring, 

Hule  refused. 


74  LYNCH  V.   KNIGHT. 


LYNCH,  Plaintiff  in  Ereoe,  i).  KNIGHT  AND   WIFE, 

D-EFENDANTS  IN   ErROE. 
1861.    9  House  of  Lords  Cases,  577.1 

Eeeoe  to  the  Irish  Exchequer  Chamber. 

Mrs.  Knight  (her  husband  being  joined  for  conformity  as  a  plaintiff) 
brought  an  action  to  recover  damages  from  Lynch  for  slander  uttered 
bj'  him  to  her  husband,  imputing  to  her  that  she  had  been  almost 
seduced  by  Casserly  before  her  mariaage.  The  ground  of  special  dam- 
age alleged  was,  that  in  consequence  of  the  slander  the  husband  forced 
her  to  leave  his  house  and  return  to  her  father,  whereby  she  lost  the 
consortium  of  lier  husband. 

The  majority  of  the  Law  Lords  held  that  the  alleged  ground  of  spe- 
cial damage  was  insufficient ;  the  conduct  of  the  husband  not  being 
(in  their  opinion)  a  natural  and  reasonable  consequence  of  the  slander. 

LoED  Wensletdale,  who  held,  on  another  ground,  that  the  action 
would  not  lie,  differed  from  the  other  Lords  as  to  the  special  damage. 
On  that  point  his  opinion  was  as  follows :  — 

This  view  of , the  case  makes  it  unnecessary  to  consider  whether  the 
slander  of  the  defendant  has  been  proved  to  be  the  cause  of  the  loss  — 
the  desertion  by  the  husband  —  so  as  to  make  the  words  actionable, 
thej'  not  being  so  unless  they  have  caused  a  special  damage.  Upon 
this  question  I  am  much  influenced  by  the  able  reasoning  of  Mr.  Jus- 
tice Christian.  I  strongly  incline  to  agree  with  him,  that  to  make  the 
words  actionable  by  reason  of  special  damage,  the  consequence  must 
be  such  as,  taking  human  nature  as  it  is,  with  its  infirmities,  and  hav- 
ing regard  to  the  relationship  of  the  parties  concerned,  might  fairly  and 
reasonably  have  been  anticipated  and  feared  would  follow  from  the 
speaking  the  words,  not  what  would  reasonably  follow,  or  we  ir\ight 
think  ought  to  follow. 

I  agree  with  the  learned  judges,  that  the  husband  was  not  justified  in 
sending  his  wife  away.  I  think  he  is  to  blame  ;  but  I  think  that  such 
deliberate  and  continued  accusations,  of  such  a  character,  coming  from 
such  a  quarter,  might  reasonably  be  expected  so  to  operate,  and  to  pro- 
duce the  result  which  thej'  did. 

In  the  case  of  Vicars  v.  WilcocJcs,  8  East,  1, 1  must  say  that  the  rules 
laid  down  by  Lord  EUenborough  are  too  restricted.  That  which  I 
have  taken  from  Mr.  Justice  Christian  seems  to  me,  I  own,  correct. 
I  cannot  agree  that  the  special  damage  must  be  the  natural  and  legal 
consequence  of  the  words,  if  true.  Lord  EUenborough  puts  as  an  ab- 
surd case,  that  a  plaintiff  could  recover  damages  for  being  thrown  into 

1  The  statement  of  facts  has  been  much  abridged.  The  arguments  and  most  of 
the  opinions  are  omitted.  Only  so  much  of  the  case  is  given  as  relates  to  the  point  in 
the  extract  from  Lord  Wensleydale's  opinion.  —  Ed. 
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a  horsepond,  as  a  consequence  of  words  spoken ;  but  I  own  I  can  con- 
ceive that  when  the  public  mind  was  greatly  excited  on  the  subject  of 
some  base  and  disgraceful  crime,  an  accusation  of  it  to  an  assembled 
mob  might,  under  particular  circumstances,  very  naturally  produce  that 
result,  and  a  compensation  might  be  given  for  an  act  occurring  as  a 
consequence  of  an  accusation  of  that  crime. 

Judgment  reversed. 


BINFOED  V.  JOHNSTON. 

1882.     82  Indiana,  426.1 

Feom  the  Montgomery  Circuit  Court. 

Action  to  recover  damages  for  death  of  plaintiflfs  minor  son.  Plain- 
tiff had  judgment  in  Circuit  Court. 

M.  W.  Bruner,  for  appellant. 

J.  E.  SuTTiphries,  for  appellee. 

Elliott,  J.  The  case  made  by  the  appellee's  complaint,  briefly 
stated,  is  this :  Two  sons  of  appellee,  Allen  and  Todd,  aged  twelve 
and  ten  years  respectively,  bought  of  the  appellant,  a  dealer  in  such 
articles,  pistol  cartridges  loaded  with  powder  and  ball.  The  boys 
purchased  the  cartridges  for  use  in  a  toy  pistol,  and  were  instructed  by 
appellant  how  to  make  use  of  them  in  this  pistol ;  the  appellant  knew 
the  dangerous  character  of  the  cartridges,  knew  the  hazard  of  using 
them  as  the  boys  proposed,  and  that  the  lads  were  unfit  to  be  intrusted 
■with  articles  of  such  a  character ;  shortly  after  the  sale,  the  toy  pistol, 
loaded  with  one  of  the  cartridges,  was  left  by  Allen  and  Todd  lying  on 
the  floor  of  their  home.  It  was  picked  up  by  their  brother  Bertie,  who 
was  six  years  of  age,  and  discharged,  the  ball  striking  Todd  and  inflict- 
ing a  wound  from  which  he  died. 

A  man  who  places  in  the  hands  of  a  child  an  article  of  a  dangerous 
character  and  one  likely  to  cause  injury  to  the  child  itself  or  to  others,  is 
guilty  of  an  actionable  wrong.  If  a  dealer  should  sell  to  a  child  dj-na- 
mite,  or  other  explosives  of  a  similar  character,  nobody  would  doubt 
that  he  had  committed  a  wrong  for  which  he  should  answer,  in  case 
injury  resulted.  So,  if  a  druggist  should  sell  to  a  child  a  deadly  drug, 
likely  to  cause  harm  to  the  child  or  injury  to  others,  he  would  certainly 
be  liable  to  an  action. 

The  more  diflBcult  question  is  whether  the  result  is  so  remote  from  the 
original  wrong  as  to  bring  the  case  within  the  operation  of  the  maxim 
causa  proxima,  et  non  remota,  spectatur.  It  is  not  easy  to  assign 
limits  to  this  rule,  nor  to  lay  down  any  general  test  which  will  enable 
courts  to  determine  when  a  case  is  within  or  without  the  rule.     It  is 

1  Part  of  the  case  is  omitted.  —  Ed. 
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true  that  general  formulas  have  been  frequently  stated,  but  these  have 
carried  us  but  little,  if  any,  beyond  the  meaning  conveyed  by  the  words 
of  the  maxim  itself. 

The  fact  that  some  agency  intervenes  between  the  original  wrong  and 
the  injury  does  not  necessarily  bring  the  case  within  the  rule ;  on  the 
contrary,  it  is  firmly  settled  that  the  intervention  of  a  third  person  or  of 
other  and  new  direct  causes  does  not  preclude  a  recovery  if  the  injury 
was  the  natural  or  probable  result  of  the  original  wrong.  Billman  v. 
Indianapolis,  &c.,  B.  B.  Co.,  76  Ind.  166  (40  Am.  R.  230).  This  doc- 
trine remounts  to  the  famous  case  of  Scott  v.  Shepherd,  2  W.  Black. 
892,  commonly  known  as  the  "  Squib  case."  The  rule  goes  so  far  as  to 
hold  that  the  original  wrong-doer  is  tesponsible,  even  though  the  agency 
of  a  second  wrong-doer  intervened.  This  doctrine  is  enforced  with 
great  power  by  Cockburn,  C.  J.,  in  Clark  v.  Chambers,  7  Cent.  L.  J. 
11 ;  and  is  approved  by  the  text- writers.  Cooley,  Torts,  70  ;  Addison, 
Torts,  section  12. 

Although  the  act  of  the  lad  Bertie  intervened  between  the  original 
wrong  and  the  injury,  we  cannot  deny  a  recovery  if  we  find  that  the  in- 
jury was  the  natural  or  probable  result  of  appellant's  original  wrong.  In 
Henry  v.  Southern  Pacific  B.  B.  Co.,  50  Cal.  176,  it  was  said  :  "  A 
long  series  of  judicial  decisions  has  defined  proximate,  or  immediate 
and  direct  damages  to  be  the  ordinary  and  natural  results  of  the  negli- 
gence ;  such  as  are  usual,  and  as  therefore  might  have  been  expected." 
Lord  Ellenborough  said  in  Townsend  v.  Wathen,  9  East,  277,  that 
"  Every  man  must  be  taken  to  contemplate  the  probable  consequences 
of  the  act  he  does."  In  Billmaii  v.  Indianapolis,  &c.,  B.  B.  Co.,  supra, 
very  many  cases  are  cited  declaring  and  enforcing  this  doctrine,  and  we 
deem  it  unnecessary  to  here  repeat  the  citations.  Under  the  rule  de- 
clared in  the  cases  referred  to,  it  is  clear  that  one  who  sells  dangerous 
explosives  to  a  child,  knowing  that  they  are  to  be  used  in  such  a  man- 
ner as  to  put  in  jeopardy  the  lives  of  others,  must  be  taken  to  contem- 
plate the  probable  consequences  of  his  wrongful  act.  It  is  a  probable 
consequence  of  such  a  sale  as  that  charged  against  appellant,  that  the 
explosives  may  be  so  used  by  children,  among  whom  it  is  natural  to 
expect  that  they  will  be  taken,  as  to  injure  the  buyers  or  their  associ- 
ates. A  strong  illustration  of  the  principle  here  aflSrmed  is  afibrded  by 
the  case  of  Dixon  v.  Bell,  5  M.  &  S.  198.  In  that  case  the  defendant 
sent  a  child  for  a  loaded  gun,  desiring  that  the  person  who  was  to 
deliver  it  should  take  out  the  priming.  This  was  done  ;  but  the  gun 
was  discharged  by  the  imprudent  act  of  the  child,  the  plaintiff  injured, 
and  it  was  held  that  the  defendant  was  liable.  In  Lynch  v.  Nurdin, 
1  Q.  B.  29,  the  doctrine  of  the  case  cited  was  approved,  and  the  same 
judgment  has  been  pronounced  upon  it  by  other  courts  as  well  as  by 
the  text-writers.  Carter  v.  Towne,  98  Mass.  567  ;  "Wharton,  Neg.  851 ; 
Shearman  &  Eedf.  Neg.  3d  ed.,  596. 

There  is  no  such  contributory  negligence  disclosed  as  will  defeat  a 
recovery.    The  age  of  the  lads  who  bought  the  cartridges,  the  use  the 
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appellant  knew  they  intended  to  make  of  them,  and  the  fact  that  they 
did  use  them  as  instructed  by  him,  are  all  important  matters  for  con- 
sideration upon  the  question  of  contributory  negligence.  There  are 
very  many  cases  holding  that  the  age  of  the  child  is  always  to  be  taken 
into  account,  and  that  what  would  be  negligence  in  an  adult  will  not  be 
negligence  in  a  young  lad.  The  Supreme  Court  of  the  United  States 
thus  states  the  rule :  "  The  care  and  caution  required  of  a  child  is  ac- 
cording to  his  maturity  and  capacity  only,  and  this  is  to  be  determined 
in  each  case  bj'  the  circumstances  of  that  case."  Railroad  Co.  v.  Stout, 
17  Wall.  657.  It  must  be  the  law,  in  cases  of  this  nature,  that  the  age 
of  the  child  shall  be  considered,  or  it  must  follow  that  a  vendor  of  the 
most  dangerous  explosives  may  sell  them  as  freely  to  young  children 
as  to  men  of  mature  years,  and  this  surely  would  be  a  result  which  no 
reasonable  man  would  undertake  to  support.  In  Potter  v.  Faulkner, 
1  Best  &  S.  800,  Erie,  C.  J.,  said :  "  The  law  of  England,  in  its  care 
for  human  life,  requires  consummate  caution  in  the  person  who  deals 
with  dangerous  weapons ; "  and  we  think  it  may  with  equal  truth  be 
said  that  the  common  law  both  of  England  and  America  requires  of  him 
who  deals  with  dangerous  explosives  to  refrain  from  placing  them  in  the 
hands  of  children  of  tender  age.  If  the  child  is  too  young  to  know  the 
character  of  the  thing  sold  him,  it  is  the  business  of  the  dealer  to  refuse 
to  sell  him  articles  likelj'  to  put  in  jeopardj'  his  own  or  some  other  per- 
son's life.  Where  one  sells  another  a  dangerous  instrument,  and  that 
other  is  ignorant  of  its  true  character,  and  this  the  seller  knows,  he  is 
responsible  for  injuries  resulting  from  the  negligent  use  of  the  instru 
ment.  There  are  many  well-reasoned  cases  which,  carrj'ing  the  doctrine/ 
still  further,  hold  that  one  who  places  a  dangerous  thing  in  a  position 
where  it  is  likely  to  cause  injuries  to  others,  is  liable  to  a  child  who  is 
injured,  although  he  may  be  a  trespasser.  £ircl  v.  Holhrooh,  4  Bing. 
628  ;  State  v.  Moore,  31  Conn.  479  ;  Birge  v.  Gardner,  19  Conn.  507 ; 
Lynch  v.  ^urdin,  supra;  Kerr  v.  Forgue,  54  111.  482 ;  Keffe  v.  Mil- 
waukee, dtc.  B.  W.  Co.,  21  Minn.  207  (18  Am.  R.  393)  ;  Bailroad  Co, 
V.  Stout,  supra.  The  case  in  judgment  does  not  require  us  to  carrj'  the 
rule  to  the  extent  to  which  it  is  carried  in  the  cases  cited.  Here,  the 
appellant,  with  full  knowledge  of  the  character  of  the  cartridges,  and 
fully  informed  as  to  the  use  the  lads  intended  to  make  of  them,  placed 
these  dangerous  instruments  in  their  hands,  and  he  cannot  now  escape 
liability,  upon  the  ground  that  the  boj-s  had  no  right  to  buy  or  use 
such  articles.  Nor  can  he  escape  upon  the  ground  that  the  loaded 
pistol  was  left  lying  where  the  young  child,  Bertie,  could  reach  it.  One 
who  deals  with  children  must  anticipate  the  ordinary  behavior  of  chil- 
dren. The  appellant  was  bound  to  take  notice  of  the  natural  conduct 
of  lads  like  those  to  whom  he  sold  the  cartridges,  and  it  cannot  be  justly 
said  that  the  act  of  the  lads  in  carrying  the  pistol  with  them  to  their 
home,  and  leaving  it  upon  the  floor  within  reach  of  their  brother  and 
playmate,  was  an  unnatural  or  improbable  one. 
[Part  of  opinion  omitted.] 
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Additional  strength  is  added  to  one,  at  least,  of  the  paragraphs  of 
the  complaint  by  the  facts  stated  in  it,  showing  that  the  cartridges  were 
sold  in  violation  of  an  express  statute  of  the  State.     By  an  act  passed 
in  1875,  and  incorporated  in  the  Revision  of  1881  as  section  1986,  it  is 
made  a  misdemeanor  to  "  sell,  barter,  or  give  to  any  other  person  under 
the  age  of  twenty-one  years  any  cartridges  manufactured  and  designed 
for  use  in  a  pistol."    In  placing  the  cartridges  in  the  hands  of  the  lads, 
1  Allen  and  Todd,  the  appellant  did  an  unlawful  act,  and  under  settled 
\principles  is  Uable  for  the  consequences  naturally  and  proximatelj'  re- 
sulting from  his  unlawful  act.    In  Weick  v.  Lander,  75  111.  93,  it  is 
neld  that,  "  where  an  act  unlawful  in  itself  is  done,  from  which  an  injury 
may  reasonably  and  naturally  be  expected  to  result,  the  injury,  when 
it  occurs,  will  be  traced  back  and  visited  upon  the  original  wrong-doer." 
In  the  course  of  the  opinion  and  as  a  commentarj'  upon  cases  reviewed, 
/it  is  said :  "  The  principle  announced  is,  that  whoever  does  an  unlawful 
I  act  is  to  be  regarded  as  the  doer  of  all  that  follows."     The  decision  in 
?  the  case  cited  is  well  sustained ;  it  finds  support  from  the  cases  hereto- 
fore cited  as  well  as  from  the  following  and  many  others :   Greenland 
V.  Chaplin,  5  Exch.  243  ;  Powell  v.  Deveney,  3  Cush.  300  ;  Sheridan  v. 
Brooklyn,  &c.  It.  B.  Co.,  36  N.  Y.  39 ;   Griggs  v.  Fleckenstein,  14 
Minn.  81;  Wellington  y.  Downer  Kerosene  Oil  Co.,  104  Mass.  64; 
Farrant  v.  Barnes,  11  C.  B.  (n.  s.)  553. 
[Remainder  of  opinion  omitted.]  Judgment  affirmed. 


CARTER  V.  TOWNE. 

1870.     103  Massachusetts,  507. 

ToET  for  carelessly  and  unlawfully  selling  to  the  plaintiff,  a  child 
eight  years  old,  two  pounds  of  gunpowder,  which  the  plaintiff  fired  off 
and  was  thereby  injured.  After  this  Court  had  overruled  the  demurrer 
to  the  declaration,  as  reported  98  Mass.  567,  the  defendants  filed  an 
answer,  denying  each  and  every  allegation  in  the  declaration,  and  al- 
leging that,  if  the  sale  was  made  to  the  plaintiff,  it  was  made  with  the 
knowledge  and  assent  of  the  plaintiff's  father. 

At  the  trial  in  the  Superior  Court,  before  Putnam,  J.,  the  plaintiff 
testified  that  he  became  nine  years  old  in  March,  1867,  and  that  on 
June  27,  1867,  he  went  alone  to  the  shop  of  the  defendants  and  pur- 
chased of  them  a  pistol,  a  box  of  percussion  caps,  and  two  pounds  of 
gunpowder  in  four  packages  containing  one  half  pound  each ;  that  he 
carried  these  articles  home,  and  with  the  knowledge  of  his  aunt,  who 
was  in  charge  of  the  house  and  of  himself  in  the  absence  from  town  of  his 
father  and  mother,  placed  them  in  a  cupboard  in  the  sitting-room  ;  that 
the  powder  remained  in  the  cupboard  until  July  4  following,  when  his 
mother  took  the  pistol  and  a  portion  of  the  powder  from  the  cupboard 
and  gave  them  to  him,  and  with  her  knowledge  he  fired  about  a  pound 
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of  the  powder  from  the  pistol,  until  he  broke  the  hammer  of  the  pistol 
lock ;  that  on  July  9,  he,  with  the  knowledge  of  his  mother,  took  from 
the  cupboard  a  flask,  containing  a  quarter  of  a  pound  of  the  powder, 
carried  it  into  the  yard  adjoining  the  house,  strewed  part  of  the  powder 
on  the  ground,  left  the  flask  containing  the  rest  of  it  near  the  trail  he 
had  made,  and  fired  the  powder ;  that  the  flask  exploded  and  he  was 
burned  thereby  ;  that  he  bought  this  powder  and  pistol  to  use  on  July 
4 :  and  that  his  father  was  at  home  at  night,  but  absent  through  the 
day,  and  knew  nothing  about  this  powder;  and  there  was  no  evidence 
that  the  father  did  know  anything  about  it.  The  plaintiffs  mother 
denied  any  knowledge  of  his  use  of  the  powder  on  July  9. 

The  defendants  ofi"ered  no  evidence,  but  requested  the  judge  to  in- 
struct the  jury  "  that  there  was  no  legal  and  sufficient  evidence  to 
authorize  the  jury  to  find  a  verdict  for  the  plaintiff;  and  that  the  act  of 
selling  the  gunpowder  was  not  the  immediate  and  proximate  cause  of 
the  injury."  The  judge  declined  so  to  instruct  the  jury,  and  instructed 
them  that  "  if  the  mother  knew  of  the  use  of  the  powder  by  the  plaintiff 
at  the  time  of  the  accident,  the  defendants  would  not  be  responsible ; 
but  that  the  fact  that  she  knew  of  his  use  of  it  on  the  preceding  4th  of 
July  would  not  necessarily  prevent  the  plaintiff  from  recovering,  unless 
the  jury  found  that  the  fact  that  she  knew  of  his  use  of  it  on  the  4th  of 
July  ought  to  have  led  her  to  believe  that  the  plaintiff  might  have  ob- 
tained possession  of  it  and  used  it  without  her  knowledge,  on  the  occa- 
sion of  the  accident,  and  if  so,  then  it  was  her  duty  to  have  put  it 
where  he  could  not  possibly  have  got  hold  of  it,  and  the  defendants 
would  not  be  liable."  The  jury  returned  a  verdict  for  the  plaintiff,  and 
the  defendants  alleged  exceptions. 

G.  A.  Somerby,  for  the  defendants. 

iVI  St.  J.  Green,  for  the  plaintifl',  to  the  point  that  the  immediate  and 
proximate  cause  of  the  injury  was  the  sale  of  the  gunpowder,  cited 
McDonald  v.  ^netting,  14  Allen,  290 ;  Underhill  v.  Manchester,  45 
N.  H.  214 ;  Holden  v.  Rutland  &  Burlington  Railroad  Co.,  30  Vt. 
297;  McGrew  v.  Stone,  53  Penn.  State,  436  ;  Marble  v.  Worcester,  4 
Gray,  395. 

Grat,  J.  The  testimony  introduced  for  the  plaintiff  at  the  trial  dis- 
closes quite  a  different  case  from  that  alleged  in  the  declaration,  which 
was  held  suflflcient  when. the  case  was  before  us  on  the  demurrer;  and 
shows  that  the  gunpowder  sold  by  the  defendants  to  the  plaintiff  had 
been  in  the  legal  custody  and  control  df  the  plaintiff's  parents,  or,  in 
their  absence,  of  his  aunt,  for  more  than  a  week  before  the  use  of  the 
gunpowder  by  which  he  was  injured.  Under  these  circumstances,  that 
injurj'  was  not  the  direct  or  proximate,  the  natural  or  probable  conse- 
quence of  the  defendants'  act;  and  the  jury  should  have  been  in- 
structed, in  accordance  with  the  defendants'  request,  that  there  was  no 
legal  and  sufl3cient  evidence  to  authorize  them  to  return  a  verdict  for 
the  plaintiff.  As  this  strikes  at  the  root  of  the  action,  it  is  unnecessary 
to  consider  the  other  questions  argued  by  counsel. 

Mcceptions  sustained. 
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ILLIDGE  V.  GOODWIN. 

1831.     5  Carringtm  ^  Payne,  190.1 

The  declaration  stated,  that  the  plaintiff  was  possessed  of  certain 
goods  and  porcelain,  in  a  certain  shop  window ;  and  that  the  defendant 
was  possessed  of  a  cart  and  horse,  which,  through  the  negligence  of  his 
servant,  was  backed  against  the  window,  and  broke  the  china ;  -whereby^ 
the  plaintiff  was  put  to  expense,  &c. 

It  appeared  from  the  evidence  that  a  scavenger's  cart,  with  the  name 
of  Joseph  Goodwin  upon  it,  backed  against  the  window  of  the  plain- 
tiff's shop,  and  broke  a  quantity  of  china ;  and  that  the  carman  was  not 
there  at  the  time,  but  came  up  very  soon  after. 

Spankie,  Serjt.,  for  defendant.  I  shall  show  that  the  horse  was 
a  very  quiet  one,  and  that  a  person  passing  by  whipped  him  and  made 
him  move.  This  person  is  responsible,  and  not  the  owner  of  the  horse. 
It  is  similar  to  the  case  of  a  thing  thrown.  See  Scott  v.  Shepherd,  3 
Wilson,  403.  This  will  make  it  a  question,  whether  it  was  such  an 
accident  as  they  are  entitled  to  recover  for,  on  the  ground  of  negligence. 
Leaving  a  spirited  horse  is  negligence ;  but  leaving  a  steady  one,  which 
would  not  move  if  left  to  himself  and  not  struck,  is  not  negligence. 

To  make  out  the  defence  opened  by  Spankie,  Serjt.,  two  witnesses 
were  called,  who  swore  to  the  striking  of  the  horse  by  a  person  passing 
by ;  and  one  added,  that  the  horse  backed  against  the  window  in  con- 
sequence of  the  bad  management  of  the  plaintiff's  shopman,  who  came 
out  and  laid  hold  of  his  head.  During  the  cross-examination  of  the 
second  of  these  witnesses,  the  jury  interposed,  and  said  they  did  not 
believe  the  evidence  of  eitlier  of  them. 

TiNDAL,  C.  J.  After  all,  supposing  them  to  be  speaking  the  truth,  it 
does  not  amount  to  a  defence.  If  a  man  chooses  to  leave  a  cart  stand- 
ing in  the  street,  he  must  take  the  risk  of  any  mischief  that  may  be 
done.  Verdict  for  plaintiff. 


FERGUS  LANE  v.  ATLANTIC  WOEKS. 

1872.     Ill  Massackasetts,  136.^ 

ToET.  The  declaration  was  as  follows :  "  And  the  plaintiff  says  that 
the  defendants  carelessly  left  a  truck,  loaded  with  iron,  in  Marion 
Street,  a  public  highway  in  Boston,  for  the  space  of  twenty  minutes 
and  more  ;  and  the  iron  on  said  truck  was  so  carelessly  and  negligently 

1  Part  of  the  case  is  omitted.  —  Ed. 

2  The  statement  of  the  case  has  been  mnch  abridged.  Only  so  mnch  ot  the  opinion 
is  given  as  relates  to  one  point.  —  Ed. 
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placed  that  it  would  easily  fall  off;  and  that  the  plaintiff  was  walking 
in  said  highway,  and  was  lawfully  in  said  highway,  and  lawfully  using 
said  highway,  and  in  the  exercise  of  due  care ;  and  said  iron  upon  said 
truck  was  thrown  and  fell  therefrom  upon  the  plaintiff  in  consequence 
of  the  defendants'  carelessness,  and  the  plaintiff  was  severely  bruised 
and  crippled,"  «&c.  The  answer  was  a  general  denial  of  the  plaintiff's 
allegations. 

At  the  second  trial  in  the  Superior  Court,  before  Devens,  J.,  after 
the  decision  reported  in  107  Mass.  104,  the  plaintiff  introduced'  evi- 
dence that  the  defendants  left  a  truck  with  a  bar  of  iron  on  it  standing 
in  front  of  their  works  on  Marion  Street,  which  was  a  public  highway 
in  Boston ;  that  the  iron  was  not  fastened,  but  would  easily  roll  off  the 
truck;  that  the  plaintiff,  then  seven  years  old,  and  a  boy  about  the 
same  age  named  James  Conners,  were  walking,  between  six  and  seven 
in  the  evening,  on  the  side  of  Marion  Street  opposite  the  truck  and  the 
defendants'  works ;  that  Horace  Lane,  a  boy  twelve  years  old,  being 
near  the  truck,  called  to  them  to  come  over  and  see  him  move  it ;  that 
the  plaintiff  and  Conners  said  they  would  go  over  and  watch  him  do  it ; 
that  they  went  over  accordingly ;  that  the  plaintiff  stood  near  the  truck 
to  see  the  wheels  move,  as  Horace  Lane  took  hold  of  the  tongue  of  the 
truck ;  that  Horace  Lane  moved  the  tongue  somewhat ;  that  the  iron 
rolled  off  and  injured  the  plaintiff's  leg ;  and  that  neither  the  plaintiff 
nor  Conners  touched  the  iron  or  truck  at  all. 

The  jury  were  instructed  as  to  what  would  make  plaintiff  a  partici- 
pator in  the  wrongful  actM  Horace  Lane ;  and  were  also  instructed,  in 
substance,Hhat  plaintiff  could  not  recover  unless  he  was  in  the  exercise 
of  the  due  and  reasonable  care  that  should  be  expected  of  a  person  of 
his  age.  \ 

The  defendants  requested  the  Court  to  give  the  following  instruction  : 

"  While  it  is  true  that  negligence  alone  on  the  part  of  Horace  Lane, 
which  contributed  to  the  injury,  combining  with  the  defendants'  negli- 
gence, would  not  prevent  a  recovery,  unless  the  plaintiff's  negligence 
also  concurred  as  one  of  the  contributory  causes  also ;  yet,  if  the  fault 
of  Horace  Lane  was  not  negligence,  hut  a  voluntarj'  meddling  with  the 
truck  or  iron,  for  an  unlawful  purpose,  and  wholly  as  a  sheer  trespass, 
and  this  culpable  conduct  was  the  direct  cause  of  the  injury  which  would 
not  have  happened  otherwise,  the  plaintiff  cannot  recover." 

The  Court  did  not  give  the  ruling  requested. 

The  following  instructions,  among  others,  were  given  :  — 

"If  the  sole  or  direct  cause  of  the  accident  was  the  act  of  Horace 
Lane,  the  defendants  are  not  responsible.  If  he  was  the  culpable  cause 
of  the  accident,  that  is  to  say,  if  the  accident  resulted  from  the  fault  of 
Horace  Lane,  they  are  not  responsible.  But  if  Horace  Lane  merelj' 
contributed  to  the  accident,  and  if  the  accident  resulted  from  the  joint 
negligence  of  Horace  Lane  in  his  conduct  in  regard  to  moving  the  truck 
and  the  negligence  of  the  defendants  in  leaving  it  there,  where  it  was 
thus  exposed,  or  leaving  it  so  insecurely  fastened  that  this  particular 
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danger  might  be  reasonably  apprehended  therefrom,  then  the  inter- 
mediate act  of  Horace  Lane  will  not  prevent  the  plaintiff  from  recover- 
ing, provided  he  himself  was  in  the  exercise  of  due  and  reasonable 
care."  Verdict  for  plaintiff. 

A.  A.  Banney  and  iV^  Morse,  for  defendants. 

V.  G.  Colburn,  for  plaintiff. 

Colt,  J.  In  actions  of  this  description,  the  defendant  is  liable  for  the 
natural  and  probable  consequences  of  his  negligent  act  or  omission. 
The  injury  must  be  the  direct  result  of  the  misconduct  charged ;  but  it 
will  not  be  considered  too  remote  if,  according  to  the  usual  experience 
of  mankind,  the  result  ought  to  havp  been  apprehended. 

The  act  of  a  third  person,  intervening  and  contributing  a  condition  ■ 
necessary  to  the  injurious  effect  of  the  original  negligence,  will  not  ex- 1 
cuse  the  first  wrong-doer,  if  such  act  ought  to  have  been  foreseen.    The  I 
original  negligence  still  remains  a  culpable  and  direct  cause  of  the  in- 
jury.   The  test  is  to  be  found  in  the  probable  injurious  consequences 
which  were  to  be  anticipated,  not  in  the  number  of  subsequent  events 
and  agencies  which  might  arise. 

Whether  in  any  given  case  the  act  charged  was  negligent,  and 
whether  the  injury  suffered  was,  within  the  relation  of  cause  and  effect, 
legally  attributable  to  it,  are  questions  for  the  jury.  They  present  often- 
times difficult  questions  of  fact,  requiring  practical  knowledge  and  ex- 
perience for  their  settlement,  and  where  there  is  evidence  to  justify  the 
verdict  it  cannot  be  set  aside  as  matter  of  law.  The  only  question  for 
the  Court  is,  whether  the  instructions  given  upon  these  points  stated 
the  true  tests  of  liability. 

[Other  points  disposed  of.] 

3.  The  last  instruction  asked  was  rightly  refused.  Under  the  law  as 
laid  down  by  the  Court  the  jury  must  have  found  the  defendants  guilty 
of  negligence  in  doing  that  from  which  injury  might  reasonably  have 
been  expected,  and  from  which  injury  resulted ;  that  the  plaintiff  was  in 
the  exercise  of  due  care  ;  that  Horace  Lane's  act  was  not  the  sole,  di- 
rect, or  culpable  cause  of  the  injury ;  that  he  did  not  purposely  roll  the 
iron  upon  the  plaintiff;  and  that  the  plaintiff  was  not  a  joint  actor  with 
him  in  the  transaction,  but  only  a  spectator.  This  supports  the  ver- 
dict. It  is  immaterial  whether  the  act  of  Horace  Lane  was  mere  negli- 
gence or  a  voluntarj'  intermeddling.  It  was  an  act  which  the  jury  have 
found  the  defendants  ought  to  have  apprehended  and  provided  against. 
McDonald  v.  Snelling,  14  Allen,  290,  295 ;  Powell  v.  Deveney,  3 
Cush.  300 ;  Barnes  v.  Chapin,  4  Allen,  444 ;  Tutein  v.  Hurley,  98 
Mass.  211 ;  Dixon  v.  Bell,  5  M.  &  S.  198  ;  Mangan  v.  Atterton,  L.  R. 
1  Ex.  239  ;  Illidge  v.  Goodwin,  5  C.  &  P.  190;  Burrows  v.  March 
Gas  Co.,  L.  R.  5  Ex.  67,  71 ;  Hughes  v.  Macfie,  2  H.  &  C.  744. 

Exceptions  overruled. 
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1889.     61  New  York  Supreme  Court  (54  Hun),  625. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiff,  entered 
upon  the  verdict  of  a  jury. 

Edwin  Young,  for  the  appellant. 

Edwin  Countryman,  for  the  respondent. 

Putnam,  J.  Plaintiff,  while  lawfully  on  a  regular  passenger  train  of 
defendant,  on  May  20, 1884,  was  injured  by  its  coUision  with  a  "  wild- 
cat "  engine.  The  wild-cat  engine  was  left  that  evening  about  7  o'clock 
standing  upon  a  side  track,  two  tracks  east  of  the  down  main  track, 
upon  which  the  collision  occurred,  with  its  fire  banked,  in  charge  of 
an  employee  (one  McFarland)  whose  duty  it  was  to  keep  water  in  the 
boiler  and  take  general  charge  of  it  over  night.  About  one  a.  m.,  Mc- 
Farland left  the  engine  standing  upon  said  side-track  and  went  north 
several  hundred  feet  to  a  switch-shanty.  While  there  the  engine  was 
moved  in  some  way  across  several  switches  upon  the  south-bound  main 
track,  and  the  engine  started  north,  backward,  without  lights  and  with 
no  person  upon  it,  at  full  speed.  It  ran  about  half  a  mile  and  collided 
with  the  train  in  question. 

The  action  is  founded  on  the  defendant's  alleged  negligence  in  leaving 
its  engine  unattended  on  a  side-track,  and  it  is  claimed  that  such  negli- 
gence caused  the  injury  to  plaintiff  for  which  the  action  is  brought. 
It  is  not  clear  that  the  act  of  defendant  in  leaving  its  engine  on  its 
own  premises,  with  its  fire  banked  and  where  it  could  not  go  on  to  any 
main  track  without  passing  several  switches,  with  a  competent  man  in 
charge  of  it,  and  who  appears  only  to  have  left  it  after  it  had  stood 
six  hours,  and  when  not  likely  to  start,  was  under  any  circumstances 
a  negligent  act.  A  partj-  is  only  answerable,  as  for  negligence,  for 
omitting  to  provide  against  those  dangers  which  might  be  reasonablj'  ex- 
pected to  occur,  such  as  might  be  foreseen  by  ordinary  forecast.  Car- 
penter Case,  24  Hun,  108.  Could  defendant,  by  ordinary  forecast, 
have  foreseen  that  this  engine,  would  be  moved  over  two  or  three 
switches,  across  an  intervening  track,  on  to  the  south-bound  track  and 
sent  flj'ing  northward  ?  We,  however,  in  our  consideration  of  the  case, 
assume  that  the  jury  were  authorized  to  find  that  the  act  of  defendant 
and  its  servants,  in  leaving  this  engine  on  the  track  unattended  at  the 
time  mentioned,  was  negligence,  and  hence  that  if  that  negligent  act 
was  the  cause,  or  proximate  cause,  of  the  injury  to  the  plaintiff,  the 
verdict  given  by  the  jury  should  be  sustained. 

The  learned  judge  who  presided  at  the  trial  charged  that,  if  the  en- 
gine was  started  from  where  it  was  placed  by  the  employees  of  the 
defendant  the  night  before,  by  some  person  not  in  the  employ  of  de- , 
fendant,  and  taken  to  the  main  track  and  sent  northward,  thus  caus- 
ing the  accident,  the  defendant  was  not  liable ;  but  that  if  such  act  was 
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done  by  one  of  defendant's  employees,  though  negligently  or  wilfully, 
defendant  would  be  liable.  And  he  refused  to  charge  that  if  the  act 
was  done  maliciously  by  one  of  the  defendant's  employees  (except 
McFarland),  defendant  was  not  liable. 

[Upon  the  evidence,  the  jury  might  have  found  that  the  engine 
was  moved  from  where  it  was  left  and  was  sent  northward  by  hu- 
man agency.  The  act  by  whomsoever  done,  was  a  wicked,  malicious, 
and  criminal  act,  subjecting  the  offender  to  criminal  punishment.  Even 
if  the  person  so  moving  the  engine  was  an  employee  of  the  defendant, 
yet  the  defendant  is  no  more  responsible  for  the  act  than  if  it  had  been 
done  by  one  not  in  its  employ.  The  employee,  in  doing  such  an  act, 
would  not  be  regarded  by  the  law  as  the  agent  of  the  defendant.  If  a 
servant  goes  outside  of  his  employment,  and  without  regard  to  his  ser- 
vice, acting  with  malice  or  in  order  to  effect  some  purpose  of  his  own, 
wantonly  causes  damage  to  another,  the  master  is  not  liable.-'] 

We  think,  therefore,  that  as  it  appeared,  or  the  jury  were  authorized 
to  find,  that  the  engine  was  moved  south  to  the  main  ti'ack,  and  then 
north,  by  some  employee  of  defendant  or  other  person  maliciously,  the 
defendant  was  entitled  to  have  the  jury  instructed  that  if  the  engine 
was  maliciously  started  by  one  of  defendant's  employees,  other  than 
McFarland,  the  defendant  was  not  liable.  Also,  that  the  exception 
to  the  charge  of  the  judge  to  the  jury,  that  if  the  person  who  com- 
mitted the  act  was  an  employee  of  the  company,  whether  the  act  was 
done  carelessly  or  wilfully,  the  defendant  was  not  relieved  of  liability, 
was  well  taken,  and  hence  that  there  should  be  a  new  trial  unless  the 
position  taken  by  plaintiff,  and  next  considered,  is  correct. 

The  plaintiff  contends  that,  conceding  the  engine  was  moved  mali- 
ciously by  an  employee  of  the  defendant  or  other  person,  yet  the  neg- 
ligent act  of  the  defendant  in  leaving  where  it  was  a  dangerous  machine 
with  fire  in  it,  and  without  an  attendant,  was  one  of  the  concurring  or 
proximate  causes  of  the  injury  to  the  plaintiff  and  hence  that  plainti^ 
was  entitled  to  recover. 

In  Williams  v.  Delaware,  Lackawanna.,  &  Western  Bailroad  Com- 
pany, 39  Hun,  434,  it  is  stated  that  "  to  entitle  the  plaintiff  to  recover 
upon  the  ground  that  defendant  was  guilty  of  negligence,  in  not  furnish- 
ing a  sufficient  number  of  brakemen,  it  was  incumbent  on  the  plaintiff  to 
show  that  his  injury  was  the  result  of  such  negligence  ;  that  it  was  the 
natural  and  probable  consequence  of  the  defendant's  omission,  and  that 
the  accident  would  not  have  happened  but  for  such  omission."  Wharton 
says  :  "  Supposing  that  if  it  had  not  been  for  the  intervention  of  a  re- 
sponsible third  party,  the  defendant's  negligence  would  have  produced 
no  damage  to  the  plaintiff,  is  the  defendant  liable  to  the  plaintiff? 
This  question  must  be  answered  in  the  negative,  for  the  general  reason 
that  causal  connection  between  negligence  and  damage  is  broken  by  the 

1  The  passages  enclosed  in  [  ]  are  an  abridgment  of  the  opinion  of  the  court  on 
this  branch  of  the  case.  —  Ed. 
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interposition  of  independent  responsible  human  action."  "Wharton's 
Law  of  Negligence,  §  134.  The  negligent  act  which  is  the  proximate 
cause  of  the  injury  is  an  act  which  naturally  and  probably  would  pro- 
duce it.  Kerrigan  v.  Bart,  40  Hun,  390,  391 ;  Williams'  Case,  supra; 
Myan  y.  N.  T.  C.  B.  B.  Co.,  35  N.  Y.  210 ;  Lowery  v.  Manhattan 
My.  Co.,  99  id.  158  ;  Pollett  v.  Long,  56  id.  200  ;  Hofnagle  v.  N.  Y. 
G.  tfc  H.  JR.  B.  B.  Co.,  55  id.  608.  That  is,  where  the  negligent  act  is 
the  cause  of  the  injury  and  where  there  is  no  intervening  agency  affect- 
ing or  changing  the  operation  of  the  primal  cause,  Beiper  v.  Nichols, 
31  Hun,  495. 

^  The  injury  to  plaintiff,  for  which  this  action  is  brought,  was  not 
caused  by  the  neglect  of  the  defendant  in  leaving  its  car  on  the  track. 
The  injury  was  not  the  natural  or  ordinary  result  of  such  an  act.  It 
could  not  have  been  foreseen.  Between  the  alleged  negligence  of  de- 
fendant and  the  accident  intervened  a  wilful,  malicious,  and  criminal 
act  of  a  third  person,  which  caused  the  injury  and  broke  the  connec- 
tion between  defendant's  negligence  and  the  accident.  In  fact,  some 
person  stole  defendant's  engine  and  sent  it  flying  up  the  track,  and  this 
wicked  criminal  act  was  the  cause  of  the  injury  to  the  plaintiflf,  and  de- 
fendant's act  in  leaving  the  engine  where  the  criminal  could  start  it  was 
in  no  sense  the  proximate  cause  of  the  injury,  or  an  act  which  ordina- 
rily or  naturally  could  have  produced  it. 

Plaintiff  has  called  our  attention  to  a  large  number  of  cases  bearing 
on  the  question  discussed.  We  have  examined  those  cases  and  do  not 
think  that  any  of  them  are  quite  parallel  to  this  case.  None  of  them  held 
that  where,  between  the  negligeiit  act  and  the  injury,  there  intervened 
a  wilful,  malicious,  and  criminal  act,  which  was  the  immediate  cause  of 
the  injury,  and  where  the  injury  was  not  the  ordinary  or  probable  re- 
sult of  the  negligence  complained  of,  and  could  nothave  been  foreseen, 
that  such  negligence  is  the  proximate  cause  of  the  injury. 

In  the  cases  cited  by  plaintiff  it  will  be  found  that  the  injury  was  the 
natural,  probable,  or  direct  result  of  the  negligent  act.  In  the  Cohen 
Case,  113  N.'Y.  532,  the  injury  was  the  direct  result  of  the  wrongful 
act  of  the  city  of  New  York,  in  allowing  a  person  to  keep  a  nuisance 
in  the  street.  In  Lane  v;  Atlantic  WorJes,  111  Mass.  136,  the  Court 
put  the  decision  on  the  ground  "  that  the  original  negligence  still  re- 
mains a  culpable  and  direct  cause  of  the  injury.  The  test  is  to  be 
found  in  the  probable  injurious  consequences  which  were  to  be  antici- 
pated. In  Illidge  v.  Goodwin,  5  Carr.  &  P.  190,  a  horse  and  cart 
were  left  in  the  street  without  an  attendant.  A  wrong-doer  struck  the 
horse,  started  him,  and  he  did  the  injury  complained  of.  But  a  horse 
standing  in  the  street  is  liable  to  run  away.  It  may  become  restless  or 
frightened,  or  be  started  by  a  wrong-doer.  The  injury  in  that  case  was 
the  natural  and  ordinary  consequence  of  the  neglect  shown  and  should 
have  been  foreseen.  That  case  is  very  brieflj'  reported.  It  does  not 
appear  whether  the  striking  of  the  horse  was  merely  a  negligent  strik- 
ing or  a  wilful  act.    If  in  that  case  some  one  had  taken  the  reins  and 
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driven  the  cart  into  another  street,  and  started  the  horse  on  a  run 
against  another  wagon  on  that  street,  the  case  would  have  been  more 
like  this. 

The  case  before  us  (assuming  that  some  person  maliciously  started 
the  engine)  might  be  deemed  like  that  of  a  man  who  negligently  left 
a  loaded  gun  on  his  premises,  accessible  to  the  public,  which  some  one 
took  and  with  it  injured  another.  Would  the  owner  of  the  gun  be  lia- 
ble for  the  injury?  In  Binford  v.  Johnston,  82  Ind.  428,  it  was  held! 
that  the  fact  that  some  agency  intervened  between  the  original  negli-' 
gence  and  the  injury,  did  not  preclude  a  recovery  if  the  injury  was  the 
natural  and  probable  result  of  the  original  wrong.  In  the  Lowery 
Case,  99  N.  T.  163,  it  was  held,,although  the  act  of  the  driver  inter- 
vened between  the  negligence  of  the  defendant  and  the  injury,  that 
the  act  of  the  driver,  in  view  of  the  exigencies  of  the  case,  whether 
prudent  or  otherwise,  may  well  be  considered  as  a  continuation  of  the 
original  act  which  was  caused  by  the  neglect  of  defendant.  In  the 
"  Squib "  case  the  intermediate  parties  were  held  to  have  acted  me- 
chanicallj'  in  a  sudden,  convulsive  act,  so  that  the  injury  was  in  fact 
deemed  caused  by  the  original  negligent  act  of  the  defendant.  So 
we  think  that  all  the  cases  cited  by  the  plaintiff  wlli  be  found  to  differ 
from  the  case  we  are  considering  in  the  regard  above  suggested. 

We  think  there  should  be  a  new  trial.  If  such  a  state  of  facts  appear 
on  the  retrial  that  the  jury  would  be  authorized  to  find  that  the  engine 
started  itself,  without  being  set  in  motion  \>y  any  human  agency,  found 
its  way  on  to  the  main  track,  and  thus  caused  the  accident,  we  think 
the  case  would  properly  be  submitted  to  the  jury.  Should  it  appear, 
however,  that  some  wi'ongjdoer  criminally  placed  the  engine  on  the 
south-bound  track  and  started  it  northward,  we  are  of  the  opinion  that 
the  defendant  could  not  be  held  liable.  In  that  ease  defendant  could 
not  be  deemed  negligent  as  to  the  plaintiff. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs  to 
abide  the  event. 

Learned,  P.  J.,  concurred. 

Landon,  J.  (dissenting) :  The  case  of  Iiane  v.  Atlantic  Works, 
111  Mass.  136,  states  very  clearly  the  propositions  governing  this  case. 
The  injury  must  be  the  direct  result  of  the  misconduct  charged,  but  it 
will  not  be  considered  too  remote  if,  according  to  the  usual  experience 
of  mankind,  the  result  ought  to  have  been  apprehended.  The  act  of  a 
third  person,  intervening  and  contributing  a  condition  necessary  to 
the  injurious  effect  of  the  original  negligence,  will  not  excuse  the  first 
wrong-doer,  if  such  act  ought  to  have  been  foreseen.  Practical  knowl- 
edge and  experience  are  required  for  the  determination  of  the  question 
whether  some  such  injurious  interference  and  result  ought  to  have  been 
apprehended,  and  the  verdict  of  the  jury  usually  determines  this  ques- 
tion. Here  the  jury  have  answered  the  questions  involved  as  follows : 
When  the  engine  was  abandoned  it  was  reasonable  to  apprehend  that 
some  weak  or  wicked  person  would  be  tempted  to  set  it  in  motion.    A 
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jury  of  railroad  superintendents  would  probably  concur  in  that  conclu- 
sion.    K  thus  set  in  motion,  injury  was  to  be  apprehended  to  what- 
ever persons  or  property  might  then  happen  to  be  exposed.      The 
plaintiff  was  exposed,  and  therefore  injured. 
I  advise  an  affirmance  of  the  judgment. 

Judgment  reversed,  new  trial  granted,  costs  to  abide  event. 


PASTENE  V.  ADAMS. 

1874.     49  California,  87.1 

Appeal  from  the  District  Court,  Twelfth  Judicial  District,  City  and 
County  of  San  Francisco. 

The  defendants  were  lumber  dealers  in  the  city  of  San  Francisco, 
and  had  a  lumber  yard  on  the  easterly  side  of  Stewart  Street,  between 
Howard  and  Folsom  streets.  Their  office  fronted  on  the  east  side  of 
Stewart  Street,  which  runs  north  and  south,  and  there  were  two  gang- 
ways or  roads  leading  from  the  street  into  the  lumber  yard,  one  on  the 
north  side  of  the  office  and  one  on  the  south,  each  about  twelve  feet  wide. 
The  distance  between  these  gangways  was  about  thirty-five  feet.  In  front 
of  the  office,  and  in  Stewart  Street,  and  between  the  gangways,  the  de- 
fendants had  piled  three  tiers  of  timbers,  about  twelve  inches  square. 
The  ends  of  these  timbers  extended  to  the  gangways,  but  they  were  so 
laid,  one  upon  another,  that  the  ends  of  some  projected  more  than 
others.  The  plaintiff  went  to  the  defendants'  office  to  purchase  lum- 
ber, and  started  from  the  office  with  a  clerk,  to  walk  down  Stewart 
Street,  alongside  of  the  timbers  to  the  gangway:  While  walking  close 
to  the  timbers,  one  Randall  drove  a  team  from  the  yard  through  the 
gangway  to  the  street,  and  in  doing  so,  the  wheel-caught  the  end  of  one 
of  the  timbers  and  threw  it  down.  The  plaintiff's  leg  sustained  such  an 
injury  as  to  render  amputation  necessary.  This  action  was  brought  to 
recover  damages  for  the  injury  he  thus  sustained.  There  was  an  issue 
made  in  the  pleadings  as  to  whether  the  timbers  were  carelessly  piled. 
The  timbers  had  lain  there  for  several  months.  The  jury  gave  a  verdict 
for  the  plaintiff  for  two  thousand  dollars  damages,  and  the  defendants 
appealed. 

W.  H.  Patterson  and  Wm.  Irvine,  for  the  appellants. 

The  entire  case  made  by  the  plaintiff's  proofs  rested  upon  the  legal 
proposition  upon  which  the  action  was  based,  that  the  act  of  piling  the 
timber  in  the  roadway  by  the  defendants  made  thejfi  responsible  for 
any  consequences  of  injury  resulting  therefrom,  however  remotely,  and 
though  directly  occasioned  by  the  act  of  another;  which  proposition, 
we  submit,  cannot  be  maintained. 

1  Portions  of  the  argumenta  are  omitted.  —  Ed. 


88  TILLAGE   OF  CAKTEKTILLE  V.  COOK. 

The  following  cases  demonstrate  the  rule  that  the  injury  must  have 
been  immediately  occasioned  by  the  act  of  imputed  negligence,  or  the 
result  would  have  been  the  natural  or  necessary  consequence  thereof: 
Byan  v.  New  York  Central  Railroad  Co.,  35  New  York  E.  210; 
Penn.  Railroad  Co.  v.  Kerr,  62  Penn.  (State)  E.  353,  364 ;  Denny  v. 
New  York  Central  Railroad  Co.,  13  Gray  (Mass.),  E.  481 ;  Railroad  Co. 
V.  Reevex,  10  Wallace  (U.  S.)  E.  176 ;  Morrison  v.  Davis,  20  Penn. 
(State)  R  171 ;   Griggs  v.  Fleckenstien,  14  Minnesota  R.  81-89. 

The  doctrine  of  these  authorities  is  that  the  defendant  is  only  re- 
sponsible for  the  natural  and  proximate,  and  not  for  the  remote  conse- 
quences following  from  his  acts.  If  a  subsequent  and  distinct  cause, 
intervening  after  that  for  which  the  defendant  is  responsible,  had 
ceased  to  act,  has  been  productive  of  injury,  and  but  for  that  no  injury 
would  have  occurred,  the  defendant  is  not  responsible. 

R.  W.  Hent  and  S.  L.  Joachimsen,  for  the  respondent. 

The  defendants  furnished  the  means  and  facility  for  the  commission 
of  the  injury  to  the  plaintiff. 

Both  the  negligence  of  defendants  in  piling  lumber  into  the  street, 
and  allowing  it  to  remain  there,  and  their  negligent  manner  of  piling  it 
where  it  was,  if  not  the  sole,  or  in  point  of  time  the  immediate,  causes 
of  the  injury  complained  of,  concurred  with  the  driving  of  Eandall's 
team  to  produce  the  injury,  and  defendants  are,  therefore,  responsible ; 
it  clearly  appearing  that,  but  for  such  negligence,  the  injury  would  not 
have  happened,  and  both  circumstances  being  closely  connected  with 
the  injury  in  the  order  of  events.  Shear.  &  Eed.  on  Neg.,  sec.  10,  and 
authorities  cited  in  note  2. 

The  fault  of  a  mere  stranger,  however  much  it  may  contribute  to  the 
injury,  is  no  defence  for  one  whose  negligence  helped  to  bring  the 
injury  about.     Shear.  &  Eed.  on  Neg.,  sees.  27,  46. 

By  the  Court,  McKtnstkt,  J.  If  the  timbers  were  negligently  piled 
by  the  defendants,  the  negligence  continued  until  they  were  thrown 
down,  and  (concurring  with  the  action  of  Randall)  was  a  direct  and 
proximate  cause  of  the  injury  sustained  by  the  plaintiff. 

Judgment  affirmed. 


VILLAGE  OF  CARTEEVILLE  v.  COOK. 

1889.     129  Illinois,  152. 

ApPEAi-  from  the  Appellate  Court  for  the  Fourth  District :  heard  in 
that  court  on  appeal  from  the  Circuit  Court  of  Williamson  County ;  the 
Hon.  David  J.  Baker,  Judge,  presiding. 

Mr.  J.  M.  Washburn  and  Mr.  W.  W.  Barr,  for  the  appellant. 

A  municipal  corporation  may  determine  for  itself  to  what  extent  it 
will  guard  against  mere  possible  accidents.    2  Dillon  on  Man.  Corp. 
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sec.  1005 ;  Lansing  v.  Toolon,  37  Mich.  132 ;  Freeport  v.  Isbell,  83 
111.  440. 

Want  of  railings  is  not  negligence  per  se.  Staples  v.  Canton,  69 
Mo.  592 ;  Fairhury  v.  Rogers,  2  Bradw.  .96  ;  Grayville  v.  Whitaker, 
85  111.  439. 

It  is  onlj'  required  to  keep  its  sidewalks  in  a  reasonably  safe  condi- 
tion. Centralia  v.  Krouse,  64  111.  1 9 ;  Chicago  v.  Mc  Given,  78  id. 
347 ;  Chicago  v.  Bixhy,  84  id.  84  ;  Bloomington  v.  Read,  2  Bradw. 
542. 

It  is  not  liable  for  an  injury  caused  by  the  combined  effect  of  the  un-r 
safe  condition  of  a  highway  and  the  unlawful  or  careless  acts  of  a  third 
person.  Sheppard  v.  Chelsea,  4  Allen,  113  ;  Rowell  v.  City  of  Lowell, 
7  Gray,  103  ;  Rockford  v.  Tripp,  83  111.  248  ;  Marble  v.  Worcester,  4 
Gray,  395  ;  Quincy  v.  Barker,  81  111.  300  ;  Jjovenguth  v.  Blooming- 
ton,  71  id.  238 ;  2  Dillon  on  Mun.  Corp.  sec.  1006. 

Mr.  B.  W.  Pope  and  Mr.  George  W.  Young,  for  the  appellee. 

Whether  a  sidewalk  is  really  defective,  is  a  question  of  fact.  Burt 
V.  Boston,  122  Mass.  223. 

Whether  a  railing  or  a  light  at  any  part  of  the  highway  is  necessary, 
is  a  question  of  fact  for  the  jury.  4  Wait's  Actions  and  Defences,  677  ; 
Shearman  &  Redfield  on  Negligence,  sees.  390,  391,  414;  Houfe  v. 
Town  of  Fulton,  29  Wis,  296  ;  9  Am.  Eep.  568  ;  Leicester  v.  T'own  of 
Pittsford,  6  Vt.  245. 

Whether  or  not  a  sidewalk  is  properly  constructed,  is  a  question 
within  the  province  of  a  jury.  Sullivan  v.  Oshkosh,  55  Wis.  558 ; 
Morrill  on  City  Negligence,  236. 

It  is  the  duty  of  a  municipal  corporation  to  keep  its  streets,  &c.,  in  a 
reasonably  safe  condition  for  public  use.  Bewire  v.  Bailey,  131  Mass. 
169  ;  Mven  v.  Rochester,  76  N.  Y.  619. 

The  city  is  charged  with  a  duty  to  keep  its  streets  in  order,  and,  it 
may  almost  be  said,  is  bound  to  act  upon  the  assumption  that  they  are 
unsafe.  .Morrill  on  City  Negligence,  136. 

When  two  causes  combine  to  produce  an  injury  to  a  traveller  upon  a 
highway,  both  of  which  are  in  their  nature  proximate,  the  one-  being 
a  culpable  defect  in  a  highway,  and  the  other  some  occurrence  for 
which  neither  party  is  responsible,  the  municipality  is  liable,  provided 
the  injury  would  not  have  been  sustained  but  for  such  defect.  Clark 
v.  Lebanon,  63  Me.  393 ;  Macauley  v.  JVew  York,  67  N.  Y.  602 ; 
Kennedy  v.  New  York,  73  id.  365 ;  Galveston  v.  Posnainsky,  62 
Texas,  118 ;  Crawfordsville  v.  Smith,  79  Ind.  308 ;  Morrill  on  City 
Negligence,  106. 

Negligence  may  be  the  proximate  cause  of  an  injury  of  which  it  is  not 
the  sole  or  immediate  cause.  If  the  defendant's  negligence-  concurred 
with  some  other  event,  other  than  the  plaintiff's  fault,  to  produce  the 
plaintiff's  injury,  so  that  it  clearly  appears  that  but  for  such  negligence 
the  injury  would  not  have  happened,  and  both  circumstances  are  closely 
connected  with  the  injury  in  the  order  of  events,  the  defendant  is  re- 
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sponsible,  even  though  his  negligent  act  was  not  the  nearest  cause  in 
order  of  time.  Shearman  &  Eedfield  on  Negligence,  sees.  10,  596,  27, 
45  ;  4  "Wait's  Actions  and  Defences,  719. 

Where  a  town  neglected  to  keep  a  highway  reasonably  safe,  the  fact 
that  there  was  negligence  of  a  third  party  in  contributing  to  the  injurj' 
is  of  no  consequence.  Burrdl  Township  v.  Uncapher,  4  Pa.  (L.  ed.) 
756. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court :  The 
evidence  given  upon  the  trial  tended  to  prove  that  the  plaintiff,  a  boy  of 
some  fifteen  years  of  age,  while  in  the  observance  of  ordinary'  care  for 
his  own  safety,  passing  along  a  much  used  public  sidewalk  of  the  de- 
fendant, was  by  reason  of  the  inadvertent  or  negligent  shoving  by  one 
boy  of  another  boy  against  him,  jostled  or  pushed  from  the  sidewalk,  at 
a  point  where  it  was  elevated  some  six  feet  above  the  ground,  and  was 
unprotected  by  railing  or  other  guard,  and  thereby  seriously  injured  in 
one  of  his  limbs. 

The  objection  urged  against  the  ruling  in  refusing  and  modifj'ing  in- 
structions, presents  the  question  whether,  conceding  the  negligence  of 
the  defendant  in  omitting  to  reasonablj'  guard  the  sidewalk  at  the  point 
where  plaintiff  was  injured,  by  railing  or  otherwise,  the  concurring  neg- 
ligence of  a  third  party  over  whom  it  had  no  control,  in  producing  thr 
injury,  releases  it  from  liability.  The  Supreme  Court  of  Massachuset^ 
have  held  in  Howell  v.  Citi/  of  Lowell,  7  Graj',  103  ;  Kidder  v.  Duti- 
stdble,  id.  104,  and  Shephard  et  ux.  v.  Inhabitants  of  Chelsea,  4  Allen, 
113,  that  it  does.  These  cases,  however,  seem  to  rest,  to  some  extent, 
upon  the  phraseology  of  the  Massachusetts  statute,  which  is  less  com- 
prehensive, in  this  class  of  cases,  than  is  the  ruling  in  this  Court. 
Chicago  v.  Keefe,  Admr.,  114  111.  222.  At  all  events,  we  are  com- 
mitted to  a  different  line  of  ruling  upon  this  question.  In  Joliet  v. 
Verley,  35  111.  58,  Bloomington  v.  £ay,  42  id.  503,  and  City  of  Lacon 
V.  Page,  48  id.  500,  we  held,  that  if  a  person,  while  observing  due  care 
for  his  personal  safety,  be  injured  by  the  combined  result  of  an.  accident 
and  the  negligence  of  a  city  or  village,  and  the  injury  would  not  have 
been  sustained  but  for  such  negligence,  yet,  although  the  accident  be 
the  primary  cause  of  the  injury,  if  it  was  one  which  common  prudence 
and  s^acity  could  not  have  foreseen  and  provided  against,  the  negli- 
gent city  or  village  will  be  liable  for  the  injury. 

It  is  not  perceived  how,  upon  principle,  the  intervention  of  the  neg- 
ligent act  of  a  third  person,  over  whom  neither  the  plaintiff  nor  the 
defendant  has  any  control,  can  be  different  in  its  effect  or  consequence, 
in  such  case,  from  the  intervention  therein  of  an  accident  having  a  like 
effect.  The  former  no  more  than  the  latter  breaks  the  causal  connection 
of  the  negligence  of  the  city  or  village  with  the  injurj-.  The  injured 
party  can  no  more  anticipate  and  guard  against  the  one  than  the  other, 
and  the  elements  which  constitute  the  negligence  of  the  city  or  village 
must  be  precisely  the  same  in  each  case ;  and  we  have  accordingly  held,  , 
that  where  a  party  is  injured  by  the  concurring  negligence  of  two  dif-  / 


MATHEWS  V.   LONDON  STEEET  TKAMWAYS   CO.  91 

ferent  parties,  each  and  both  are  liable,  and  they  may  be  sued  jointly 
or  separately.  Wabash,  /St.  Louis,  &  Pacific  My.  Co.  v.  Shacklet, 
Admx.,  105  111.  364  ;  Iransit  Co.  v.  Shacklett,  119  id.  232.  And  this 
is  abundantly  sustained  by  decided  cases  elsewhere.  Northern  Penn- 
sylvania Mailroad  Co.  v.  Mahoney,  57  Pa.  St.  187 ;  Cleveland,  &c. 
Railroad  Co.  v.  Terry,  8  Ohio  St.  570;  Smith  v.  N.  Y.,  S.  &  W. 
Railroad  Co.,  46  N.  J.  L.  7 ;  Webster  v.  Hudson  River  Railroad  Co., 
38  N.  Y.  260;  Patterson  on  Eailway  Accident  Law,  sees.  39,  95,  and 
cases  cited  in  notes  appended  to  each  section.  See,  also,  Shearman  & 
Eedfield  on  Negligence,  (2d  ed.)  sees.  10,  27,  46,  401.  And  we  have 
applied  the  same  rule  in  a  suit  for  negligence  against  a  municipal  cor- 
poration.    Peoria  v.  Simpson,  110  111.  301. 

The  Massachusetts  rule  seems  to  be  applied  also  in  Maine,  Moulton 
V.  Sanford,  51  Me.  127 ;  Wellcome  v.  Leeds,  id.  313,  but  it  seems  to 
have  been  elsewhere  repudiated  when  the  question  has  been  considered. 
See  Hunt  v.  Pownal,  9  Vt.  411,  and  authorities  cited  supra. 

The  instructions  as  given  fairly  presented  the  law  of  the  case  to 
the  jury  ;  and  concurring,  as  we  do,  fully,  with  the  views  expressed  in 
the  opinion  of  the  Appellate  Court  by  Mr.  Justice  Green,  Village  of 
Carterville  v.  Cook,  29  App.  Ct.  R.  495,  we  deem  it  unnecessary  to 
comment  further  upon  the  rulings  below. 

The  judgment  is  affli-med.  Judgment  affirmed. 

Mr.  Justice  Baker,  having  tried  this  case  in  the  Circuit  Court,  took 
no  part  in  its  consideration  here. 


MATHEWS  V.  LONDON  STREET  TRAMWAYS  CO. 

1888.    60  Law  Times  Reports,  New  Series,  47. 

Queen's  Bench  Division. 
Before  Pollock,  B.,  and  Manistt,  J, 

This  was  a  motion  on  behalf  of  the  plaintiff  for  a  new  trial  on  the 
ground  of  misdirection  in  an  action,  tried  before  Field,  J.,  and  a  spe- 
cial jury,  on  the  22d  June,  1888. 

The  action  was  brought  to  recover  damages  for  injuries  sustained  by 
the  plaintiff  through  the  negligence  of  the  defendants'  servants,  and 
the  facts  were  as  follows  :  — 

The  plaintiff  was  an  outside  passenger  on  an  omnibus  running  from 
Highgate  to  Kentish  Town.  In  descending  a  hill  the  omnibus  overtook 
a  handcart  near  the  kerb,  and  in  order  to  pass  it  pulled  on  to  the  tram- 
way line.    A  tramcar  was  coming  up  the  hill  at  the  time,  the  driver  of 
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the  tramcar  pursued  his  course,  and  a  collision  took  place,  by-reason  of 
which  the  plaintiff  was  thrown  off  and  suffered  severe  injuries. 

The  learned  judge  summed-up  to  the  jury  to  the  effect  that,  to  find  a 
verdict  for  the  plaintiff,  they  must  be  satisfied  that  the  accident  which 
was  the  cause  of  the  injuries  he  sustained  occurred  solely  through  the 
negligence  of  the  defendants'  servants,  and  that  they  should  find  a  ver- 
dict for  the  defendants  unless  they  were  satisfied  that  the  accident  was 
due  to  the  negligence  of  the  defendants ;  and  he  refused  to  direct  them 
that  if  they  found  that  but  for  the  negligence  of  both  the  defendants 
and  the  omnibus  driver  the  accident  would  not  have  happened,  then  the 
verdict  should  be  for  the  plaintiff;  and  refused  to  leave  to  the  jury  the 
question  whether  the  accident  did  so  ]iappen. 

The  jury  found  for  the  defendants.  The  plaintiff  moved  to  set  aside 
the  verdict  on  the  ground  above  stated. 

Kenvp,  Q.  C,  and  R.  Yaughan  Williams,  for  the  plaintiff. 

It  was  the  duty  of  both  drivers  to  exercise  care ;  if  the  driver  of  the 
omnibus  was  guilty  of  negligence  in  pulling  on  to  the  tramway  line  to 
pass  the  handcart,  the  driver  of  the  tramcar  ought  to  have  stopped 

when  he  saw  the  omnibus  in  his  way.     [Pollock,  B Did  not  the 

accident  happen  through  the  combined  negligence  of  both  drivers?] 
Since  the  case  of  The  Jiermna,  58  L.  T.  Rep.  n.  s.  423 ;  13  H.  L.  App, 
Cas.  1,  the  plaintiff  is  entitled  to  recover  even  if  the  driver  of  the 
omnibus  was  careless,  provided  the  driver  of  the  tramcar  could  have 
avoided  the  accident  by  exercising  care,  as  a  passenger  is  not  identified 
with  the  negligence  of  the  .driver  of  an  omnibus.  The  jury  should  have 
been  asked  whether  the  collision  occurred,  first,  through  the  sole  negli- 
gence of  the  driver  of  the  tramcar ;  secondly',  through  the  sole  negligence 
of  the  driver  of  the  omnibus ;  and  lastly,  through  the  joint  negligence 
of  both  drivers.  The  learned  judge  was  guided  by  the  case  of  TAoro- 
goodv.  Bryan,  8  C.  B.  115,  which  was  overruled  by  The  Bemina,  58 
L.  T.  Eep.  N.  s.  423  ;  13  App.  Caa.  1,  and  did  not  leave  the  question  of 
joint  negligence  to  the  jury. 

Tindal  Atkinson,  Q.  C,  and  Atherley  Jones,  for  the  defendants. 

If  the  question  of  joint  negligence  had  been  left  to  the  jury,  it  would 
have  been  irrelevant.  The  word  "solely"  comes  in  in  the  wrong 
place.  Looking  at  the  context  the  learned  judge  directed  the  jury  to 
discard  contributory  negligence,  as  it  would  not  prejudice  the  plaintiff's 
claim.  [Pollock,  B.  —  Is  not  ' '  solely  "  an  unfortunate  word  to  have 
used?]  The  jury  were  distinctly  told  that  the  plaintiff  would  not  be 
debarred  from  recovering  owing  to  the  negligence  of  the  omnibus 
driver.  The  accident  was  caused  by  the  negligence  either  of  the  omni- 
bus driver  or  of  the  tramcar  driver.  The  jury  came  to  the  conclusion 
that  it  was  caused  by  the  negligence  of  the  omnibus  driver,  and  there 
was  no  question  of  contributory  negligence.  "  Solely  "  need  not  neces- 
sarily bear  the  interpretation  put  upon  it  by  the  plaintiff,  and  the 
learned  judge  may  have  meant  that  the  jury  were  to  treat  the  negligence 
of  the  tramcar  driver,  together  with  that  of  the  omnibus  driver,  as  solely 
that  of  the  tramcar  driver. 


MATHEWS  V.   LONDON   STREET  TRAMWAYS   00.  93 

H.  Vaughan  Williams  in  reply.  The  learned  judge  asked  the  jury, 
after  they  had  returned  their  verdict,  whether  the  accident  was  caused 
by  the  negligence  of  both  drivers,  and  so  showed  that  he  had  not  left 
the  question  of  joint  negligence  to  them. 

Pollock,  B.  This  is  one  of  those  cases  in  which  the  Court  has  a 
disagreeable  task  to  perform,  namelj',  to  say  whether  the  language  of 
the  learned  judge  was  sufiScient  for  the  particular  facts  of  the  particular 
case  before  us.  I  think  that  the  manner  in  which  this  case  was  left  to 
the  jury  is  not  satisfactory,  and  that  the  verdict  depending  upon  it 
ought  not  to  be  upheld.  The  facts  of  the  case  are  as  follows :  The 
plaintiflf  was  riding  on  the  outside  of  an  omnibus  running  from  High- 
gate  to  Kentish  Town.  In  descending  a  hill  the  omnibuis  had  to  pass  a 
handcart  near  the  kerb,  and  in  doing  so  pulled  on  to  the  tramway  line. 
A  tramcar  was  coming  up  the  hill  at  the  time,  the  driver  of  the  tramcar 
pursued  his  course,  and  a  collision  took  place.  The  old  law,  as  de- 
cided in  Thorogood  v.  Bryan,  8  C.  B.  115,  in  1849,  was,  that  a  person 
by  selecting  a  particular  conveyance  so  identified  himself  with  it  that, 
if  an  accident  occurred  in  part  caused  by  his  own  driver's  negligence, 
although  that  driver  was  not  his  own  selection,  nor  his  own  servant, 
the  traveller,  if  injured,  must  be  deemed  to  have  been  a  contributory  to 
his  own  injury  by  his  own  negligence,  and  could  not  recover.  In  the 
case  of  Mills  v.  Armstrong  and  another;  The  Bernina,  58  L.  T.  Rep. 
N.  s.  423 ;  13  H.  of  L.  App.  Cas.  1,  decided  in  the  House  of  Lords  in 
1888,  it  was  held  (aflSrming  the  decision  of  the  Court  of  Appeal)  that 
the  old  law  on  the  subject  could  not  be  sustained,  and  that  the  reasons 
on  which  the  judgment  in  Thorogood  v.  Bryan  was  founded  were  in- 
conclusive and  unsatisfactory.  That  being  so,  the  question  for  us  to 
decide  is,  what  was  the  proper  summing-up  to  the  jury  ?  It  is  clear 
that,  if  facts  in  a  case  do  arise  which  raise  certain  points  of  law,  then  it 
is  the  duty  of  the  judge  to  call  the  attention  of  the  jury  to  the  law  as 
affecting  the  facts.  It  would  have  been  impossible  for  the  jury  to  have 
decided  this  case  without  having  considered  what  part  the  omnibus 
driver  had  taken.  The  learned  judge  told  them  to  discard  the  conduct 
of  the  omnibus  driver,  and  I  think  that  in  doing  so  he  was  wrong. 
The  judge  went  on  to  tell  the  jury  that,  to  find  a  verdict  for  the  plain- 
tiff, thej'  must  be  satisfied  that  the  accident  occurred  solely  through  the 
negligence  of  the  defendants.  Mr.  Vaughan  Williams  asked  the  learned 
judge  to  give  the  following  further  direction  to  the  jury ;  "  If  the  ac- 
cident would  not  have  happened  but  for  the  negligence  of  the  omnibus 
driver  and  the  tramcar  driver,  the  plaintiff  is  entitled  to  the  verdict." 
This  direction  does  not  appear  to  me  to  involve  the  proper  question  in 
this  case.  The  learned  judge  refused  to  give  this  direction,  but  did 
ask  the  jury  after  they  had  returned  their  verdict,  "Would  the  accident 
have  happened  but  for  the  negligence  of  both  drivers?  The  jury  said 
that  they  were  unable  to  answer  this  question.  This  shows  that  the 
jury  had  not  considered  the  question  of  joint  negligence  before  return- 
ing their  verdict.  There  is  therefore  vice  in  the  verdict,  which  cannot 
be  upheld. 
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Manistt,  J.  I  am  of  the  same  opinion.  This  is  a  case  which  may 
frequently  occur.  The  facts  are  very  clear.  The  omnibus  driver  saw 
a  handcart  in  front  of  him,  and  in  order  to  avoid  it  he  pulled  on  to  the 
tramway  line.  The  tramcar  was  thirteen  yards  oflF,  and  the  driver  went 
on,  notwithstanding  the  fact  that  the  omnibus  was  on  the  line.  These 
facts  raise  two  questions :  (1)  Was  there  negligence  on  the  part  of  the 
omnibus  driver?  (2)  Was  there  negligence  on  the  part  of  the  tramcar 
driver?  It  appears  to  me  that  it  was  the  duty  of  the  learned  judge  to 
give  the  jury  the  following  direction :  Was  there  negligence  on  the 
part  of  the  tramcar  driver  which  caused  the  accident?  If  so,  it  is  no 
answer  to  say  that  there  was  negligence  on  the  part  of  the  omnibus 
driver.  The  learned  judge  did  ea,%:  If  the  defendants'  servants  were 
the  sole  cause  of  the  injury,  and  if  their  negligence  was  the  cause  of  the 
accident,  find  for  the  plaintifi".  I  do  not  understand  the  direction  which 
Mr.  Vaughan  Williams  wished  the  judge  to  give  the  jury.  The  leanied 
judge  told  the  jury  three  times  not  to  find  for  the  plaintifi"  unless  they 
thought  that  the  defendant  was  solely  liable.  The  verdict,  to  my  mind, 
is  unsatisfactory  and  there  must  be  a  new  trial. 

Order /or  a  new  trial. 


HOGLE  V.   NEW  YORK  CENTRAL,   &c.  RAILROAD 
COMPANY. 

1882.     28  Hun  (35  New  York  Supreme  Court),  363. 

Appeal  from  a  judgment  in  favor  of  the  plaintiflf,  entered  upon  the 
verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a  new  trial, 
made  upon  the  minutes  of  the  justice  before  whom  the  action  was 
tried. 

The  action  was  brought  to  recover  damages  for  injury  to  the  plain- 
tiflfs  woods,  occasioned  by  a  fire  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant  in  the  management  and  construction  of 
its  engines. 

S.  W.  Jackson,  for  the  appellant. 

jD.  M.  Chadsey,  for  the  respondent. 

Br  THE  CouKT.  The  Court  was  requested  by  the  defendant  to  charge 
that  when  the  plaintiff  discovered  the  fire,  if  he  neglected  to  use  rea- 
sonably practicable  means  to  suppress  it,  he  could  not  recover  for  sub- 
sequent damages.  The  Court  refused,  holding  that  as  the  plaintiff  was 
nqt  at  fault  in  the  origin  of  the  fire,  he  was  not  bound  to  make  any  effort 
to  suppress  it.  We  think  that  this  was  erroneous.  Let  us  suppose  that 
the  plaintiff  has  seen  a  little  spark  of  fire  beginning  to  spread  among 
dry  leaves ;  that  he  could  have  put  it  out  with  a  stamp  of  his  foot ; 
but  that  he  knowiugly  neglected  to  do  this,  and  thus  permitted  the  fire 
to  extend  until  it  destroyed  several  acres  of  his  woods.     Would  it  be 
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just  that  he  should  make  the  defendant  pay  all  the  damages  he  had  suf- 
fered? Clearly  not.  It  may  be  that  he  would  not  be  bound  to  use 
everj'  possible  effort  to  suppress  the  fire.  But  the  language  of  the 
request  was  well  chosen.  He  should  do  what  was  reasonably  practica- 
ble. To  say  that  he  need  not  do  what  he  reasonably  could  to  suppress 
the  fire  is  not  very  far  from  saying  that  he  might  do  what  he  could  to 
increase  it.  The  wrong  done  by  the  defendant  was  not  intentional. 
And  if  it  were  in  the  plaintiffs  power,  by  reasonable  efforts,  to  pre- 
vent the  increase  of  the  wrong,  he  should  use  that  power.  Hevier  v. 
D.  &  H.  C.  Co.,  13  Hun,  254;  Milton  v.  Hudson  B.  Steamboat 
Co.,  37  N.  Y.  214. 

This  is  analogous  to  the  rule  which  requires  the  innocent  party  to  a 
broken  contract  of  hire  of  services  to  earn  what  he  can  in  other  ways, 
and  thus  diminish  the  damages  to  be  paid  by  the  other  party. 

The  judgment  must  be  reversed  and  a  new  trial  granted,  costs  to 
abide  the  event. 

Judgment  and  order  reversed,  new  trial  granted,  costs  to  abide 
event. 


LOKER  V.  DAMON. 

1835.     17  Pickering,  284.1 

Trespass  quare  clausum.     The  declaration  set  forth,  that  the  de- 
fendants destroyed  and  carried  away  ten  rods  of  the  plain tifTs  fences,  v. 
in  consequence  of  which  certain  cattle  escaped  through  the  breach  and  - 
destroj'ed  the  plaintiffs  grass,  and  that  he  therebj'  lost  the  profits  of 
his  close  from  September,  1832,  to  Julj-,  1833. 

At  the  trial  before  Morton,  J.,  the  plaintiff  proved,  that  the  defend- 
ants, in  the  latter  part  of  November,  removed  portions  of  the  stone 
wall  inclosing  the  locus,  and  thus  made  a  passageway  through  it ;  that 
these  breaches  were  not  repaired  till  after  the  middle  of  the  succeed- 
ing May,  when  they  were  closed  up  by  the  plaintiff;  and  that  in  the 
mean  time,  the  cattle  of  the  plaintiff  and  others  passed  into  the  close, 
and  fed  upon  the  grass ;  that  the  close  contained  four  or  five  acres ; 
and  that  in  1832,  it  produced  about  a  ton  of  hay  to  the  acre.  The 
close  was  a  part  of  the  farm  on  which  the  plaintiff  lived. 

A  default  was  entered,  the  damages  to  be  assessed  at  $1.50,  unless 
the  Court  should  be  of  opinion,  that  the  plaintiff  could  recover  damages 
beyond  a  remuneration  for  replacing  the  fences ;  in  which  case  the 
damages  were  to  be  assessed  upon  such  principles  as  the  Court  should 
determine. 

Jbsiah  Adams  and  Keith  for  defendants. 

Mellen,  for  plaintiff 

1  Only  so  much  of  the  case  is  given  as  relates  to  the  measure  of  damages. Ed. 
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Shaw,  C.  J.  The  Court  are  of  opinion,  that  the  direction  respect- 
ing damages  was  right.  In  assessing  damages,  the  direct  and  imme- 
diate consequences  of  the  injurious  act  are  to  be  regarded,  and  not 
remote,  speculative,  and  contingent  consequences,  which  the  party  in- 
jured might  easily  have  avoided  by  his  own  act.  Suppose  a  man  should 
enter  his  neighbor's  field  unlawfully,  and  leave  the  gate  open ;  if,  be- 
fore the  owner  knows  it,  cattle  enter  and  destroy  the  crop,  the  tres- 
passer is  responsible.  But  if  the  owner  sees  the  gate  open  and  passes 
it  frequently,  and  wilfully  and  obstinately  or  through  gross  negligence 
leaves  it  open  all  summer,  and  cattle  get  in,  it  is  his  own  foll_v.  So  if 
one  throw  a  stone  and  break  a  window,  the  cost  of  repairing  the  win- 
dow is  the  ordinary  measure  of  damage.  But  if  the  owner  suffers  the 
window  to  remain  without  repairing  a  great  length  of  time  after  notice 
of  the  fact,  and  his  furniture,  or  pictures,  or  other  valuable  articles, 
sustain  damage,  or  the  rain  beats  in  and  rots  the  window,  this  damage 
would  be  too  remote.  We  think  the  jury  were  rightly  instructed,  that 
as  the  trespass  consisted  in  removing  a  few  rods  of  fence,  the  proper 
measure  of  damage  was  the  costs  of  repairing  it,  and  not  the  loss  of  a 
subsequent  year's  crop,  arising  from  the  want  of  such  fence.  I  do  not 
mean  to  say,  that  other  damages  may  not  be  given  for  injury  in  break- 
ing the  plaintiff's  close,  but  I  mean  only  to  say,  that  in  the  actual  cir- 
cumstances of  this  case,  the  cost  of  replacing  the  fence,  and  not  the 
loss  of  an  ensuing  year's  crop,  is  to  be  taken  as. the  rule  of  damages, 
for  that  part  of  the  injury  which  consisted  in  removing  the  fence  and 
leaving  the  close  exposed. 

Judgment  on  the  default,  for  the  sum  q/'  $1.50  damages. 


■WELCH  V.  WESSON.  97 

CHAPTER  II.  (3^^,  ^_     ^ 

WHETHER  PLAINTIFF'S  ACTION  IS  BAREED  BY  HIS  OWN  WRONG.! 


WELCH  V.   WESSON. 

1856.     6  Gray,  505. 

Action  op  toet  for  running  down  the  plaintiff  while  driving  on  the 
highway,  and  breaking  his  sleigh.  Trial  in  the  Court  of  Common 
Pleas,  before  Mellen,  C.  J.,  who  signed  a  bill  of  exceptions,  the  sub- 
stance of  which  is  stated  in  the  opinion. 

O.  F.  Verry,  for  the  plaintiff. 

C.  E.  Pratt,  for  the  defendant. 

Merrick,  J.     It  appears  from  the  bill  of  exceptions  to  have  been ' 
fully  proved  upon  the  trial  that  the  defendant  wilfully  ran  down  thejl 
plaintiff  and  broke  his  sleigh,  as  is  alleged  in  the  declaration.     No 
justification  or  legal  excuse  of  this  act  was  asserted  or  attempted  to 
be  shown  by  the  defendant ;  but  he  was  permitted,  against  the  plain- 
tiff's objection,  to  introduce  evidence  tending  to  prove  that  it  was 
done  while  the  parties  were  trotting  horses  in  competition  with  each 
other  for  a  purse  of  money,  the  ownership  of  which  was  to  be  deter- 
mined by  the  issue  of  the  race.     And  it  was  ruled  by  the  presiding  • 
judge,  that  if  this  fact  was  established,  no  action  could  be  maintained  ' 
by  the  plaintiff  to  recover  compensation  for  the  damages  he  had  sus-  f 
tained,  even  though  the  injury  complained  of  was  wilfully  inflicted. 
Under  such  instructions,  the  jury  returned  a  verdict  for  the  defendant. 

We  presume  it  may  be  assumed  as  an  undisputed  principle  of  law,i 
that  no  action  will  lie  to  recover  a  demand,  or  a  supposed  claim  for) 
damages,  if,  to  establish  it,  the  plaintiff  requires  aid  from  an  illegal 
transaction,  or  is  under  the  necessity  of  showing,  and  depending  in 
any  degree  upon  an  illegal  agreement,  to  which  he  himself  had  been 
a  party.  Qregg  v.  Wyman,  4  Cush.  322 ;  Woodman  v.  Hubbard,  5 
Foster,  67 ;  Phalen  v.  Clark,  19  Conn.  421 ;  Simpson  v.  Bloss,  7 
Taunt.  246.  But  this  principle  will  not  sustain  the  ruling  of  the 
Court,  which  went  far  beyond  it,  and  laid  down  a  much  broader  and 
more  comprehensive  doctrine.  Taken  without  qualification,  and  just 
as  they  were  given  to  the  jury,  the  instructions  import  that,  if  two 
persons  are  engaged  in  the  same  unlawful  enterprise,  each  of  them, 

1  See  also  chapter  on  "  Contributory  Negligence,"  post.  —  Ed. 
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during  the  continuance  of  such  engagement,  is  iiTesponsible  for  wil- 
ful injuries  done  to  the  property  of  the  other.  No  such  proposition 
as  this  can  be  true.  He  who  violates  the  law  must  suffer  its  penalties  ; 
but  yet  in  all  other  respects  he  is  under  its  protection,  and  entitled  to 
the  benefit  of  its  remedies.- 

But  in  this  case  the  plaintiff  had  no  occasion  to  show,  in  order  to 
maintain  his  action,  that  he  was  engaged,  at  the  time  his  property  was 
injured,  in  any  unlawful  pursuit,  or  that  he  had  previously  made  any 
illegal  contract.  It  is  true  that,  when  he  suffered  the  injury,  he  was 
acting  in  violation  of  the  law  ;  for  all  horse  trotting  upon  wagers  for 
money  is  expressly  declared  by  statute  to  be  a  misdemeanor  punisha- 
ble by  fine  and  imprisonment.  St.  1846,  c.  200.  But  neither  the  con- 
tract nor  the  race  had,  as  far  as  appears  from  the  facts  reported  in 
the  bill  of  exceptions,  or  from  the  intimations  of  the  Court  in  its  rul- 
ing, ^ything  to  do  with  th.e_tr£aEass  committed  upon  the  property  of 
the  plaintiff.  That  he  had  no  occasion  to  show  into  what  stipulations 
the  parties  had  entered,  or  what  were  the  rules  or  regulations  by  which 
they  were  to  be  governed  in  the  race,  or  whether  they  were  in  fact  en- 
gaged in  any  such  business  at  all,  is  apparent  from  the  course  of  the 
proceedings  at  the  trial.  The  plaintiff  introduced  evidence  tending  to 
prove  the  wrongful  acts  complained  of  in  the  writ,  and  the  damage 
done  to  his  property^  and  there  rested  his  case.  If  nothing  more  had 
been  shown,  he  would  clearly  have  been  entitled  to  recover.  He  had' 
not  attempted  to  derive  assistance  either  from  an  illegal  contract  or  an 
illegal  transaction.  It  was  the  defendant,  and  not  the  plaintiff,  who 
had  occasion  to  invoke  assistance  from  proof  of  the  illegal  agreement 
and  conduct  in  which  both  parties  had  equally  participated.  From 
such  sources  neither  of  the  parties  should  have  been  permitted  to  de- 
rive a  benefit.  The  plaintiff  sought  nothing  of  this  kind,  and  the 
mutual  misconduct  of  the  parties  in  one  particular  cannot  exempt  the 
defendant  from  his  obligation  to  respond  for  the  injurious  consequences 
of  his  own  illegal  misbehavior  in  another. 

Exceptions  sustained. 


STEELE  V.  BUEKHARDT. 

1870.     104  Massachusetts,  59. 

Tort  for  injury  alleged  to  have  been  caused  to  the  plaintiffs'  horse 
by  the  negligence  of  the  defendant's  servant ;  submitted  to  the  judg- 
ment of  the  Superior  Court,  and,  on  appeal,  of  this  Court,  upon  the 
following  award  of  an  arbitrator  as  upon  a  statement  of  agreed 
facts : — 

"  I  find  that  the  injury  to  the  plaintiffs'  horse,  for  which  they  seek 
to  recover  damages  in  this  action,  was  occasioned  by  the  negligence 
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and  want  of  due  care  of  the  defendant's  servant,  then  in  the  eAiploy- 
ment  of  the  defendant.  At  the  time  of  the  injury,  the  plaintiffs' 
wagon,  to  which  the  injured  horse  was  attached,  was  placed  in  Clin- 
ton Street  in  the  city  of  Boston,  by  the  plaintiffs'  driver,  having  the 
care  of  the  wagon  for  the  loading  of  certain  articles,  the  weight  of 
which  in  each  and  every  package  thereof  was  less  than  five  hundred 
pounds  ;  and  the  wagon  was  then  wholly  or  in  part  backed  and  placed 
across  Clinton  Street,  and  thereby  the  plaintiffs  were  guilty  of  a  viola- 
tion of  an  ordinance  of  the  city,  which  provides  as  follows :  '  And 
for  the  loading  or  unloading  of  any  dirt,  bricks,  stones,  sand,  gravel, 
or  of  any  articles,  whether  of  the  same  description  or  not,  the  weight 
of  which  in  any  one  package  shall  be  less  than  five  hundred  pounds, 
no  truck,  cart,  wagon,  sleigh,  sled,  or  other  vehicle  shall  be  wholly  or 
in  part  backed  or  placed  across  any  street,  square,  lane,  or  alley,  or 
upon  flag-stones  or  crossings  of  the  same,  but  shall  be  placed  length- 
wise, and  as  near  as  possible  to  the  abutting  stone  of  the  sidewalk  or 
footway ;  and  any  owner  or  driver  or  other  person  having  the  care  of 
any  such  vehicle,  violating  either  of  the  provisions  of  this  section, 
shall  be  liable  to  a  fine  of  not  less  than  five  dollars,  nor  more  than 
twenty  dollars,  for  each  offence.'  It  is  in  evidence  that,  at  the  time 
of  the  injury,  there  was  sufficient  room,  with  proper  care,  for  the  de- 
fendants' team  to  pass  through  Clinton  Street  (a  greater  degree  of 
care  being  required  by  reason  of  the  position  of  the  plaintiffs'  team 
as  aforesaid,  hut  not  greater  than  the  defendant  was  bound  to  use,  in 
my  judgment),  but  the  defendant's  servant,  in  passing  between  the 
plaintiffs'  horse  and  the  opposite  curb-stone,  ran  over  and  upon  the 
hoof  of  the  plaintiffs'  horse,  with  a  heavy  team,  and  in  so  doing  was 
guilty  of  the  negligence  which  I  report ;  and  I  further  find,  that  the 
only  fault  upon  the  part  of  the  plaintiffs  is  the  fact  of  their  horse  and 
wagon  having  been  placed  against  the  curb  in  violation  of  the  city 
ordinance  above  mentioned. 

"  In  case  the  Court  shall  find,  under  the  foregoing  statement  of 
facts,  that  the  violation  hereinbefore  mentioned  of  said  ordinance,  on 
the  part  of  the  plaintiffs'  driver,  debarred  the  plaintiffs  from  maintain- 
ing their  action  for  da,mages,  my  award  would  be  judgment  for  the 
defendant  for  his  costs  of  court,  with  the  costs  of  this  refere&ce ; 
otherwise,  my  award  would  be  for  the  plaintiffs,  for  the  sum  of  $225 
and  their  costs  of  court." 

H.  J.  Stevens,  for  the  plaintiffs. 

A.  Buss,  for  the  defendant. 

Ceapman,  C.  J.  The  act  complained  of  by  the  plaintiffs  is,  that 
while  their  horse  was  standing  on  Clinton  Street,  the  defendant's 
servant,  while  driving  a  heavy  team  along  the  street,  carelessly  drove 
it  upon  the  hoof  of  the  plaintiffs'  horse,  and  injured  him.  The  award, 
which  the  parties  have  agreed  to  accept  as  a  statement  of  facts,  finds 
that  the  injury  was  occasioned  by  negligence  and  want  of  due  care  in 
the  defendant's  servant.     The  terms  of  this  finding  imply  that  there 
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was  no  negligence  on  the  part  of  the  plaintiffs,  which  contributed  to 
the  injury.  And  it  is  further  found  that,  though  the  plaintiffs'  team 
was  standing  there  in  violation  of  a  city  ordinance,  yet  there  was 
room  for  the  defendant's  team  to  pass  by,  using  due  care,  and  the 
only  fault  of  the  plaintiffs  consisted  in  the  violation  of  the  city  ordin- 
ance. It  is  not  found  that  this  violation  contributed  to  the  injury.  It 
is  said  by  Bigelow,  C.  J.,  in  Jones  v.  Andover,  10  Allen,  20,  that,  "  in 
case  of  a  collision  of  two  vehicles  on  a  highway,  evidence  that  the 
plaintLfif  was  travelling  on  the  left  side  of  the  road,  in  violation  of 
the  statute,  when  he  met  the  defendant,  would  be  admissible  to  show 
negligence."  So  the  evidence  that  the  plaintiffs'  team  was  standing 
in  the  street  in  violation  of  a  city*  ordinance  was  admissible  to  show 
negligence  on  their  part.  It  did  show  negligence  in  respect  to  keep- 
ing the  ordinance,  but  did  not  necessarily  show  negligence  that  con- 
tributed to  the  injury.  And,  notwithstanding  this  evidence,  it  was 
competent  to  the  arbitrator  to  find,  as  a  fact,  that,  towards  the  defend- 
ant, the  plaintiffs  were  guilty  of  no  negligence,  but  were  careful  to 
leave  him  ample  room  to  pass.  He  did  so  find  in  substance ;  and  his 
finding  is  agreed  to  as  a  fact. 

A  collision  on  the  highway  sometimes  happens,  when  both  parties 
are  in  motion,  and  both  are  active  in  producing  it.  In  such  cases,  the 
plaintiff  must  prove  that  he  was  not  moving  carelessly.  But  the  col- 
lision sometimes  happens,  as  in  this  case,  when  the  plaintiffs'  team  is 
standing  still.  In  such  a  case,  he  must  prove  that  his  position  was 
not  so  carelessly  taken  as  to  contribute  to  the  collision.  The  fact  is 
here  found  that  it  was  not  so  taken,  though  it  was  in  violation  of  the 
ordinance.  There  was  therefore  no  such  negligence  on  his  part  as  to 
defeat  the  action. 

Actions  founded  on  negligence  are  governed  by  a  plain  principle. 
The  plaintiffs'  declaration  alleges  that  the  injury  happened  in  conse- 
quence of  the  negligence  of  the  defendant.  This  is  held  to  imply  that 
there  was  no  negligence  on  the  part  of  the  plaintiff  which  contributed 
to  the  injury ;  and  to  throw  upon  him  the  burden  of  proving  the  truth 
of  the  allegation.  It  may  depend  upon  care  exercised  by  himself  per- 
sonally, or  by  his  coachman,  if  he  is  riding ;  or  by  his  teamster,  in  his 
absence  ;  or  by  the  person  in  charge  of  him,  if  he  is  an  invalid,  or  an 
infant  of  tender  years,  or  in  any  way  so  situated  as  to  need  the  care 
of  another  person  in  respect  to  the  matter.  If  there  was  want  of  care, 
either  on  the  part  of  himself  or  the  person  acting  for  him,  and  the 
injury  is  partly  attributable  directly  to  that  cause,  he  cannot  recover, 
simply  because  he  cannot  prove  what  he  has  alleged.  Among  the 
numerous  cases  sustaining  this  view  are,  Parker  v.  Adams,  12  Met. 
415 ;  HoHon  v.  Ipswich,  12  Cush.  488 ;  Holly  v.  Boston  Gas  Light 
Co.,  8  Gray,  131 ;  Wright  v.  Maiden  &  Melrose  Bailroad  Co.,  4  Al- 
len, 283  ;  Callahan  v.  Bean,  9  Allen,  401. 

But  it  is  further  contended  that  these  plaintiffs  are  compelled  to  prove 
their  own  violation  of  law  in  order  to  establish  their  case,  and  there- 
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fore  the  action  cannot  be  maintained.  The  substance  of  the  ordinance 
referred  to  is,  that  for  loading  and  unloading  packages  weighing  less  i 
than  five  hundred  pounds,  wagons  shall  stand  lengthwise  of  streets,  I 
and  not  crosswise,  under  a  prescribed  penalty.  The  plaintiffs  were 
loading  packages  of  less  weight,  and  their  wagon  was  standing  cross- 
wise of  the  street.  But  proof  of  the  weight  of  these  packages  was 
not  necessary.  In  this  respect  the  case  is  like  that  of  Welch  v.  Wes- 
son, 6  Gray,  505,  where  the  plaintiff  was  injured  while  he  was  trotting 
his  horse  illegally.  It  is  unlike  the  cases  of  Gregg  v.  Wyman,  4  Cush. 
322,  and  Way  v.  Foster,  1  Allen,  408,  which  were  decided  in  favor  of 
the  defendant  upon  the  ground  that  the  plaintiff  was  obliged  to  lay 
the  foundation  of  his  action  in  his  own  violation  of  law.  Even  in 
those  cases,  the  violation  of  law  by  the  plaintiffs  would  not  have  jus- 
tified an  assault  and  battery  or  a  false  imprisonment  of  the  plaintiffs. 
In  this  case,  if  the  packages  had  weighed  more  than  five  hundred 
pounds,  the  position  of  the  team  would  have  been  the  same.  In 
Spofford  V.  Harlow,  3  Allen,  176,  it  was  held  that,  though  the  plain- 
tiff's sleigh  was  on  the  wrong  side  of  the  street,  in  violation  of  law, 
the  defendant  was  liable,  if  his  servant  ran  into  the  plaintiff  carelessly 
and  recklessly,  the  plaintiff's  negligence  not  contributing  to  the  injury. 
And  it  is  true  generally,  that  while  no  person  can  maintain  an  action 
to  which  he  must  trace  his  title  through  his  own  breach  of  the  law, ; 
yet  the  fact  that  he  is  breaking  the  law  does  not  leave  him  remediless^ 
for  injuries  wilfully  or  carelessly  done  to  him,  and  to  which  his  own 
conduct  has  not  contributed.  Judgment  for  the  plaintiffs. 


Bell,  J.,  in  NORRIS  v.  LITCHFIELD. 

1857.     35  New  Hampshire,  277,  278. 

But  the  idea  of  the  defendant's  counsel  was,  that  if  the  plaintiff  was 
himself  a  wrong-doer,  he  could  maintain  no  action  whatever,  however 
prudent  and  careful  he  may  have  been. 

There  are  decisions  which  give  countenance  to  this  idea,  and  which 
hold  that  where  a  party  who  has  suffered  a  loss  by  the  negligence  of 
another,  was  himself  at  the  time  a  trespasser,  or  acting  in  violation  of 
law,  he  cannot  recover.  Hunger  v.  Tonawanda  Railroad,  4  Coms. 
349 ;  Hartfidd  v.  Boper,  21  Wend.  615 ;  Brown  v.  Maxwell,  6  Hill, 
592,  and  cases  there  cited. 

But  we  are  unable  to  agree  to  the  doctrine  thus  broadly  laid  down. 
As  a  general  principle  it  seems  to  us  wholly  immaterial,  whether,  in 
the  abstract,  the  plaintiff  was  a  wrong-doer  or  a  trespasser,  or  was  act- 
ing in  violation  of  law.  For  his  wrong  or  trespass  he  is  answerable  in 
damages,  and  he  may  be  punishable  for  his  violation  of  law  ;  but  his 
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rights  as  to  other  persons  and  as  to  other  transactions  are  not  affected 
by  that  circumstance.  A  traveller  may  be  riding  with  a  horse  or  car- 
riage which  he  had  no  right  to  take  or  use ;  he  may  be  travelling  on  a 
turnpike  without  payment  of  toll ;  he  may  be  riding  on  a  day  when 
riding  is  forbidden,  or  with  a  speed  forbidden  by  law,  or  upon  what  is 
called  the  wrong  side  of  the  road  ;  or  his  team  may  be  standing  in  the 
street  of  a  town,  without  his  attending  by  them  and  keeping  them  un- 
der his  command,  as  the  law  requires ;  and  in  none  of  these  cases  is 
his  right  of  action  for  any  injury  he  may  sustain  from  the  negligent 
conduct  of  another  in  any  way  affected  by  these  circumstances.  He  is 
none  the  less  entitled  to  recover,  unless  it  appears  that  his  negligence 
or  his  fault  has  directly  contributed  to  his  damage.  He  may  be  a  tres- 
passer, and  his  trespass  may  have  in  no  degree  contributed  to  the 
damage  he  has  sustained.  Though  a  trespasser  or  a  wrong-doer  as  to 
others,  he  may  have  been  guilty  of  neither  fault  nor  negligence  as  to 
the  party  from  whom  he  has  sustained  damage.  Though  engaged  in 
an  act  which  is  a  violation  of  law  in  itself,  he  may  have  exercised  all 
proper  care  for  the  safety  of  himself  and  his  property,  and  to  avoid 
any  injury  to  another.  A  trespass  is  not  the  less  a  wrong  that  it  is 
done  by  accident,  or  without  design,  or  even  against  the  will  of  the 
actor ;  but  in  such  case  it  is  not  a  fault,  in  the  sense  of  that  word,  as 
used  in  connection  with  actions  for  negligence. 

So  a  part}'  may  do  an  act  which  is  a  violation  of  law,  and  which  may 
perhaps  subject  him  to  liability  to  those  who  may  sustain  damage  by 
his  conduct ;  yet  it  may  not  be  an  offence  which  would  subject  him  to 
punishment,  because  the  act  may  have  been  involuntary, —  done  without 
negligence,  and  against  his  most  earnest  efforts.  In  such  a  case  the 
act  is  a  misfortune  ;  it  is  not  a  fault. 

It  is  not  enough,  then,  to  show  that  a  party  is  a  wrong-doer,  or  a 
trespasser,  or  violator  of  the  law,  to  defeat  his  action  for  damage  sus- 
tained from  the  negligence  of  another. 

It  must  be  shown  that  such  act  is  a  fault  which  has  directly  contributedi 
to  the  loss  or  damage  of  which  the  party  complains.  It  is  not  a  ques- 
tion, as  it  has  been  made  in  some  cases,  whether  the  party  is  a  tres- 
passer, or  has  done  some  wrongful  act,  but  whether  he  is  guilty  of  a 
fault  or  of  negligence  in  reference  to  the  matter  in  question,  which  has 
directly  contributed  to  the  injury. 
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GANNON  V.  WILSON. . 

1886.    18  Weekly  Notes  of  Cases  {Pennsylvania),  7.^ 

Erroe  to  Common  Pleas  No.  1,  of  Philadelphia  County. 

Case,  by  William  L.  Wilson,  Limited,  against  Edward  Gannon,  to 
recover  damages  for  the  destruction  of  certain  terra-cotta  drain-pipes. 

The  facts  as  they  appeared  on  the  trial  were  as  follows :  The  plain- 
tiff was  the  proprietor  of  a  store,  507  Chestnut  Street,  Philadelphia, 
where  he  sold  tiles  and  terra-cotta  ware.  A  flight  of  steps  came  up 
from  his  cellar  to  the  pavement  of  the  street.  Along  this  cellar-way 
was  an  iron  railing.  Beside  this  railing,  next  to  the  house,  and  not 
extending  further  out  than  the  steps,  or  than  four  feet  from  the  build- 
ing, the  plaintiff  had  put  some  pipe  and  wares  for  display.  The  de- 
fendant was  the  proprietor  of  a  mail  wagon.  On  the  evening  of  the 
fourth  of  May,  1882,  the  driver  of  the  wagon  left  the  horse  and  wagon 
unhitched  in  the  open  alley-way  adjoining  the  old  post-office,  on  Chest- 
nut Street  below  Fifth  Street.  The  horse  and  wagon,  without  a  driver, 
ran  up  Chestnut  Street,  on  to  the  pavement  in  front  of  plaintiff 's  store, 
and  crushed  the  wares  of  the  plaintiff, —  to  recover  damages  for  which 
this  suit  was  brought. 

The  defendant  offered  in  evidence  an  ordinance  of  the  city  of  Phila- 
delphia prohibiting  the  placing  of  wares  upon  any  pavement,  to  show 
contributory  negligence.  Objected  to  by  plaintiff.  Objection  sus- 
tained.    Ex:ception. 

The  Court  charged,  inter  alia,  as  follows:  "Where  a  horse  and 
wagon  are  found  running  along,  without  a  driver,  upon  the  sidewalk 
of  a  public  street,  and  injury  to  another  person  or  his  goods  are  caused 
by  it,  it  is  prima  facie  evidence  of  negligence  on  the  part  of  the  owner. 
.  .  .  Even  if  the  plaintiff  violated  an  ordinance  of  the  city  in  placing 
his  wares  on  the  sidewalk,  that  would  not  be  such  contributory  negli- 
gence as  would  prevent  him  from  recovering  against  the  defendant  in 
this  case.  The  city  might  impose  a  fine  as  a  penalty,  but  this  is  a 
question  entirely  between  him  and  the  city." 

Verdict  for  plaintiff  for  $90.36,  and  judgment  thereon.  The  defend- 
ant thereupon  took  this  writ,  assigning  as  error  the  overruling  of 
defendant's  offer  of  evidence,  and  those  portions  of  the  judge's  charge 
cited  above. 

H.  W.  Qimber,  for  plaintiff  in  error. 

Samuel  W.  Pennypacker,  for  defendant  in  error. 

The  Couet.  We  see  no  error  in  the  rejection  of  the  evidence,  nor 
in  the  charge  of  the  Court.  If  the  defendant  in  error  did  violate  an 
ordinance  of  the  city,  that  violation  was  not  a  proximate  cause  of  the 

1  Arguments  omitted.  — Ed. 
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injury.  It  is  the  duty  of  the  owner  of  a  horse  not  to  voluntarily  per- 
mit it  to  run  on  the  sidewalk  of  a  public  street.  When  so  found  he 
must  rebut  the  presumption  of  negligence  arising  therefrom. 

Judgment  affirmed. 


*        McGRATH  V.  MERWIN. 

1873.     U2  Massachusetts,  461. 

Tort  for  personal  damage  causecl  by  the  defendants'  negligence. 

At  the  trial  in  the  Superior  Court,  the  plaintiff  offered  to  prove  that 
on  Sunday,  June  24,  1871,  while  he  was  at  work  in  a  wheel-pit, 
used  by  the  defendants,  in  connection  with  the  machinery  of  extensive 
paper  mUls,  and  whUe  he  was  in  the  exercise  of  due  care  he  was  hurt, 
by  the  negligence  and  carelessness  of  the  defendants  in  setting  the  ma- 
chinery and  wheel  in  motion ;  that  he  was  engaged  in  the  work  at  the 
request  of  the  defendants,  gratuitously,  and  as  a  matter  of  kindness 
to  them,  it  being  unconnected  with  his  ordinary  work,  and  of  no  in- 
terest to  him  in  any  way,  he  not  being  an  employee  of  the  defendants ; 
that  the  work  he  was  doing  consisted  in  digging  the  sand  from  the 
wheel-pit  so  as  to  enable  a  pump  to  be  used  to  clear  it  of  water,  which 
frequently  settled  into  the  pit  so  as  to  impede  the  action  of  the  wheel 
and  of  the  machinery  of  the  defendants'  mUls,  it  being  necessary, 
whenever  such  impediments  occurred,  for  the  defendants  to  stop  then- 
work  at  a  very  large  loss,  and  remova  the  water ;  that  the  defendants 
were  doing  a  large  business,  which  employed  many  hands  and  required 
the  running  of  their  mills  from  twelve  o'clock  Monday  morning  to 
twelve  o'clock  Saturday  night,  and  that  the  work  done  on  this  occasion 
would  obviate  the  necessity  of  stopping  the  machinery  in  future  ;  that 
the  defendants  were  present  on  this  occasion  with  the  plaintiff,  direct- 
ing how  the  work  should  be  done,  and  that  their  meeting  was  by  the 
previous  arrangement  of  the  parties. 

Upon  this  offer  of  proof.  Bacon,  J*.,  ruled  that  the  action  could  not 
be  maintained,  and  by  consent  of  parties,  before  verdict,  reported 
the  questions  of  law  to  this  Court.  If  the  ruling  was  correct,  the 
plaintiff  is  to  become  nonsuit;  otherwise,  the  case  is  to  stand  for 
trial. 

E.  B.  Oillett  and  B.  B.  Stevens,  for  the  plaintiff. 

G.  M.  Steams,  (  W.  B.  C.  Pearsons  and  M.  P.  KnowUon  with  him), 
for  the  defendants. 

Morton,  J.  The  statute  makes  it  unlawful  to  do  "  any  manner  of 
labor,  business,  or  work,  except  works  of  necessity  and  charity,"  on 
the  Lord's  day.'  Gen.  Sts.  c.  84,  §  1.  The  plaintiff's  offer rf)f  proof 
discloses  that  he  was  at  work  in  the  defendants'  wheel-pit,  digging  out 
the  sand  so  as  to  enable  a  pump  to  be  used  to  clear  it  of  water  which 
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-  frequently  settled  into  the  pit,  so  as  to  impede  the  action  of  the  wheel, 
and  that  while  so  at  work  he  was  injured  by  the  carelessness  of  the 
defendants  in  setting  the  wheel  in  motion.  The  only  reason  for  doing  ^ 
the  work  on  the  Lord's  day  was,  that  the  defendants  were  doing  a  large 
business,  employing  many  hands,  and  "  the  work  done  on  the  occasion 
would  obviate  the  necessity  of  stopping  the  machinery  in  future."  The 
whole  import  of  this  is  that  it  was  more  convenient  and  profitable  to 
repair  the  wheel-pit  on  the  Lord's  day  than  it  would  be  to  do  it  on  any  ^ 
secular  day.  This  does  not  make  it  a  work  of  necessity  or  charity 
within  the  exception  of  the  statute.  Commonwealth  v.  Sampson,  97 
Mass.  407;  Commonwealth  v.  Josselyn,  97  Mass.  411.  The  fact  that 
the  plaintiff  was  doing  the  work  gratuitously,  at  the  request  of  the 
defendants,  does  not  take  the  case  out  of  the  letter  or  the  spirit  of  the 
statute. 

The  decisions  in  this  Commonwealth  are  numerous  and  uniform  to 
the  effect  that  the  plaintiff,  being  engaged  in  a  violation  of  law,  can- 
not recover,  if  his  own  illegal  act  was  an  essential  element  of  his  case 
as  disclosed  upon  all  the  evidence.  The  cases  upon  this  subject  are 
reviewed  in  Myers  v.  Meinrath,  101  Mass.  366  ;  Hall  v.  Corcoran,  107 
Mass.  251 ;  and  Cranson  v.  Goss,  107  Mass.  439. 

The  rules  of  law,  as  applied  to  actions  of  tort  for  injuries,  like  the 
case  at  bar,  are,  that  if  the  illegal  act  of  the  plaintiff  contributed  to  \ 
his  injury,  he  cannot  recover ;  but  though  the  plaintiff  at  the  time  of  ; 
the  injury  was  acting  in  violation  of  law,  if  his  illegal  act  did  not  con-  , 
tribute  to  the  injurj,but  was  independent  of  it,  he  is  not  precluded  j 
thereby  from  recovering.     Of  the  latter  class  are  the  cases,  cited  by. 
the  plaintiff,  of  Spofford  v.  Harlow,  3  Allen,  176  ;  Steele  v.  Burk- 
hardt,  104  Mass.  59  ;  and  Kearns  v.  Sowden,  104  Mass.  63.     But  the 
case  at  bar  falls  within  the  first  named  class  of  cases.     The  illegal  act 
of  the  plaintiff  was  inseparably  connected  with  the  cause  of  action  and 
contributed  to  his  injury.     The  difference  between  the  two  rules  may 
be  illustrated  by  supposing  the  plaintiff,  while  engaged  in  his  work,  to 
have  been  assaulted  by  a  stranger ;  he  could  maintain  an  action  there- 
for, because  his  violation  of  law  had  no  connection  with  the  trespass. 
The  two  are  contemporary  facts,  but  the  one  has  nothing  to  do  with 
the  other.     He  could  show  a  complete  cause  of  action  independently 
of  his  own  violation  of  law.     But  upon  the  facts  of  this  case  it  is  dif- 
ferent.    The  plaintiff  and  defendant  were  engaged  in  a  mutual,  illegal 
work,  and  the  accident  which  happened  was  one  of  the  incidents  and 
risks  of  the  employment.     The  plaintiff  was  participating  in  an  illegal 
work  which  led  to  the  injury  he  sustained,  and  the  law  will  not  aid  him 
to  recover  damages  for  the  consequences  of  his  own  illegal  act. 

Plaintiff  to  be  nonsuit. 


106  WALLACE  V.  CANNON. 


WALLACE,  Superintendent  of  the  Westekn  and  Atlantic  Rail- 
road, Plaintiff  in  Error,  v.  MARY  E.  CANNON,  Defendant 
IN  Error. 

1868.    38  Georgia,  199.1 

Action  by  Mary  E.  Cannon,  widow  of  Sylvester  Cannon,  an  em- 
ployee of  the  Western  and  Atlantic  Railroad,  because  of  his  death  by 
the  alleged  carelessness  of  the  employees  of  the  said  railroad,  July  6, 
1862,  while  he  was  acting  as  engineer,  on  a  train  from  Atlanta, 
Georgia,  to  Chattanooga,  Tennessee. 

Defendant  pleaded,  among  other  averments,  that,  at  said  time,  the 
government  of  the  State  of  Georgia,  and  superintendence,  control, 
and  management  of  the  Western  and  Atlantic  Railroad  were  in  the 
hands  of  persons,  inhabitants  of  Georgia,  then  engaged  in  insurrection 
against  the  Government  of  the  United  States,  that,  at  said  time,  said 
Sylvester  Cannon  was,  by  acting  and  serving  as  engineer  on  said  rail- 
road, unlawfully  aiding  and  abetting  the  enemies  of  the  United  States, 
because  the  persons  with  whom  and  under  whom  he  was  so  acting  and 
running  were  then  engaged  in  acts  of  hostility,  and  were  in  insurrec- 
tion against  the  United  States,  and  because  said  Cannon  was,  as 
such  engineer,  assisting  in  the  transportation  of  troops,  knowingly 
and  willingly,  to  wage  war  against  the  United  States. 

It  was  shown  that  Cannon  was  killed  by  a  collision  on  said  road,  on 
Sunday,  the  6th  of  July,  1862  ;  that  he  was  at  the  time  acting  as  en- 
gineer of  the  train  from  Atlanta  to  Chattanooga,  freighted  with  passen- 
gers, most  of  whom  were  Confederate  soldiers,  who  had  no  guns  but 
two  or  three  cannon,  besides  horses  and  harness,  and  wore  the  Con- 
federate uniform ;  two  of  the  cars  were  passenger  cars,  twenty-one 
other  cars  carried  the  soldiers.  The  train  was  the  regular  mail  train, 
which  carried  many  letters  and  packages  and  military  orders  to  the 
Confederate  soldiers  and  generals  ;  that  the  down  train  which  collided 
with  his  was  a  freight  train,  which  had  been  from  Atlanta  to  Chatta- 
nooga, freighted  with  Confederate  soldiers,  and  was  then  returning 
empty  to  Atlanta ;  that  he  had  been  ordered  out  that  day  by  Col. 
Camden,  the  agent  of  the  road  at  Chattanooga ;  that  Cannon's  train 
had  been  delayed  because  a  certain  turnout  was  too  short  to  allow  the 
passage  of  all  trains  that  day ;  that  this  turnout  had  been  sufficient 
before  the  war,  but  that  the  large  amount  of  freight  and  soldiers 
that  the  road  had  to  carry  for  the  Confederate  Government,  so  in- 
creased the  number  and  length  of  the  trains,  that  said  turnout  was 
then  too  short,  and  that  Cannon  was  aware  of  this  difficulty  in  pass- 
ing ;  that  the  road  was  then  in  the  habit  of  carrying  Confederate  sol- 
diers, and  there  were  so  many  of  them,  and  so  much  freight  for  the 
Confederate  Government,  that  much  confusion  was  produced,  yet,  by 
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sare  and  observance  of  the  rules,  the  trains  could  have  been  run  with- 
out collision.  On  the  question  of  negligence,  it  was  shown  that  Can- 
non was  upon  the  road  that  day  by  order  of  the  master  machinist ;  that 
though  behind  his  schedule  time,  he  had  been  put  back  by  the  order 
of  others,  or  the  action  of  others  getting  in  his  way ;  that,  being 
Sunday,  it  was  unlawful  for  the  freight  train  to  be  running ;  and  that 
besides,  he  had  passed  all  the  regular  down  trains,  and,  by  a  rule  of 
the  road,  it  was  provided  that  notice  of  any  irregular  train  should  be 
given  by  telegraph,  and  no  such  notice  was  given  to  Cannon's  train. 
There  was  also  evidence  as  to  the  rules,  as  to  speed  of  trains,  and  as 
to  the  speed  of  Cannon's  train  at  the  time,  and  as  to  the  age,  character, 
and  qualifications  of  Cannon,  to  show  the  quantum  of  damages  due  to 
his  wife  by  reason  of  this  loss. 

The  Court  charged  the  jury,  among  other  things,  that  it  was  neces- 
sary for  plaintiff  to  show  that  said  Cannon  was  killed  by  the  running 
of  the  cars  of  the  Western  and  Atlantic  Railroad,  and  that  without 
fault  or  negligence  on  his  part,  he  being  an  employee  of  said  road  and 
engaged  thereon,  and  as  such,  at  the  time  ;  that  the  transportation  of 
Confederate  troops  over  the  Western  and  Atlantic  Railroad  in  1862, 
for  the  purpose  of  making  war  upon  the  government  or  authorities  of 
the  United  States,  was  contrary  to  the  public  policy  and  laws  of  the 
United  States,  and  therefore  illegal,  and  if  Cannon  was  voluntarily  en- 
gaged in  the  performance  of  acts  in  violation  of  the  Constitution  and 
laws  of  the  United  States  when  he  was  killed,  and  from  that  cause 
solely,  or  from  the  fault  or  negligence  of  said  Cannon,  at  the  time  he 
lost  his  life,  plaintiff  could  not  recover ;  that  if  the  killing  resulted 
solely  from  the  fault  or  negligence  of  defendant,  or  its  employees, 
then  plaintiff  could  recover. 

The  verdict  was  for  $5,000  in  behalf  of  the  plaintiff. 

The  defendant  moved  for  a  new  trial,  upon  the  grounds  that  the 
verdict  was  contrary  to  the  evidence,  &c.,  and  because  of  the  use  of 
the  "  solely  "  in  said  charge  in  the  two  placeis  where  it  occurs. 

The  Court  refused  a  new  trial,  and  this  is  assigned  as  error  on  the 
grounds  aforesaid.     ' 

P.  L.  Mynatt,  L.  E.  Bleckey,  for  plaintiff  in  error. 

Robert  Saicgh,  S.  B.  Hoyt,  for  defendant  in  error. 

Warner,  J.  This  was  an  action  brought  by  the  widow  of  Sylvester 
Cannon,  an  employee  of  the  Western  and  Atlantic  Railroad,  against 
that  road,  to  recover  damages  for  killing  her  husband,  by  the  negli- 
gence of  another  employee  of  the  road,  under  the  provisions  of  the 
Code.  On  the  trial  of  the  case  in  the  Court  below,  it  was  insisted 
that  the  plaintiff  was  not  entitled  to  recover,  because  her  husband,  at 
the  time  he  was  killed,  was  voluntarily  engaged  in  the  unlawful  act  of 
transporting  Confederate  soldiers  and  munitions  of  war  for  the  pur- 
pose of  making  war  against  the  Government  of  the  United  States.  If 
the  husband  of  the  plaintiff,  at  the  time  he  was  killed,  and  the  other 
employees  of  the  company,  at  the  time  of  the  injury,  were  voluntarily 
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engaged  in  transporting  Confederate  soldiers  and  munitions  of  war 
upon  the  road,  for  the  purpose  of  making  war  upon  the  Government 
of  the  United  States,  such  voluntary  engagement,  on  their  part,  was 
an  illegal  act,  in  violation  of  the  Constitution  of  the  United  States, 
the  supreme  law  of  the  land.  The  Court  below  charged  the  jury  in 
relation  to  this  point  in  the  case,  "  If  you  shall  believe  from  the  evi- 
dence in  this  case  that  the  deceased  was  voluntarily  engaged  in  the 
performance  of  acts  in  violation  of  the  Constitution  of  the  United 
States  when  he  was  killed,  and  from  that  cause  solely,  or  from  the 
fault  or  negligence  of  the  said  Sylvester  at  the  time  he  lost  his  life, 
then  the  plaintiff  is  not  entitled  to  recover,  if  the  killing  resulted 
solely  from  the  fault  or  negligence  ^f  the  defendant,  or  of  an  employee 
of  the  defendant,  then  the  plaintiff  is  entitled  to  recover."  This  charge 
of  the  Court  is  excepted  to,  and  assigned  for  error  here. 

The  charge  of  the  Court,  so  far  as  the  same  relates  to  the  illegal 
employment  of  Cannon,  and  the  other  employees  of  the  road,  at  the 
time  of  the  injury,  in  view  of  the  evidence  in  the  record,  was  error. 
The  question  involved  in  that  branch  of  the  case  was,  \^hether  the 
parties  were  voluntarily  engaged,  at  the  time  of  the  injury,  in  an  un- 
lawful transaction,  in  violation  of  the  Constitution  and  laws  of  the 
United  States ;  that  was  a  distinct  ground  of  defence  against  the 
plaintiff's  right  to  recover.  The  injui-y  was  caused  by  the  collision  of 
the  two  trains  running  upon  the  road.  The  evidence  is,  that  Cannon's 
train  was  freighted  with  Confederate  soldiers,  two  or  three  cannon, 
besides  horses  and  harness,  etc.  Murphy  testifies,  "that  in  1862  the 
road  was  in  the  habit  of  carrying  Confederate  soldiers  ;  there  were  so 
many  soldiers  and  so  much  freight  of  the  Confederate  G-overnment, 
that  a  great  deal  of  confusion  was  produced."  Wing,  the  conductor 
on  the  down  train,  testifies,  "  that  he  had  been  carrying  a  load  of 
Confederate  soldiers  to  Chattanooga,  and  was  returning  with  an  empty 
train ;  that  he  was  ordered  out  by  Col.  Camden,  the  agent  of  the  road 
at  Chattanooga."  In  view  of  the  evidence  contained  in  the  record  as 
to  the  illegal  employment  of  the  parties  at  the  time  the  alleged  injury 
occurred,  the  Court,  in  our  judgment,  should  have  charged  the  jury,  j^ 
that  if  they  believed,  from  the  evidence,  that,  at  the  time  Cannon  was 
killed  by  the  collision  of  the  railroad  trains,  the  railroad  company  and  ' 
the  employees  of  that  company  (including  Cannon,  as  weU  as  the) 
other  employees,  whose  negligence  caused  the  injury)  were  voluntarily 
engaged  in  the  transportation  of  Confederate  soldiers  on  the  road  for 
the  purpose  of  making  war  upon  the  Government  of  the  United  States, 
then  the  plaintiff  is  not  entitled  to  recover. 

There  was  much  said,  on  the  argument  of  the  case,  about  the  down 
freight-train  running  on  Sunday,  in  violation  of  the  statute  of  this 
State.  We  do  not  recognize  the  doctrine  that  one  offender  against 
the  law  can  set  off  against  the  plaintiff  that  he,  too,  is  a  public  of- 
fender, in  another  distinct  transaction.  See  Mahony  v.  Cook,  26 
Pennsylvania  R.  342  ;   The  Philadelphia,  Washington,  di  Baltimore 
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Railroad  Company  v.  The  Philadelphia  Steam  Tow-boat  Company, 
23  Howard's  U.  S.  R.  209.  To  bring  the  parties  within  the  rule  of 
the  law  applicable  to  such  cases,  they  must  both  have  been  engaged  in 
the  same  illegal  transaction.  It  is  [to]  such  cases  only  that  the  maxim 
of  the  law,  In  pari  delicto  potior  est  conditio  defendentis  et  possidentis, 
applies.  In  all  such  cases  the  rule  of  the  law  is,  to  leave  the  parties 
where  it  finds  them,  giving  no  relief,  and  no  countenance  to  claims  of 
that  character  ;  not  for  the  benefit  of  the  defendant,  but  upon  grounds 
of  public  policy.    Let  the  judgment  of  the  Court  below  be  reversed. 
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1845.     10  Metcalf,  363.1 

This  was  an  action  on  the  Rev.  Sts.  c.  25,  §  22,  for  an  injury  alleged 
to  have  been  received  by  the  plaintiff,  by  reason  of  a  defect  in  a  high- 
way, in  the  town  of  Swansey,  which  said  town  was  by  law  obliged  to 
repair. 

At  the  trial  in  the  Court  of  Common  Pleas,  before  Wells,  C.  J.,  it 
appeared  that  the  injury  set  forth  in  the  plaintiff's  declaration  was  sus- 
tained by  him,  as  therein  alleged,  on  the  11th  of  June,  1843,  being  the 
Lord's  day,  in  the  forenoon  of  said  day,  as  he  was  travelling  from 
Warren  (R.  I.),  where  he  resided,  to  Fall  River,  on  business  connected 
with  the  conduct  of  a  cause  then  pending  in  the  District  Court  of  the 
United  States  in  Rhode  Island.  The  defendants  admitted  that  they 
were  by  law  bound  to  keep  said  highway  in  repair. 

The  judge  instructed  the  jury,  that  the  plaintiff  would  not  be  entitled 
to  recover,  unless  he  satisfied  them  that  his  travelling  on  the  Lord's 
day  was  from  necessity  or  for  purposes  of  charity ;  that  it  being  ad- 
mitted that  his  business  was  of  a  secular  character,  the  burden  was 
upon  him  to  show  the  necessity  of  transacting  this  business  on  the 
Lord's  day. 

The  jury  found  a  verdict  for  the  defendants,  and  the  plaintiff  alleged 
exceptions  to  the  judge's  instructions. 

Coffin,  for  plaintiff. 

Battelle  and  E.  Williams,  for  defendants. 

Shaw,  C.  J.  This  was  an  action  to  recover  damages  against  a  town 
for  a  defect  in  their  highway,  by  means  of  which  the  plaintiff  sustained 
a  loss.     It  appeared  that  the  accident  occurred  on  the  Lord's  day. 

It  has  been  repeatedly  decided  that,  to  maintain  this  action,  it  must 
appear  that  the  accident  was  occasioned  exclusively  by  the  defect  of 
the  highway ;  to  establish  which,  it  must  appear  that  the  plaintiff  him- 
self is  free  from  all  just  imputation  of  negligence  or  fault.    Smith  v 

1  Arguments  omitted.  —  Eb. 
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Smith,  2  Pick.  621 ;  Howard  v.  North  Bridgewater,  16  Pick.  189.  And 
in  these  and  other  cases,  it  has  been  held  that  the  burden  of  proof  is 
on  the  plaintifE,  to  prove  afBrmatively  that  he  was  so  free  from  all 
fault.  Adams  v.  Carlisle,  21  Pick.  146 ;  Lane  v.  Crombie,  12  Pick. 
177.  The  Court  are  of  opinion  that  this  case  comes  within  this 
principle.  The  Rev.  Sts.  c.  50,  §  2,  provide  that  "  no  person  shall 
travel  on  the  Lord's  day,  except  from  necessity  or  charity,"  and  that 
"  every  person  so  offending  shall  be  punished  by  a  fine,  not  exceeding 
ten  dollars  for  every  offence."  The  act  of  the  plaintiff,  therefore,  in 
doing  which  the  accident  occurred,  was  plainly  unlawful,  unless  he 
could  bring  himself  within  the  excepted  cases ;  and  this  would  be  a 
species  of  fault  on  his  part,  which  would  bring  him  within  the  principle 
of  the  cases  cited.  It  would  show  that  his  own  unlawful  act  con- 
curred in  causing  the  damage  complained  of.  Then  if  he  would  bring 
himself  within  either  of  the  exceptions,  he  must  prove  the  fact  which 
the  statute  makes  an  exception.  In  the  case  last  above  cited,  Lane  v. 
Crombie,  the  verdict  was  set  aside,  because  the  judge  instructed  the 
jury,  that  after  the  negligence  of  the  defendants  had  been  proved,  if 
they  relied  on  want  of  due  care  on  the  part  of  the  plaintiff,  the  burden 
was  upon  them  to  prove  it.  This  was  held  to  be  erroneous,  and  the 
bui-den  was  decided  to  be  on  the  plaintiff  to  prove  herself  free  from 
all  fault.  On  this  ground  the  verdict  was  set  aside,  although  the  evi- 
dence was  such  that  probably  the  direction  in  regard  to  burden  of  proof 
had  not  much  influence. 

The  Court  are  therefore  of  opinion  that  the  instruction  of  the  judge 
was  right,  that  the  burden  of  proof  was  on  the  plaintiff  to  show  that 
his  travelling  on  the  Lord's  day  was  from  necessity  or  for  purposes 
of  charity. 

What  constitutes  such  necessity  or  purpose  of  charity,  are  questions 
not  raised  by  the  biU  of  exceptions.  Exceptions  overruled. 
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1878.     124  Massachusetts,  387.1 

Tort  for  injuries  to  the  plaintiff's  horse  caused  by  the  alleged  negli- 
gence of  the  defendant.  Trial  in  the  Superior  Court,  before  Bacon,  J., 
who  allowed  a  bill  of  exceptions  in  substance  as  follows :  — 

It  appeared  in  evidence  that  the  plaintiff  hired  a  horse  and  carriage 
on  Sunday,  August  1,  1875,  for  the  purpose  of  going  from  Chicopee 
to  Springfield,  to  attend  a  camp-meeting.  Upon  reaching'  the  camp- 
ground, the  plaintiff  hitched  his  horse  at  the  side  of  the  road  behind 
the  defendant's  buggy,  and  the  injury  was  caused  by  the  defendant's 

1  Part  of  argument  for  plaintiff  is  omitted.  —  Ed. 
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horse  backing  the  buggy  against  the  plaintiff's  horse.  The  evidence 
was  conflicting  as  to  whether  this  backing  was  caused  by  the  defend- 
ant's negligence,  or  by  his  horse  being  suddenly  frightened  by  a  buffalo 
robe  hanging  from  a  seat  of  a  passing  wagon. 

The  defendant  requested  the  judge  to  instruct  the  jury  as  follows : 

"1.  If  the  jury  believe  that  the  accident  happened  through  the  neg- 
ligence of  the  defendant,  while  the  plaintiflf  was  unlawfully  travelling 
on  the  Lord's  day,  and  that  the  accident  would  not  have  happened  if 
the  plaintiff  had  not  been  so  travelling,  he  cannot   recover. 

"  2.  If  the  plaintiff  was  travelling  for  pleasure  on  the  Lord's  day, 
and  such  travelling  contributed  to  the  injury  which  befell  him,  he  can- 
not recover. 

"3.  If  the  jury  believe  that  the  accident  happened  through  the  neg- 
ligence of  the  defendant,  not  resulting  from  the  wilful  conduct  of  the 
defendant,  while  the  plaintiff  was  unlawfully  travelling  on  the  Lord's 
day,  the  plaintiff  cannot  recover." 

The  judge  refused  so  to  instruct  the  jury,  but  did  instruct  them 
as  follows  :  "It  makes  no  difference  whether  the  plaintiff  was  then  in 
violation  of  the  law  relating  to  the  Lord's  day  or  not.  If  I  am  trav- 
elling on  the  wrong  side  of  the  road,  contrary  to  law,  and  a  man 
carelessly  and  negligently  runs  into  me,  I  can  recover,  unless  my  care- 
lessness contributed  to  the  injury.  If  the  plaintiff  went  up  there  for 
pleasure  and  received  injuries  by  the  defendant's  negligence,  he  can 
recover,  unless  his  own  carelessness  or  negligence  contributed  to  the 
injury."  The  judge  gave  general  instructions  on  the  matter  of  negli- 
gence, to  which  no  exceptions  were  taken.  The  jury  returned  a  verdict 
for  the  plaintiff,  and  found  specially  that  the  plaintiff  did  not  go  to 
the  camp-meeting  with  a  hand  fide  intention  of  attending  religious  ser- 
vices there.     The  defendant  alleged  exceptions. 

C.  L.  Long,  for  the  defendant. 

Q.  D.  Robinson,  for  the  plaintiff. 

1.  The  plaintiff  was  not  travelling  at  the  time  of  the  injury  to  his 
horse.  The  illegal  act,  if  any,  was  over,  and  he  was  as  much  entitled 
to  recover,  as  if  an  assault  had  been  committed  personally  upon  him, 
after  he  had  returned  to  his  home. 

2.  If  the  plaintiff  was  in  violation  of  law  at  the  time,  his  act  did 
not  contribute  to  the  injury  in  any  legal  sense,  and  he  is  entitled  to 
recover.  It  is  no  answer  to  this  position  to  say  that  the  injury  would 
not  have  happened  if  he  had  not  been  travelling.  This  is  not  what 
the  law  means  by  "  contributing  to  the  injury."  Thus  in  Welch  v. 
Wesson,  6  Gray,  505,  the  fact  that  the  plaintiff  was  illegally  trotting 
his  horse  against  the  defendant's  horse  was  held  not  to  prevent  re- 
covery for  an  injury  caused  by  the  defendant's  wilfully  running  into 
him.  So,  driving  on  the  wrong  side  of  the  street,  or  standing  on  a 
street,  though  acts  in  violation  of  law,  do  not  prevent  the  plaintiff 
from  recovering  while  so  driving  or  standing.  Spofford  v.  Harlow, 
3  Allen,  176  ;  Steele  v.  Burhhardt,  104  Mass.  59  ;  Kearns  v.  Sowden, 
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104  Mass.  63,  note.  See  also  Hall  v.  Ripley,  119  Mass.  135.  In  all 
these  cases  the  injury  would  not  have  happened  had  not  the  plaintiff 
been  illegally  where  he  was.  Smith  v.  Boston  &  Maine  Railroad,  120 
Mass.  490,  is  not  an  authority  against  this  position,  for  there,  as  stated 
by  the  judge  delivering  the  opinion,  it  was  conceded  at  the  trial  that 
the  travelling  of  the  plaintiff  was  a  cause  directly  contributing  to  his 
injury. 

Morton,  J.  In  an  action  of  tort  for  injuries  to  the  plaintiff's  person 
or  property,  if  his  own  illegal  act  or  other  negligence  contributed  to 
his  injury,  he  cannot  recover.  But  he  is  not  precluded  from  recover- 
ing by  the  fact  that  he  is  at  the  time  doing  an  illegal  act,  if  such  ille- 
gal act  did  not  contribute  to  his«injury.  McGrath  v.  Merwin,  112 
Mass.  467,  and  cases  cited. 

When  a  man  in  travelling  sustains  an  injury  from  a  defect  in  the 
highway  or  from  an  accidental  collision  with  the  vehicle  of  another 
traveller,  his  act  of  travelling  is  necessarily  a  contributing  cause  of 
the  injury.  If  the  act  of  travelling  is  unlawful,  then  his  own  unlawful 
act  is  a  contributing  cause  of  his  injury,  and  prevents  his  recovery. 

The  statute  prohibits  any  person  from  travelling  "  on  the  Lord's 
day,  except  from  necessity  or  charity."  Gen.  Sts.  c.  84,  §  2.  Who- 
ever travels  on  the  Lord's  day,  except  from  necessity  or  charity,  is 
acting  in  violation  of  the  law.  Such  act  of  travelling  itself  is  un- 
lawful, and  if,  in  the  course  and  as  an  incident  of  such  travelling,  the 
traveller  sustains  an  injury,  his  unlawful  act  necessarily  is  a  contribut- 
ing cause  of  the  injury.  It  has,  therefore,  been  uniformly  held  in  this 
Commonwealth  that  in  such  a  case  the  plaintiff  cannot  maintain  an 
action  for  his  injury.  Smith  v.  £oston  &  Maine  Railroad,  120  Mass. 
490,  and  cases  cited. 

In  the  case  at  bar,  the  defendant  requested  the  Court  to  instruct  the 
jury  that  "if  the  plaintiff  was  travelling  for  pleasure  on  the  Lord's 
day,  and  such  travelling  contributed  to  the  injury  which  befell  him,  he 
cannot  recover."  The  Court  refused  this  request,  and  instructed  the 
jury  that  "  it  makes  no  difference  whether  the  plaintiff  was  then  in 
violation  of  the  law  relating  to  the  Lord's  day  or  not."  The  defend- 
ant was  entitled  to  the  instruction  requested  by  him,  and  it  was  not 
covered  by  any  of  the  instructions  given.  It  is  true  that  the  Court 
instructed  the  jury,  that  "if  the  plaintiff  went  up  there  for  pleasure 
and  received  injuries  by  the  defendant's  negligence,  he  can  recover, 
unless  his  own  carelessness  or  negligence  contributed  to  the  injury," 
implying  that,  if  his  own  negligence  contributed  to  the  injury,  he  could 
not  recover.  But  the  whole  instructions,  taken  in  connection  with  the 
refusal  to  give  the  instruction  requested,  would  naturally  lead  the  jury 
to  understand  that  if  the  unlawful  act  of  the  plaintiff  in  travelling  on 
the  Lord's  day  contributed  to  his  injury,  yet  he  could  recover  unless 
some  other  negligence  on  his  part  was  a  contributing  cause. 

A  majority  of  the  Court  is  therefore  of  opinion  that  the  instructions 
were  erroneous.  Exceptions  sustained. 
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1880.     128  Massachusetts,  598. 


Tort,  under  the  Gen.  Sts.  c.  88,  §  59,  to  recover  double  the  amount 
of  damage  alleged  to  have  been  caused  by  the  defendant's  dog.  An- 
swer, a  general  denial. 

At  the  trial  in  the  Superior  Court,  before  Pitman,  J.,  without  a 
jury,  it  appeared  that  the  plaintiff,  on  Sunday,  April  8,  1877,  was 
driving  his  horse  and  buggy  along  a  public  highway  in  the  city  of 
Boston ;  that,  while  so  driving,  the  defendant's  dog  jumped  at  the 
head  of  the  plaintiff's  horse  and  frightened  him  so  that  he  became  un- 
manageable, ran,  and  overturned  the  buggy,  whereby  the  same  and 
other  property  of  the  plaintiff  was  damaged ;  and  that,  before  the 
accident,  the  defendant  knew  of  no  mischievous  or  vicious  propensity 
in  the  dog  to  attack  or  harass  persons  or  animals. 

The  defendant  offered  evidence  to  show  that  the  plaintiff  was  unlaw- 
fully travelling  on  the  Lord's  da}',  and  not  from  necessity  or  charity ; 
but  the  judge  ruled  that  these  facts  would  constitute  no  defence,  or 
prevent  the  plaintiff  from  recovering ;  and  found  for  the  plaintiff  in 
double  the  amount  of  damage  sustained  by  him.  The  defendant 
alleged  exceptions. 

II.  E.  Ware,  for  the  defendant. 

E.  T.  Buss,  for  the  plaintiff. 

MoKTON,  J.  We  must  assume,  for  the  purposes  of  this  case,  that  I 
the  plaintiff  was  unlawfully  travelling  on  the  Lord's  day.  But  this 
fact  does  not  defeat  his  right  to  recover,  unless  his  unlawful  act  was  1 
a  contributory  cause  of  the  injury  he  sustained.  McGrath  v.  Merwin, 
112  Mass.  467;  Marble  v.  Boss,  124  Mass.  44,  and  cases  cited.  It 
has  been  held  in  this  Commonwealth  that  if  a  person,  who  is  unlaw- 
fully travelling  on  the  Lord's  day,  is  injured  by  a  defect  in  the  high- 
way, or  by  a  collision  with  the  vehicle  of  another  traveller,  he  cannot 
recover  for  the  injury.  This  is  upon  the  ground  that  his  illegal  act 
aids  in  producing  the  injury,  or,  in  other  words,  is  a  contributory 
cause.  Lyons  y.  Desotelle,  124  Mass.  387;  Connolly  v.  Boston,  117 
Mass.  64. 

On  the  other  hand,  it  has  been  held  in  several  cases  that  if  a  per- 
son, who  is  at  the  time  acting  in  violation  of  law,  receives  an  injury 
caused  by  the  wrongful  or  negligent  act  of  another,  he  may  recover 
therefor  if  his  own  illegal  act  was  merely  a  condition,  and  not  a  con- 
tributory cause  of  the  injury.  Marble  v.  Ross,  ubi  supra;  Steele  v. 
Burkhardt,  104  Mass.  59  ;  Kearns  v.  Sowden,  104  Mass.  63,  note ; 
Spofford  V.  Harlow,  3  Allen,  176. 

We  are  of  opinion  that  the  case  at  bar  falls  within  the  last-named 
class.  If  a  man  while  travelling  is  injured  by  an  assault,  the  act  of 
travelling  cannot  in  any  just  sense  be  said  to  be  a  cause  of  the  injury. 
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It  is  true  that,  if  he  were  not  travelling,  he  would  not  have  received 
the  injury,  but  the  act  of  travelling  is  a  condition  and  not  a  contribu- 
'  tory  cause  of  the  injury.  The  plaintiff  when  travelling  was  assaulted 
and  injured  by  a  dog  for  whose  acts  the  defendant  is  responsible. 
Gen.  Sts.  c.  88,  §  59  ;  iye  Forest  v.  Tolman,  117  Mass.  109  ;  Sherman 
V.  Favour,  1  Allen,  191.  The  act  of  travelling  had  no  tendency  to 
produce  the  assault  or  the  consequent  injury ;  and  therefore,  though 
the  plaintiff  was  travelling  in  violation  of  law,  it  does  not  defeat  his 
right  of  recovery.  Exceptions  overruled. 


WALLACE  V.   MERRIMACK  RIVER  NAVIGATION  AND 
EXPRESS   COMPANY. 

1883.     134  Massachusetts,  95. 

Devens,  J.  The  plaintiff  was  sailing  his  yacht  on  the  Lord's  day, 
and  thus  travelling  in  violation  of  the  Gen.  Sts.  c.  84,  §  2,  which  per- 
mits this  only  for  reasons  of  necessity  or  charity,  none  of  which  are 
assigned  by  hinj.  He  contends  that  he  may  recover  upon  the  first 
count  of  his  declaration,  alleging  that  the  defendant  carelessly  and  neg- 
ligently ran  its  steamboat  into  his  yacht  while  thus  sailing.  Where  the 
illegal  act  of  a  plaintiff  contributes  to  the  injury  he  receives  from  the 
carelessness  of  another,  he  cannot  recover ;  but  if  his  illegal  act  is  in- 
dependent of  the  injur}',  he  is  not  therebj'  precluded  from  recovering, 
although  at  the  time  he  was  acting  in  violation  of  law.  McGrath  v. 
Merwin,  112  Mass.  467  ;  Lyons  v.  Desotelle,  124  Mass.  387.  The  ille- 
gal act,  although  contemporaneous,  is  then  a  condition  merelj',  and  not  a 
■contributory  cause  of  the  injury.  White  y.  Ziangr,  128  MSiSa.  598.  But 
where  one  travelling  on  the  highway  in  violation  of  law  sustains  injury 
by  collision  with  the  vehicle  of  another  carelessly  driven,  his  own  ille- 
gal act  is  an  essential  element  in  the  case  as  proved  by  him.  Lyons 
V.  I>esoteUe,  uhi  supra.  No  distinction  can  be  made  between  travel- 
lers with  their  vehicles  upon  the  highway  and  those  who  travel  for 
pleasure  in  their  boats  upon  the  river.  In  either  case,  the  act  of  him 
who  unlawfully  travels  is  not  merely  a  circumstance  attending  the  in- 
jury, but  a  cause  contributing  to  its  occurrence.  The  plaintiff  has 
therefore  no  just  ground  of  complaint  on  account  of  the  ruling  of  the 
presiding  judge,  that  he  could  not  maintain  his  action  upon  the  first 
count  of  his  declaration. 

There  was  evidence  in  the  case  tending  to  show  that  the  defendant 
was  a  common  carrier  of  passengers,  but  the  question  whether  the  facts 
would  present  a  case  such  as  contemplated  by  the  terms  of  the  St.  of 
1877,  c.  232,  and  whether  that  would  have  any  application,  was  not 
raised  at  the  trial,  nor  is  it  here  considered. 

The  second  count  of  the  plaintiff's  declaration  alleges,  not  a  careless 
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and  negligent  act  on  the  part  of  the  defendant  in  running  down  his 
boat,  but  a  wanton  and  malicious  one.  Upon  such  a''ateite  of  facts, 
although  the  plaintiff  was  in  violatioitof  the  law  forbidding  travelling 
upon  the  Lord's  day,  his  title  to  an  afflyu^n  would  be  independent  of  his 
unlawful  act.  He  would  not  thertM^orfeit  the  general  jjrotection  of 
the  law,  and  the  injurj'  in  suc|;^jp^osed  case  would  proceed  solely 
from  the  wrongful  ACt  of  the  pendant.  Kidder  v.  Dunstable,  11 
Gray,  342;  Smith  V'.  Gardner,  11  Gray,  418;  Counter  v.  Couch,  8 
Allen,  436;  Welch  v.  Wesson,  6  Gray,  505;  Spofford  v.  Harlow, 
3  Allen,  176  ;  Damon  v.  Scituate,  119  Mass.  66 ;  Smith  v.  Conway, 
,121  Mass.  216.     [Remainder  of  opinion  omitted.']   ' 

New  trial  upon  second  count. 

W.  S.  Knox,  for  plaintiff. 

W.  F.  Gile,  for  defendant. 


o      SUTTON  V.   TOWN  OF  WAUWATOSA. 

1871.     29  Wisconsin,  21.2 

Appeal  from  County  Court  for  Milwaukee  County. 

Action  against  a  town  to  recover  damages  for  injuries  to  plaintiff's 
cattle,  caused  bj'  the  breaking  down  of  a  defective  bridge  which  they 
were   crossing. 

The  plaintiff  started  from  Columbus  on  a  Friday  morning  with  a 
drove  of  about  fifty  cattle,  intending  to  take  them  to  Milwaukee,  and 
sell  them.  Stopping  at  Hartland  over  Saturday  night,  he  resumed  his 
journey  on  Sunday  morning,  and  at  about  four  o'clock,  p.  m.,  reached 
a  public  bridge  of  about  seventy-two  feet  span,  over  the  Menomonee 
Kiver,  in  the  town  of  Wauwatosa.  The  cattle  were  driven  upon  the 
bridge,  and  when  the  greater  part  of  them  were  near  the  middle  of  the 
span  the  stringers  broke,  some  twelve  feet  from  the  abutments  at  each 
end,  and  precipitated  the  structure,  with  the  cattle  upon  it,  into  the 
river,  causing  the  death  of  some,  severely  injuring  others,  and  rendering 
the  remainder  for  a  time  unsalable. 

The  complaint  alleges,  that  the  injury  was  caused  hy  the  dangerous, 
unsafe,  and  rotten  condition  of  the  bridge,  and  the  neglect  of  the  de- 
fendant to  keep  it  in  proper  repair. 

The  answer  denies  the  negligence  charged  to  the  defendant,  and  al- 
leges that  the  cattle  were  driven  upon  the  bridge  in  so  careless  and 

1  Section  1,  Chapter  37,  Mass.  Statutes  of  1884,  is  as  follows:  "The  provisions  of 
chapter  ninety-eight  of  the  Public  Statutes  relating  to  the  observance  of  the  Lord's 
day  shall  not  constitute  a  defence  to  an  action  for  a  tort  or  injury  suffered  by  a  person 
on  that  day." 

-  The  arguments  are  omitted ;  also  that  part  of  the  opinion  which  relates  to  the 
question  of  contributory  negligence.  —  Ed.  ' 
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negligent  a  manner  as  to  cause  it  to  break ;  and,  also,  that  they  were 
so  driven  upon  the  bridge  on  Sunday. 

After  hearing  the  evidence  on  the  part  of  the  plaintiff,  the  Court 
granted  a  nonsuit,  on  the  ground  that  the  plaintiff,  being  in  the  act  of 
violating  the  statute  prohibiting  the  doing  of  secular  business  on  Sun- 
day, when  the  injury  occurred,  could  not  recover  therefor.  The  plain- 
tiff appealed. 

Jenkins  and  EUiott,  for  appellant. 

C.  K.  Martin,  Palmer,  Hooker,  and  Pitkin,  for  appellee. 

Dixox,  C.  J.  It  is  very  clear  that  the  plaintiff,  in  driving  his  cattle 
along  the  road  and  over  the  bridge,  to  a  market,  on  Sunday,  was  at  the 
time  of  the  accident  in  the  act  of  \-iolating  the  provisions  of  the  statute 
of  this  State,  which  prohibits,  under  a  penalty  not  exceeding  two  dollars 
for  each  offence,  the  doing  of  any  manner  of  labor,  business,  or  work  on 
that  dav,  except  only  works  of  necessity  or  charity,  R.  S.,  c.  183,  §  a. 
It  was  upon  this  ground  the  nonsuit  was  directed  b3-  the  Court  below, 
and  the  point  thus  presented,  that  the  unlawful  act  of  the  plaintiff  was 
negligence,  or  a  fault  on  his  part  contributing  to  the  injury,  and  which 
will  preclude  a  recovery  against  the  town,  is  not  a  new  one  ;  nor  is  the 
law,  as  the  Court  below  held  it  to  be,  without  some  adjudications  di- 
rectly in  its  favor,  and  those  by  a  judicial  tribunal  as  eminent  and  much 
respected  for  its  learning  and  ability  as  any  in  this  country.  Bosworth 
V.  Swansey,  10  Met.  363  ;  Jones  v.  Andover,  10  Allen,  18.  A  similar, 
if  not  the  very  same  principle  has  been  maintained  in  other  decisions  of 
the  same  tribunal.  Gregg  v.  Wyman,  4  Cush.  322  ;  May  v.  Foster,  1 
Allen,  408.  But  in  others  still,  as  we  shall  hereafter  have  occasion  to 
observe,  the  same  learned  Court  has,  as  it  appears  to  us,  held  to  a  dif- 
ferent and  contradictory  rule  in  a  class  of  cases  which  it  would  seem 
ought  obviously  to  be  governed  by  the  same  principle.  The  two  first 
above  cases  were  in  all  material  respects  like  the  present,  and  it  was 
held  there  could  be  no  recovery  against  the  towns.  In  the  first,  the 
opinion,  delivered  by  Chief  Justice  Shaw,  and  which  is  very  short, 
commences  with  a  statement  of  the  proposition,  repeatedly  decided  bj' 
that  Court,  "  that  to  maintain  the  action  it  must  appear  that  the  accident 
was  occasioned  exclusively  by  the  defect  of  the  highway ;  to  establish 
which,  it  must  appear  that  the  plaintiff  himself  is  free  from  all  just  im- 
putation of  negligence  or  fault."  The  authorities  to  this  proposition 
are  cited,  and  the  statute  against  the  pursuit  of  secular  business  and 
travel  on  the  Lord's  day  then  referred  to,  and  the  opinion  proceeds : 
"The  act  of  the  plaintiff,  therefore,  in  doing  which  the  accident  oc- 
curred, was  plainly  unlawful,  unless  he  could  bring  himself  within  the 
excepted  cases  ;  and  this  would  be  a  species  of  fault  on  his  part  which 
would  bring  him  within  the  principle  of  the  cases  cited.  It  would  show 
that  his  own  unlawful  act  concurred  in  causing  the  damage  complained 
of."     This  is  all  of  the  opinion  touching  the  point  under  consideration. 

In  the  next  case  there  was  a  little,  and  but  a  little,  more  effort  at 
reasoning  upon  the  point.    The  illustrations  on  page  20,  of  negligence 
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in  a  railway  company  in  omitting  to  ring  the  bell  of  the  engine,  or  to 
sound  the  whistle  at  the  crossing  of  a  highway,  and  of  the  traveller  on 
the  wrong  side  of  the  road  with  his  vehicle  at  the  time  of  the  collision, 
and  the  language  of  the  Court  alluding  to  such  "  conduct  of  the  party 
as  contributing  to  the  accident  or  injury  which  forms  the  groundwork 
of  the  action,"  very  clearlj'  indicate  the  true  ground  upon  which  the 
doctrine  of  contributory  negligence,  or  want  of  due  care  in  the  plaintiff, 
rests,  but  it  is  not  shown  how  or  why  the  mere  violation  of  a  statute  by 
the  plain tiflf  constitutes  such  ground.  Upon  this  point  the  Court  only 
say  :  "  It  is  true  that  no  direct  unlawful  act  of  omission  or  commission 
by  the  plaintiff,  done  at  the  moment  when  the  accident  occurred,  and 
tending  immediately  to  produce  it,  is  offered  to  be  shown  in  evidence. 
But  it  is  also  true  that,  if  the  plaintiff  had  not  been  engaged  in  the  do- 
ing of  an  unlawful  act,  the  accident  would  not  have  happened,  and  the 
negligence  of  the  defendants  in  omitting  to  keep  the  road  in  proper  re- 
pair would  not  have  contributed  to  produce  an  injury  to  the  plaintiff. 
It  is  the  disregard  of  the  requirements  of  the  statute  by  the  plaintiff 
which  constitutes  the  fault  or  want  of  due  care,  which  is  fatal  to  the 
action."  It  would  seem  from  this  language  that  the  violation  of  the 
statute  by  the  plaintiff  is  regarded  only  as  a  species  of  remote  negli- 
gence, or  want  of  proper  care  on  his  part,  contributing  to  the  injury. 

The  two  other  cases  above  cited  were  actions  of  tort  by  the  owners, 
to  recover  damages  from  the  bailees  for  injuries  to  personal  property 
loaned  and  used  on  Sunday,  —  horses  loaned  and  immoderately  driven 
on  that  day.  They  were  decided  against  the  plaintiffs,  and  chiefly  on 
the  ground  of  the  unlawfulness  of  the  act  of  loaning  or  letting  on  Sun- 
day of  the  horses,  to  be  driven  on  that  day  in  violation  of  the  statute, 
which  the  plaintiffs  themselves  were  obliged  to  show,  and  the  doctrine 
of  par  delictum  was  applied.  It  was  in  substance  held  in  each  case 
that  the  plaintiff,  by  the  first  wrong  committed  by  him,  had  placed  him- 
self in  pari  delicto  witk  the  defendant,  with  respect  to  the  subsequent 
and  distinct  wrong  committed  by  the  latter,  and  the  actions  were  dis- 
missed upon  the  principle  that  the  law  will  not  permit  a  party  to  prove 
his  own  illegal  acts  in  order  to  establish  his  case. 

In  direct  opposition  to  the  above  decisions  are  the  numerous  cases 
decided  by  the  Courts  of  other  States,  the  Supreme  Court  of  the  United 
States,  and  the  Courts  of  Great  Britain,  which  have  been  so  diligently 
collected  and  ably  and  forcibly  presented  in  the  brief  of  the  learned 
counsel  for  the  present  plaintiff.  Of  the  cases  thus  cited,  with  some 
others,  we  make  particular  note  of  the  following :  Woodman  v.  Hub- 
bard, 5  Foster,  67  ;  Mohney  v.  Cook,  26  Penn.  342  ;  Norris  v.  Litch- 
field, 35  N.  H.  271 ;  Oorey  v.  Bath,  id.  530 ;  Merritt  v.  Earle,  29 
N.  Y.  115;  Bigelow-v.  Beed,  51  Maine,  325;  Hamilton  v.  Goding, 
55  id.  428  ;  Baker  v.  The  City  of  Portland,  58  id.  — ;  Kerwhacker 
V.  Bailway  Co.,  3  Ohio  St.  172 ;  Phila.,  &c.  Bailway  Co.  v.  Phila., 
<&c.  Toto  Boat  Co.,  23  How.  (U.  S.)  209 ;  Bird  v.  Holbrook,  4  Bing. 
628  ;  Barnes  v.  Ward,  9  M.  G.  &  S.  420. 
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It  seems  quite  unnecessary,  if  indeed  it  were  possible,  to  add  anj-- 
thing  to  the  force  or  conclusiveness  of  the  reasons  assigned  in  some  of 
these  cases  in  support  of  the  views  taken  and  decisions  made  by  the 
Courts.  The  cases  may  be  summed  up  and  the  result  stated  generally 
to  be  the  affirmance  of  two  very  just  and  plain  principles  of  law  as  ap^ 
plicable  to  civil  actions  of  this  nature,  namely :  first,  that  one  part}-  to 
the  action,  when  called  upon  to  answer  for  the  consequences  of  his  own 
wrongful  act  done  to  the  other,  cannot  allege  or  reply  the  separate  or 
distinct  wrongful  act  of  the  other,  done  not  to  himself  nor  to  his  injurj-, 
and  not  necessarily  connected  with,  or  leading  to,  or  causing  or  produ- 
cing the  wrongful  act  complained  of;  and,  secondly,  that  the  fault,  want 
of  due  care  or  negligence  on  the  part  of  the  plaintiff,  which  will  pre- 
clude a  recovery  for  the  injury  complained  of,  as  contributing  to  it, 
must  be  some  act  or  conduct  of  the  plaintiff  having  the  relation  to  that 
injury  of  a  cause  to  the  effect  produced  by  it.  Under  the  operation  of 
the  first  principle,  the  defendant  cannot  exonerate  himself  or  claim  im- 
munity from  the  consequences  of  his  own  tortious  act,  voluntarily'  or 
negligently  done  to  the  injury  of  the  plaintifi)  on  the  ground  that  the 
plaintiff  has  been  guilt3'  of  some  other  and  independent  wrong  or  viola- 
tion of  law.  Wrongs  or  offences  cannot  be  set  off  against  each  other  in 
this  way.  "  But  we  should  work  a  confusion  of  relations,  and  lend  a  ver}' 
doubtful  assistance  to  morality,"  say  the  Court  in  Mohney  v.  Oook,  "  if 
we  should  allow  one  oflfender  against  the  law,  to  the  injury  of  another, 
to  set  off  against  the  plaintiff  that  he  too  is  a  public  offender."  Him- 
self guilty  of  a  wrong,  not  dependent  on  nor  caused  bj'  that  charged 
against  the  plaintiff,  but  arising  from  his  own  voluntar}'  act  or  his  neg- 
lect, the  defendant  cannot  assume  the  championship  of  public  rights, 
nor  to  prosecute  the  plaintiff  as  an  ofiender  against  the  laws  of  the 
State,  and  thus  to  impose  upon  him  a  penalty  many  times  greater  than 
what  those  laws  prescribe.  Neither  justice  nor  sound  morals  require 
this,  and  it  seems  contrary  to  the  dictates  of  both  that  such  a  defence 
should  be  allowed  to  prevail.  It  would  extend  the  maxim,  ex  turpi 
causa  non  oritur  actio,  beyond  the  scope  of  its  legitimate  application, 
and  violate  the  maxim,  equally  binding  and  wholesome,  and  more  ex- 
tensive in  its  operation,  that  no  man  shall  be  permitted  to  take  advan- 
tage of  his  own  wrong.  To  take  advantage  of  his  own  wrong,  and  to 
visit  unmerited  and  over-rigorous  punishment  upon  the  plaintiff,  con- 
stitute the  sole  motive  for  such  defence  on  the  part  of  the  person  mak- 
ing it.  In  the  cases  of  the  horses  let  to  be  driven  on  Sunday,  so  far  as 
the  owners  were  obliged  to  resort  to  an  action  on  the  contract  which 
was  executory  and  illegal,  of  course  there  could  be  no  recovery ;  but  to 
an  action  of  tort,  founded  not  on  the  contract,  but  on  the  tort  or  wrong 
subsequently  committed  by  the  defendant,  the  illegality  of  the  contract 
furnished  no  defence,  as  is  clearly  demonstrated  in  Woodman  v.  JSub- 
bard,  and  the  cases  there  cited.  The  decisions  under  the  provision  of 
the  constitution  of  this  State  abolishing  imprisonment  for  debt  arising 
out  of  or  founded  on  a  contract  express  or  implied,  and  some  others  in 
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this  Court,  strongly  illustrate  the  same  distinction.  Tn  re  Mowry,  12 
Wis.  52,  56,  57  ;  Cotton  v.  Sharpstein,  14  Wis.  229,230  ;  Schennert  v. 
Kcehler,  23  Wis.  523,  527. 

And  as  to  the  other  principle,  that  the  act  or  conduct  of  the  plaintiff 
which  can  be  imputed  to  him  as  a  fault,  want  of  due  care  or  negligence 
on  his  part  contributing  to  the  injury,  must  have  some  connection  with 
the  injury  as  cause  to  effect,  this  also  seems  almost  too  clear  to  require 
thought  or  elaboration.     To  make  good  the  defence  on  this  ground,  it) 
must  appear  that  a  relation  existed  between  the  act  or  violation  of  law 
on  the  part  of  the  plaintiff,  and  the  injury  or  accident  of  which  he  com- 
plains, and  that  relation  must  have  been  such  as  to  have  caused  or 
helped  to  cause  the  injurj-  or  accident,  not  in  a  remote  or  speculative 
sense,  but  in  the  natural  and  ordinary  course  of  events  as  one  event  is^ 
known  to  precede  or  follow  another.     It  must  have  been  some  act, 
omission,  or  fault  naturally  and  ordinarily  calculated  to  produce  the  in- 
jurj-,  or  from  which  the  injury  or  accident  might  naturally  and  reason; 
ably  have  been  anticipated  under  the  circumstances.     It  is  obvious  that  * 
a  violation  of  the  Sunday  law  is  not  of  itself  an  act,  omission,  or  fault  of 
this  kind,  with  reference  to  a  defect  in  the  highway  or  in  a  bridge  over 
which  a  traveller  may  be  passing,  unlawfully  though  it  maj'  be.     The 
fact  that  the  traveller  may  be  violating  this  law  of  the  State,  has  no 
natural  or  necessary  tendency  to  cause  the  injury-  which  may  happen  to 
him  from  the  defect.    All  other  conditions  and  circnrastanees  remaining\ 
the  same,  the  same  accident  or  injurj'  would  have  happened  on  anyy 
other  day  as  well.     The  same  natural  causes  would  have  produced  the  " 
same  result  on  any  other  daj-,  and  the  time  of  the  accident  or  injurj',  as 
that  it  was  on  Sunday,  is  wholly  immaterial  so  far  as  the  cause  of  it  or 
the  question  of  contributory  negligence  is  concerned.     In  this  respect 
it  would  be  whoUj'  immaterial  also  that  the  traveller  was  within  the  ex- 
ceptions of  the   statute,  and  travelling  on  an  errand  of  necessity  or 
charity,  and  so  was  lawfully  upon  the  highway. 

The  mere  matter  of  time,  when  an  injury  like  this  takes  place,  is  not . 
in  general  an  element  which  does  or  can  enter  at  all  into  the  considera-  \ 
tion  of  the  cause  of  it.  Time  and  place  are  circumstances  necessary  in 
order  that  any  event  may  happen  or  transpire,  but  they  are  not  ordina- 
rily, if  they  ever  are,  circumstances  of  cause  in  transactions  of  this 
nature.  There  may  be  concurrence  or  connection  of  time  and  place 
between  two  or  three  or  more  events,  and  yet  one  event  not  have  the 
remotest  influence  in  causing  or  producing  either  of  the  others.  A 
traveller  on  the  highway,  contrary  to  the  provisions  of  the  statute,  yet 
peaceably  and  quietly  pursuing  his  course,  might  be  assaulted  and 
robbed  by  a  highwayman.  It  would  be  difficult  in  such  case  to  per- 
ceive how  the  highwayman  could  connect  the  unlawful  act  of  the  trav- 
eller with  his  assault  and  robbery  so  as  to  justify  or  excuse  them,  or  how 
it  could  be  said,  that  the  former  had  any  natural  or  legitimaj;e  tendency 
to  cause  or  produce  the  latter.  It  is  true,  it  might  be  said,  if  the  trav- 
eller had  not  been  present  at  that  particular  time  or  place,  he  would  not 
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have  been  assaulted  and  robbed,  but  that  too  might  be  said  of  any  other 
assault  or  robbery  committed  upon  him ;  for  if  his  presence  at  one  time 
and  place  be  a  fault  or  wrong  on  his  part,  contributing  to  the  assault 
and  robbery  in  the  nature  of  cause  to  effect,  it  must  be  equally  so  at 
every  other  time  and  place,  and  so  always  a  defence  in  the  mouth  of 
the  highwayman.  Every  highwayman  must  have  his  opportunity  by  the 
passing  of  some  traveller,  and  so  some  one  must  pass  over  a  rotten 
and  unsafe  bridge  or  defective  highway  before  any  accident  or  injury 
can  happen  from  that  cause.  Connection,  therefore,  merely  in  point  of 
I  time,  between  the  unlawful  act  or  fault  of  the  plaintiff,  and  the  wrong 
'  or  omission  of  the  defendant,  the  same  being  in  other  respects  discon- 
nected and  independent  acts  or  events,  does  not  suffice  to  establish 
contributory  negligence  or  to  defeat  the  plaintiff's  action  on  that 
ground.  As  observed  in  Mohney  v.  Cooh,  such  connection,  if  looked 
upon  as  in  any  sense  a  cause,  whether  sacred  and  mj-sterious  or  other- 
wise, clearly  falls  under  the  rule  causa  proxima  non  remota  spectatur. 
"  The  cause  of  an  event,"  says  Appleton,  C.  J.,  in  Moulton  v.  San- 
ford,  51  Maine,  134,  "  is  the  sum  total  of  the  contingencies  of  every 
description,  which,  being  realized,  the  event  invariably  follows.  It  is 
rare,  if  ever,  that  the  invariable  sequence  of  events  subsists  between 
one  antecedent  and  one  consequent.  Ordinarily  tliat  condition  is 
usually  termed  the  cause,  whose  share  in  the  matter  is  the  most  con- 
spicuous and  is  the  most  immediately  preceding  and  proximate  to  the 
event." 

In  the  present  case  the  weight  of  the  same  cattle,  upon  the  same 
bridge,  either  the  day  before  or  the  da}'  after  the  event  complained  of, 
when  the  plaintiff  would  have  been  guilty  of  no  violation  of  law  in  driv- 
ing them,  would  most  unquestionably  have  produced  the  same  injurious 
result.  And  if,  on  that  day  even,  the  driving  had  been  a  work  of  ne- 
cessity or  charity,  as  if  the  city  of  Milwaukee  had  been  in  great  part 
destroyed  by  Are,  as  Chicago  recentlj'  was,  and  great  numbers  of  her 
inhabitants  in  a  condition  of  helplessness  and  starvation,  and  the  plain- 
tiff hurrying  up  his  drove  of  beef  cattle  for  their  relief,  no  one  doubts 
the  same  accident  would  then  have  happened,  and  the  same  injuries 
have  ensued.  The  law  of  gravitation  would  not  then  have  been  sus- 
pended, nor  would  the  rotten  and  defective  stringers  have  refused  to 
give  way  under  the  superincumbent  weight,  precisely  as  they  did  do  on 
the  present  occasion.  There  are  many  other  violations  of  law,  which 
the  traveller  or  other  person  passing  along  the  highway  may,  at  the 
time  he  receives  an  injury  from  a  defect  in  it,  be  in  the  act  of  commit- 
ting, and  which  are  quite  as  closely  connected  with  the  injury,  or  the 
cause  of  it,  as  is  the  violation  of  which  complaint  is  made  against  the 
present  plaintiff.  He  may  be  engaged  in  cruelly  beating  or  torturing 
his  horse,  or  ox,  or  other  animal ;  he  may  be  in  the  pursuit  of  game, 
with  intent  to  kill  or  destroy  it,  at  a  season  of  the  year  when  this  is 
prohibited ;  he  may  be  exposing  game  for  sale,  or  have  it  in  his  pos- 
session, when  these  are  unlawful:  he  may  be  in  the  act  of  committing 
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an  assault,  or  resisting  an  ofHcer ;  he  may  be  fraudulently  passing  a  toll 
gate,  without  paying  his  toll ;  and  he  may  be  unlawfully  setting  or  using 
a  net  or  seine,  for  the  purpose  of  catching  fish,  in  an  inland  lake  or 
stream. 

All  of  these  are  acts  prohibited  by  the  same  chapter  or  statute  in 
■which  we  find  the  prohibition  from  work  and  labor  on  Sunday,  and 
some  of  them  under  the  same,  but  most  under  a  greater  penalty  than  is 
prescribed  for  that  offence,  thus  showing  the  character  or  degree  of 
culpability  which  was  variously  attached  to  them  in  the  opinion  of  the 
legislature.  And  there  are  many  other  minor  offences,  mala  prohibita 
merely,  created  by  statute,  which  might  be  in  like  manner  committed. 
There  are  in  Massachusetts,  and  doubtless  in  many  of  the  States,  stat- 
utes against  blasphemy  and  profane  cursing  and  swearing,  the  preven- 
tion of  which  seems  to  be  equally  if  not  more  an  object  of  solicitude 
and  care  on  the  part  of  the  legislature,  than  the  prevention  of  labot, 
travel,  or  other  secular  pursuits  on  Sunday,  because  more  severely  pun- 
ished. It  has  not  j'et  transpire'd,  we  believe,  even  in  Massachusetts, 
that  the  action  of  any  person  to  recover  damages  for  an  injurj'  sustained 
by  reason  of  defects  in  a  Kighway,  has  been  peremptorily  dismissed  be- 
cause he  was  engaged  at  the  time  in  profane  cursing  or  swearing,  or 
because  he  was  in  a  state  of  voluntary  intoxication,  likewise  prohibited 
under  penalty  by  statute. 

It  is  obvious  that  the  breaking  down  of  a  bridge  from  the  rottenness 
of  the  timbers,  or  their  inability  to  sustain  the  weight  of  the  person  or 
of  his  horses  and  carriage,  could  not  be  affected  by  either  of  these  cir- 
cumstances, and  yet,  on  the  principle  of  the  decisions  above  referred  to 
in  that  State,  it  is  not  easy  to  see  why  the  action  must  not  be  dismissed. 
On  principle  there  could  be  no  discrimination  between  the  cases,  and  it 
could  make  no  difference  in  what  the  unlawful  act  of  the  plaintiff  con- 
sisted at  the  time  of  receiving  the  injur}-.  We  must  reject  the  doctrine 
of  those  cases  entirely  and  adopt  that  of  the  other  cases  cited,  and 
which  is  well  expressed  by  the  Supreme  Court  of  Maine,  in  Baker  v. 
Portland,  58  Maine,  199,  204,  as  follows:  "The  defendant's  counsel 
contends  that  the  simple  fact  that  the  plaintiff  is  in  the  act  of  violating 
the  law,  at  the  time  of  the  injury,  is  a  bar  to  the  right  of  recovery. 
Undoubtedly  there  are  many  cases  where  the  contemporaneous  violation 
of  the  law  by  the  plaintiff  is  so  connected  with  his  claim  for  damages 
as  to  preclude  his  recovery :  but  to  lay  down  such  a  rule  as  the  counsel 
claims,  and  disregard  the  distinction  in  the  ruling  of  which  he  com- 
plains, would  be  productive  oftentimes  of  palpable  injustice.  The  fact 
that  a  party  plaintiff  in  an  action  of  this  description  was  at  the  time  of 
the  injury  passing  another  wayfarer  on  the  wrong  side  of  the  street,  or 
without  giving  him  half  the  road,  or  that  he  was  travelling  on  runners 
without  bells,  in  contravention  of  the  statute,  or  that  he  was  smokino-  a 
cigar  in  the  street,  in  violation  of  municipal  ordinance,  while  it  might 
subject  the  offender  to  a  penalty,  will  not  excuse  the  town  for  a  neglect 
to  make  its  ways  safe  and  convenient  for  travellers,  if  the  commission 
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of  the  plaintiflfs  offence  did  not  in  any  degree  contribute  to  produce  the 
injury  of  which  he  complains." 

Strong  analogy  is  afforded  and  much  weight  and  force  of  reason 
bearing  upon  this  question  are  found  in  some  of  the  cases  which  have  i> 
arisen  upon  life  policies,  and  as  to  the  meaning  and  effect  to  be  given  to 
the  condition  usually  contained  in  them,  exempting  the  company  from 
liability  in  case  the  assured  "  shall  die  in  the  known  violation  of  any 
law,"  &c.,  and  it  has  been  held  that  the  violation  must  be  such  as  is 
calculated  to  endanger  life,  by  leading  to  acts  of  violence  against,  or  to 
the  bodily  or  personal  injury  or  exposure  of,  the  assured,  and  so  to 
operate  in  producing  his  death  in  the  connection  of  cause  to  effect. 
See  opinions  in  Bradley  v.  MutvMl^Beneflt  Life  Ins.  Co.,  45  N.  Y. 

422. 

In  the  case  of  Clemens  v.  Clemens,  recently  decided  by  this  Court, 
it  became  necessary  to  consider  the  same  question,  though  under  dif- 
ferent circumstances,  as  to  what  violation  of  law  on  the  part  of  the 
plaintiff  would  bar  his  action  in  a  Court'of  justice  and  leave  him  remedi- 
less in  the  hands  of  an  overreaching  and  dishonest  antagonist,  and  the 
views  there  expressed  are  not  without  their  relevanc3'  and  adaptation 
to  the  question  as  here  presented.  In  that  case,  this  Court  adopted  the 
rule  of  law  as  settled  in  Massachusetts,  favoring  the  remedy  of  the 
plaintiff,  against  the  opposite  rule  sustained  by  the  adjudications  in 
some  of  the  other  States,  and  consistency  of  decision  seems  now  clearly 
to  require  that  our  action  should  be  reserved  with  respect  to  the  rule 
established  by  the  cases  here  referred  to.  The  inconsistency  upon 
general  principle  between  these  decisions  of  the  same  learned  Court  and 
those  there  relied  upon  and  adopted,  will,  we  think,  be  readily  per- 
ceived and  conceded  when  carefully'  examined  and  considered  in  con- 
nection with  each  other. 

Judgment  reversed,  and  a  venire  de  novo  awarded.^ 

1  In  Johmon  v.  Town  oflrasburgh,  47  Vermont,  28  (a.  d.  1874),  the  Supreme  Conrt 
of  Vermont,  while  agreeing  with  the  reasoning  in  Sutton  t.  Wauwatosa,  on  the  ques- 
tion of  causation,  nevertheless  reached  the  same  result  as  in  Bosivorth  v.  Swansey, 
holding  that  the  plaintiff  was  not  entitled  to  recover.  This  conclusion  was  arrived  at 
upon  grounds  which  were  not  discussed  in  the  above  Wisconsin  and  Massachusetts 
cases.  The  very  able  opinion  of  Ross,  J.,  upon  this  point  (47  Vermont,  35-38),  may 
be  summarized  as  follows :  — 

The  liability  of  the  town  for  the  insufficiency  of  the  highway  is  purely  statutory. 
The  duty  to  travellers  imposed  by  the  statute  is  only  a  duty  to  that  class  of  travellers 
who  have  the  right  to  pass,  to  those  who  are  legally  travelling.  The  legislature  did 
not  intend  to  impose  a  duty  upon  towns  "  in  behalf  of  a  person  who  was  forbidden  to 
use  all  highways  for  the  purposes  of  travel,  and  at  a  time  when  he  was  so  forbidden 
to  use  them.  Can  he  be  a  traveller  within  the  purview  of  the  statute  who  is  for- 
bidden to  travel  ?  "  The  duty  and  liability  "  are  co-extensive  with  the  purposes  for 
which  persons  can  legitimately  use  the  highways,  and  no  greater."  "  Tbie  plaintiff 
when  injured  was  forbidden  by  law  to  use  the  highway,  and  by  reason  thereof  the 
defendant  town  owed  him  no  ,duty  to  provide  any  kind  of  a  highway,  and  therefore 
was  under  no  liability  for  any  insufficiency  in  any  highway." 


NEWCOMB  V.   BOSTON   PROTECTIVE  DEPARTMENT.  123 


NEWCOMB  V.  BOSTON  PROTECTIVE  DEPARTMENT, 
o 

1888.     146  Massachusetts,  596. 

Tort  for  personal  injuries  occasioned  to  the  plaintiff,  a  cab-driver, 
by  a  collision  between  the  cab  and  a  wagon  of  the  defendant. 

At  the  trial  in  the  Superior  Court,  before  Blodgett,  J.,  evidence  was 
introduced  tending  to  show  that  the  defendant  was  incorporated  under 
the  St.  of  1874,  c.  61,^  for  the  protection  of  life  and  property  at  fires 
in  the  city  of  Boston,  and  that  the  collision  occurred  while  one  of  its 
wagons,  with  its  regular  complement  of  men,  was  responding  to  a  fire 
alarm ;  that  the  wagon  was  proceeding  along  Washington  Street  in  a 
northerly  direction  ;  that  the  cab,  upon  which  the  plaintiff  was  sitting, 
was  one  of  several  cabs  standing  in  a  line  upon  the  easterly  side  of 
Washington  Street  between  the  easterly  track  of  a  street  railway  and 
the  curbstone ;  that  the  plaintiff's  cab  and  horse  were  not  drawn  up 
lengthwise  of  the  street  and  as  near  as  possible  to  the  curbstone,  but 
that  the  horse  was  facing  the  sidewalk  at  an  angle  so  that  the  body 
of  the  cab  projected  eighteen  or  twenty  inches  into  the  street  beyond 
the  line  of  the  other  cabs ;  and  that  the  wagon  of  the  defendant  was 
driven  negligentl}'  into  the  cab,  causing  the  accident. 

The  defendant  asked  the  judge  to  instruct  the  jury  as  follows  :  — 

"1.  If  the  plaintiff,  at  the  time  of  the  accident,  was  violating  the 
ordinance  of  the  city  of  Boston,  to  wit,  '  Every  owner,  driver,  or  other 
person  having  the  care  and  ordering  of  a  vehicle  shall,  when  stopping 
in  a  street,  place  his  vehicle  and  the  horse  or  horses  connected  there- 
with lengthwise  with  the  street,  as  near  as  possible  to  the  sidewalk,' 
that  was  an  unlawful  act,  and  he  cannot  recover  in  this  action.  2.  If 
that  unlawful  act  contributed  to  cause  the  alleged  injury,  the  plaintiff 
was  not  in  the  exercise  of  due  care,  and  therefore  he  cannot  maintain 
this  action.  3.  Under  section  3,  chapter  61,  of  the  Acts  of  1874, 
'  The  officers  and  men  of  the  Boston  Protective  Department,  with  their 
teams  and  apparatus,  shall  have  the  right  of  way,  while  going  to  a  fire, 
through  any  street,  lane,  or  alley  in  the  city  of  Boston,'  said  defendant 
is  not  liable  for  an  accident  caused  by  the  collision  of  one  of  its  teams, 
while  going  to  a  fire,  with  a  vehicle  standing  in  the  streets,  in  violation 
of  either  of  the  city  ordinances.  4.  If  the  plaintiff,  at  the  time  of  the 
action,  was  violating  the   ordinance  of  the   citj'  of  Boston,  to   wit, 

1  Section  3  of  this  statute  is  as  follows :  — 

"  The  officers  and  men  of  the  Boston  Protective  Department,  with  their  teams  and 
apparatus,  shall  have  the  right  of  way,  while  going  to  a  fire,  through  any  street, 
lane,  or  alley  in  the  city  of  Boston,  subject  to  such  rules  and  regulations  as  the  city 
council  and  the  fire  commissioners  may  prescribe,  and  subject  also  to  the  rights  of  the 
Boston  Fire  Department ;  and  any  violation  of  the  street  rights  of  the  Boston  Pro- 
tective Department  shall  be  punished  in  the  same  manner  as  is  provided  for  the 
punishment  of  violations  of  the  rights  of  the  Boston  Fire  Department  in  chapter 
three  hundred  and  seventy-four  of  the  acts  of  eighteen  hundred  and  seventy-three." 
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'  Every  driver  of  a  vehicle  shall  remain  near  it  while  it  is  unemployed 
or  standing  in  a  street,  unless  he  is  necessarily  absent  in  the  course  of 
his  duty  and  business,  and  he  shall  so  keep  his  horse  or  horses  and 
vehicle  as  not  to  obstruct  the  streets,'  that  was  an  unlawful  act,  and  he 
cannot  recover  in  this  action.  5.  If  that  unlawful  act  contributed  to 
cause  the  alleged  injury,  the  plaintiff  was  not  in  the  exercise  of  due 
care,  and  therefore  he  cannot  maintain  this  action." 

The  judge  refused  to  give  these  instructions,  but  instructed  the  jury 
as  to  the  effect  of  a  violation  of  the  ordinance  as  to  the  position  of  a 
vehicle  and  horse  while  standing  in  a  street,  stating  that  the  rule  was 
applicable  to  both  ordinances  as  follows :  — 

' '  Bearing  in  mind  the  provision  of  the  regulation  as  to  the  position 
of  a  vehicle  when  not  in  motion,  I  instruct  j'ou  as  to  the  law,  that  if, 
at  the  time  of  the  injury  to  the  plaintiff,  he  allowed  his  carriage  to 
stand  in  the  street  in  violation  of  this  ordinance,  such  violation  is  evi- 
dence of  negligence  on  his  part ;  and,  if  such  negligence  directlj'  con- 
tributed to  the  injury,  the  plaintiff  cannot  maintain  the  action.  It 
cannot  be  said,  as  matter  of  law,  that  the  fact  that  the  plaintiff  was 
violating  a  city  ordinance  necessarily'  shows  negligence  that  contributed 
to  the  injury.  "Whether  the  position  of  the  plaintiff's  horse  and  car- 
riage, in  violation  of  an  ordinance,  did  or  did  not  contribute  to  the 
injury,  is  a  question  of  fact  for  the  jur}- ;  and  in  determining  this  ques- 
tion, the  jury  will  take  into  consideration  all  the  sur4-ounding  facts  and 
circumstances.  .  .  .  The  plaintiff  must  prove  that  his  position  was  not 
so  carelessly  taken  as  to  contribute  to  the  collision ;  and  the  fact  that 
his  position  was  in  violation  of  the  ordinance  is  not  conclusive  proof 
of  negligence  which  contributed  to  the  injury.  Or,  stating  the  general 
rule  in  a  somewhat  different  form,  the  fact  that  the  plaintiff  is  engaged 
in  violating  the  law  does  not  prevent  him  from  recovering  damages  of 
the  defendant  for  an  injury  which  the  defendant  could  have  avoided  by 
the  exercise  of  ordinary  care,  unless  the  unlawful  act  contributed  prox- 
imately to  produce  the  injury.  ...  If,  applying  these  rules,  j'ou  are  of 
the  opinion  that  there  was  no  negligence,  in  other  words,  no  careless- 
ness, on  the  part  of  the  plaintiff,  which  directly  contributed  to  the  in- 
jur}', then  the  plaintiff  is  entitled  to  maintain  this  action,  if  he  proves 
another  proposition ;  and  as  to  that,  the  burden  is  upon  him.  And 
that  proposition  is,  that  the  defendant's  servants,  in  the  care  and  man- 
agement of  this  wagon,  at  the  time  the  plaintiff  was  injured,  were 
negligent." 

The  jury  returned  a  verdict  for  the  plaintiff;  and  the  defendant 
alleged  exceptions. 

B.  M.  Morse,  Jr.,  for  the  defendant. 

W.  Gaston  and  G.  L.  B.  Whitney,  for  the  plaintiff. 

Knowxton,  J.  The  plaintiff  brought  his  action  to  recover  for  in- 
juries received  while  sitting  upon  his  cab,  from  the  negligent  driving  of 
a  wagon'  against  it  by  a  servant  of  the  defendant  corporation.  There 
was  evidence  tending  to  show  that,  at  the  time  of  the  accident,  he  was 
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violating  an  ordinance  of  the  city  of  Boston,  by  waiting  in  a  street 
without  placing  his  vehicle  and  horse  lengthwise  with  the  street,  as 
near  as  possible  to  the  sidewalli,  and  that  this  illegal  conduct  contrib- 
uted to  the  injury.  There  was  evidence  applicable  in  like  manner  to 
another  similar  ordinance,  which  requires  every  driver  of  a  vehicle 
standing  in  a  street  so  to  keep  his  horse  or  horses  d,nd  vehicle  as  not 
to  obstruct  the  streets. 

As  to  the  alleged  violation  of  each  of  these  ordinances,  the  defend- 
ant asked  the  Court  to  instruct  the  jury  as  follows  :  "If  that  unlawful 
act  contributed  to  cause  the  alleged  injuiy,  the  plaintiff  was  not  in  the 
exercise  of  due  care,  and  therefore  he  cannot  maintain  this  action." 
The  presiding  judge  declined  to  give  this  instruction,  and  gave  none 
which  we  deem  to  be  equivalent  to  it.  He  instructed  the  jury  in  these 
words:  "If,  at  the  time  of  the  injury  to  the  plaintiff,  he  allowed  his 
carriage  to  stand  in  the  street  in  violation  of  this  ordinance,  such 
violation  is  evidence  of  negligence  on  his  part ;  and,  if  such  negligence 
directly  contributed  to  the  injury,  the  plaintiff  cannot  maintain  the  ac- 
tion. It  cannot  be  said,  as  matter  of  law,  that  the  fact  that  the  plain- 
tiff was  violating  a  city  ordinance  necessarily  shows  negligence  that 
contributed  to  the  injury."  In  another  part  of  the  charge  it  was  indi- 
rectlj'  intimated  that,  if  the  plaintiff's  unlawful  act  contributed  prox- 
imately to  produce  the  injurj',  he  could  not  recover,  but  it  was  nowhere 
expresslj'  stated. 

The  question  before  us  then  is,  whether  or  not  the  defendant  was 
entitled  to  tliis  instruction,  —  in  other  words,  whether,  if  the  plaintiff's 
unlawful  act  contributed  to  cause  his  injury,  it  was  a  bar  to  his  recovery, 
or  merely  evidence  of  negligence  which  might  or  might  not  bar  him, 
according  to  the  view  which  the  jury  should  take  of  his  conduct  as  a 
whole,  in  its  relation  to  the  accident. 

It  has  often  been  held  that  a  violation  of  law  at  the  time  of  an  acci- 
dent, by  one  connected  with  it,  is  evidence  of  his  negligence,  but  not 
conclusive.  Hanlon  v.  South  JBoston  Horse  Railroad,  129  Mass. 
310;  Hall  v.  Ripley,  119  Mass.  135;  Damon  v.  Scituate,  119  Mass. 
66.  In  recent  times  a  large  number  of  penal  statutes  have  been  enacted, 
in  which  the  legislature  has  seen  fit  to  punish  acts  which  are  not  mala 
in  se,  and  sometimes  when  in  a  given  case  there  is  no  actual  criminal 
intent.  On  grounds  of  public  policy,  laws  have  been  passed  under 
which  a  person  is  bound  to  know  the  facts  in  regard  to  the  subject 
with  which  he  is  dealing,  when  under  possible  circumstances  ignorance 
would  not  be  inconsistent  with  proper  care.  One  who  sells  milk  must 
know  that  it  is  not  adulterated.  An  unlicensed  person  must  know  that 
what  he  sells  is  not  intoxicating  liquor.  Commonwealth  v.  Boynton, 
2  Allen,  160.  And  if  in  a  possible  case  he  trespasses  in  innocent  ig- 
norance, the  law  gives  him  no  relief.  He  can  only  appeal  to  the  sense 
of  justice  and  the  discretion  of  the  public  authorities  to  save  him  from 
the  punishment  which  the  law  would  inflict.  It  is  obvious  that  in  suits 
for  negligence,  if  the  contributing  conduct  of  the  plaintiff  is  to  be  con- 
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sidered  as  a  whole,  it  may  sometimes  be  found  that  he  has  not  been 
guilty  of  actual  negligence  or  fault,  although  he  has  violated  the  law. 
One  element  of  his  action  may  be  neglect  of  a  duty  prescribed  by  a 
statute,  when  there  are  other  concurring  elenjents  which  show  that  his 
course  was  entirely  justifiable. 

As  a  general  rule,  in  deciding  a  question  in  relation  to  negligence, 
each  element  which  enters  as  a  factor  into  one's  act  to  give  it  character 
is  to  be  considered  in  connection  with  every  other,  and  the  result  is 
reached  by  considering  all  together.  But,  for  reasons  which  will  pres- 
ently appear,  illegal  conduct  of  a  plaintiff  directly  contributing  to  the 
occurrence  on  which  his  action  is  founded,  is  an  exception  to  this  rule. 
Such  illegality  may  be  viewed  in  either  of  two  aspects :  looking  at  the 
transaction  to  which  it  pertains  as  a  whole,  it  may  be  considered  as  a 
circumstance  bearing  upon  the  question  whether  there  was  actual  neg- 
ligence ;  or  looking  at  it  simplj-  in  reference  to  the  violated  law,  the 
act  may  be  tried  solel3-  by  the  test  of  that  law.  In  the  latter  aspect  it 
wears  a  hostile  garb,  and  an  inquiry  is  at  once  suggested,  whether  the 
plaintiff,  as  a  transgressor  of  the  law,  is  in  a  position  to  obtain  relief 
at  the  hand  of  the  law.  In  the  first  view,  the  illegal  conduct  comes 
within  the  general  rule  just  stated  ;  in  the  second,  it  does  not.  This 
distinction  has  not  always  been  observed.  A  plaintiff's  violation  of 
law  has  usuall3-  been  discussed  in  connection  with  the  subject  of  due 
care. 

In  Bosworth  v.  Swansey,  10  Met.  363,  Chief-Justice  Shaw,  after  re- 
ferring to  the  rule  that  a  plaintiff  must  be  free  from  "imputation  of 
negligence  or  fault,"  says,  in  reference  to  unlawful  travelling  on  the 
Lord's  day,  "  This  would  be  a  species  of  fault  on  his  part,  which  would 
bring  him  within  the  principle  of  the  cases  cited." 

In  Jones  v.  Andover,  10  Allen,  18,  Chief-Justice  Bigelow  says, 
"  The  term  '  due  care,'  as  usually  understood,  in  cases  where  the  gist 
of  the  action  is  the  negligence  of  the  defendant,  implies  not  only  that 
a  party  has  not  been  negligent  or  careless,  but  that  he  has  been  guilty 
of  no  violation  of  law  in  relation  to  the  subject-matter  or  transaction 
which  constitutes  the  cause  of  action." 

In  Steele  v.  Burkhardt,  104  Mass.  59,  an  action  for  negligence  in 
driving  against  the  plaintiffs'  horse,  which  was  left  standing  in  a  street 
in  violation  of  an  ordinance,  Chief-Justice  Chapman  considers  the  gen- 
eral subject  of  the  plaintiffs'  due  care,  and  then  treats  particularly  the 
contention  of  the  defendant  that  the  plaintiffs  were  compelled  to  prove 
their  violation  of  law  in  order  to  establish  their  case. 

McQrath  v.  Merwin,  112  Mass.  467,  was  an  action  founded  on  the 
defendant's  alleged  negligence  in  starting  the  machinery  of  a  mill, 
while  the  plaintiff  was  at  work  in  the  wheel-pit  making  repairs  on  the 
Lord's  daj"^,  and  Mr.  Justice  Morton,  in  delivering  the  opinion,  deals 
with  the  case  solely  upon  the  principle  that  Courts  will  not  aid  a  plain- 
tiff whose  action  is  founded  upon  his  own  illegal  act,  and  says,  "  The 
decisions  in  this  Commonwealth  are  numerous  and  uniform  to  the  effect 
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that  the  plaintiff,  being  engaged  in  a  violation  of  law,  cannot  recover, 
if  his  own  illegal  act  was  an  essential  element  of  his  case  as  disclosed 
upon  all  the  evidence."  He  further  states  the  rule  in  such  cases  to  be, 
that,  "  if  the  illega,l  act  of  the  plaintiff  contributed  to  his  injury,  he 
cannot  recover ;  but  though  the  plaintiff  at  the  time  of  the  injury  was 
acting  in  violation  of  law,  if  his  illegal  act  did  not  contribute  to  the 
injury,  but  was  independent  of  it,  he  is  not  precluded  thereby  from 
recovering." 

In  Davis  v.  Gruarnieri,  45  Ohio  St.  470,  Owen,  C.  J.,  states,  as  the 
second  of  three  considerations  upon  which  the  doctrine  of  contribu- 
tory negligence  is  founded,  "  the  principle  which  requires  every  suitor 
who  seeks  to  enforce  his  rights  or  redress  his  wrongs  to  go  into  court 
with  clean  hands,  and  which  will  not  permit  him  to  recover  for  his  own 
wrong." 

No  case  has  been  brought  to  our  attention,  and  upon  careful  investi- 
gation we  have  found  none,  in  which  a  plaintiff  whose  violation  of  law 
contributed  directly  and  proximately  to  cause  him  an  injury  has  been 
permitted  to  recover  for  it ;  and  the  decisions  are  numerous  to  the  con- 
trary. Hall  V.  Bipley,  119  Mass.  135;  Banks  v.  Highland  Street 
Bailway,  136  Mass.  485 ;  Tuttle  v.  Zawrence,  119  Mass.  276,  278; 
Jjyons  V.  JDesotelle,  124  Mass.  387  ;  Heland  v.  Xiowell,  3  Allen,  407 ; 
Steele  v.  Burkhardt,  104  Mass.  59  ;  Dwmon  v.  Scituate,  119  Mass. 
66  ;  Marble  v.  Boss,  124  Mass.  44 ;  Smith  v.  Boston  d>  Maine  Bail- 
road,  120  Mass.  490.  And  it  is  quite  immaterial  whether  or  not  a 
plaintiff's  unlawful  act  contributing  to  his  injury  is  negligent  or  wrong 
when  considered  in  all  its  relations.  He  is  precluded  from  recovering 
on  the  ground  that  the  Court  will  not  lend  its  aid  to  one  whose  viola- 
tion of  law  is  the  foundation  of  his  claim.  Hall  v.  Corcoran,  107 
Mass.  251. 

While  this  principle  is  universally  recognized,  there  is  great  practical 
difficulty  in  applying  it.  The  best  minds  often  differ  upon  the  question 
whether,  in  a  giyen  case,  illegal  conduct  of  a  plaintiff  was  a  direct  and 
proximate  cause  contributing  with  others  to  his  injurj-,  or  was  a  mere  con- 
dition of  it ;  or,  to  state  the  question  in  another  way,  appropriate  to  the 
reason  of  the  rule,  whether  or  not  his  own  illegal  act  is  an  essential  ele- 
ment of  his  case  as  disclosed  upon  all  the  evidence.  Upon  this  point 
it  is  not  easy  to  reconcile  the  cases.  It  has  been  unanimously  de- 
cided that  in  Gregg  v.  Wyman,  4  Cush.  322,  there  was  error  in  holding 
a  plaintiff's  illegal  conduot  to  be  an  essential  element  of  his  case,  when 
in  fact  it  was  merely  incidental  to  it.  Hall  v.  Corcoran,  ubi  supra. 
But  whatever  criticisms  may  have  been  made  upon  the  decisions  or  the 
assumptions  in  certain  cases,  that  illegal  action  of  a  plaintiff  contributed 
to  the  result,  or  was  to  be  treated  as  a  concurring  cause,  or  upon  lan- 
guage in  disregard  of  the  distinction  between  a  cause  and  a  condition, 
there  has  been  none  upon  the  doctrine  that,  when  a  plaintiffs  illegal 
conduct  does  directly  contribute  to  his  injury,  it  is  fatal  to  his  recovery 
of  damages.  Baker  y.  Portland,  b%  M.&me,  12^  \  Nor r is  y.  Litchfield, 
35  K  H.  271 ;  Sutton  v.  Wauwatosa,  29  Wis.  21. 


128  NEWCOMB  V.   BOSTON   PROTECTIVE  DEPAETMENT. 

The  plaintiflF  relies  with  great  confidence  upon  the  case  of  Hunlon  v. 
South  Boston  Horse  Railroad,  129  Mass.  310,  in  wbich  the  presiding 
judge  at  the  trial  refused  to  rule,  that,  "  if  the  defendant  was  driving 
at  a  rate  of  speed  prohibited  by  the  ordinance  of  the  city  of  Boston, 
and  this  speed  contributed  to  the  injury,  this  fact  would  itself  consti- 
tute negligence  ou  the  part  of  the  defendant,  and  would  entitle  the 
plaintiff  to  recover  if  he  was  in  the  exercise  of  due  care,"  and  his  re- 
fusal was  held  right  by  this  Court.  In  giving  the  opinion,  after  point- 
ing out  that  driving  at  a  rate  of  speed  forbidden  by  the  ordinance 
might  have  occurred  without  fault  of  the  driver,  and  might  have  been 
justified  by  circumstances  authorizing  the  jury  to  find  that  there  was  no 
negligence,  Mr.  Justice  Colt  said,  "It  is  not  true  that,  if  an  unlawful 
rate  of  speed  contributed  to  the  injury,  that  alone  would  give  the  plain- 
tiff a  right  to  recover,  if  he  was  without  fault."  There  are  intimations, 
without  adjudication,  to  the  same  effect,  in  Wright  v.  Maiden  &  Mel- 
rose Mailroad,  4  Allen,  283,  and  in  Zane  v.  Atlantic  Works,  111  Mass. 
136.  See  also  Kirby  v.  Boylston  Market  Association,  14  Graj-,  249  ; 
Heeney  v.  Sprague,  11  R.  I.  456;  Brown  v.  Buffalo  <&  State  lAne 
Railroad,  22  N.  Y.  191 ;  Flynn  v.  Canton  Co.,  40  Md.  312. 

But  there  is  nothing  in  the  language  used  in  Hanlon  v.  South  Bos- 
ton Horse  Railroad  inconsistent  with  the  principle  which  we  have 
already  stated.  That  decision  related  to  the  liability  of  a  defendant. 
It  may  be,  where  a  penal  statute  does  not  purport  to  create  a  civil  lia- 
bility, or  to  protect  the  rights  of  particular  persons,  that  a  violation  of 
it  will  not  subject  the  violator  to  an  action  for  damages,  unless  his  act, 
when  viewed  in  connection  with  all  the  attendant  circumstances,  ap- 
pears to  be  negligent  or  wrongful.  And  at  the  same  time  Courts  may 
well  hold  that,  in  the  sanctuary'  of  the  law,  a  violator  of  law  imploring 
relief  from  the  consequences  of  his  own  transgression  will  receive  no 
favor. 

The  instruction  requested  in  the  case  at  bar  would  have  become  ap- 
plicable only  upon  a  finding  by  the  jury  that  the  plaintiffs  unlawful  act 
contributed  to  cause  the  injury.  The  jury  may  have  so  found ;  and  we 
are  of  opinion  that  upon  such  a  finding,  irrespective  of  the  question 
whether  viewed  in  all  its  aspects  his  act  was  negligent  or  not,  the  Court 
could  not  properly  permit  him  to  recover.  The  instruction,  therefore, 
should  have  been  given. 

The  Court  rightly  refused  the  instruction  requested,  that  the  plaintiff 
could  not  recover  if  at  the  time  of  the  accident  he  was  violating  the 
ordinance,  and  so  doing  an  unlawful  act.  This  request  ignored  the 
distinction  between  illegality  which  is  a  cause,  and  illegality  which  is 
a  condition  of  a  transaction  relied  on  by  a  plaintiff,  or  between  that 
which  is  an  essential  element  of  his  case  when  all  the  facts  appear,  and 
that  which  is  no  part  of  it,  but  only  an  attendant  circumstance.  Tl)e 
position  of  a  vehicle,  which  has  been  struck  by  another,  may  or  may 
not  have  been  one  of  the  causes  of  the  striking.  Of  course  it  could  not 
have  been  struck  if  it  had  not  been  in  the  place  where  the  blow  came. 
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But  this  is  a  statement  of  an  essential  condition,  and  not  of  a  cause  of  the 
impact.  The  distinction  is  between  that  which  directly  and  proximately 
produces,  or  helps  to  produce,  a  result  as  an  efficient  cause,  and  that 
which  is  a  necessary  condition  or  attendant  circumstance  of  it.  If  the 
position  of  the  plaintiff's  vehicle  was  such  as,  in  connection  with  or- 
dinary and  usual  concurring  causes,  would  naturally  produce  such  an 
accident,  that  indicates  that  it  contributed  to  it.  But  even  in  that 
case,  external  causes  may  have  been  so  exclusive  in  their  operation, 
and  so  free  from  any  relation  to  the  position  of  the  vehicle,  as  to  have 
left  that  a  mere  condition,  without  agency  in  producing  the  result. 
What  is  a  contributing  cause  of  an  accident  is  usually  a  question  for 
a  jury,  to  be  determined  by  the  facts  of  the  particular  case  ;  and  such 
it  has  been  held  to  be  in  many  cases  like  the  one  before  us.  Damon 
V.  Scituate,  119  Mass.  66 ;  ShU  v.  Bipley,  119  Mass.  135 ;  Welch  v. 
Wesson,  6  Graj',  505  ;  Spofford  v.  Harlow,  3  Allen,  176  ;  White  v. 
Zang,  128  Mass.  598 ;  Baker  v.  Portland,  58  Maine,  199 ;  JVorris 
V.  Litchfield,  35  N.  H.  271 ;  Sutton  v.  Wauwatosa,  29  "Wis.  21. 

The  defendant's  third  request  for  an  instruction  was  rightly  refused, 
for  reasons  which  have  already  been  stated.  The  statute  referred  to 
does  not  relieve  the  defendant  from  liability  for  negligence  to  a  plaintiff 
whose  unlawful  act  or  want  of  due  care  does  not  contribute  to  his  in- 
jury.    In  the  opinion  of  a  majority  of  the  Court  the  entry  must  be  — 

£Ixceptions  sustained. 
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1856.     11  Exchequer,  781. 

This  was  an  appeal  by  the  defendants  against  the  decision  of  the 
judge  of  the  County  Court  of  Birmingham.  The  case  was  tried  before 
a  jury,  and  a  verdict  found  for  the  plaintiff  for  the  amount  claimed  by 
the  particulars.  The  particulars  of  the  claim  alleged,  that  the  plaintiff 
sought  to  recover  for  damage  sustained  by  the  plaintiff  by  reason  of 
the  negligence  of  the  defendants  in  not  keeping  their  water-pipes  and 
the  apparatus  connected  therewith  in  proper  order. 

The  case  stated  that  the  defendants  were  incorporated  by  stat.  7 
Geo.  IV.,  c.  cix.,  for  the  purpose  of  supplying  Birmingham  with 
water. 

By  the  84th  section  of  their  Act  it  was  enacted,  that  the  company 
should,  upon  the  laying  down  of  any  main-pipe  or  other  pipe  in  any 
street,  fix,  at  the  time  of  laying  down  such  pipe,  a  proper  and  suffi- 
cient fire-plug  in  each  such  street,  and  should  deliver  the  key  or  keys 
of  such  fire-plug  to  the  persons  having  the  care  of  the  engine-house  in 
or  near  to  the  said  street,  and  cause  another  key  to  be  hung  up  in  the 
watch-house  in  or  near  to  the  said  street.  By  sec.  87,  pipes  were  to  be 
eighteen  inches  beneath  the  surface  of  the  soil.  By  the  89th  section, 
the  mains  were  at  all  times  to  be  kept  charged  with  water.  The  de- 
fendants derived  no  profit  from  the  maintenance  of  the  plugs  distinct 
from  the  general  profits  of  the  whole  business,  but  such  maintenance 
was  one  of  the  conditions  under  which  they  were  permitted  to  exerc^^e 
the  privileges  given  by  the  Act.  The  main-pipe  opposite  the  house  of 
the  plaintiff  was  more  than  eighteen  inches  below  the  surface.  The 
fire-plug  was  constructed  according  to  the  best  known  system,  and  the 
materials  of  it  were  at  the  time  of  the  accident  sound  and  in  good 
order.     The  apparatus  connected  with  t^efire-plug  was  as  follows :  — 

The  lower  part  of  a  wooden  plug  was  i^^ted  in  a  neck,  which  pro- 
jected above  and  formed  part  of  the  main.  About  the  neck  there  was 
a  bed  of  brickwork  puddled  in  with  clay.  The  plug  was  also  enclosed 
in  a  cast  iron  tube,  which  was  placed  upon  and  fixed  to  the  brickwork. 
The  tube  was  closed  at  the  top  by  a  movable  ii-on  stopper  having  a 
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hole  in  it  for  the  insertion  of  the  key,  by  which  the  plug  was  loosened 
when  occasion  required  it. 

The  plug  did  not  fit  tight  to  the  tube,  but  room  was  left  for  it  to 
move  freely.  This  space  was  necessarily  left  for  the  purpose  of  easily 
and  quickly  removing  the  wooden  plug  to  allow  the  water  'to  flow.  On 
the  removal  of  the  wooden  plug  the  pressure  upon  the  main  forced  the 
water  up  through  the  neck  and  cap  to  the  surface  of  the  street. 

On  the  24th  of  February,  a  large  quantity  of  water,  escaping  from 
the  neck  of  the  main,  forced  its  way  through  the  ground  into  the  plain- 
tiff's house.  The  apparatus  had  been  laid  down  twenty-five  years,  and 
bad  worked  well  during  that  time.  The  defendants'  engineer  stated, 
that  the  water  might  have  forced  its  way  through  the  brickwork  round 
the  neck  of  the  main,  and  that  the  accident  might  have  been  caused 
by  the  frost,  inasmuch  as  the  expansion  of  the  water  would  force  up 
the  plug  out  of  the  neck,  and  the  stopper  being  incrusted  with  ice 
would  not  suffer  the  plug  to  ascend.  One  of  the  severest  frosts  on 
record  set  in  on  the  15th  of  January,  1855,  and  continued  until  after 
the  accident  in  question.  An  incrustation  of  ice  and  snow  had  gath- 
ered about  the  stopper,  and  in  the  street  all  round,  and  also  for 
some  inches  between  the  stopper  and  the  plug.  The  ice  had  been  ob- 
served on  the  surface  of  the  ground  for  a  considerable  time  before 
the  accident.  A  short  time  after  the  accident,  the  company's  turn- 
cock removed  the  ice  from  the  stopper,  took  out  the  plug,  and 
replaced  it. 

The  judge  left  it  to  the  jury  to  consider  whether  the  company  had^ 
used  proper  care  to  prevent  the  accident.  He  thought,  that,  if  the 
defendants  had  taken  out  the  ice  adhering  to  the  plug,  the  accident 
would  not  have  happened,  and  left  it  to  the  jury  to  say  whether  they 
ought  to  have  removed  the  ice.  The  jury  found  a  verdict  for  the  plain- 
tiff for  the  sum  claimed. 

Field,  for  the  appellant.     There  was  no  negligence  on  the  part  of/ 
the  defendants.     The  plug  was  pushed  out  by  the  frost,  which  was 
one  of  the  severest  ever  known. 

The  Court  then  called  on 

Kennedy,  for  the  respondent.  The  company  omitted  to  take  suffl- 
cient  precautions.  The  fire-plug  is  placed  in  the  neck  of  the  main. 
In  ordinary  cases  the  plug  rises  and  lets  the  water  out ;  but  here  there 
was  an  incrustation  round  the  stopper,  which  prevented  the  escape  of 
the  water.  This  might  have  been  easily  removed.  It  will  be  found, 
from  the  result  of  the  cases,  that  the  company  were  bound  to  take 
every  possible  precaution.  The  fact  of  premises  being  fired  by  sparks 
from  an  engine  on  a  railway  iS' evidence  of  negligence  :  Piggott  v.  East- 
ern Counties  Bailway  Company,  3  C.  B.  229  (E.  C.  L.  R.  vol.  54) ; 
Aldridge  v.  Great  Western  Bailway  Company,  3  M.  &  Gr.  515  (Id. 
42),  4  Scott,  N.  R.  156,  1  Dowl.  k.  s.  247,  s.  c.  [Martin,  B.  I 
held,  in  a  ease  tried  at  Liverpool,  in  1853,  that,  if  locomotives  are  sent 
through  the  country  emitting  sparks,  the  persons  doing  so  incur  all  the 
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responsibilities  of  insurers ;  that  they  were  liable  for  all  the  conse- 
quences.^ I  invited  counsel  to  tender  a  bill  of  exceptions  to  that 
ruling.  Water  is  a  diflferent  matter.]  It  is  the  defendants'  water, 
therefore  they  are  bound  to  see  that  no  injury  is  done  to  any  one  by 
it.  An  action  has  been  held  to  lie  for  so  negligently  constructing  a 
hayrick  at  the  extremity  of  the  owner's  land,  that,  by  reason  of  its 
spontaneous  ignition,  his  neighbor's  house  was  burnt  down :  Vaughan 
V.  MenUyoe,  3  Bing.  N.  C.  468  (E.  C.  L.  R.  vol.  32).  [Beamwell,  B. 
In  that  case  discussions  had  arisen  as  to  the  probability  of  fire,  and 
the  defendant  was  repeatedly  warned  of  the  danger,  and  said  he  would 
chance  it]  He  referred  to  Wells  v.  Ody,  1  M.  &  W.  452.  [Alder-. 
SON,  B.  Is  it  an  accident  which  aity  man  could  have  foreseen  ?]  A 
scientific  man  could  have  foreseen  it.  If  no  eye  could  have  seen  what 
was  going  on,  the  case  might  have  been  different;  but  the  company's 
servants  could  have  seen,  and  actually  did  see,  the  ice  which  had  col- 
lected about  the  plug.  It  is  of  the  last  importance,  that  these  plugs, 
which  are  fire-plugs,  should  be  kept  by  the  company  in  working  order. 
The  accident '  cannot  be  considered  as  having  been  caused  by  the  act 
of  God :  Siordet  v.  Hall,  4  Bing.  607  (Id.  13). 

Aldekson,  B.  I  am  of  opinion  that  there  was  no  evidence  to  be 
left  to  the  jury.  The  case  turns  upon  the  question,  whether  the  facts 
proved  show  that  the  defendants  were  guilty  of  negligence.  Negligence 
is  the  omission  to  do  something  which  a  reasonable  man,  guided  upon 
those  considerations  which  ordinarily  regulate  the  conduct  of  human 
affairs,  would  do,  or  doing  something  which  a  prudent  and  reasonable 
man  would  not  do.  The  defendants  might  have  been  liable  for  negli- 
gence, if,  unintentionally,  they  omitted  to  do  that  which  a  reasonable 
person  would  have  done,  or  did  that  which  a  person  taking  reasonable 
precautions  would  not  have  done.  A  reasonable  man  would  act  with 
reference  to  the  average  circumstances  of  the  temperature  in  ordinary 
years.  The  defendants  had  provided  against  such  frosts  as  experience 
would  have  led  men,  acting  prudently,  to  provide  against ;  and  they 
are  not  guilty  of  negligence,  because  their  precautions  proved  insuffi- 
cient against  the  effects  of  the  extreme  severity  of  the  frost  of  1855, 
which  penetrated  to  a  greater  depth  than  any  which  ordinarily  occurs 
south  of  the  polar  regions.  Such  a  state  of  circumstances  constitutes  a 
contingency  against  which  no  reasonable  man  can  provide.  The  result 
was  an  accident,  for  which  the  defendants  cannot  be  held  liable. 

Martin,  B.  I  think  that  the  direction  was  not  correct,  and  that 
there  was  no  evidence  for  the  jury.  The  defendants  are  not  responsi- 
ble, unless  there  was  negligence  on  their  part.  To  hold  otherwise 
would  be  to  make  the  company  responsible  as  insurers. 

Bramwell,  B.  The  Act  of  Parliament  directed  the  defendants  to 
lay  down  pipes,  with  plugs  in  them,  as  safety-valves,  to  prevent  the 

1  See  Lambert  v.  Bessei/,  T.  Eaym.  422 ;  Scott  v.  Shepherd,  3  Wils.  403.  Probably 
an  action  of  trespass  might  hare  been  bionght. 
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bursting  of  the  pipes.  The  plugs  were  properly  made,  and  of  proper 
material ;  but  there  was  an  accumulation  of  ice  about  this  plug,  which 
prevented  it  from  acting  properly.  The  defendants  were  not  bound 
to  keep  the  plugs  clear.  It  appears  to  me  that  the  plaintiff  was  under 
quite  as  much  obligation  to  remove  the  ice  and  snow  which  had  ac- 
cumulated, as  the  defendants.  However  that  may  be,  it  appears  to 
me  that  it  would  be  monstrous  to  hold  the  defendants  responsible 
because  they  did  not  foresee  and  prevent  an  accident,  the  cause  of 
which  was  so  obscure,  that  it  was  not  discovered  until  many  months 
after  the  accident  had  happened. 

Verdict  to  be  entered  for  the  defendants. 


EEX  V.  WILLIAM   SMITH,  et  als. 

1826.     2  Carrington  ^  Payne,  449.^ 

The  first  count  of  the  indictment  alleged,  in  substance,  that  George 
Smith  was  an  idiot,  and  under  the  care,  custody,  and  control  of  the 
respondents,  William,  Thomas,  and  Sarah  Smith ;  that  the  respond- 
ents assaulted  said  George ;  that  they  unlawfully  kept,  confined,  and 
imprisoned  him  in  a  dark,  cold,  and  unwholesome  room  ;  that  they  un- 
lawfully neglected  and  refused  to  give  sufficient  victuals  and  clothing ; 
and  that  they  kept  him  without  sufficient  and  proper  air,  warmth,  and 
exercise  necessary  for  his  health ;  whereby  the  said  George  became 
weak  and  sick. 

There  were  also  counts  alleging  George  to  be  under  the  care,  cus- 
tody, and  control  of  William  Smith ;  and  .other  counts  not  alleging 
that  he  was  in  the  care  of  any  person. 

Plea,  not  guilty. 

From  the  evidence  on  the  part  of  the  prosecution,  it  appeared  that 
George  Smith,  who  was  upwards  of  forty  years  of  age,  had  always 
been  an  idiot,  and  had  been  bedridden  for  some  years  ;  and  that  his 
father,  at  his  decease,  had  left  him  an  annuity  charged  on  his  real 
property.  The  defendants  were  the  brothers  and  sister  of  George 
Smith;  and  in  consequence  of  some  information,  the  Rev.  W.  D. 
Broughton,  a  magistrate,  and  other  persons,  went  to  the  house  of  Wil- 
liam Smith  in  the  month  of  January,  1826,  and  saw  the  other  defend- 
ants ;  they  asked  to  see  the  idiot,  and  were  told  by  Sarah  Smith,  in 
the  presence  of  Thomas  Smith,  that  he  was  locked  up,  and  that  W. 
Smith,  who  was  absent,  had  the  key.  However,  Mr.  Broughton,  and 
those  who  accompanied  him,  went  upstairs,  and  on  opening  a  door, 
which  was  not  locked,  they  found  George  Smith  on  a  bed  of  chaff, 
covered  with  a  blanket  and  a  great  coat.     The  window  of  the  room 

1  Statement  condensed ;  part  of  argument  omitted.  —  Ed. 
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was  bricked  up  and  the  floor  of  it  in  a  filthy  state ;  and  though  the 
weather  was  extremely  cold,  there  was  no  appearance  that  there  had 
been  any  fire  in  the  room.  From  this  place  he  was  conveyed  to  the 
Stafford  Lunatic  Asylum,  where  his  limbs  were  found  to  be  in  a  con- 
tracted state,  so  that  he  could  not  stand  or  move  about. 

Campbell,  for  defendants.  The  present  indictment  states,  that  this 
idiot  was  in  the  care,  custody,  and  control  of  the  defendants.  Now,  a 
child  is  in  the  care  of  its  parent,  and  that  raises  a  duty  to  provide  for  it ; 
but  the  relation  of  brother  and  brother  does  not  raise  any  such  duty,  and 
for  this  purpose  the  parties  were  absolute  strangers.  How  can  George 
Smith  be  said  to  be  under  the  care,  custody,  or  control  of  either  of  the 
defendants?  An  idiot  may  be  as  hdpless  as  a  child  of  tender  years  ; 
but  George  Smith  was  more  than  twenty-one  years  of  age,  and  there  is 
nothing  to  show  that  there  was  a  duty  raised  in  any  other  to  take  care  of 
him.  The  indictment  .alleges  that  they  kept  him  in  a  dark,  unwhole- 
some room,  and  neglected  and  refused  to  administer  to  him  sufficient 
meat,  drink,  &c.  for  his  support,  and  did  keep  him  without  proper 
air,  &c.  All  this  is  non-feasance,  and  there  is  not  the  slightest  evi- 
dence of  malfeasance,  and  certainly  no  evidence  of  any  assault. 
There  may  be  e\'idence  that  he  was  not  properly  taken  care  of.  If  he 
had  been  found  a  lunatic,  and  the  defendants  had  been  his  committees, 
that  would  raise  a  duty  in  them  to  take  care  of  him.  But  if  a  person 
is  alleged  to  be  an  idiot,  it  may  be  the  duty  of  his  nearest  relations  to 
take  care  of  him ;  but  that  would  be  what  the  moralists  call  a  duty  of 
imperfect  obligation.  To  support  any  of  the  counts  except  the  last  it 
must  be  shown  that,  either  by  contract  or  by  law,  there  was  a  duty  in 
the  defendants  to  maintain  and  take  care  of  their  brother.  If  they 
did  not  maintain  their  brother  could  any  action  be  brought  against 
them?  Certainly  not.  Now,  can  there  be  a  case  of  any  breach  of 
duty  where  no  action  is  maintainable.  The  duty  can  only  arise  by 
contract  or  by  act  of  law.  The  former  there  is  no  pretence  for,  and  as 
to  the  latter,  he  was  not  their  child  nor  were  they  his  committees. 

WJiateley,  on  the  same  side.  To  support  this  indictment,  it  is  not 
sufficient  that  there  should  be  a  moral  obligation  in  the  defendants  to 
maintain  this  unfortunate  person,  but  there  must  be  a  legal  one,  such 
as  arises  from  the  relation  of  parent  and  child,  or  husband  and  wife, 
or  master  and  servant. 

Taunton,  for  the  prosecution.  It  is  said  in  this  case  that  there  was 
no  legal  obligation  on  the  defendants.  I  submit  that  there  was  ;  and 
unfortunate  would  be  the  situation  of  such  wretched  beings  if  there 
were  not.  A  brother  may  not  be  bound  to  take  care  of  a  brother  if 
the  father  be  living ;  but  if  two  brothers  and  a  sister  have  received  as 
an  inmate  another  brother  who  is  an  idiot,  and  have,  in  point  of  fact, 
that  brother  under  their  care  and  control,  though  this  was  in  the  first 
instance  voluntary,  the  law  throws  on  them  the  necessity  of  taking 
proper  care  of  him. 

Russell,  on  the  same  side.     Mr.  Campbell  has  said  that  there  is  no 
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legal  obligation  between  brother  and  brother.  Suppose  a  father  to  die 
and  leave  two  sons,  one  thirty  years  old,  the  other  two ;  and  if,  by 
the  neglect  of  the  elder,  the  younger  died  while  residing  in  his  house, 
would  he ,  not  be  answerable  for  murder  ?  Indeed,  if  it  were  not  so 
any  one  on  whom  the  care  of  a  lunatic  or  infant  brother  devolved 
might  get  his  money  improperly,  and  then  starve  him  to  death  with 
Impunity. 

Campbell,  in  reply.  The  question  is,  whether  there  was  a  legal  ob- 
ligation on  the  defendants,  for  mere  non-feasance  is  only  indictable  • 
when  there  is  a  liability  and  a  neglect  of  a  duty.  In  malfeasance  a  pos- 
itive act  is  done.  Mr.  Justice  Lawrence  made  the  distinction  in  the 
broadest  way  in  the  case  of  Bex  v.  Ridley.  In  that  case  there  was 
non-feasance  and  malfeasance,  and  the  learned  judge  expressly  dis- 
tinguishes between  the  two.  The  defendants  are  said  to  have  had 
George  Smith  in  their  care,  custody,  and  control ;  now  there  is  no  • 
evidence  that  they  were  his  committees,  or  that  they  were  under  any 
legal  liability  to  maintain  him.  And  further,  how  does  it  at  all  appear/^ 
that  they  had  any  right  to  prevent  his  going  away  ?  If  the  people  at 
the  lunatic  asylum  had  persuaded  George  Smith  to  leave  the  house, 
the  defendants  could  have  brought  no  action  against  them  for  getting 
him  away.  So  far  from  that,  could  not  the  defendants  have  carried 
him  to  the  workhouse  ?  Nay,  if  they  had  been  hard-hearted  enough, 
they  might  have  insisted  on  his  going  there.' 

BuEROUGH,  J.  I  am  clearly  of  opinion  that,  on  the  facts  proved, 
there  is  no  assault  and  no  imprisonment  in  the  eye  of  the  law,  and  all 
the  rest  of  the  charge  is  non-feasance.  In  the  case  of  Squires  and  his 
wife  for  starving  the  apprentice,  the  husband  was  convicted,  because 
it  was  his  duty  to  maintain  the  apprentice,  and  the  wife  was  acquitted, 
because  there  was  no  such  obligation  on  her.  I  expected  to  have 
found  in  the  will  of  the  father  that  the  defendants  were  bound,  if  they 
took  the  father's  property,  to  maintain  this  brother ;  but  under  the 
will  they  are  only  bound  to  pay  him  £50  a  year,  and  not  bound  to 
maintain  him.  "William  Smith  appears  to  have  been  the  owner  of  the 
house,  and  Thomas  and  Sarah  were  mere  Inmates  of  it,  as  their  idiot 
brother  might  be ;  as  to  these  latter,  there  could  clearly  be  no  legal 
obligation  on  them ;  and  how  can  I  tell  the  jury  that  either  of  the 
defendants  had  such  a  care  of  this  unfortunate  man  as  to  make  them 
criminally  liable  for  omitting  to  attend  to  him.  There  is  strong  proof 
that  there  was  some  negligence  ;  but  my  point  is,  that  omission  with-  \ 
out  a  duty  will  not  create  an  indictable  offence.  There  is  a  deficiency 
of  proof  of  the  allegation  of  care,  custody,  and  control,  which  must  be 

1  It  is  worthy  of  remark,  that  the  stat,  43  Eliz,  c.  2,  which  enacts,  that  the  father, 
grandfather,  mother,  grandmother,  and  children  of  a  poor  person  being  of  sufficient 
ability,  shall  maintain  such  poor  person,  under  penalty  of  20s.  for  every  month  they 
shall  fail  to  do  so,  does  not  extend  to  one  brother  maintaining  another.  So  that  if  a 
man  were  in  a  workhouse  his  brother  would  not  be  compellable  to  contribute  anything 
towards  his  support,  however  able  to  do  so. 
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taken  to  be  legal  care,  custody,  and  control.  Whether  an  indictment 
might  be  so  framed  as  to  suit  this  case,  I  do  not  know ;  but  on  this 
indictment  I  am  clearly  of  opinion  that  the  defendants  must  be  ac- 
quitted. Verdict  —  Not  guilty. 
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Feb.  4,  1893.     37  Solicitors'  Journal,  251. 

High  Court.  —  Queen's  Bench  Division. 
« 

The  prisoner  was  indicted  at  the  Worcester  Assizes  for  manslaughter.  The 
question  reserved  by  Day,  J.,  for  the  opinion  ef  the  Court  was  whether,  under 
the  circumstances,  there  was  an  implied  undertaking  or  duty  on  the  part  of  the 
prisoner  to  attend  to  the  wants  of  the  deceased.  The  prisoner  was  a  woman 
between  thirty  and  forty  years  of  age,  and  had  no  means  of  her  own.  The 
deceased,  a  woman  of  about  seventy-three  years  of  age,  was  the  prisoner's 
aunt.  For  some  time  previous  to  the  commission  of  the  alleged  ofEenoe  the 
prisoner  had  been  living  with  the  deceased  in  her  cottage,  and  had  been  main- 
tained by  her;  tio  other  person  lived  with  or  attended  to  them.  The  deceased 
shortly  before  her  death  suffered  from  gangrene  in  her  leg,  which  rendered  her 
during  the  last  ten  days  of  her  life  quite  unable  to  attend  to  herself,  or  to 
move  about,  or  to  do  anything  to  procure  assistance.  The  prisoner  continued 
to  live  in  the  house  at  the  cost  of  the  deceased,  and  took  in  the  food  supplied 
by  the  tradespeople  but  did  not  appear  to  have  given  any  to  the  deceased,  and 
certainly  did  not  give  or  procure  any  medical  or  other  attendance,  or  give 
notice  to  any  person  of  the  condition  of  the  deceased,  although  she  had  abun- 
dant opportunity  to  do  so,  there  being'  neighbors  living  in  adjoining  houses, 
and  relations  of  the  deceased  living  within  a  few  miles.  The  medical  evidence 
showed  that  death  was  substantially  accelerated  by  neglect  and  want  of  food, 
nursing,  and  medical  attendance.  It  was  contended  on  behalf  of  the  prisoner 
that  there  was  no  evidence  of  any  legal  duty  such  as  would  bind  the  prisoner 
to  give  or  procure  any  food,  or  nursing,  or  medical  attendance,  or  to  give  notice 
to  anyone  that  such  was  required.  The  judge  directed  the  jury  that  if  they 
thought  there  was  an  implied  undertaking  by  the  prisoner  in  respect  of  these 
matters  they  might  convict  the  prisoner  of  manslaughter.  The  jury  found 
the  prisoner  guilty,  and  the  judge  reserved  this  casei  It  was  argued  on  behalf 
of  the  prisoner  that  no  such  duty  existed  between  persons  of  full  age,  and  that 
there  was  no  evidence  of  any  undertaking  by  the  prisoner,  express  or  implied. 
R.  V.  Friend,  R.  &  R.  20;  R.  v.  Shepherd,  Leigh  &  Cave,  147;  and  R.  v. 
Marriott,  8  C.  &  P.  425,  were  cited. 

The  judgment,  of  the  Court  (Lord  Coleridge,  C.  J.,  Hawkins,  Cave, 
Day,  and  Collins,  JJ.)  was  delivered  by 

Lord  Coleridge,  C.  J.  We  are  all  of  opinion  that  this  conviction  must 
be  aflBrmed.  It  would  not  be  correct  to  say  that  every  moral  duty  is  also  a 
legal  duty,  but  it  is  correct  to  say  that  every  legal  duty  is  founded  upon  a  moral 
duty.  In  this  case  it  is  clear  that  it  was  the  moral  duty  of  this  woman  at  least 
to  impart  to  the  deceased  so  much  of  the  food  which  she  took  into  the  house, 
and  which  was  paid  for  by  the  money  of  the  deceased,  as  was  necessary  to 
sustain  her  life.  The  deceased  could  only  get  the  food  through  the  instru- 
mentality of  the  prisoner.     The  prisoner  failed  to  discharge  this  duty,  and 
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there  is  no  doubt  that  her  failure  to  discharge  it  accelerated  the  death  of  the 
deceased.  There  is  no  case  directly  in  point,  but  it  would  be  a  slur  upon  the 
English  law  if  it  were  not  clear  that  this  case  falls  within  the  principle  of 
the  decisions.  There  was  here  a  legal  duty  deliberately  unperformed,  and 
that  assisted  in  causing  death.  That,  in  my  opinion,  and  in  the  opinion  of 
my  brethren,  is  sufficient  to  show  that  this  conviction  was  correct,  and  ought 
to  be  affirmed.  Conviction  affirmed. 

VacJiell,  at  the  request  of  the  judge,  argued  the  case  on  behalf  of  the  pris- 
oner.   The  prosecution  was  not  represented. 


o  SMITH  V.  TRIPP. 

1880.     13  Rhode  Island,  153.  * 

Trespass  on  the  Case.     On  demurrer  to  the  declaration. 

DuRFEE,  C.  J.  The  declaration,  which  contains  only  one  count, 
alleges 'that  "  said  city  of  Providence  heretofore,  to  wit  on  the  day 
of  ,  A.  D.  1874,  and  from  thence  hitherto  by  its  agents,  officers, 

and  servants  so  carelessly  and  negligently  kept  and  maintained  that 
highway  in  said  city  known  as  Traverse  Street,  at  and  near  its  inter- 
section with  Sheldon  Street,  and  so  carelessly  and  negligently  suffered 
and  allowed  said  Traverse  Street  to  be  and  remain  out  of  repair,  as 
wrongfully  and  injuriouslj*  to  turn  and  cause  to  flow  upon  the  lands  and 
estate  of  the  plaintiff,  next  adjoining  to  said  Traverse  Street,  the  water 
which  otherwise  and  ordinarily,  or  naturally,  and  but  for  the  wrongful 
acts  and  omissions  of  the  said  city  and  its  agents,  officers,  and  servants 
aforesaid,  would  not  have  flowed  or  run  upon  the  plaintiff's  lands 
and  estate  aforesaid,  whereby,"  &c.,  concluding  with  a  specification  of 
damages. 

The  defendant  demurs  and  contends  that  no  cause  of  action  is  dulj' 
set  forth.  We  think  he  is  right.  The  requisites  of  a  good  declaration 
in  an  action  for  negligence  are  well  stated  by  Willes,  J.,  in  Qautret  v. 
JEfferton,  L.  R.  2  C.  P.  371,  374.  "  It  ought,"  he  says,  "  to  state  the 
facts  upon  which  the  supposed  duty  is  founded,  and  the  dut}-  to  the 
plaintiff  with  the  breach  of  which  the  defendant  is  charged.  It  is  not 
enough  to  show  that  the  defendant  has  been  guilty  of  negligence,  with- 
out showing  in  what  respect  he  was  negligent,  and  how  he  became 
bound  to  use  care  to  prevent  injury  to  others."  So  too  it  is  not  enough 
to  state  a  relation  from  which  the  duty  may  arise,  under  certain  circum- 
stances, but,  unless  the  duty  necessarily  results  from  the  relation,  the 
circumstances  which  give  rise  to  it  must  likewise  be  stated.  Brown  v. 
Mallett,  5  C.  B.  599 ;  Seymour  v.  Maddox,  16  Q.  B.  326  ;  Wilson  v. 
Newberry,  L.  R.  7  Q.  B.  31 ;  ColUs  v.  Selden,  L.  R.  3  C.  P.  495  ;  Wil- 
liams V.  Hingham^  &c.  Turnpike  Company .^  4  Pick.  341,  345.  The 
declaration  here  does  not  come  up  to  these  requirements.    The  mere 
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existence  of  a  highway  does  not  make  it  the  duty  of  the  town  or  city 
where  the  highway  is  to  keep  the  water  flowing  in  it  from  overflowing 
on  the  adjoining  lands.  Such  a  duty  devolves  on  a  town  or  city  only 
when  the  town  or  city  has  done  something  to  increase  the  volume  of  the 
water,  or  to  accumulate  it  in  unusual  quantities  at  some  particular  point 
of  the  highway.  The  declaration  does  not  allege  that  the  city  of  Provi- 
dence has  done  this. 

The  plaintifl"  contends  that  it  is  enough  for  him  to  allege  that  the  in- 
jurj'  was  caused  by  neglect  to  keep  the  highway  in  repair,  and  that  it  is 
not  necessary  to  set  forth  the  particular  facts,  because  the  duty  of  keep- 
ing its  highways  in  repair  is  a  public  duty  iihposed  on  the  city  by  statute. 
In  our  opinion  the  argument  is  fallacious.  The  duty  which  the  statute 
imposes  is  a  duty  to  keep  the  highways  in  repair,  not  so  that  the  water 
will  not  flow  from  them  upon  adjoining  lands,  but  so  that  they  will  be 
safe  and  convenient  for  travellers.  The  declaration  does  not  allege  any 
neglect  of  duty  in  this  respect,  and  if  it  did  allege  a  neglect  of  duty  in 
this  respect,  and  also  allege  that  in  consequence  of  it  water  flowed  from 
the  highway  upon  the  plaintiff's  land,  nevertheless  it  would  not  show 
any  cause  of  action ;  because  the  only  action  which  could  be  maintained 
against  the  city  for  neglecting  to  keep  the  street  safe  and  convenient  for 
travel  is  an  action  for  injury  suffered  in  consequence  of  the  street's 
being  unsafe  and  inconvenient /br  travel,  and  not  for  injury  suffiered  by 
the  overflow  of  surface  water  from  the  street,  for  that  would  be  no  less 
a  legal  than  a  logical  irrelevancy.  In  an  action  for  neglect  of  duty,  it 
is  not  enough  for  the  plaintiflF  to  show  that  the  defendant  neglected  a 
duty  imposed  by  statute,  and  that  he  would  not  have  been  injured  if  the 
duty  had  been  performed  ;  but  he  must  also  show  that  the  duty  was  im- 
posed for  his  benefit,  or  was  one  which  the  defendant  owed  to  him  for 
his  security  from  the  injury.  O'Donnell  v.  The  Providence  &  Worces- 
ter Railroad  Co.,  6  R.  I.  211. 

We  do  not  perceive  that  the  case  at  bar  is  in  any  material  respect 
distinguishable  from  the  case  of  Wakefield  v.  Newell,  12  R.  I.  75,  in 
which  a  demurrer  to  a  similar  declaration  was  sustained. 

Demurrer  sustained. 

James  Tillinghast,  for  plaintifl". ' 

Nicholas  Van  Slyck,  City  Solicitor,  for  defendant. 
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1837.     3  Bingham's  New  Cases,  468.1 

The  declaration  alleged,  in  substance,  that  plaintiff  was  the  owner  of 
two  cottages ;  that  defendant  owned  land  near  to  the  said  cottages ; 
that  defendant  had  a  rick  or  stack  of  hay  near  the  boundary  of  his 
land  which  was  liable  and  likely  to  ignite,  and  thereby  was  dangerous 
to  the  plaintiff's  cottages ;  that  the  defendant,  well  knowing  the 
premises,  wrongfully  and  negligently  kept  and  continued  the  rick  in  the 
aforesaid  dangerous  condition  ;  that  the  rick  did  ignite,  and  that  plain- 
tiff's cottages  were  burned  by  fire  communicated  from  the  rick  or  from 
certain  buildings  of  defendant's  which  were  set  on  fire  by  flames  from 
the  rick. 

Defendant  pleaded  the  general  issue  ;  and  also  several  special  pleas, 
denying  negligence. 

At  the  trial  it  appeared  that  the  rick  in  question  had  been  made  by 
the  defendant  near  the  boundary  of  his  own  premises  ;  that  the  haj'  was 
in  such  a  state  when  put  together,  as  to  give  rise  to  discussions  on  the 
probability  of  fire  ;  that  though  there  were  conflicting  opinions  on  the 
subject,  yet  during  a  period  of  five  weeks  the  defendant  was  repeatedly 
warned  of  his  peril ;  that  his  stock  was  insured ;  and  that  upon  one 
occasion,  being  advised  to  take  the  rick  down  to  avoid  all  danger,  he 
said  "  he  would  chance  it."  He  made  an  aperture  or  chimney  through 
the  rick ;  but  in  spite,  or  perhaps  in  consequence  of  this  precaution,  the 
rick  at  length  burst  into  flames  from  the  spontaneous  heating  of  its 
materials  ;  the  flames  communicated  to  the  defendant's  barn  and  stables, 
and  thence  to  the  plaintiff's  cottages,  which  were  entirely  destroyed. 

Patterson,  J.,  before  whom  the  cause  was  tried,  told  the  jury  that  the 
question  for  them  to  consider  was,  whether  the  fire  had  been  occasioned 
by  gross  negligence  on  the  part  of  the  defendant ;  adding,  that  he  was 
bound  to  proceed  with  such  reasonable  caution  as  a  prudent  man  would 
have  exercised  under  such  circumstances. 

A  verdict  having  been  found  for  the  plaintiff,  a  rule  nisi  for  a  new 
trial  was  obtained,  on  the  ground  that  the  jury  should  have  been  di- 
rected to  consider,  not  whether  the  defendant  had.  been  guilty  of  a 
gross  negligence  with  reference  to  the  standard  of  ordinary  prudence,  a 
standard  too  uncertain  to  afford  any  criterion,  but  whether  he  had  acted 
bond  fide  to  the  best  of  his  judgment ;  if  he  had,  he  ought  not  to  be 
responsible  for  the  misfortune  of  not  possessing  the  highest  order  of 
intelligence.  The  action  under  such  circumstances  was  of  the  first 
impression. 

Talfourd,  Serjt.,  and  Wfiately,  showed  cause. 

The  pleas  having  expressly  raised  issues  on  the  negligence  of  the  de- 
fendant, the  learned  judge  could  not  do  otherwise  than  leave  that  ques- 

1  Statement  abridged.  —  Ed. 
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tion  to  the  jury.  The  declaration  alleges  that  the  defendant  knew  of 
the  dangerous  state  of  the  rick,  and  j-et  negligently  and  improperly 
allowed  it  to  stand.  The  plea  of  not  guilty,  therefore,  puts  in  issue  the 
scienter,  it  being  of  the  substance  of  the  issue :  Thomas  v.  Morgan,  2 
Cr.  M.  &  R.  496.  And  the  action,  though  new  in  specie,  is  founded  on 
a  principle  fully  established,  that  a  man  must  so  use  his  own  property 
as  not  to  injure  that  of  others.  On  the  same  circuit  a  defendant  was 
sued  a  few  years -ago  for  burning  weeds  so  near  the  extremity  of  his 
own  land  as  to  set  fire  to  and  destroy  his  neighbors'  wood.  The  plain- 
tiff recovered  damages,  and  no  motion  was  made  to  set  aside  the  verdict. 
Then,  there  were  no  means  of  estimating  the  defendant's  negligence, 
except  by  taking  as  a  standard  the  conduct  of  a  man  of  ordinary  pru- 
dence :  that  has  been  the  rule  alwaj's  laid  down,  and  there  is  no  other 
that  would  not  be  open  to  much  greater  uncertainties. 

Ji.  V.  Richards,  in  support  of  the  rule. 

First,  there  was  no  duty  imposed  on  the  defendant,  as  there  is  on 
carriers  or  other  bailees,  under  an  implied  contract,  to  be  responsible 
for  the  exercise  of  any  given  degree  of  prudence :  the  defendant  had  a 
right  to  place  his  stack  as  near  to  the  extremity  of  his  own  land  as  he 
pleased,  Wi/att  v.  Sarrison,  3  B.  &  Adol.  871 :  under  that  right,  and 
subject  to  no  contract,  he  can  only  be  called  on  to  act  bond  fide  to  the 
best  of  his  judgment ;  if  he  has  done  that,  it  is  a  contradiction  in  terms, 
to  inquire  whether  or  not  he  has  been  guiltj-  of  gross  negligence.  At 
all  events  what  would  have  been  gross  negligence  ought  to  be  estimated 
bj-  the  faculties  of  the  individual,  and  not  by  those  of  other  men.  The 
measure  of  prudence  varies  so  with  the  varj-ing  faculties  of  men,  that  it 
is  impossible  to  say  what  is  gross  negligence  with  reference  to  the 
standard  of  what  is  called  ordinary  prudence.  In  Crook  v.  Jadis,  5 
B.  &  Adol.  910,  Patterson,  J.,  says,  "  I  never  could  understand  what  is 
meant  by  parties  taking  a  bill  under  circumstances  which  ought  to  have 
excited  the  suspicion  of  a  prudent  man:"  and  Taunton,  J.,  '-'I  cannot 
estimate  the  degree  of  care  which  a  prudent  man  should  take." 

[Remainder  of  argument  omitted.] 

TiNDAL,  C.  J.  I  agree  that  this  is  a  case  pi'imce  impressionis ;  but 
I  feel  no  difficulty  in  applying  to  it  the  principles  of  law  as  laid  down  in 
other  cases  of  a  similar  kind.  Undoubtedly-  this  is  not  a  case  of  con- 
tract, such  as  a  bailment  or  the  like,  where  the  bailee  is  responsible  in 
consequence  of  the  remuneration  he  'is  to  receive  :  but  there  is  a  rule  of 
law  which  says  you  must  so  enjo}-  j-our  own  property  as  not  to  injure 
that  of  another  ;  and  according  to  that  rule  the  defendant  is  liable  for 
the  consequence  of  his  own  neglect :  and  though  the  defendant  did  not 
himself  light  the  fire,  yet  mediately  he  is  as  much  the  cause  of  it  as 
if  he  had  himself  put  a  candle  to  the  rick ;  for  it  is  well  known  that  hay  | 
will  ferment  and  take  fire  if  it  be  not  carefully  stacked.  Tt  has  been' 
decided  that  if  an  occupier  burns  weeds  so  near  the  boundary  of  his 
own  land  that  damage  ensues  to  the  property  of  his  neighbor,  he  is 
liable  to  an  action  for  the  amount  of  injury  done,  unless  the  accident 
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were  occasioned  bj'  a  sudden  blast  which  he  could  not  foresee.  Turber- 
oill  V.  Stamp,  1  Salk.  13.  But  put  the  case  of  a  chemist  making  ex- 
periments with  ingredients,  singly  innocent,  but  when  combined  liable 
to  ignite ;  if  he  leaves  them  together,  and  injury  is  thereby  occasioned 
to  the  property  of  his  neighbor,  can  any  one  doubt  that  an  action  on 
the  case  would  lie? 

]*t  is  contended,  however,  that  the  learned  judge  was  wrong  in  leaving 
this  to  the  jury  as  a  ease  of  gross  negligence,  and  that  the  question  of 
negligence  was  so  mixed  up  with  reference  to  what  would  be  the  con- 
duct of  a  man  of  ordinary  prudence  that  the  jurj'  might  have  thought 
the  latter  the  rule  by  which  they  were  to  decide  ;  that  such  a  rule  would 
be  too  uncertain  to  act  upon  ;  and  that  the  question  ought  to  have  been 
whether  the  defendant  had  acted  honestly  and  bond  fide  to  the  best  of 
his  own  judgment.  That,  however,  would  leave  so  vague  a  line  as  to 
afford  no  rule  at  all,  the  degree  of  judgment  belonging  to  each  indivi- 
dual being  infinitely  various :  and  though  it  has  been  urged  that  the 
care  which  a  prudent  man  would  take,  is  not  an  intelligible  proposition 
as  a  rule  of  law,  yet  such  has  always  been  the  rule  adopted  in  cases  Of 
bailment,  as  laid  down  in  Coggs  v.  Bernard,  2  Ld.  Raym.  909.  Though 
in  some  cases  a  greater  degree  of  care  is  exacted  than  in  others,  yet  in 
"  the  second  sort  of  bailment,  viz.,  commodatum  or  lending  gratis,  the 
borrower  is  bound  to  the  strictest  care  and  diligence  to  keep  the  goods 
so  as  to  restore  them  back  again  to  the  lender ;  because  the  bailee  has 
a  benefit  by  the  use  of  them,  so  as  if  the  bailee  be  guilty  of  the  least 
neglect  he  will  be  answerable ;  as  if  a  man  should  lend  another  a  horse 
to  go  westward,  or  for  a  month ;  if  the  bailee  put  this  horse  in  his 
stable,  and  he  were  stolen  from  thence,  the  bailee  shall  not  be  answer- 
able for  him  ;  but  if  he  or  his  servant  leave  the  house  or  stable  doors 
open,  and  the  thieves  take  the  opportunity  of  that,  and  steal  the  horse, 
he  will  be  charageable,  because  the  neglect  gave  the  thieves  the  occa- 
sion to  steal  the  horse."  The  care  taken  by  a  prudent  man  has  always 
been  the  rule  laid  down  ;  and  as  to  the  supposed  difficulty  of  applying 
it,  a  jury  has  always  been  able  to  say,  whether,  taking  that  rule  as  their 
guide,  there  has  been  negligence  on  the  occasion  in  question. 

Instead,  therefore,  of  saying  that  the  liability  for  negligence  should 
be  co-extensive  with  the  judgment  of  each  individual,  which  would  be  as 
variable  as  tlje  length  of  the  foot  of  each  individual,  we  ought  rather  to 
adhere  to  the  rule  which  requires  in  all  cases  a  regard  to  caution  such  as 
a  man  of  ordinary  prudence  would  observe.  That  was  in  substance  the 
criterion  presented  to  the  jury  in  this  case,  and  therefore  the  present 
rule  must  be  discharged. 

[Concurring  opinions  were  delivered  by  Park,  and  Vaughan,  J  J. 
Gaselee,  J.  concurred  in  the  result.]  Rule  dis.charged. 
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^  MEREDITH  v.  REED. 

1866.     26  Indiana,  334. 

Appejll  from  the  Watne  Common  Pleas. 

Gregory,  C.  J.  Meredith  sued  Reed  before  a  justice  for  an  injury 
done  by  a  stallion  of  the  latter  to  the  mare  of  the  former,  resulting  in 
the  death  of  the  mare.  Jury  trial,  verdict  for  the  defendant;  motion 
for  a  new  trial  overruled  and  judgment.  The  evidence  is  in  the  record. 
The  facts  are  sijbstantially  as  follows :  In  May,  1865,  the  defendant 
owned  a  stallion,  which  had  previously  been  let  to  mares,  but  owing 
to  the  sickness  of  the  owner,  was  not  so  let  during  the  spring  of  1865. 
He  was  a  gentle  stallion,  and  had  never  been  known  by  the  owner  to 
be  guilty  of  any  vicious  acts.  Not  being  in  use,  he  had  been  kept  up 
in  a  stable  for  four  or  five  months.  He  was  secured  in  the  stable  by 
a  strong  halter  and  chain  fastened  through  an  iron  ring  in  the  manger. 
The  stable  door  was  securely  fastened  on  the  inside  by  a  strong  iron 
hasp,  passed  over  a  staple,  and  a  piece  of  chain  passed  two  or  three 
times  through  the  staple  over  the  hasp,  and  the  ends  firmly  tied  to- 
gether with  a  strong  cord.  It  was  also  fastened  on  the  outside  by  a 
piece  of  timber,  one  end  of  which  was  planted  in  the  ground,  while 
the  other  rested  against  the  door.  The  horse  was  thus  secured  on  the 
day  and  night  the  injury  occurred.  The  gate  of  the  enclosure  sur- 
rounding tlie  stable  was  shut  and  fastened  as  usual.  About  11  o'clock 
that  night  the  horse  was  found  loose  on  the  highway,  and  did  the 
injury  complained  of.  Early  the  following  morning  the  outside  gate 
was  found  open ;  the  stable  door  was  found  open,  with  the  log  prop 
lying  some  distance  to  one  side,  and  the  chain  which  had  been  passed 
through  the  staple  was  gone,  and  the  cord  with  which  it  had  been  tied 
was  found  cut  and  the  pieces  lying  on  the  floor. 

There  ai-e  forty-two  alleged  errors  assigned,  but  many  of  them  are 
not,  in  our  opinion,  so  presented  as  to  entitle  them  to  consideration  in 
this  Court.  So  far  as  the  substantial  rights  of  the  appellant  are  in- 
volved, all  the  questions  properly  presented  resolve  themselves  into 
the  inquiry  as  to  the  nature  and  extent  of  the  liability  of  the  owner  of 
a  domestic  animal  for  injuries  done  by  it  to  the  personal  property  of 
another,  disconnected  from  any  trespass  to  real  estate. 

It  is  contended,  on  the  one  hand,  that  ordinary  care  was  all  the 
law  required  of  the  defendant  in  this  case.  On  the  other  it  is  claimed 
that  the  utmost  care  was  necessary  to  ^ree  him  from  liability.  Ordi- 
nary care  is  all  that  the  law  required  in  the  case  in  judgment.  What 
is  ordinary  care  in  some  cases  would  be  carelessness  in  others.  The 
law  regards  the  circumstances  surrounding  each  case,  and  the  nature 
of  the  animal  or  machinery  under  control.  Greater  care  is  required  to 
be  taken  of  a  stallion  than  of  a  mare ;  so  in  the  management  of  a 
steam-engine,  greater  care  is  necessary  than  in  the  use  of  a  plow. 
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Yet  it  is  all  ordinary  care ;  such  care  as  a  prudent,  careful  man  would 
take  under  like  circumstances.  The  degree  of  care  is  always  in  pro- 
portion to  the  danger  to  be  apprehended.  The  case  at  bar  was  prop- 
erly sent  to  the  jury,  and  the  verdict  is  fully  sustained  by  the  evidence. 

The  judgment  is  affirmed,  with  costs. 

W.  A.  Bickle,  for  appellant. 

J.  P.  Siddall  and  C.  H.  Burchenal,  for  appellee. 


The  scope  of  this  book  does  not  permit  a  full  presentation  of  cases  upon  the 
vexed  question  of  "  degrees  of  care."  The  cases  containing  the  fullest  dis- 
cussion are  either  actions  of  contract  or  cases  which,  though  in  form  actions 
of  tort,  yet  arise  so  directly  out  of  contract  that  the  law  allows  the  plaintiff 
his  election  to  sue  either  in  contract  or  tort.  How  far  such  cases  can  aid, 
either  as  direct  authorities  or  by  way  of  analogy,  in  establishing  a  rule  for 
cases  of  tort  wholly  disconnected  with  contract,  is  a  question  deserving  more 
consideration  than  it  has  yet  received. 

Speaking  generally,  it  may  be  said  that  there  are  three  theories  as  to  degrees 
of  care : — 

1.  That  there  are  three  degrees  of  care,  —  great,  ordinary,  and  slight. 

2.  That  there  are  two  degrees  of  care,  —  that  due  from  a  specialist,  and 
that  due  from  a  non-specialist. 

3.  That  there  are  no  degrees  of  care,  —  there  being  only  one  legal  standard 
for  aU  cases,  viz.  ordinary  care  under  the  circumstances;  a  standard  vary- 
ing in  fact  but  not  in  law. 

The  diverse  views  on  this  subject  are  illustrated  by  the  following  extracts 
and  references:  — 

1  Shearman  and  Redfield  on  Negligence,  4th  ed..  Section  47. 

§  47.  Three  degrees  of  care  defined.  —  Oar  conclusion  is,  therefore,  that 
three  degrees  of  care  are  and  should  be  recognized  and  enforced  by  the  law  of 
modern  times,  to  wit :  — 

(1)  Slight  care,  which  is  the  care  usually  bestowed  upon  the  matter  in 
hand  by  persons  having  no  special  knowledge  of,  or  experience  in,  such  mat- 
ters, but  having  the  average  prudence  of  that  general  class  of  society  to  which 
the  person  whose  conduct  is  in  question  belongs. 

(2)  Ordinary  care,-  which  is  the  care  usually  bestowed  upon  the  matter  in 
hand  by  persons  accustomed  to  deal  with  such  matters  and  having  the  average 
prudence  of  the  general  class  of  society  to  which  the  person  whose  conduct  is 
in  question  belongs.  If  the  matter  is  one  of  business,  ordinary  care  also  im- 
plies the  possession  and  use  of  such  knowledge  and  experience,  with  respect  to 
similar  matters,  as  is  usually  possessed  by  men  of  good  business  habits  in  that 
line. 

(3)  Great  care,  which  is  the  care  usually  bestowed  upon  the  matter  in 
hand  by  the  most  competent,  consSientious,  prudent,  and  careful  class  of  per- 
sons engaged  in  the  business  to  which  such  matters  belong,  no  matter  how  few 
such  persons  may  be,  if  they  are  numerous  enough  to  have  a  recognized  exist- 
ence as  a  class. 

In  every  case  it  must  be  understood,  as  an  essential  part  of  the  definition, 
that  the  test  applied  is  the  kind  of  care  usually  exercised  by  persons  of  the 
class  referred  to,  under  circumstances  similar  to  those  of  the  case  under  con- 
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sideration,'  where  their  own  interests  are  to  be  protected  from  a  similar  injury, 
and  when  they  honestly  intend  to  be  careful.  What  they  do,  or  omit  to  do, 
when  in  a  careless  or  reckless  mood,  is  never  any  standard  by  which  to  judge. 

Horace  Smith  on  Negligence,  2d  ed.,  11-14. 

The  Romans  divided  duties  into  three  classes,  (1)  for  the  benefit  of  the 
performer,  (2)  for  the  benefit  of  both  parties,  (8)  for  the  benefit  of  the  per- 
formee.  Thus,  (1)  Where  the  transaction  in  respect  of  which  the  duty  arose 
was  for  the  benefit  of  the  person  performing  it,  it  was  considered  that,  as  it 
was  to  be  done  for  his  advantage  alone,  and  he  was  to  derive  benefit  from 
another,  he  ought  to  take  the  greatest  care  not  to  injure  that  other;  and  he 
was  therefore  held  liable  for  culpa  levis,  or  slight  neglect.  (2)  Where  the 
transaction  out  of  which  the  duty  arose  was  for  the  benefit  of  both  parties,  it 
was  considered  that  the  person  performing  the  duty  should  take  ordinary  and 
reasonable  care ;  and  he  was  therefore  held  liable  for  culpa.  (3)  Lastly,  where 
the  transaction  out  of  which  the  duty  arose  was  for  the  sole  benefit  of  another, 
and  the  person  perfoi'ming  it  would  derive  no  benefit  from  it,  it  was  considered 
that  the  person  performing  it  was  not  bound  to  exercise  much  care;  and  he 
was  therefore  held  not  liable,  except  for  culpa  lata? 

Different  writers  have  divided  these  sorts  of  negligence  in  different  man- 
ners, some  insisting  that  there  are  only  two  sorts  of  negligence  —  culpa  levis 
and  culpa  lata;  others  dividing  the  subject  into  three  sorts  —  culpa  lata, 
culpa  (including  culpot  levis) ,  and  culpa  levissima ;  "  but  it  seems  upon  the 
whole  to  be  held  in  the  English  courts  *  and  in  the  American  courts  ^  that  there 

1  This  branch  of  the  definition  applies  to  all  the  degrees  of  care.  Johnson  t.  Hudson 
River  R.  Co.,  20  N.  Y.  65 ;  affirming  s.  c.  6  Duer,  633  ;  Field,  J.,  Parrot  v.  Wells,  15 
Wall.  524;  Willes,  J.,  Vaughan  v.  Taff  Vale  R.  Co.,  5  Hurlst.  &  N.  679;  Kay  v. 
Pennsylvania  R.  Co.,  65  Penu.  St.  269;  Pennsylvania  R.  Co.  v.  Coon,  111  Id.  430; 
Grant  v.  Ludlow,  8  Ohio  St.  1 ;  Cleveland,  ^c.  R.  Co.  v.  Terry,  Id.  570,  581 ;  Fallon  v. 
Boston,  3  Allen,  38  ;  Fletcher  v.  Boston  Sf  Maine  R.  Co..  1  Id.  9,  15 ;  HoUy  v.  Boston 
Gas  Co.,  8  Gray,  123,  131.  "Negligence  is  want  of  care  under  the  circumstances. 
No  fixed  rule  of  duty,  applicable  to  all  cases,  can  be  established.  A  course  of  conduct 
justly  regarded  as  resulting  from  the  exercise  of  ordinary  care  under  some  circum- 
stances, would  exhibit  the  grossest  negligence  under  other  circumstances ;  the  oppor- 
tunity for  deliberation  and  action,  the  degree  of  danger,  and  many  other  considerations 
of  like  nature,  affect  the  standard  of  care  which  may  be  reasonably  required  in  a 
particular  case : "  Sterrett,  J.,  in  Pennsylvania  R.  Co.  v.  Coon,  supra.  "  Gross  neg- 
ligence is  a  relative  term.  It  is,  doubtless,  to  be  understood  as  meaning  a  greater 
want  of  care  than  is  implied  by  the  term  '  ordinary  negligence,'  but  after  all  it  means 
the  absence  of  the  care  that  was  requisite  under  the  circumstances  : "  Davis,  J.,  Mil- 
waukee, ^c.  R.  Co.  V.  Arms,  91  U.  S.  494.  See  Steamboat  New  World  v.  King,  16 
How.  (U.  S.)  469. 

2  But  in  case  of  mandate,  even  where  for  the  benefit  of  another,  he  was  by  the 
Roman  law  liable  for  culpa,  or  even,  perhaps,  for  culpa  levis ;  for,  said  the  Boman 
law,  he  has  undertaken  a  gratuitous  service  and  must  perform  it.  Campbell,  o.  11 ; 
Wharton,  s.  493,  and,  as  pointed  out  by  Mr.  Wharton,  s.  500,  the  gratuitous  mandar 
tory  must,  according  to  our  law,  bring  that  amount  of  skill  to  the  execution  of  his 
services  which  he  has  undertaken  to  show. 

2  See  Campbell,  p.  4. 

*  See  Campbell,  s.  14.  (He  divides  obligations  into  four  classes ;  but  one  of  them 
is  "  absolute  assurance,"  which  is  really  outside  of  the  subject.)  Shearman,  Ch.  II., 
s.  16. 

*  See  this  view  discussed  by  Wharton,  s.  57. 
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are  three  sorts  of  negligence,  and  it  has  been  held  that  sometimes  persons  are 
liable  for  slight  negligence,  sometimes  for  ordinary  negligence,  and  sometimes 
for  gross  negligence ;  and  it  will  be  found  impossible  not  to  advert  to  these 
terms,  which  were  in  the  Roman  law  really  co-ordinate  to  the  distinctly  dif- 
ferent kind  of  duty  which  was  to  be  performed,  and  which  will  be  found 
constantly  used  in  the  English  cases. 

The  truth  is  that  the  words  "gross,"  "ordinary,"  and  " slight," i  however 
useful  in  the  simpler  classification  of  the  Roman  law,  and  used  with  the  more 
exact  precision  of  the  Latin  language,  have  become  vague  and  misleading 
in  the  English  cases  and  text-books,  and,  indeed,  are  sometimes  used  merely 
to  express  strong  feeling  with  respect  to  the  particular  action  being  tried.  It 
is  submitted  that  the  best  test  of  whether  an  act  is  culpably  negligent  in  the 
particular  case  is  to  inquire  whether  there  was  a  duty  to  exercise  ordinary 
care,  or  something  more  or  less  than  ordinary  care,  incumbent  upon  the  party, 
and  whether  he  had  reasonably  fulfilled  that  duty ;  if  he  has,  he  is  not  negli- 
gent ;  if  he  has  not,  he  is  negligent.  The  words  "  ordinary"  and  "reason- 
ably" are  no  doubt  vague,  but  the  subject  is  only  further  obscured  by  the 
introduction  of  the  words  "  gross  "  and  "  slight,"  because  nobody  can  really 
say  what  they  mean,  though  anybody  may  easily  give  to  them  some  peculiar  or 
exaggerated  meaning.^ 

The  sort  of  care  to  be  taken  depends  upon  the  duty  or  position  of  the  party, 
and  is  a  question  of  law ;  the  amount  of  care  to  be  taken  depends  upon  circum- 
stances, and  is  a  question  of  fact.  If  a  person  gives  me  a  glass  jug  and  a  deal 
box  to  carry,  the  sort  of  care  which  I  have  to  exercise  depends  upon  my  posi- 
tion with  respect  to  that  person,  e.  g.,  am  I  paid  by  him  or  not ;  but  the  amount 
of  care  (whatever  the  sort  of  care  may  be)  will  differ,  and  be  probably  greater 
in  respect  of  the  glass  jug  than  of  the  deal  box. 

The  subject  will,  therefore,  be  divided  in  the  next  three  chapters  into  — 

1.  Neglect  of  duties  requiring  ordinary  care. 

2.  Neglect  of  duties  requiring  skill,  or  an  extraordinary  amount  of  care. 

3.  Neglect  of  duties  requiring  less  than  ordinary  care.* 

1  It  may  be  noticed  that  the  word  "  slight "  is  not  exactly  "  levis,"  which  is  "  light," 
and  that  the  word  "  gross  "  is  not  exactly  "  lata,"  and  that  in  each  instance  the  English 
word  is  too  strong,  and  in  fact,  as  is  usual  in  English,  more  vigorous  and  picturesque 
than  accurate.  The  word  "  gross  "  seems  to  approach  the  Latin  "  dolus,"  which  denotes 
intentional  wrong,  and  is  outside  of  our  subject;  and  the  word  "  slight "  approaches 
to  that  "  cidpa  levissima  "  which  is  sometimes  spoken  of  negligence,  but  amounts  to 
"  casus,''  or  accident. 

2  See  judgment  of  Lord  Chelmsford  in  Gibbin  v.  McMulkn,  L.  R.  2  P.  C.  317. 

»  See  Mr.  Beale's  article  in  5  Harvard  Law  Review,  pp.  222-231,  maintaining 
(inter  alia)  the  following  positions ;  — 

The  rights  and  duties  growing  directly  out  of  gratuitous  undertakings  are  not  prop- 
erly classed  under  rights  ex  contractu  or  rights  ex  delicto;  but  constitute  in  themselves 
a  distinct  class.  The  degree  of  care  required  of  an  undertaker  is  not  proportionate  to 
the  reward ;  and  hence  the  fact  that  a  duty  was  undertaken  gratuitously  is  immaterial, 
except  as  evidence  of  the  extent  of  care  undertaken.  The  compensation  received  is 
only  one  of  a  number  of  facts  bearing  on  the  question,  What  was  the  duty  under- 
taken? The  rule  that  a  gratuitous  undertaker  is  liable  only  for  gross  negligence  is 
merely  nominal.  The  practical  result  of  the  decisions  is,  that  an  undertaker,  whether 
gratuitous  or  not,  is  held  to  such  a  degree  of  care  and  exertion  in  the  business  as  in 
fact  he  undertook  to  bestow.  —  Ed. 

10 
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Dr.  Wharton's  View,  as  condensed  in  1  Shearman  and  Kedfield 
ON  Nkgligbnce,  4th  ED.,  Section  41. 

Dr.  Wharton  insists  that  only  two  degrees  of  care  or  negligence  should  be 
recognized  in  our  law,  as  only  two  were  acknowledged  by  the  Roman  jurists. 
These  are  (1)  the  care  to  be  required  by  one  who  is  not,  and  does  not  profess 
to  be,  a  good  man  of  business  or  an  expert  in  the  affairs  under  consideration, 
and  (2)  the  care  to  be  required  of  one  who  is,  or  professes  to  be,  such  an  ex- 
pert. The  care  required  from  the  first  class  might  be  called  slight,  and  the 
care  required  from  the  second  class  might  be  called  ordinary.  Great  care, 
he  holds,  should  not  be  demanded  in  any  case,  if  it  is  to  be  understood  as 
implying  anything  more  than  what  is  here  called  ordinary  care,  the  care  of  an 
expert,  measured  by  what  is  usual  among  good  men  of  business  in  the  same 
line. 

Pollock  on  Tort.s,  2d  ed.,  380,  24-26.     [Condensed.] 

The  general  duty  of  diligence  includes  the  particular  duty  of  competence  in 
cases  where  the  matter  taken  in  hand  is  of  a  sort  requiring  more  than  the 
knowledge  or  ability  which  any  prudent  man  may  be  expected  to  have.  If  a 
man  will  handle  a  ship,  he  is  bound  to  have  the  ordinary  competence  of  a  sea- 
man. This  is  not  an  exception  or  extension,  but  a  necessary  application  of 
the  general  rule.  For  a  reasonable  man  will  know  the  bounds  of  his  com- 
petence, and  will  not  generally  intermeddle  where  he  is  not  competent.  If, 
however,  in  emergency,  and  to  avoid  imminent  risk,  the  conduct  of  something 
generally  entrusted  to  skilled  persons  is  taken  by  an  unskilled  person,  no  more 
is  required  of  him  than  to  make  a  prudent  and  reasonable  use  of  such  skill  as 
he  actually  has. 

Compare  Clerk  and  LindseU  on  Torts,  356. 

Beven  on  Negligence,  30,  31.     [Condensed.] 

The  division  of  negligence  into  the  lack  of  such  care  as  a  good  specialist 
would  take  in  his  business  and  the  want  of  the  ordinary  care  that  is  taken  by 
persons  not  specialists,  is  not  a  division,  properly  speaking,  of  degrees  of  neg- 
ligence, but  rather  into  kinds.  There  is  an  impassable  barrier  forbidding  a 
transfer  from  one  of  these  classes  to  the  other  by  the  mere  addition  or  sub- 
traction of  the  quality  of  care.  The  differentia  of  the  classes  is  possession  of 
special  knowledge  or  acquired  skill.  One  may  estop  himself  from  denying 
the  possession  of  the  knowledge  that  his  conduct  represents  him  to  possess ; 
and  then,  though  he  has  it  not,  he  becomes  bound  as  though  he  had. 

1843.     ROLFE,  B.,  IN  WILSON  V.  BRETT,  U  Meeson  and  Welshy,  115, 116. 


I  said  I  could  see  no  difference  between  negligence  and  gross  negligence,  — 
that  it  was  the  same  thing,  with  the  addition  of  a  vituperative  epithet;  .  .  . 

1866.    WiLLEs,  J.,  IN  GRILL  V.  IRON  SCREW  COLLIER  CO.,  L.  R. 
1  Com.  PI.  612. 

Confusion  has  arisen  from  regarding  negligence  as  a  positive  instead  of  a 
negative  word.  It  is  really  the  absence  of  such  care  as  it  was  the  duty  of 
the  defendant  to  use.  A  bailee  is  only  bound  to  use  the  ordinary  care  of  a 
man,  and  so  the  absence  of  it  is  called  gross  negligence.    A  person  who  under- 
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takes  to  do  some  work  for  reward  to  an  article  must  exercise  the  care  of  a 
skilled  workman,  and  the  absence  of  such  care  in  him  is  negligence.  "  Gross," 
therefore,  is  a  word  of  description,  and  not  a  definition,,  and  it  would  have 
been  only  introducing  a  source  of  confusion  to  use  the  expression  "  gross 
negligence,"  instead  of  the  equivalent,  a  want  of  due  care  and  skill  in  navigat- 
ing the  vessel,  which  was  again  and  again  used  by  the  Lord  Chief  Justice  in 
his  summing  up. 

Montague  Smith,  J.,  in  SAME  CASE,  614. 

The  use  of  the  term  gross  negligence  is  only  one  way  of  stating  that  less 
care  is  required  in  some  cases  than  in  others,  as  in  the  case  of  gratuitous 
bailees,  and  it  is  more  correct  and  scientific  to  define  the  degrees  of  care  than 
the  degrees  of  negligence. 

CuKTis,  J.,  IN  STEAMBOAT  NEW  WORLD  v.  KING. 
1853.     16  Howard,  *474,  *475. 

The  theory  that  there  are  three  degrees  of  negligence  described  by  the  terras 
slight,  ordinary,  and  gross,  has  been  introduced  into  the  common  law  from 
some  of  the  commentators  on  the  Roman  law.  It  may  be  doubted  if  these 
terms  can  be  usefully  applied  in  practice.  Their  meaning  is  not  fixed,  or 
capable  of  being  so.  One  degree,  thus  described,  not  only  may  be  confounded 
with  another,  but  it  is  quite  impracticable  exactly  to  distinguish  them.  Their 
signification  necessarily  varies  according  to  circumstances,  to  whose  influence 
the  courts  have  been  forced  to  yield,  until  there  are  so  many  real  exceptions 
that  the  rules  themselves  can  scarcely  be  said  to  have  a  general  operation.  In 
Storer  v.  Gowen,  18  Maine,  177,  the  Supreme  Court  of  Maine  say:  "  How  much 
care  will,  in  a  given  case,  relieve  a  party  from  the  imputation  of  gross  negli- 
gence, or  what  omission  will  amount  to  the  charge,  is  necessarily  a  question  of 
fact,  depending  on  a  great  variety  of  circumstances  which  the  law  cannot 
exactly  define."  Mr.  Justice  Story,  Bailments,  §11,  says:  "Indeed,  what  is 
common  or  ordinary  diligence  is  more  a  matter  of  fact  than  of  law."  If  the 
law.furnishes  no  definition  of  the  terms  gross  negligence,  or  ordinary  negli- 
gence, which  can  be  applied  in  practice,  but  leaves  it  to  the  jury  to  determine, 
in  each  case,  what  the  duty  was,  and  what  omissions  amount  to  a  breach  of  it, 
it  would  seem  that  imperfect  and  confessedly  unsuccessful  attempts  to  define 
that  duty  had  better  be  abandoned. 

Recently,  the  judges  of  several  courts  have  expressed  their  disapprobatioh  of 
these  attempts  to  fix  the  degrees  of  diligence  by  legal  definitions,  and  have 
complained  of  the  impracticability  of  applying  them.  Wilson  v.  Brett,  11 
Meeson  and  Wels.  113;  Wyld  v.  Pickford,  8  ibid.  443,  461,  462;  Hinton  v. 
Dibbin,  2  Q.  B.  646,  651.  It  must  be  confessed  that  the  difficulty  in  defining 
gross  negligence,  which  is  apparent  in  perusing  such  cases  as  Tracy  et  al.  v. 
Wood,  3  Mason,  132,  and  Foster  v.  The  Essex  Bank,  17  Mass.  479,  would  alone 
be  sufficient  to  justify  these  complaints.  It  may  be  added  that  some  of  the 
ablest  commentators  on  the  Roijian  law,  and  on  the  civil  code  of  France  have 
wholly  repudiated  this  theory  of  three  degrees  of  diligence,  as  unfounded  in 
principles  of  natural  justice,  useless  in  practice,  and  presenting  inextricable 
embarrassments  and  difficulties.  See  TouUier's  Droit  Civil,  6th  vol.  p.  239, 
&c. ;  11th  vol.  p.  203,  &c.;  Makeldey,  Man.  Du  Droit  Romain,  191,  &c. 
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Bradley,  J.,  in  NEW  YORK  CENTRAL  RAILROAD  v.  LOCKWOOD. 

1873.     17  Wallace,  382-38i. 

We  have  already  adverted  to  the  tendency  of  judicial  opinion  adverse  to  the 
distinction  between  gross  and  ordinary  negligence.  Strictly  speaking,  these 
expressions  are  indicative  rather  of  the  degree  of  care  and  diligence  vphich  is 
due  from  a  pai-ty  and  which  he  fails  to  perform,  than  of  the  amount  of  inatten- 
tion, carelessness,  or  stupidity  which  he  exhibits.  If  very  little  care  is  due  from 
him  and  he  fails  to  bestow  that  little,  it  is  called  gross  negligence.  K  very  great 
care  is  due,  and  he  fails  to  come  up  to  the  mark  required,  it  is  called  sUght  negli- 
gence. And  if  ordinary  care  is  due,  such  as  a  prudent  man  would  exercise  in  his 
own  affairs,  failure  to  bestow  that  amount  of  care  is  called  ordinary  negligence. 
In  each  case,  the  negligence,  whatever  epithet  we  give  it,  is  failure  to  bestow  the 
care  and  skill  which  the  situation  demands;  and  hence  it  is  more  strictly  accu- 
rate perhaps  to  caU  it  simply  "  negligence."  And  this  seems  to  be  the  tendency 
of  modern  authorities.^  If  they  mean  more  than  this,  and  seek  to  abolish  the 
distinction  of  degrees  of  care,  skill,  and  diligence  required  in  the  performance 
of  various  duties  and  the  fulfilment  of  various  contracts,  we  think  they  go  too 
far;  since  the  requirement  of  different  degrees  of  care  in  different  situations  is 
too  firmly  settled  and  fixed  in  the  law  to  be  ignored  or  changed. 

NEGLIGENCE. 
16  American  and  English  Encydopmdia  of  Law,  398-403. 

There  is  no  fixed  standard  by  which  care  may  be  measured  and  then  desig- 
nated as  " great,"  "  ordinary,"  or  "slight."  In  some  relations,  a  slight  want 
of  care  is  a  want  of  ordinary  care  because  of  the  high  duty  that  is  owing.  In 
other  relations,  only  a  great  failure  of  care  is  a  want  of  ordinary  care,  because 
there  is  only  a  duty  of  imperfect  obligation  owing.  While  in  stiU  other  rela- 
tions, although  the  duty  due  is  positive,  it  yet  does  not  involve  the  idea  of 
great  care  in  its  observance,  and  therefore  the  failure  to  exercise  care  must  be 
something  more  than  a  slight  failure  to  exercise  care,  although  it  may  not 
involve  the  idea  of  a  failure  to  use  the  highest  care  possible. 

This  must  not  be  confused  with  the  idea  that  there  are  degrees  of  negligence^ 
For  the  reason  stated  above  and  amply  shown  elsewhere,  there  can  be  no  de- 
grees of  negligence,  but  the  standard  of  care  required  should  and  does  vary 
with  the  different  relationships  in  which  parties  stand  to  each  other,  and  the 
different  duties  that  are  created  or  implied  by  law  as  existing  between  them 
under  different  circumstances.  It  follows  that  when  the  circumstances  require 
great  care  it  is  but  ordinary  care  under  the  circumstances;  when  they  require 
but  slight  care  that  also  is  ordinary  care,  and  where  they  do  not  require  the 
highest,  and  yet  will  not  admit  the  lowest  kind  of  care,  the  care  called  for  is, 
as  in  the  other  cases,  ordinary  care.  Therefore  ordinary  care  varies  with  the 
facts  of  each  particular  case,  and  the  same  act  or  omission  may  be  negligent  as 
to  one  person,  not  negligent  as  to  another,  and  negligence  for  which  a  third  can- 

1  1  Smith's  Leading  Cases,  453,  7th  American  edition  ;  Story  on  Bailments,  §  571 ; 
Wyld  T.  Pickford,  8  Meeson  &  Welsby,  460 ;  Hintxm  v.  Dibbi'n,  2  Qneen's  Bench,  661 ; 
Wilson  V.  Brett,  11  Meeson  &  Welsby,  115 ;  Beal  v.  South  Devon  Railway  Co.,  3  Hnrl- 
stone  &  Coltman,  337  ;  Grill  v.  Iron  Screw  Collier  Co.,  Law  Reports,  1  Common  Pleas, 
600 ;  Philadelphia  Sf  Reading  Railroad  Co.  v.  Derby,  14  Howard,  486 ;  Steamboat  Xew 
World  etal.  v.  King,  16  Id.  474. 
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not  recover  because  his  contributory  negligence  bars  his  action  ;  while  as  to 
the  first  person  there  would  have  been  no  contributory  negligence  although  all 
did  the  same  act.  Necessarily  this  makes  the  question  of  ordinary  care  usually 
a  question  of  fact  in  each  particular  case,  to  be  determined  by  the  jury  from 
the  evidence.  But  in  determining  whether  there  has  been  a  want  of  ordinary 
care  the  jury  should  be  guided  by  some  rule  of  law  laid  down  by  the  judge  as 
a  test  of  its  existence,  and  this  brings  us  to  a  consideration  of  the 

Test  of  Ordinary  Care.  —  When  a  person  in  the  observance  or  performance 
of  a  duty  due  to  another  has  neither  done  nor  omitted  to  do  anything  which  an 
ordinarily  careful  and  prudent  person  in  the  same  relation  and  under  the  same 
conditions  and  circumstances  would  not  have  done  or  omitted  to  do,  he  has  not 
failed  to  use  ordinary  care,  and  is  therefore  not  guilty  of  negligence  even 
though  damage  may  have  resulted  from  his  action  or  want  of  action. 

No.  6,  Albany  Law  Journal,  314. 

The  rule,  that  due  diligence  is  such  attention  and  effort  applied  to  a  given 
case  as  the  ordinary  prudent  man  would  put  forth  under  the  same  circum- 
stances, seems  to  meet  the  demands  of  every  conceivable  case.  .  .  .  The  ratio 
of  diligence  to  circumstances  being  thus  fixed,  the  two  extremes  may  change 
to  an  infinite  extent  without  destroying  the  ratio,  and  without  giving  rise  to 
what  we  term  negligence.  The  bailee  who  undertakes  the  carriage  of  stone 
for  the  paving  of  a  street  is  held  to  the  rule  that  he  must  use  such  attention 
and  efiort  as  the  ordinary  prudent  man  would  use  under  like  circumstances. 

The  bailee,  who  undertakes  to  repair  a  delicate  watch,  is  held  to  the  rule 
that  he  must  use  such  attention  and  effort  as  the  ordinary  prudent  man  would 
use  under  the  same  circumstances.  The  contract  of  the  watchmaker  is  the 
same,  relatively,  as  that  of  the  hod-carrier.  Each  contracts  to  provide  the 
reasonable  ordinary  skill  and  attention  which  a  man  in  his  position  would 
exercise  under  like  circumstances.  The  ratio,  proportion,  or  correspondence  of 
diligence  to  circumstances,  of  care  to  surroundings,  is  fixed  and  identical.  And, 
in  determining  a  question  of  diligence  or  negligence  in  either  case,  it  would  be 
only  necessary  to  apply  the  same  rule  to  vai-ying  circumstances  and  persons,  to 
demand  the  same  ratio  between  varying  extremes.  And  it  is  not  too  much  to 
assert  that  all  the  perplexity  and  misunderstanding  on  the  subject  of  diligence 
and  negligence  are  due  to  the  habit  of  confounding  the  specific  acts  and  cir- 
cumstances, which  must  always  vary,  with  the  ratio  or  relation  between  them, 
which  remains  always  the  same.  It  is  true  that  there  may  be  different  ratios 
of  effort  and  attention  to  the  circumstances  and  to  the  results  desired.  A  man 
may  contract  to  furnish  the  highest  skill,  the  most  perfect  means  and  appli- 
ances, the  most  assiduous  attention  in  the  accomplishment  of  a  specific  end. 
But,  when  an  individual  so  contracts,  there  is  the  element  of  special  or  positive 
intention  introduced,  which  takes  the  case  out  of  the  category  of  diligence, 
and  renders  such  a  contract  a  special  and  extraordinary  one.  The  law  never 
requires  such  a  special,  positive  intention 
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CHAPTER  IV. 
CONTBIBUTORY  NEGLIGENCE. 


BUTTEEFIELD   v.   FORRESTER. 

1809.     11  East,  60. 

This  was  an  action  on  the  case  for  obstructing  a  highway,  by  means 
of  which  obstruction  the  plaintiff,  who  was  riding  along  the  road,  was 
thrown  down  with  his  horse,  and  injured,  &c.  At  the  trial  before 
Bayley,  J.,  at  Derby,  it  appeared  that  the  defendant,  for  the  purpose 
of  making  some  repairs  to  his  house,  which  was  close  by  the  roadside 
at  one  end  of  the  town,  had  put  up  a  pole  across  this  part  of  the  road, 
a  free  passage  being  left  by  another  branch  or  street  in  the  same  di- 
rection. That  the  plaintiff  left  a  public  house  not  far  distant  from 
the  place  in  question  at  8  o'clock  in  the  evening  in  August,  when  they 
were  just  beginning  to  light  candles,  but  while  there  was  light  enough 
left  to  discern  the  obstruction  at  one  hundred  yards  distance  ;  and  the 
witness  who  proved  this,  said  that  if  the  plaintiff  had  not  been  riding 
very  hard  he  might  have  observed  and  avoided  it ;  the  plaintiff,  how- 
ever, who  was  riding  violently,  did  not  observe  it,  but  rode  against  it, 
and  fell  with  his  horse  and  was  much  hurt  in  consequence  of  the  acci- 
dent ;  and  there  was  no  evidence  of  his  being  intoxicated  at  the  time. 
On  this  evidence  Bayley,  J.,  directed  the  jury,  that  if  a  person  riding 
with  reasonable  and  ordinary  care  could  have  seen  and  avoided  the  ob- 
struction ;  and  if  they  were  satisfied  that  the  plaintiff  was  riding  along 
the  street  extremely  hard,  and  without  ordinary  care,  they  should  find 
a  verdict  for  the  defendant,  which  they  accordingly  did. 

Vaughan,  Serjt.,  now  objected  to  this  direction,  on  moving  for  a 
new  trial ;  and  referred  to  Buller's  Ni.  Pri.  26,^  where  the  rule  is  laid 
down,  that  "  if  a  man  lay  logs  of  wood  across  a  highway,  though  a 
person  may  with  care  ride  safely  by,  yet  if  by  means  thereof  my 
horse  stumble  and  fling  me,  I  may  bring  an  action." 

Batlet,  J.  The  plaintiff  was  proved  to  be  riding  as  fast  as  his 
horse  could  go,  and  this  was  through  the  streets  of  Derby.  If  he 
had  used  ordinary  care  he  must  have  seen  the  obstruction ;  so  that  the 
accident  appeared  to  happen  entirely  from  his  own  fault. 

1  The  book  cites  Carth.  194,  and  451,  in  the  margin,  which  references  do  not  bear 
on  the  point  here  in  question. 
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Lord  Ellenborough,  C.  J.  A  party  is  not  to  east  himself  upon  an 
obstruction  which  had  been  made  by  the  fault  of  another,  and  avail 
himself  of  it,  if  he  do  not  himself  use  common  and  ordinary  caution 
to  be  in  the  right.  In  cases  of  persons  riding  upon  what  is  considered 
to  be  the  wrong  side  of  the  road,  that  would  not  authorize  another 
purposely  to  ride  up  against  them.  One  person  being  in  fault  will  not 
dispense  with  another's  using  ordinary  care  for  himself.  Two  things 
must  concur  to  support  this  action  :  an  obstruction  in  the  road  by  the 
fault  of  the  defendant,  and  no  want  of  ordinary  care  to  avoid  it  on 
the  part  of  the  plaintiff.  Bule  refused. 


DAVIES   V.    MANN. 

1842.     10  Meeson  ^  Welsby,  546. 

Case  for  negligence.  The  declaration  stated,  that  the  plaintiff 
theretofore,  and  at  the  time  of  the  committing  of  the  grievance  therein- 
after mentioned,  to  wit,  on,  &c.,  was  lawfully  possessed  of  a  certain 
donkey,  which  said  donkey  of  the  plaintiff  was  then  lawfully  in  a 
certain  highway,  and  the  defendant  was  then  possessed  of  a  certain 
wagon  and  certain  horses  drawing  the  same,  which  said  wagon  and 
horses  of  the  defendant  were  then  under  the  care,  government,  and 
direction  of  a  certain  then  servant  of  the  defendant,  in  and  along  the 
said  highway ;  nevertheless  the  defendant,  by  his  said  servant,  so  care- 
lessly, negligently,  unskilfully,  and  improperly  governed  and  directed 
his  said  wagon  and  horses,  that  by  and  through  the  carelessness,  neg- 
ligence, unskilfulness,  and  improper  conduct  of  the  defendant,  by  his 
said  servant,  the  said  wagon  and  horses  of  the  defendant  then  ran 
and  struck  with  great  violence  against  the  said  donkey  of  the  plaintiff, 
and  thereby  then  wounded,  crushed,  and  killed  the  same,  &c. 

The  defendant  pleaded  not  guilty. 

At  the  trial,  before  Erskine,  J.,  at  the  last  Summer  Assizes  for  the 
county  of  "Worcester,  it  appeared  that  the  plaintiff,  having  fettered  the 
fore-feet  of  an  ass  belonging  to  him,  turned  it  into  a  public  highway, 
and  at  the  time  in  question  the  ass  was  grazing  on  the  off  side  of  a 
road  about  eight  yards  wide,  when  the  defendant's  wagon,  with  a  team 
of  three  horses,  coming  down  a  slight  descent,  at  what  the  witness 
termed  a  smartish  pace,  ran  against  the  ass,  knocked  it  down,  and  the 
wheels  passing  over  it,  it  died  soon  after.  The  ass  was  fettered  at 
the  time,  and  it  was  proved  that  the  driver  of  the  wagon  was  some 
little  distance  behind  the  horses.  The  learned  judge- told  the  jury, 
that  though  the  act  of  the  plaintiff,  in  leaving  the  donkey  on  the  high- 
way so  fettered  as  to  prevent  his  getting  out  of  the  way  of  carriages 
travelling  along  it,  might  be  illegal,  still,  if  the  proximate  cause  of 
the  injury  was  attributable  to  the  want  of  proper  conduct  on  the  part 
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of  the  driver  of  the  wagon,  the  action  was  maintainable  against  the 
defendant ;  and  his  Lordship  directed  them,  if  they  thought  that  the 
accident  might  have  been  avoided  by  the  exercise  of  ordinary  care  on 
the  pai-t  of  the  driver,  to  find  for  the  plaintiff.  The  jury  found  their 
verdict  for  the  plaintiff,  damages  40s. 

Godson  now  moved  for  a  new  trial,  on  the  ground  of  misdirection. 
The  act  of  the  plaintiff  in  turning  the  donkey  into  the  public  highway 
was  an  illegal  one,  and,  as  the  injury  arose  principally  from  that  act, 
the  plaintiff  was  not  entitled  to  compensation  for  that  injury  which, 
but  for  his  own  unlawful  act,  would  never  have  occurred.  [Paeke,  B. 
The  declaration  states  that  the  ass  was  lawfully  on  the  highway,  and 
the  defendant  has  not  traversed  that  allegation  ;  therefore  it  must  be 
taken  to  be  admitted.]  The  principle  of  law,  as  deducible  from  thel 
cases  is,  that  where  an  accident  is  the  result  of  faults  on  both  sides,  I 
neither  party  can  maintain  an  action.  Thus,  in  BvMerfield  v.  Forres-* 
ter,  11  East,  60,  it  was  held  that  one  who  is  injured  by  an  obstruction 
on  a  highway,  against  which  he  fell,  cannot^ maintain  an  action,  if  it 
appear  that  he  was  riding  with  great  violence  and  wscgt  of  ordinary 
care,  without  which  he  might  have  seen  and  avoided  th»obstmction. 
So,  in  Vennall  v.  Gamer,  1  C.  &  M.  21,  in  case  for  mjpiing  down  a 
ship,  it  was  held,  that  neither  party  can  recover  when.  TOth  are  in  the 
wrong;  and  Bayley,  B.,  there  says,  "I  quite  agfee  that  if  the  mis- 
chief be  the  result  of  the  combined  negligence  of  the  two,  they  must 
both  remain  in  statu  quo,  and  neither  party  can  recover  against  the 
other."  Here  the  plaintiff,  by  fettering  the  donkey,  had  prevented 
him  from  removing  himself  out  of  the  way  of  accident ;  had  his  fore- 
feet been  free  no  accident  would  probaby  have  happened.  Pluekwdl 
V.  Wilson,  5  Car.  &  P.  375  ;  Luxford  v.  Large,  Ibid.  421,  and  Lynch 
V.  Nurdin,  1  Ad.  &  E.  (n.  s.)  29 ;  4  P.  &  D.  672,  are  to  the  same 
effect. 

LoED  Abinger,  C.  B.  I  am  of  opinion  that  there  ought  to  be  no 
rule  in  this  case.  The  defendant  has  not  denied  that  the  ass  was  law- 
fully in  the  highway,  and  therefore  we  must  asume  it  to  have  been 
lawfully  there ;  but  even  were  it  otherwise,  it  would  have  made  no  dif- 
ference, for  as  the  defendant  might,  by  proper  care,  have  avoided  in- 
jurmg  the  animal,  and  did  not,  he  is  liable  for  the  consequences  of  his 
negligence,  though  the  animal  may  have  been  improperly  there. 

Paeke,  B.  This  subject  was  fully  considered  by  this  Court  in  the 
case  of  Bridge  v.  The  Grand  Junction  Railway  Company,  3  M.  &  W. 
246,  where,  as  appears  to  me,  the  correct  rule  is  laid  down  concerning 
negligence,  namely,  that  the  negligence  which  is  to  preclude  a  plain- 
tiff from  recovering  in  an  action  of  this  nature,  must  be  such  as  that 
he  could,  by  ordinary  care,  have  avoided  the  consequences  of  the  de- 
fendant's negligence.  I  am  reported  to  have  said  in  that  case,  and  I 
believe  quite  correctly,  that  "  the  rule  of  law  is  laid  down  with  perfect 
correctness  in  the  case  of  JBvUerfield  v.  Forrester,  that,  although  there 
may  have  been  negligence  on  the  part  of  the  plaintiff,  yet  unless  he 
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might,  by  the  exercise  of  ordinary  care,  have  avoided  the  consequences 
of  the  defendant's  negligence,  he  is  entitled  to  recover ;  if  by  ordinary 
care  he  might  have  avoided  them,  he  is  the  author  of  his  own  wrong.  "/■ 
In  that  case  of  Bridge  v.  Grand  Junction  Railway  Company,  there 
was  a  plea  imputing  negligence  on  both  sides ;  here  it  is  otherwise ; 
and  the  judge  simply  told  the  jury,  that  the  mere  fact  of  negligence 
on  the  part  of  the  plaintiff  in  leaving  his  donkey  on  the  public  high- 
way, was  no  answer  to  the  action,  unless  the  donkey's  being  there  was 
the  immediate  cause  of  the  injury ;  and  that,  if  they  were  of  opinion 
that  it  was  caused  by  the  fault  of  the  defendant's  servant  in  driving 
too  fast  or,  which  is  the  same  thing,  at  a  smartish  pace,  the  mere  fact 
of  putting  the  ass  upon  the  road  would  not  bar  the  plaintiff  of  his 
action.  All  that  is  perfectly  correct ;  for,  although  the  ass  may  have 
been  wrongfully  there,  still  the  defendant  was  bound  to  go  along  the 
road  at  such  a  pace  as  would  be  likely  to  prevent  mischief.  Were  this 
not  so,  a  man  might  justify  the  driving  over  goods  left  on  a  public 
highway,  or  even  over  a  man  lying  asleep  there,  or  the  purposely  run- 
ning against  a  carriage  going  on  the  wrong  side  of  the  road. 

GuENEY,  B.,  and  Kolfe,  B.,  concurred.  Rule  refused. 
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1872.     71  Pennsylvania  State,  439.1 

Before  Thompson,  C.  J.,  Eead,  Agnew,  Shakswood  and  "Wil- 
liams, J  J. 

Error  to  the  Court  of  Common  Pleas  of  York  County. 

Action  on  the  case  by  Jacob  B.  Geesey  against  Thomas  Stiles,  for 
alleged  injury  by  the  negligence  of  William  Stiles,  son  of  defendant, 
by  which  plaintiff's  horse  and  carriage  were  damaged. 

Plaintiff's  wife,  driving  in  a  light  carriage  of  plaintiff's,  hitched  her 
horse  to  a  tree  on  the  road,  and  went  into  a  friend's  house.  The 
carriage  projected  into  the  travelled  part  of  the  road.  Whilst  tke 
carriage  was  so  left,  the  defendant's  son,  William  Stiles,  was  driving 
his  father's  team  with  a  loaded  wagon  along  the  road.  He  got  off  to 
do  something  to  his  wagon ;  and  seeing  an  acquaintance  in  a  neighbor- 
ing barn,  stopped  a  moment  to  exchange  a  few  words  with  him,  the 
team  moving  on  slowly  at  the  time  with  the  load  up  the  hill,  keef)ing 
the  travelled  track  of  the  road  till  the  front  horse  was  just  behind 
plaintiff's  carriage  standing  unattended  where  it  was  left.  At  this 
point  of  time  William  Stiles  was  behind  his  own  wagon,  at  some  dis- 
tance from  it ;  and  did  not  see  the  obstruction  in  the  road  in  time  to 

1  The  statement  of  facts  is  abridged  from  the  statement  in  the  opinion  and  from 
the  statement  made  by  the  reporter.    The  citations  of  counsel  are  omitted.  —  Ed. 
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avoid  a  collision.  The  wagon  collided  with  the  carriage.  Stiles  halloed 
"  Whoa,"  and  his  horses  stopped.  In  the  collision,  the  plaintiff's  horse 
was  fatally  injured. 

The  third  point  of  the  plaintiff,  which  was  affirmed  in  the  charge  to 
the  jury  by  Fisher,  P.  J.,  is  as  follows  :  — 

"  That  Thomas  Stiles  cannot  excuse  the  negligence  of  William  Stiles 
by  showing  that  the  plaintiff's  property  was  placed  where  it  received 
the  injury  by  want  of  ordinary  care  by  Mrs.  Geesey,  if,  in  the  opinion 
of  the  jury  such  want,  is  imputable  to  her,  should  the  jury  believe  that 
William  Stiles  was  chargeable  with  negligence  in  leaving  his  team  and 
permitting  it  to  go  along  the  highway  unattended." 

•  Verdict  for  plaintiff. 

W.  C.  Chapman  and  I.  L.  Mayer,  for  plaintiff  in  error. 

Cochran  &  Hay,  for  defendant  in  error. 

E.EAD,  J.  [After  stating  the  facts.]  We  have  taken  in  brief,  the 
defendant's  statement  of  his  defence,  which  fairly  raises  the  question 
of  contributory  negligence.  "It  is  an  incontestable  principle  that 
where  the  injury  complained  of  is  the  product  of  mutual  or  concurring 
negligence,  no  action  for  damages  will  lie.  The  parties  being  mutually 
in  fault  there  can  be  no  apportionment  of  the  damages.  The  law  has 
no  scales  to  determine  in  such  cases  whose  wrong-doing  weighed  most 
in  the  compound  that  occasioned  the  mischief:"  per  Woodward,  J., 
12  Harris,  469. 

' '  The  question  presented  to  the  Court  or  the  jury  is  never  one  of 
comparative  negligence,  as  between  the  parties ;  nor  does  very  great 
negligence  on  the  part  of  a  defendant  so  operate  to  strike  a  balance 
of  negligence  as  to  give  a  judgment  to  a  plaintiff  whose  own  negligence 
contributes  in  any  degree  to  the  injury."  Wilds  v.  Hudson  River 
Railroad  Co.,  24  N.  Y.  432. 

The  third  error  assigned  is  that  the  Court  erred  in  their  charge  to 
the  jury  on  the  plaintiff's  third  point,  which  was  as  follows  :  "  That 
Thomas  Stiles  cannot  excuse  the  negligence  of  William  Stiles  by 
showing  that  the  plaintiff's  property  was  placed  where  it  received  the 
injury,  by  want  of  ordinary  care  by  Mrs.  Geesey,  if  in  the  opinion  of 
the  jury  such  want  is  imputable  to  her,  should  the  jury  believe  William 
Stiles  was  chargeable  with  negligence,  in  leaving  his  team  and  permitting 
it  to  go  along  the  highway  unattended,"  which  point  the  Court  affirmed, 
holding  that  although  there  was  contributory  negligence  on  the  part  of 
the  plaintiff,  he  was  entitled  to  recover  from  the  defendant  on  account 
of  his  negligence.  This  was  a  binding  instruction  upon  the  jury,  leav- 
ing nothing  for  them  to  inquire  into  practically,  except  the  negligence 
of  the  defendant.  In  this  the  Court  committed  a  clear  error,  and  the 
judgment  must  be  reversed,  and  venire  de  novo  awarded. 
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1857.    In  Common  Pleas  :  2  Common  Bench,  N.  s.  740. 

1858.    In  Exchequer  Chamber  :  5  Common  Bench,  n.  s.  573.1 

This  was  an  action  in  which  the  defendant  was  charged  with  having 
so  negligently  navigated  a  steam-vessel  in  the  river  Thames  as  to  run 
against  and  damage  the  barge  of  the  plaintiff. 

The  defendant  pleaded,  first,  not  guilty ;  secondly,  that  he  had  not 
the  control  or  management  of  the  steamer. 

The  cause  was  tried  before  Willes,  J.,  at  the  sittings  in  London  after 
last  Hilary  Term.  The  facts  were  as  follows :  The  defendant  was  in 
charge  of  a  steam-vessel  called  the  "Celt"  as  pilot,  coming  up  the 
river',  some  miles  below  Gravesend.  The  plaintiff's  sailing-barge  was 
proceeding  with  a  fair  wind  down  the  river,  having  two  men  on  board, 
one  of  whom  was  at  the  helm.  It  did  not  appear  where  the  other  was  ; 
but  it  was  clear  that  they  kept  no  look-out,  for  the  man  at  the  helm 
stated  that,  the  sail  being  in  his  way,  he  could  not  see  forward  with- 
out stooping,  and  he  admitted  that,  although  he  saw  the  steamer 
coming  when  a  considerable  distance  off,  he  did  not  look  out  again 
until  she  was  within  two  or  three  yards  of  him,  and  when  ■  it  was  too 
late  to  avoid  the  collision.  The  steamer,  it  appeared,  was  on  her 
right  side  according  to  the  Admiralty  regulations.  The  defendant 
stated  that  he  was  standing  on  the  poop  of  the  steamer,  and  saw  the 
barge  when  about  300  yards  distant,  and  immediately  ported  his  helm  ; 
that,  if  the  barge  had  done  the  same,  the  collision  would  have  been 
avoided ;  that  he  thought  the  barge  put  her  helm  a-starboard ;  and 
that,  finding  a  collision  inevitable,  he  put  his  helm  hard  a-port,  and 
backed  his  engines,  but  too  late.  The  defendant's  evidence  was  cor- 
roborated by  that  of  the  captain  and  the  mate  of  the  steamer.  On  the 
other  hand,  two  seamen,  who  were  on  board  a  yawl,  and  who  saw  the 
whole  transaction,  distinctly  swore  that  the  steamer's  helm  was  not 
ported. 

On  the  part  of  the  defendant,  it  was  insisted  that  the  plaintiff  was 
not  entitled  to  recover,  inasmuch  as  he  had  failed  to  comply  with  the 
sailing  regulations  enforced  by  the  statute  17  &  18  Vict.  c.  104,  §§  296, 
297,  298 ;  ^  and  that,  assuming  that  the  defendant  had  been  guilty  of 
negligence,  still,  if  there  was  any  negligence  on  the  part  of  the  plain- 
tiff, he  could  not  maintain  the  action. 

In  leaving  the  case  to  the  jury,  the  learned  judge  told  them  that,  if 
both  parties  were  equally  to  blame,  and  the  accident  the  result  of  their 

1  The  greater  part  of  the  argument  is  omitted.  —  Ed. 

'  This  point  was  overruled  by  the  Court ;  and  the  report  as  to  it  is  here  omitted. 
The  statute  provides  inter  alia,  that  when  two  vessels  proceeding  in  opposite  directions 
would,  if  they  continued  their  respective  courses,  be  in  danger  of  colliding,  the  helms 
of  both  vessels  shall  be  put  to  port.  —  Ed. 
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joint  negligence,  the  plaintiff  could  not  be  entitled  to  recover ;  that  if 
the:,  negligence  or  default  of  the  plaintiff  was  in  any  degree  the  proxi- 
mateA)f"the  damage,  he  could  not  recover,  however  great  may  have 
been  the  negligence  of  the  defendant ;  but  that  if  the  negligence  of 
the  plaintiff  was  only  remotely  connected  with  the  accident,  then  the 
question  was,  whether  the  defendant  might  not  by  the  exercise  of  ordi- 
nary care  have  avoided  it ;  that,  as  the  people  on  board  the  plaintiff's 
barge  were  keeping  no  look-out,  the  defendant  should  have  gone  to 
starboard,  or  reversed  his  engines,  and  so  avoided  the  collision,  —  and 
he  referred  for  an  illustration  to  the  case  of  Davies  v.  Mann,  10  M.  &  W. 
546;  and  he  concluded  thus  :  "  Do  you  consider  that  the  absence  of  a 
look-out  was  negligence  on  the  part  of  the  plaintiff?  If  so,  you  will 
consider  whether  it  directly  contributed  to  the  accident.  If  you  think 
that  the  plaintiff  directly  contributed  to  the  accident,  you  will  find  for 
the  defendant ;  but  if  you  think  that  the  defendant  by  his  negligence 
du'ectly  caused  the  injury,  you  must  find  for  the  plaintiff." ' 

Verdict  for  plaintiff. 

In  the  following  Easter  Term  a  rule  was  obtained  on  the  part  of  the 
defendant  calling  upon  the  plaintiff  to  show  cause  why  there  should 
not  be  a  new  trial,  on  the  ground  that  the  learned  judge  had  mis- 
directed the  jury,  in  this,  that  he  ought  to  have  told  them  that,  if  the 
plaintiff  by  his  negligence  contributed  to  the  occasioning  of  the  acci- 
dent, he  could  not  recover,  whether  he  contributed  directly  or  indi- 
rectly ;  and  that,  even  assuming  negligence  on  the  defendant's  part, 
the  plaintiff  could  not  recover  if  he  might,  by  the  exercise  of  ordinary 
care,  have  avoided  the  consequences  of  the  defendant's  negligence; 
and  that  he  should  further  have  told  the  jury  that  if  the  plaintiff  failed 
to  comply  with  the  statutory  rule  relative  to  porting  his  helm,  whether 
his  failure  to  do  so  arose  from  his  not  looking  out  or  from  other 
causes,  and  such  failure  either  directly  or  indirectly  contributed  to  the 
coUisiou,  he  could  not  recover. 

1  In  5  Common  Bench,  N.  s.  575,  the  summing-np  is  stated  in  the  following 
language :  — 

"  In  his  summing-up  the  learned  judge  told  the  jury  that  the  plaintiff  was  not  en- 
titled to  recover  if  it  was  an  accident,  or  if  the  plaintiff  by  his  negligence  had  directly 
contributed  to  the  accident ;  and  that,  if  the  injury  was  occasioned  by  the  negligence 
of  both  parties,  the  plaintiff  had  no  remedy ;  and  he  asked  the  jury  whether  they 
thought  the  absence  of  look-out  was  an  act  of  negligence  on  the  part  of  the  plaintiff  ; 
and  if  so,  they  would  have  to  take  it  into  consideration  in  deciding  whether,  notwith- 
standing that,  the  defendant  was  liable ;  and  he  further  told  them,  that  if  the  parties 
on  one  vessel  had  a  look-out,  and  still  persisted  in  a  course  which  would  inflict  an  in- 
jury, then  they  were  liable,  though  there  was  no  look-out  on  the  other  vessel,  for  that 
would  not  be  the  direct  cause  of  the  injury ;  and  he  referred  to  the  case  of  Davies  v. 
Mann,  10  M.  &  W.  546,  by  way  of  illustration.  The  learned  judge  further  told  the 
jury,  that  if  they  thought  the  accident  had  been  partly  caused  by  the  plaintiff's  own 
negligence,  they  should  find  for  the  defendant ;  but  that  if  they  thought  the  barge  was 
injured  by  the  negligence  of  the  defendant,  and  that  the  negligence  of  the  plaintiff 
did  not  directly  contribute  thereto,  the  plaintiff  was  entitled  to  recover."  —  Ed. 
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Honyman  showed  cause;  and  cited  Dowell  v.  The  General  Steam 
Navigation  Company,  5  Ell.  &  Bl.  195. 

[Ckesswell,  J.  Suppose  the  plaintiff  had  seen  the  steamer  coming, 
and  had  notwithstanding  persisted  in  steering  in  the  same  direction, 
would  he  have  been  guilty  of  negligence?]  No  doubt  he  would. 
[Cresswell,  J.  Suppose  he  was  guilty  of  another  default,  that  of 
omitting  to  keep  a  proper  look-out,  would  the  plaintiff  have  directly 
contributed  to  the  accident?]  The  question  at  present  is,  not  whether 
the  verdict  was  warranted  by  the  evidence,  but  whether  the  direction 
was  right. 

Collier  and  Digby  Seymour,  in  support  of  the  rule. 

...  Is  a  man  to  be  in  a  better  position  because  he  is  so  reckless  as 
to  keep  no  look-out  than  he  would  have  been  in  if  he  had  complied 
with  the  regulations  and  been  guilty  of  a  mere  error  in  judgment? 
That  would  be  holding  out  a  premium  for  negligence.  [Counsel  re- 
ferred to  Butterfield  v.  Forrester,  11  East,  60.  Cresswell,  J.  Have 
you  found  the  doctrine  of  Butterfield  v.  Forrester  —  which  was  the 
case  of  a  nuisance  or  obstruction  on  a  highway  —  applied  to  a  case  of 
acfiue  negligence  on  the  part  of  the  plaintiff?]  .  .  .  The  proper  way 
of  leaving  the  question  to  the  jury  here  would  have  been,  whether 
the  defendant  could  by  the  exercise  of  ordinary  care  have  avoided 
the  accident,  —  whether  the  plaintiff's  negligence  in  any  degree  con- 
tributed to  the  injury ;  not  whether  it  directly  or  indirectly  caused  or 
contributed  to  it.  [Cockbukn,  C.  J.  Suppose  the  defendant  saw 
the  bargeman  asleep  at  his  helm,  would  he  have  been,  independently 
of  the  statute,  justified  in  keeping  on  his  course  and  running  into  him? 
How  does  that  case  differ  from  that  of  a  man  falling  asleep  when 
driving,  or  of  a  drunken  man  lying  on  a  highway  ?]  He  had  no  right 
to  speculate  on  the  bargeman's  doing  wrong.  In  the  case  of  The 
Mangerton,  2  Jurist,  n.  s.  620,  a  sailing  vessel  not  having  ported 
her  helm  in  sufficient  time,  and  not  having  a  light  in  accordance 
with  the  Admiralty  regulations,  was  run  into  by  a  steamer ;  and  it 
was  held  that  the  steamer  was  not  to  blame.  Dr.  Lushington  there  ■ 
says,  "  Both  parties  are  bound  to  act  on  the  presumption  that  the 
statute  must  and  will  be  obeyed.  The  vessel  approaching  is  justified 
in  supposing  that  the  other  will  obey  the  statute." 

The  jury  should  have  been  directed  as  in  Smith  v.  Voss,  1  Hurlst. 
&  N.  97,  and  should  have  been  asked  to  say  whether  the  collision  was 
in  any  degree  caused  by  the  negligence  or  breach  of  duty  of  the  plain- 
tiff. [CocKBURN,  C.  J.  Is  not  that  involved  in  the  question  which  was 
left  to  them.,  viz.,  whether  the  plaintiff  by  his  negligence  directly  con- 
tributed to  the  accident?]  The  introduction  of  that  word  "  directly" 
was  calculated  to  embarrass  and  mislead  the  jury,  and  to  withdraw 
their  minds  from  the  real  question  in  issue.  [Cockbubn,  C.  J.  Does 
not  a  man  directly  contribute  to  an  accident  by  putting  himself  by 
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his  own  negligence  in  a  position  in  which  but  for  such  negligence 
the  accident  would  not  have  happened?]  In  some  sense,  no  doubt, 
he  does. 

The  Court  (Cockbukn,  C.  J.,  Cresswell,  J.,  Williams,  J.,  and 
WiLLES,  J.,)  discharged  the  rule.  All  the  judges,  except  Willes,  J., 
delivered  opinions.     The  opinion  of  Williams,  J.,  was  as  follows  :  — 

Williams,  J.  I  have  arrived  at  the  same  conclusion,  though  not 
without  considerable  difficulty.  With  regard  to  the  alleged  misdirection, 
I  must  confess,  after  well  considering  the  case  of  Dowell  v.  Tlie  General 
Steam  Navigation  Company,  5  Ellis  &  B.  195  (E.  C.  L.  R.  vol.  85),  I 
am  unable  to.  distinguish  the  mode  of  directing  the  jury  here  from  that 
which  the  Court  of  Queen's  Bench  sustained  there.  The  law  was  there 
laid  down,  in  conformity  with  several  previous  decisions,  that  if  the  neg- 
ligence or  default  of  the  plaintiff  was  in  any  degree  the  proximate  cause 
of  the  damage,  he  cannot  recover,  however  great  may  have  been  the  neg- 
ligence of  the  defendant ;  but  that,  if  the  negligence  of  the  plaintiff 
was  only  remotely  connected  with  the  accident,  then  the  question  is 
whether  the  defendant  might  not  by  the  exercise  of  ordinary  care  have 
avoided  it.  So  far  the  doctrine  of  the  cases  is  perfectly  plain.  But 
then  comes  the  question,  what  is  meant  by  the  negligence  of  the  plaintiff 
being  proximately  or  directly  contributory,  or  only  remotely  connected 
with  the  accident  ?  And  that  is  a  question  which  must  somehow  or 
other  be  disposed  of  at  the  trial.  I  dissent  entirely  from  the  proposi- 
tion urged  by  Mr.  Collier,  that  the  plaintiff  is  disentitled  to  recover  if 
his  negligence  is  either  proximately  or  remotely  connected  with  the 
accident.  But  I  feel  great  difficulty  in  dealing  with  the  question 
whether  the  negligence  was  proximate  or  remote  ;  and  I  certainly  feel 
great  difficulty  in  getting  rid  of  that  question  of  law  by  leaving  it  to 
the  jury.  That,  however,  was  the  course  adopted  in  the  case  of  Dowell 
V.  The  General  Steam  Navigation  Company,  and  followed  by  my  Bi'other 
Willes  upon  this  occasion.  I  will  not  attempt  to  controvert  or  dis- 
pute the  propriety  of  that  now,  however  much  I  may  lament  that  the 
law  is  not  on  a  more  intelligible  and  satisfactory  footing  in  this  re- 
spect. It  was  further  objected  tfiat,  when  the  matter  came  to  be  left 
to  the  jury,  it  should  have  been  left  to  them  to  say  whether  they  thought 
the  defendant  might,  by  exercising  ordinary  care  and  diligence,  have 
avoided  the  accident.  It  seems  to  me  that  that  was  in  effect  left  to 
them.  As  to  the  other  ground  of  the  rule,  viz.  that  the  verdict  was 
against  evidence,  I  place  great  reliance  on  my  Brother  Willes's  ojrin- . 
ion.  He  expresses  himself  satisfied  with  the  conclusion  the  jury  came 
to  ;  and  I  cannot  say  that  I  am  dissatisfied. 

Rule  discharged.     Leave  to  appeal  granted. 

The  case  was  argued  in  the  Exchequer  Chamber  before  Wight- 
man,  J.,  Ekle,  J.,  Crompton,  J. ,  Watson,  B.,  Bramwell,  B.,andCHAN- 

NELL,  B. 

Collier,  Q.  C.  for  defendant.  .  .  . 
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Davies  v.  Mann  is  supportable  on  this  ground  that,  although  the 
plaintiif  was  guilty  of  negligence  in  tethering  the  donkey  and  leaving 
it  on  the  highway,  he  had  no  control  over  it  at  the  time,  so  as  to  be 
able,  by  the  exercise  of  ordinary  care,  to  avoid  the  injury.  This  is  not 
the  case  of  a  barge  moored  in  the  river,  but  of  a  vessel  navigated  by 
persons  who  may  be  presumed  to  know  the  statutory  regulations,  and 
of  whom  it  may  fairly  be  assumed  that  they  wUl  obey  them. 

This  is  not  a  case  of  antecedent  negligence  on  one  side  or  the  other 
but  of  concurrent  negligence  on  the  part  of  both.  The  plaintiff  was 
not  entitled  to  recover  if  he  might,  by  the  exercise  of  ordinary  care, 
have  avoided  the  collision. 

[WiGHTMAN,  J.  The  main  objection  here  seems  to  be  to  the  use  of 
the  word  "  directly."  If  by  the  exercise  of  ordinary  care  the  plaintiff 
might  have  prevented  the  injury,  he  contributes  to  it,  and  therefore 
cannot  recover.  Crompton,  J.  The  plaintiff  cannot  by  his  negligence 
cast  upon  the  defendant  the  duty  of  using  extraordinary  care.  It  is 
not  enough  to  say  that  the  defendant  has  been  negligent ;  but  it  is  no 
answer  to  say  that  the  plaintiff  has  been  negligent  also,  unless  you  go 
on  to  show  that,  but  for  the  plaintiff's  negligence,  the  accident  would 
not  have  happened,  or  might  have  been  avoided.] 

J.  Wilde,  Q.  C,  eontra.  .  .  . 

If  there  has  been  an  antecedent  act  of  negligence  in  the  one  party, 
the  question  arises  whether  the  other  might  not,  by  the  exercise  of 
ordinary  care  and  skill,  have  avoided  the  consequences.  For  instance, 
a  man  lies  down  to  sleep  on  a  highway ;  that  is  an  antecedent  act  of 
negligence  on  his  part ;  but  it  will  not  justify  another  in  negligently 
driving  over  him. 

The  jury  were  told  [in  substance]  that  they  must  find  for  the  de- 
fendant if  they  thought  the  accident  was  partly  caused  by  the  plaintiff's 
own  negligence.  The  word  "  directly"  was  not  used  as  contradistin- 
guished from  "  indirectly."  The  jury  had  already  been  instructed  as 
to  the  sense  in  which  that  expression  was  to  be  understood.  [Ckomp- 
TON,  J.  The  word  "  contribute"  is  a  very  unsafe  word  to  use ;  it  is 
much  too  loose.] 

Cur.  adv.  vult, 
WiGHTMAN,  J.,  now  delivered  the  judgment  of  the  Court :  — 
It  appears  to  us  that  the  proper  question  for  the  jury  in  this  case,  . 
and  indeed  in  all  others  of  the  like  kind,  is,  whether  the  damage  was  I 
occasioned  entirely  by  the  negligence  or  improper  conduct  of  the  de-/ 
fendant,  or  whether  the  plaintiff  himself  so  far  contributed  to  thoj 
misfortune  by  his  own  negligence  or  want  of  ordinary  and  common 
care  and  caution,  that,  but  for  such  negligence  or  want  of  ordinarV 
care  and  caution  on  his  part,  the  misfortune  would  not  have  happened.\ 
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In  the  first  case  the  plaintiff  would  be  entitled  to  recover,  in  the  latter 
not ;  as,  but  for  his  own  fault  the  misfortune  would  not  have  hap- 
pened. Mere  negligence  or  want  of  ordinary  care  or  caution  would 
not,  however,  disentitle  him  to  recover,  unless  it  were  such  that,  but 
for  that  negligence  or  want  of  ordinary  care  and  caution,  the  misfor- 
tune could  not  have  happened ;  nor,  if  the  defendant  might  by  the 
exercise  of  care  on  his  part  have  avoided  the  consequences  of  the 
neglect  or  carelessness  of  the  plaintiff. 

This  appears  to  be  the  result  deducible  from  the  opinion  of  the 
judges  in  Butterfleld  v.  Forrester,  11  East,  60 ;  Bridge  v.  TJie  Grand 
Junction  Railway  Company,  3  M.  &  W.  246  ;  Davies  v.  Mann,  10  M. 
&  W.  548  ;  and  Dowell  v.  Hie  G^eral  Steam  Navigation  Company, 
5  E.  &  B.  206  (E.  C.  L.  R.  vol.  85). 

In  the  present  case,  the  main  objection  taken  to  the  summing-up 
was,  that  the  judge  left  to  the  jury  whether  the  plaintiff  by  his  neg- 
ligence "directly"  contributed  to  the  misfortune;  and  it  was  con- 
tended for  the'  defendant  that,  whether  he  directly  or  indirectly 
contributed,  was  immaterial  if  he  contributed  to  it  by  his  negligence 
at  all.  But  the  direction  to  the  jury  must  have  reference  to  the  evi- 
dence in  the  case ;  and  taking  the  whole  summing-up  together  in 
connection  with  the  evidence,  we  do  not  think  that  the  jury  could  have 
been  misled  by  the  use  of  the  word  "  directly."  The  learned  judge 
told  the  jury  that,  if  the  absence  of  a  look-out  was  negligence  on  the 
part  of  the  plaintiff,  still,  if  the  defendant  also  had  a  look-out,  and 
nevertheless  persisted  in  a  course  that  would  inflict  an  injury,  he 
would  be  liable,  though  the  plaintiff  had  no  look-out ;  for  that  neglect 
of  the  plaintiff  would  not  be  the  direct  cause  of  the  injury,  that  is  to 
say,  would  not  be  a  cause  without  which  the  injury  would  not  have 
happened. 

In  this,  which  seems  to  be  the  obvious  sense  in  which  the  word  "  di- 
rect "  was  used,  we  do  not  think  there  was  any  misdirection ;  and  in 
other  respects  the  summing-up  does  not  appear  to  be  objectionable, 
according  to  the  rules  to  be  adduced  from  the  authorities  referred  to. 

Upon  the  whole,  then,  we  are  of  opinion  that  the  judgment  should 
be  affii-med.  Judgment  affirmed. 


Wells,  J.,  ln  MURPHY  v.  DEANE. 

1869.     101  Massachusetts,  463-466. 

[As  to  the  rules  laid  down  by  Wightman,  J.,  in  Tuff  v.  Warman.] 
The  verdict  in  that  case  was  for  the  plaintiff.     The  judge  at  nisi 
prius  had  instructed  the  jury  that  negligence  of  the  plaintiff   con- 
tributing directlY  to  the  injury,  would  defeat  his  recovery.     The  only 
question  was  whether  the  use  of  the  term  "directly"  was  not  too 
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restrictive,  and  likely  to  mislead  the  jury ;  and  the  verdict  was  sus- 
tained on  the  ground  that  other  portions  of  the  charge  made  it  clear 
that  the  jury  must  have  understood  the' term  as  distinguishing  between 
proximate  and  remote  causes.  The  real  question  in  the  case  was,  not 
so  much  the  effect  of  contributory  negligence,  as  whether  the  alleged 
negligence  of  the  plaintiff  was  so  remote  as  not  to  bear  the  character 
of  contributory  negligence.  Throughout  the  discussion  the  general 
doctrine  is  recognized  that  negligence  of  the  plaintiff,  co-operating  to 
produce  the  result,  will  defeat  the  action ;  tha.t  the  negligence  of  the 
defendant  must  be  the  sole  cause  of  the  injury.  It  is  so  explained  by 
Mr.  Justice  Willes  in  the  case  of  London,  Brighton  &  South  Coast 
Railway  Co.  v.  Walton,  14  Law  Times  (n.  s.)  253;  s.  c.  Harr.  & 
Ruth.  424 ;  and  so  understood  in  Scott  v.  Dublin  &  WicMow  Railway 
Co.,  11  Irish  C.  L.  377. 

It  is  apparent  that  the  statement  taken  from  Tuff  v.  Warman  en- 
tirely overlooks  the  practical  application  of  the  rule  as  a  guide  in  the 
trial  of  a  cause.  It  was  probably  made  without  reference  to  the  burden 
of  proof.  It  not  only  fails  to  take  into  account  the  well-settled  prin- 
ciple that  the  burden  is  upon  the  plaintiff  to  show  due  care  on  his  own 
part,  but,  by  its  form,  implies  the  contrary.  We  think,  however,  that 
the  statement  will  be  found  to  be  faulty  in  substance,  as  well  as  in 
form.  One  of  the  propositions  in  this  statement  is,  that  "  mere  neg- 
ligence, or  want  of  ordinary  care  or  caution,  will  not  disentitle  the 
plaintiff  to  recover,  unless  it  be  such  that,  but  for  that  negligence  or 
want  of  ordinary  care  and  caution,  the  misfortune  could  not  have  hap- 
pened." There  is  certainly  nothing  indicated  in  this  proposition  for 
the  plaintiff  to  establish  affirmatively.  More  than  this ;  if  it  should 
appear  that  the  negligence  of  the  defendant  was  an  adequate  cause  to 
produce  the  result,  the  plaintiff  must  recover,  even  though  be  was  him- 
self equally,  or  even  to  a  greater  degree  than  the  defendant,  in  fault. 
If  the  case  can  be  supposed  in  which  both  parties  were  equally  in  fault, 
the  fault  of  each  being  equally  proximate,  direct,  and  adequate  to  pro- 
duce the  result,  so  that  it  might  have  occurred  from  the  conduct  of 
either  without  the  fault  of  the  other,  there  would  then  be  a  case  of 
contributory  negligence,  for  the  consequences  of  which  neither  could 
recover  from  the  other.  But  upon  the  statement  quoted  from  Tuffy. 
Warman,  neither  would  be  "  disentitled,"  and  therefore  both  could 
recover  if  both  suffered  injury,  each  from  the  other.  Every  case  in 
which  the  proof  fails  to  show,  or  leaves  it  in  doubt,  which  of  two  suffi- 
cient causes  was  the  actual  proximate  cause  of  the  injury,  is  practically 
such  a  case.  It  is  manifest  from  this  illustration,  that,  as  a  definition  of 
the  limits  of  the  right  to  recover  in  such  cases,  the  proposition  referred 
to  must  be  logically  incorrect.  Eliminating  negatives  from  the  first 
branch  of  the  proposition,  it  is,  that  a  plaintiff  may  recover  in  such 
cases,  unless  the  misfortune  could  not  have  happened  but  for  his  own 
negligence.  This,  as  we  have  seen,  being  stated  affirmatively,  is  too 
broad,  and  not  correct ;  although  its  supplement  or  negative  counter- 
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part  is  correct,  as  far  as  it  extends,  to  wit,  that  he  cannot  recover  if  the 
misfortune  could  not  have  happened  but  for  his  own  negligence. 

In  Crreenland  v.  Chaplin,  5  Exch.  248,  Chief  Baron  Pollock  states 
the  rule  "  that,  when  the  negligeijce  of  the  party  injui-ed  did  not  in  any 
degree  contribute  to  the  immediate  cause  of  the  accident,  such  negli- 
gence ought  not  to  be  set  up  as  an  answer  to  the  action."  Except 
that,  in  form  of  statement,  it  leaves  out  of  view  the  consideration  of 
the  burden  of  proof,  this  seems  to  us  to  be  accurate,  and  in  accordance 
with  the  current  of  authorities.  See  Dowelly.  General  Steam  Naviga- 
tion Co.,  5  El.  &  Bl.  195 ;  Bridge  v.  Grand  Junction  Railway  Co.,  3 
M.  &  W.  244;  Johnson  v.  Hudson  River  Railroad  Co.,  20  N.  Y.  65; 
Trow  V.  Vermxmt  Central  Railroad  Co.,  24  Vt.  487;  Beers  v.  Hbusa- 
tonic  Railroad  Co.,  19  Conn.  566.     * 

The  statement  in  Tuff  v.  Warman,  proceeds  thus:  "Nor  if  the  de- 
fendants might,  by  the  exercise  of  due  care  on  their  part,  have  avoided 
the  consequences  of  the  neglect  or  carelessness  of  the  plaintiff."  This, 
as  already  suggested,  may  be  correct  as  applied  to  a  case  like  Tuff  v. 
Warman,  where  the  negligence  of  the  plaintiff  was  in  a  certain  sense 
remote,  preceding  the  negligent  conduct  of  the  defendant.  But  where 
the  negligent  conduct  of  the  two  parties  is  cotitemporaneous,  and  the  fault 
of  each  relates  directly  and  proximately  to  the  occurrence  from  which 
the  injury  arises,  the  rule  of  law  is  rather  that  the  plaintiff  cannot 
recover  if  by  due  care  on  his  part  he  might  have  avoided  the  conse- 
quences of  the  carelessness  of  the  defendant.  Lucas  v.  New  Bedford 
&  Taunton  Railroad  Co.,  6  Gray,  64  ;  Watte  v.  Northeastern  Railway 
Co.,  9  El.  &  Bl.  719;  Robinson  v.  Cone,  22  Vt.  213.  Suppose  the 
case  of  a  collision  upon  a  public  highway ;  both  parties  careless  and 
equally  in  fault,  but  either,  by  the  exercise  of  proper  care  on  his  part, 
might  have  avoided  the  consequences  of  the  carelessness  of  the  other. 
By  the  proposition  last  quoted  from  Tuff  v.  Warman,  each  would  be 
liable  to  the  other,  and  each  would  be  entitled  to  recover  from  the 
other,  for  whatever  injuries  he  might  have  thus  received. 

We  think  it  is  manifest  that  the  rule  thus  laid  down  in  Tuff  v. 
Warman  is  not  the  correct  rule  of  law  which  governs  ordinary  cases 
of  injury  by  negligence ;  but  whenever  there  is  negligence  on  the  part 
of  the  plaintiff,  contributing  directly,  or  as  a  proximate  cause,  to  the 
occurrence  from  which  the  injury  arises,  such  negligence  will  prevent 
the  plaintiff  from  recovery ;  and  the  burden  is  always  upon  the  plain- 
tiff to  establish  either  that  he  himself  was  in  the  exercise  of  due  care, 
or  that  the  injury  is  in  no  degree  attributable  to  any  want  of  proper 
care  on  his  part.  Trow  v.  Vermont  Central  Railroad  Co.,  24  Vt.  487 ; 
Birge  v.  Gardiner,  19  Conn.  507.* 

I  As  to  the  burden  of  proof  there  is  a  conflict  of  authority.  See  Shearman  &  Red- 
field  on  Negligence,  4th  ed.,  ss.  106-108.  —  Ed- 
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RADLEY,  ET  AL.   V.   LONDON  AND   NORTH  WESTERN 
RAILWAY   COMPANY. 

1876.     Law  Reports,  1  Appeal  Cases,  754.1 

This  was  an  appeal  against  a  decision  of  the  Court  of  Exchequer 
Chamber. 

The  appellants  were  the  plaintiffs  in  an  action  brought  in  the  Court 
of  Exchequer,  in  which  they  claimed  to  recover  damages  for  the  de- 
struction of  a  bridge  occasioned,  as  they  alleged,  by  the  negligence 
of  the  defendants'  servants.  The  plaintiffs  were  owners  of  the  San- 
key  Brook  Colliery,  in  the  county  of  Lancaster,  which  was  situated 
near  a  branch  line  of  the  defendants'  railway.  There  was  a  siding 
belonging  to  the  plaintiffs,  which  communicated  with  the  railway,  and 
the  defendants'  servants  were  in  the  habit  of  taking  trucks  loaded 
with  coals  from  this  siding,  in  order  to  run  them  on  the  railway  to 
forward  them  to  their  destination,  and  also  of  bringing  back  empty 
trucks  and  running  them  from  the  railway  on  to  the  siding.  On 
Saturday  after  working  hours,  when  all  the  colliery  men  had  gone  away, 
the  defendants'  servants  ran  some  of  the  plaintiffs'  empty  trucks  from 
the  railway  upon  the  siding  and  there  left  them.  In  that  position 
they  remained.  One  of  the  watchmen  employed  by  the  plaintiffs  knew 
that  they  were  there,  but  nothing  was  done  to  remove  them  to  a  differ- 
ent place.  In  the  first  of  these  trucks,  had  been  placed  a  truck  which 
had  broken  down,  and  the  height  of  the  two  trucks  combined  was 
nearly  eleven  feet.  There  was,  in  advance  of  the  spot  where  the 
trucks  had  been  left,  a  bridge  placed  over  a  part  of  the  siding,  the 
span  of  which  bridge  was  about  eight  feet  from  the  ground.  On  Sun- 
day afternoon  the  defendants'  servants  brought  a  long  line  of  empty 
trucks  belonging  to  the  plaintiffs,  and  ran  them  on  the  line  of  the  sid- 
ing, pushing  on  the  first  set  of  trucks  in  front.  Some  resistance  was 
perceived,  and  the  pushing  force  of  the  engine  employed  was  increased, 
and  the  result  was,  as  the  two  trucks  at  the  head  of  the  line  could  not 
pass  under  the  bridge,  they  struck  with  great  force  against  it  and 
broke  it  down.^  For  the  damage  thereby  occasioned  this  action  was 
brought.  The  defence  was  contributory  negligence  ;  it  being  insisted 
that  the  plaintiffs  ought  to  have  moved  the  first  set  of  trucks  to  a  safe 
place,  or  at  all  events,  not  to  have  left  the  truck  with  the  disabled 
truck  in  it  so  as  to  be  likely  to  occasion  mischief.  At  the  trial  before 
Mr.  Justice  Brett,  at  the  Summer  Assizes  at  Liverpool,  in  1873,  the 

1  Arguments  omitted.  —  Ed. 

2  " .  .  .  The  wagon  so  loaded  coming  to  the  bridge  and  being  unable  to  pass  under- 
neath it,  the  train  stopped,  and  those  who  had  charge  of  it,  without  looking  to  ascer- 
tain the  cause  of  the  stoppage,  gave  momentum  to  the  engine  to  such  an  extent  that 
the  wagon  with  its  load  knocked  the  bridge  down."  Statement  of  facts  in  opinion 
of  Eramwell,  B.,  L.  E.  9  Exch.  p.  72.  Compare  statement  in  L.  R.  10  Exch. 
p.  102.  — Ed. 
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learned  judge  told  the  jury  that  "  you  must  be  satisfied  that  the  plain- 
tiffs' servants  did  not  do  anything  which  persons  of  ordinary  care, 
under  the  circumstances,  would  not  do,  or  that  they  omitted  to  do 
something  which  persons  of  ordinary  care  would  do.  ...  It  is  for 
you  to  say  entirely  as  to  both  points ;  but  the  law  is  this,  the  plaintiffs 
must  have  satisfied  you  that  this  happened  by  the  negligence  of  the 
defendants'  servants,  and  without  any  contributory  negligence  of  their 
own,  in  other  words  that  it  was  solely  by  the  negligence  of  the  de- 
fendants' servants.  If  you  think  it  was,  then  your  verdict  wiU  be  for 
the  plaintiffs.  If  you  think  it  was  not  solely  by  the  negligence  of 
the  defendants'  servants,  your  verdict  must  be  for  the  defendants."  * 
The  jurors  having,  on  this  direction,  stated  that  they  thought  there 
was  contributory  negligence  on  the  part  of  the  plaintiffs,  the  learned 
judge  directed  that  'the  verdict  should  be  entered  for  the  defendants, 
but  reserved  leave  for  the  plaintiffs  to  move. 

A  rule  having  been  obtained  for  a  new  trial,  it  was  after  argument 
before  Barons  Bramwell  and  Amphlett  made  absolute.^  On  appeal 
to  the  Exchequer  Chamber  the  decision  was,  by  Justices  Blackburn, 
Mellor,  Lush,  Brett,  and  Archibald  {diss.  Justice  Denman),  reversed.* 
This  appeal  was  then  brought. 

Mr.  Herschell,  Q.  C,  and  Mr.  Baylis,  Q.  C  ,  for  the  appellants. 

Mr.  Aspinall,  Q.  C,  and  Mr.  McConnell,  for  the  respondents. 

Lord  Penzance.  My  Lords,  the  action  out  of  which  this  appeal 
arises  is  an  action  charging  the  defendants  with  negligence  (through 
their  servants)  in  so  managing  the  shunting  of  some  empty  coal-wagons 
as  to  knock  down  a  bridge  and  some  staging  and  some  colliery  head- 
gearing,  which  stood  upon  it,  and  belonged  to  the  plaintiffs. 

The  first  question  on  the  appeal  is,  whether  the  Court  of  Exchequer 
Chamber  was  right  in  holding  that  there  was  any  evidence,  proper  to 
be  submitted  to  the  jury,  tending  to  the  conclusion  that  the  plaintiffs 
themselves  had  been  guilty  of  some  negligence  in  the  matter,  and  that 
such  negligence  had  contributed  to  produce  the  accident  and  injury  of 
which  they  complained. 

The  general  facts  of  the  case,  the  particular  facts  which  gave  rise 
to  the  imputation  of  negligence,  and  the  contention  of  both  sides 
as  to  the  fair  result  of  these  facts,  are  stated  in  the  judgment  of  the 
Court  of  Exchequer  delivered  by  Baron  Bramwell.  His  Lordship  here 
read  the  statement  from  Mr.  Baron  Bramwell's  judgment.* 

It  may  be  admitted  that  this  is  a  fair  and  full  statement  of  the  argu- 
ments and  considerations  on  the  one  side,  and  on  the  other,  upon 
which  the  question  of  the  plaintiffs'  negligence  had  to  be  decided.  But 
it  had  to  be  decided  by  the  jurors,  and  not  by  the  Court,  and  I  am 
unable  to  perceive  any  reason  why  the  learned  judge  did  wrong  in 
submitting  these  arguments  and  considerations  to  their  decision  accor- 
dingly.    The  bare  statement  of  them  is  enough  to  show  that  there 

1  Printed  papers  in  the  case.  "  Law  Rep.  9  Ex.  71. 

"  Law  Kep.  10  Ex,  700.  *  Law  Eep.  9  Ex.  at  p.  72. 
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were  in  the  case  facts  and  circumstances  suflacient  at  least  to  raise  tlie 
question  of  negligence,  whether  they  were  a  suiHcient  proof  of  negli- 
gence or  not. 

The  decision,  therefore,  of  the  Exchequer  Chamber  upon  this  matter 
ought,  I  think,  to  be  upheld. 

The  remaining  question  is  whether  the  learned  judge  properly  di- 
rected the  jury  in  point  of  law.  The  law  in  these  cases  of  negligence 
is,  as  was  said  in  the  Court  of  Exchequer  Chamber,  perfectly  well  set- 
tled and  beyond  dispute. 

The  first  proposition  is  a  general  one,  to  this  effect,  that  the  plaintiff 
in  an  action  for  negligence  cannot  succeed  if  it  is  found  by  the  jury 
that  he  has  himself  been  guilty  of  any  neghgence  or  want  of  ordinary 
care  which  contributed  to  cause  the  accident. 

But  there  is  another  proposition  equally  well  established,  and  it  is  a 
qualification  upon  the  first,  namely,  that  though  the  plaintiff  may  have 
been  guilty  of  negligence,  and  although  that  negligence  may,  in  fact, 
have  contributed  to  the  accident,  yet  if  the  defendant  could  in  the  I 
result,  by  the  exercise  of  ordinary  care  and  diligence,  have  avoided  the  ] 
mischief  which  happened,  the  plaintiffs'  negligence  will  not  excuse  him. 

This  proposition,  as  one   of  law,  cannot  be  questioned.     It  was ' 
decided  in  the  case  of  Davies  v.  Mann,^  supported  in  that  of  Tu_ff 
v.  Warman,"  and  other  cases,  and  has  been  universally  applied  in 
cases  of  this  character  without  question. 

The  only  point  for  consideration,  therefore,  is  whether  the  learned 
judge  properly  presented  it  to  the  mind  of  the  jury. 

It  seems  impossible  to  say  that  he  did  so.  At  the  beginning  of  his 
summing-up  he  laid  down  the  following  as  the  propositions  of  law 
which  governed  the  case :  It  is  for  the  plaintiffs  to  satisfy  you  that 
this  accident  happened  through  the  negligence  of  the  defendants' 
servants,  and  as  between  them  and  the  defendants,  that  it  was  solely 
through  the  negligence  of  the  defendants'  servants.  -  They  must  satisfy 
you  that  it  was  solely  by  the  negligence  of  the  defendants'  servants, 
or,  in  other  words,  that  there  was  no  negligence  on  the  part  of  their 
servants  contributing  to  the  accident ;  so  that,  if  you  think  that  both 
sides  were  negligent,  so  as  to  contribute  to  the  accident,  then  the 
plaintiffs  cannot  recover. 

This  language  is  perfectly  plain  and  perfectly  unqualified,  and  in 
case  the  jurors'  thought  there  was  any  contributory  negligence  on  the 
part  of  the  plaintiffs'  servants,  they  could  not,  without  disregarding 
the  direction  of  the  learned  judge,  have  found  in  the  plaintiffs'  favor, 
however  negligent  the  defendants  had  been,  or  however  easily  they 
might  with  ordinary  care  have  avoided  any  accident  at  all. 

The  learned  judge  then  went  on  to  describe  to  the  jury  what  it  was 
that  might  properly  be  considered  to  constitute  negligence,  first  in  the 
conduct  of  the  defendants,  and  then  in  the  conduct  of  the  plaintiffs ; 
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and  having  done  this,  he  again  reverted  to  the  governing  propositions 
of  law,  as  follows :  "  There  seem  to  be  two  views.  It  is  for  you  to 
say  entirely  as  to  both  points.  But  the  law  is  this,  the  plaintiff  must 
have  satisfied  you  that  this  happened  by  the  negligence  of  the  defend- 
ants' servants,  and  without  any  contributory  negligence  of  their  own ; 
in  other  words,  that  it  was  solely  by  the  negligence  of  the  defendants' 
servants.  If  you  think  it  was,  then  your  verdict  will  be  for  the  plain- 
tiffs. If  you  think  it  was  not  solely  by  the  negligence  of  the  defend- 
ants' servants,  your  verdict  must  be  for  the  defendants." 

This,  again,  is  entirely  without  qualification,  and  the  undoubted 
meaning  of  it  is,  that  if  there  was  any  contributory  negligence  on  the 
part  of  the  plaintiffs,  they  could  in  no  case  recover.  Such  a  statement 
of  the  law  is  contrary  to  the  doctrine  established  in  the  case  of  Davies 
V.  Mann,^  and  the  other  cases  above  alluded  to,  and  in  no  part  of  the 
summing-up  is  that  doctrine  anywhere  to  be  found.  The  learned 
counsel  were  unable  to  point  out  any  passage  addressed  to  it. 

It  is  true  that  in  part  of  his  summing-up  the  learned  judge  pointed 
attention  to  the  conduct  of  the  engine-driver,  in  determining  to  force 
his  way  by  violence  through  the  obstruction,  as  fit  to  be  considered  by 
the  jury  on  the  question  of  negligence ;  but  he  failed  to  add  that  if 
they  thought  the  engine-driver  might  at  this  stage  of  the  matter  by 
ordinary  care  have  avoided  all  accident,  any  previous  negligence  of 
the  plaintiffs  would  not  preclude  them  from  recovering. 

In  point  of  fact  the  evidence  was  strong  to  show  that  tMs  was  the 
immediate  cause  of  the  accident,  and  the  jury  might  well  think  that 
ordinary  care  and  diligence  on  the  part  of  the  engine-driver  would, 
notwithstanding  any  previous  negligence  of  the  plaintiffs  in  leaving 
the  loaded-up  truck  on  the  line,  have  made  the  accident  impossible. 
This  substantial  defect  of  the  learned  judge's  charge  is  that  that  ques- 
tion was  never  put  to  the  jury. 

On  this  point,  therefore,  I  propose  to  move  that  your  Lordships 
should  reverse  the  decision  of  the  Exchequer  Chamber,  and  direct  a 
new  trial. 

The  Lord  Chancellok  (Lord  Cairns) .  My  Lords,  I  have  had  the 
advantage  of  considering  the  opinion  which  has  just  been  expressed 
to  your  Lordships  in  this  case  by  my  noble  and  learned  friend,  and, 
concurring  as  I  do  with  every  word  of  it,  I  do  not  think  it  is  necessary 
that  I  should  do  more  than  say  that  I  hope  your  Lordships  wiU  agree 
to  the  motion  which  he  has  proposed. 

Lord  Blackburn.  My  Lords,  I  agree  entirely  with  the  noble  Lord 
who  has  first  spoken  as  to  what  were  the  proper  questions  for  the  jury 
in  this  case,  and  that  they  were  not  decided  by  the  jury.  I  am  in- 
clined to  think  that  the  learned  judge  did  in  part  of  his  summing-up 
sufficiently  ask  the  proper  questions,  had  they  been  answered,  but 
unfortunately  he  failed  to  have  an  answer  from  the  jury  to  those  qnes- 
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tions,  it  appearing  by  the  case  that  the  only  finding  was  as  to  the 
plaintiffs'  negligence. 

I  agree,  therefore,  in  the  result  that  there  should  be  a  new  trial. 
LoKD  GrORDON.  My  Lords,  I  entirely  concur  in  the  motion  which 
has  been  submitted  to  your  Lordships  by  my  noble  and  learned  friend 
on  the  other  side  of  the  House.  The  question  is  one  which  has  given 
rise  to  some  difficulty  in  the  courts  of  Scotland,  but  I  think  that  it  is 
very  likely  that  the  opinion  which  has  been  expressed  in  this  case  will 
be  regarded  as  a  very  useful  authority  for  guiding  their  decisions. 

Judgment  of  the  Court  of  Exchequer  Chamber 

reversed. 
Judgment  of  the  Court  of  Exchequer  restored, 
and  a  new  tried  ordered,  with  costs. 

Lords'  Journals,  December  1, 1876. 


Lord  Esher,  M.  R.,  in  THOMAS  v.  QUARTERMAINE. 

1887.    Law  Reports,  18  Queen's  Bench  Division,  688. 

"  In  an  action  for  injuries  arising  from  negligence,  it  always  was  a  defence  that 
the  plaintifE  had  failed  to  show  that,  as  between  him  and  the  defendant,  the 
injury  had  happened  solely  by  the  defendant's  negligence.  If  the  plaintiff  by 
some  negligence  on  his  part  directly  contributed  to  the  injury,  it  was  caused 
by  the  joint  negligence  of  both,  and  no  longer  solely  by  the  negligence  of  the 
defendant,  and  that'formed  a  defence  to  the  action." 

BowEN,  L.  J.,  IN  SAME  CASE,  pp.  694,  697. 

The  plaintiff  in  an  action  for  negligence  would  have  ' '  to  prove  two  things  i  n 
order  to  succeed:  The  first,  that  the  defendant  had  been  guilty  of  some  negli- 
gence, that  is  to  say,  of  some  breach  of  duty  towards  the  plaintiff  himself. 
The  second,  that  the  defendant's  negligence  had  been  the  proximate  cause  of 
such  accident ;  that  there  had  not  merely  been  incuria,  but  incuria  dans  locum 
injuriae.  Whether  there  has  or  has  not  been  contributory  negligence  is,  to 
speak  precisely,  only  a  branch  of  this  second  inquiry.  Contributory  negligence 
in  a  plaintiff  only  means  that  he  himself  has  contributed  to  the  accident  in 
such  a  sense  as  to  render  the  defendant's  breach  of  duty  no  longer  its  proxi- 
mate cause."     p.  694. 

Contributory  negligence  "  rests  upon  the  view  that  though  the  defendant 
has  in  fact  been  negligent,  yet  the  plaintiff  has  by  his  own  carelessness  severed 
the  causal  connection  between  the  defendant's  negligence  and  the  accident 
which  has  occurred;  and  that  the  defendant's  negligence  accordingly  is  not  the 
true  proximate  cause  of  the  injury.  It  is  for  this  reason  that,  under  the  old 
form  of  pleading,  the  defence  of  contributory  negligence  was  raised,  in  actions 
based  on  negligence,  under  the  plea  of  '  not  guilty.' "    p.  697. 
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NASHUA  IRON  AND  STEEL  CO.  v.  WORCESTER  &  NASHUA 
RAILROAD  CO. 

1882.    62  New  Hampshire,  159. 

Case.     Demun-er  to  the  declaration. 

C.  H.  Burns  and  C.  W.  Hoitt,  for  plaintiffs. 

A.  F.  Stevens,  for  defendants. 

Carpenter,  J.  The  declaration  alleges  that  by  the  defendants'  care- 
less management  of  their  engine  and  cars,  the  plaintiffs'  horse  was 
frightened,  and  caused  to  run  upon  and  injure  Ursula  Clapp,  who  was 
without  fault;  that  Clapp  brought  her  action  therefor  against  the 
plaintiffs,  and  recovered  judgment  for  damages,  which  they  paid ;  that 
the  defendants  had  notice  of,  and  were  requested  to  defend,  the  suit. 
The  defendants  demur.  Inasmuch  as  Clapp  could  not  have  recovered 
against  the  plaintiffs  unless  they  were  in  fault  {Brown  v.  Collins,  53 
N.  H.  442  ;  Lyons  v.  Child,  61  N.  H.  72),  it  must  be  taken  that  their ^ 
negligence  co-operated  with  that  of  the  defendants  to  produce  the  in- 
jury. If  the  plaintiffs  were  not  liable  in  that  action  because  their  negli- 
gence was  not,  and  the  defendants'  negligence  was,  the  cause  of  the 
accident,  the  objection  is  not  now  open  to  the  defendants.  Littleton  v. 
Richardson,  34  N.  H.  179.  In  relation  to  Clapp,  both  parties  were 
wrong-doers.  She  could  pursue  her  remedy  against  either  or  both  of 
them  at  her  election.     Burrows  v.  March  Gas  Co.,  L.  R.  5  Ex.  67,  71. 

One  of  several  wrong-doers,  who  has  been  compelled  to  pay  the  dam- 
ages caused  by  the  wrong,  has  in  general  no  remedy  against  the  others. 
He  cannot  make  his  own  misconduct  the  ground  of  an  action  in  his 
favor.  To  this  proposition  there  are,  it  has  been  said,  so  many  excep- 
tions, that  it  can  hardly,  with  propriety,  be  called  a  general  rule. 
Bailey  v.  Bussing,  28  Conn.  455.  Its  application  is  restricted  to  cases 
where  the  person  seeking  redress  knew,  or  is  presumed  to  have  known, 
that  the  act  for  which  he  has  been  mulcted  in  damages  was  unlawful. 
Jacobs  V.  Pollard,  10  Cush.  287,  289  ;  Coventry  v.  Barton,  17  Johns. 
142.  In  many  instances  several  parties  may  be  liable  in  law  to  the 
person  injured,  whUe  as  between  themselves  some  of  them  are  not 
wrong-doers  at  all ;  and  the  equity  of  the  guiltless  to  require  the  actual 
wrong-doer  to  respond  for  all  the  damages,  and  the  equally  innocent 
to  contribute  his  proportion,  is  complete.  Wooley  v.  Batte,  2  C.  &  P. 
417  ;  Pearson  v.  SJceUon,  1  M.  &  W.  504 ;  Betts  v.  Gibbins,  2  A.  &  E. 
57 ;  Adamson  v.  Jarvis,  4  Bing.  66 ;  Avery  v.  Halsey,  14  Pick.  174 ; 
Ghay  v.  Boston  Gas  Light  Co.,  114  Mass.  149  ;  Churchill  v.  HoU,  127 
Mass.  165,  and  131  Mass.  67;  Bailey  v.  Bussing,  supra;  Smith  v. 
Foran,  43  Conn.  244.  These  cases,  instead  of  being  exceptions  to  the 
rule,  seem  rather  not  to  fall  within  it.  The  right  of  recovery  rests  in 
the  one  case  upon  the  principle  that  he  who  without  fault  on  his  part  is 
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injured  by  another's  wrongful  act  is  entitled  to  indemnity,  and  in  the 
other  upon  the  doctrine  of  contribution.  One  of  two  masters,  who  is 
compelled  to  pay  damages  by  reason  of  his  servant's  negligence,  may 
have  contribution  from  the  other  because  he  has  removed  a  burden 
common  to  both.  They  may  recover  indemnity  of  the  servant,  because 
as  against  him  they  are  without  fault,  and  are  directly  injured  by'his 
misconduct.  One  who  is  so  far  innocent  that  he  can  recover  for  an 
injury  to  his  person  or  property,  may  also  recover  whatever  sum  he,  by 
reasod  of  his  relation  to  the  wrong,  has  been  compelled  to  pay  to  a 
third  person.  If  the  plaintiffs  could  recover  for  an  injury  to  their 
horse,  caused  by  the  accident,  they  may  recover  the  sum  which  they 
paid  to  Clapp. 

The  declaration  is  general.  It  does  not  disclose  the  particulars  of 
the  plaintiffs'  negligence,  by  reason  of  which  Clapp  recovered  against 
them.  Under  it,  cases  differing  widely  in  their  facts  and  legal  aspects 
may  be  proved.  Among  others  possible,  it  may  be  shown  that  the 
horse  was  in  the  charge  of  the  plaintiffs'  servants,  who  might  have  pre- 
vented its  fright  or  its  running  after  the  fright,  or  if  they  could  do 
.neither,  that  they  might  nevertheless  have  avoided  the  injury  to  Clapp  ; 
or  it  may  appear  that  the  plaintiffs'  negligence  consisted  solely  in  per- 
mitting the  horse,  whether  attended  or  unattended  by  their  servants,  to 
be  at  the  place  where  it  was  at  the  time  of  the  fright.  The  generality 
of  the  declaration  does  not  render  it  bad  in  law.  Corey  v.  Bath,  35 
N.  H.  531.  If  the  plaintiffs  are  entitled  to  judgment  upon  any  state 
of  facts  provable  under  it,  the  demurrer  must  be  overruled.  Whether 
the  plaintiffs  can  recover  in  any  case,  and  if  so,  in  what  cases,  possible 
to  be  proved  under  the  declaration,  are  speculative  or  hypothetical 
questions,  of  which  none  may,  and  all  cannot,  arise.  They  involve 
substantially  the  whole  subject  of  the  law  relating  to  mutual  negli- 
gence. The  case  might  properly  be  discharged  without  considering 
them  {Smith  v.  Cudworth,  24  Pick.  196),  and  the  parties  required  to 
present  by  the  pleadings,  or  by  a  verdict,  the  facts  upon  which  their 
rights  depend.  A  brief  consideration,  however,  of  the  general  ques- 
tions involved,  may,  it  is  thought,  facilitate  a  trial,  and  save  expense 
to  the  parties. 

Ordinary  care  is  such  care  as  persons  of  average  prudence  exercise 
under  like  circumstances.  Tucker  v.  Henniker,  41  N.  H.  317  ;  'Sleeper 
V.  Sandown,  52  N.  H.  244 ;  Aldrich  v.  Monroe,  60  N.  H.  118.  Every 
one  in  the  conduct  of  his  lawful  business  is  bound  to  act  with  this  de- 
gree of  care,  and  if  he  fails  to  do  so  is  responsible  for  the  consequences. 
It  follows  that  a  person  injured  by  reason  of  his  want  of  ordinary  care, 
or  (since  the  law  makes  no  apportionment  between  actual  wrong-doers) 
by  the  joint  operation  of  his  own  and  another's  negligence,  is  remedi- 
less. Tins  general  rule  of  law  justly  applied  to  the  facts  determines, 
it  is  believed,  the  rights  of  the  parties  in  all  actions  for  negligence.  In 
its  application,  the  law,  as  in  various  other  cases,  deals  with  the  imme- 
diate  cause,  —  the  cause  as  distinguished  from  the  occasion,  —  and 
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loolra  at  the  natural  and  reasonably  to  be  expected  eflfects.  Cowles  v. 
Kidder,  24  N.  H.  383  ;  HookseU  v.  Company,  44  N.  H.  108  ;  Mclntire 
V.  Plaisted,  57  N.  H.  608  ;  Solomon  v.  Chesley,  59  N.  H.  243 ;  China 
V.  Southwick,  12  Me.  238 ;  Lowery  v.  Western  U.  Tel.  Co.,  60  N.  Y. 
198  ;  Righy  v.  Hewitt,  5  Exch.  243  ;  Blyth  v.  Birmingham  Waterworks 
Co.,  11  Exch.  781 ;  Bank  of  Ireland  v.  Evans's  Charities,  5  H.  L.  Ca. 
389,  410,  411 ;  lonides  v.  Marine  Ins.  Co.,  14  C.  B.  n.  s.  259  ;  Bomney 
Marsh  V.  Trinity  House,  L.  R.  5  Ex.  204 ;  Holmes  v.  Mather,  L.  R. 
10  Ex.  268  ;  Sharp  v.  Powell,  L.  R.  7  C.  P.  253  ;  Pearson  v.  Cox,  2 
C.  P.  Div.  369  ;   Tutein  v.  Hurley,  98  Mass.  211 ;  Bro.  Leg.  Max.  215. 

Actions  for  negligence  may,  for  convenience  of  consideration,  be 
separated  into  four  classes,  namely,  -^  where,  upon  the  occasion  of  the 
injury  complained  of  (1)  the  plaintiff,  (2)  the  defendant,  or  (3)  neither 
party  was  present,  and  (4)  where  both  parties  were  present.  In  all  of 
them  it  may  happen  that  both  parties  were  more  or  less  negligent. 
Actions  upon  the  statute  of  highways  are  a  common  example  of  the 
first  class.  The  negligence  of  the  defendant,  however  great,  does  not 
relieve  the  plaintiff  from  the  duty  of  exercising  ordinai-y  care.  If, 
notwithstanding  the  defective  condition  of  the  highway,  this  degree  of 
care  on  the  part  of  the  plaintiff  would  prevent  the  accident,  his  and  not 
the  defendant's  negligence,  though  but  for  the  latter  it  could  not  hap- 
pen, is,  in  the  eye  of  the  law,  its  sole  cause.  Farnum  v.  Concord,  2 
N.  H.  394;  Butterfield  v.  Forrester,  11  East,  60.  In  this  class  of 
cases,  an  injury  which  the  plaintiff 's  negligence  contributes  to  produce 
could  not  happen  without  it.  The  not  uncommon  statement  that  the 
plaintiff  cannot  recover  if  his  negligence  contributes  in  any  degree  to 
cause  the  injury,  is  strictly  correct,  although  the  word  "  contribute  " 
may  be,  as  Crompton,  J.,  in  Tuff  v.  Warman,  5  C.  B.  n.  s.  584,  says 
it  is,  "  a  very  unsafe  word  to  use,"  and  "  much  too  loose."  The  result 
is  the  same  whether  the  plaintiff  acts  with  full  knowledge  of  the  danger, 
or,  by  reason  of  a  want  of  proper  care,  fails  to  discover  it  seasonably. 
If  he  is  not  bound  to  anticipate,  and  in  advance  provide  for,  another's 
negligence,  he  may  not  wilfully  or  negligently  shut  his  eyes  against  its 
possibility.  He  is  bound  to  be  informed  of  everything  which  ordinary 
care  would  disclose  to  him.  He  can  no  more  recover  for  an  injury 
caused  by  driving  into  a  dangerous  pit,  of  which  he  is  ignorant,  but  of 
which  ordinary  care  would  have  informed  him,  than  for  one  caused  by 
carelessly  driving  into  a  known  pit.  Norris  v.  Litchfield,  35  N.  H.  271 ; 
Clark  V.  Barrington,  41  N.  H.  44  ;  Tucker  v.  Henniker,  41  N.  H.  317 ; 
Winship  v.  Enfield,  42  N.  H.  213,  214 ;  Underhill  v.  Manchester,  45 
N.  H.  220. 

The  defendant's  negligence  being  found  or  conceded,  the  remaining 
question  is,  whether  the  plaintiff,  by  the  exercise  of  ordinary  care, 
could  have  escaped  the  injury.  If  he  could  not,  he  is  free  from  fault, 
'and  is  entitled  to  recover.  If  he  could,  he  not  only  cannot  recover  for 
his  own  injury,  but  is  himself  liable  to  the  other  party,  if  the  latter  is 
injured ;  and  the  case  becomes  one  of  the  second  class,  of  which  Davies 
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V.  Mimn,,  10  M.  &  W.  546,  is  an  instance.  The  defendant  is  liable 
here  for  the  same  Teasoa  thai,  as  jjlaintiff,  he  could  not  recover, —  that 
is  to  say,  because  ordinary  care  on  Tns  ^part  wbjiM  iave  preveniied  the 
injury.  The  fact  that  one  has  carelessly  exposed  his  property  in  a 
dangerous  situation  does  not  absolve  his  neighbors  from  the  obligation 
of  conducting  themselves  in  regard  to  it  with  ordinary  care.  An  injury 
which  that  degree  of  care  would  prevent  is  caused  by  the  want  of  it, 
and  not  by  the  owner's  negligence  in  leaving  his  property  in  a  perilous 
position.  A  surgeon,  called  to  set  a  leg  carelessly  broken,  cannot 
successfully  urge,  in  answer  to  a  suit  for  mal-practice,  that  the  patient's 
negligence  in  breaking  his  leg  caused  the  crooked  or  shortened  limb. 
Lannen  v.  Albany  Gas-light  Co.,  44  N.  Y.  459,  463  ;  Hibbard  v. 
Thompson,  109  Mass.  286,  289.  So  far  as  the  question  of  civil 
liability  is  concerned,  there  is  no  distinction,  except  it  may  be  in  the 
measure  of  damages  (Fay  v.  Parker,  53  N.  H.  342,  Bixby  v.  Dimlap, 
56  N.  H.  456),  between  wilful  and  negligent  wrougs.  One  who,  with- 
out reasonable  necessity,  kills  his  neighbor's  ox,  found  trespassing  in 
his  iield,  is  equally  liable  whether  he  does  it  purposely  or  carelessly. 
Aldrich  v.  Wright,  53  N.  H.  398  ;  Mclntire  v.  Plaisted,  57  N.  H.  606  ; 
Cool.  Torts  688-694.  Mann  would  be  no  more  liable  for  wilfully 
shooting  the  fettered  ass  which  Davies  has  carelessly  left  in  the  public 
highway,  than  he  is  for  the  ruuning  over  it,  which,  by  ordinary  care, 
he  could  avoid.  The  owner's  negligence,  in  permitting  the  ox  to  stray 
and  in  leaving  the  ass  fettered  in  the  street,  although  without  it  the 
injury  would  not  happen,  is  no  more  the  cause,  in  a  legal  sense, 
of  the  negligent  than  of  the  wilful  wrong.  In  each  case  alike, —  as  in 
that  of  the  broken  leg, —  it  merely  affords  the  wrong-doer  an  opportu- 
nity to  do  the  mischief.  Sartlettv.  Boston  Gas-light  Co.,  117  Mass. 
533  ;  Clayards  v.  Dethick,  12  Q.  B.  439,  445. 

Knowledge,  or  its  equivalent,  culpable  ignorance,  and  ignorance 
without  fault  of  the  situation,  are  circumstances  by  which,  among 
others,  the  requisite  measure  of  vigUance  is  determined.  Griffin  v. 
Auburn,  58  N.  H.  121,  124 ;  Palmer  v.  Bearing,  93  N.  Y.  7 ;  Robin- 
son V.  Cone,  22  Vt.  213.  The  question  of  contributory  negligence  is 
not  involved.  The  wrong,  if  any,  is  the  negligent  injury  of  property 
carelessly  exposed  to  danger.  The  only  question  is,  whether  the  de- 
fendant could  have  prevented  it  by  ordinary  care.  If  he  could  not,  he 
is  without  fault,  and  not  liable.  If  he  could,  his  negligence  is,  in  law, 
the  sole  cause  of  the  injury.  Davies  v.  Mann,  10  M.  &  W.  546 ; 
Badley  v.  London,  &c.  Railway,  1  App.  Ca.  754  ;  Mayor  of  Colchester 
V.  Brooke,  7  Q.  B.  377;  Isbell  v.  N.  Y.  &  N.  H.  Railroad,  27  Conn. 
393  ;  Trow  v.  Vt.  Central  Railroad,  24  Vt.  487  ;  Harlan  v.  St.  Louis, 
&c.  Railroad,  64  Mo.  480 ;  Kerwhacher  v.  Cleveland,  &c.  Railroad,  3 
Ohio  St.  172. 

The  law  is  not  affected  by  the  presence  or  the  absence  of  the 
parties,  nor  by  the  difficulty  of  applying  it  to  complicated  facts.  To 
warrant  a  recovery  where  both  parties  are  present  at  the  time  of  the 
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injury,  as  well  as  in  other  cases,  ability  on  the  part  of  the  defendant 
must  concui-  with  non-ability  on  the  part  of  the  plaintiff  to  prevent  it 
by  ordinary  care.  Their  duty  to  exercise  this  degree  of  care  is  equal 
and  reciprocal ;  neither  is  exonerated  from  his  obligation  by  the  pre- 
sent or  previous  misconduct  of  the  other.  The  law  no  more  holds  one 
responsible  for  an  unavoidable,  or  justifies  an  avoidable,  injury  to  the 
person  of  one  who  carelessly  exposes  himself  to  danger,  than  to  his 
property,  similarly  situated  in  his  absence.  He  who  cannot  prevent 
an  injury  negligently  inflicted  upon  his  person  or  property  by  an  intel- 
ligent agent,  "  present  and  acting  at  the  time"  (State  v.  Railroad,  52 
N.  H.  528,  557  ;  White  v.  Winnisimmet  Co.,  7  Cush.  155,  157  ;  Robin- 
son v.  Cone,  22  Vt.  213),  is  legally  without  fault,  and  it  is  immaterial 
whether  his  inability  results  from  his  absence,  previous  negligence,  or 
other  cause.  On  the  other  hand,  his  neglect  to  prevent  it,  if  he  can,  is 
the  sole  or  co-operating  cause  of  the  injury.  No  one  can  justly  com- 
plain of  another's  negligence,  which,  but  for  his  own  wrongful  inter- 
position, would  be  harmless.     Parker  v.  Adkims,  12  Met.  415. 

Cases  of  this  class  assume  a  great  variety  of  aspects.  While  all  are 
1  governed  by  the  fundamental  principle,  that  he  only  who  by  ordinary 
care  can  and  does  not  prevent  an  injury,  is  responsible  in  damages,  it 
is  impossible  to  formulate  a  rule  in  language  universally  applicable. 
A  statement  of  the  law  correct  in  its  application  to  one  state  of  facts 
may  be  inaccurate  when  applied  to  another.  Instructions  to  the  jury 
proper  and  suflScient  in  a  case  of  the  first  class,  would  be  not  only 
inappropriate  but  incorrect  in  one  of  the  second  class.  The  doctrine 
laid  down  in  Tuff  v.  Warman,  5  C.  B.  n.  s.  573,  585,  however  just 
and  well  suited  to  the  evidence  in  that  case,  was  held  erroneous  as 
applied  to  the  facts  in  Murphy  v.  Deane,  101  Mass.  455,  464-466,  and, 
as  a  general  proposition,  seems  indefensible. 

An  accident  may  result  from  a  hazardous  situation  caused  by  the 
previous  negligence  of  one  or  both  parties.  If,  at  the  time  of  the 
injury,  the  defendant  is  unable  to  remove  the  danger  which  his  negli- 
gence has  created,  the  case  becomes,  in  substance,  one  of  the  first 
class  ;  the  plaintiff  can  recover  or  not,  according  as,  by  ordinary  care, 
he  can  or  cannot  protect  himself  from  the  natural  consequences  of  the 
situation.  If  the  plaintiff,  in  like  manner,  is  unable  to  obviate  the 
danger  which  his  prior  negligence  has  produced,  the  case  becomes, 
substantially,  one  of  the  second  class  ;  he  can  recover  or  not,  accord- 
ing as  the  defendant,  by  the  same  degree  of  care,  can  or  cannot  avoid 
the  natural  consequences  of  such  negligence.  If  due  care  on  the  part 
of  either  at  the  time  of  the  injury  would  prevent  it,  the  antecedent, 
negligence  of  one  or  both  parties  is  immaterial,  except  it  may  be  as 
one  of  the  circumstances  by  which  the  requisite  measure  of  care  is  to 
be  determined.  In  such  a  case  the  law  deals  with  their  behavior  in 
the  situation  in  which  it  finds  them  at  the  time  the  mischief  is  done, 
regardless  of  their  prior  misconduct.  The  latter  is  incuria,  but  not 
incuria  dans  locum  injuriae, —  it  is  the  cause  of  the  danger ;  the  former 
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is  the  cause  of  the  injury.  Metropolitan  Railway  v.  Jackson,  3  App. 
Ca.  193, 198  ;  Dublin,  &c.  Railway  v.  Slattery,  3  App.  Ca.  1155,  1166  ; 
Davey  v.  London,  &c.  Railway,  12  Q.  B.  Div.  70,  76 ;  Churchill  v. 
Rosebeck,  15  Conn.  359,  363-365. 

If  a  person,  who  by  his  carelessness  is  put  in  a  position  perilous  to 
himself  and  to  others,  while  in  that  position  does  all  that  a  person  of 
average  prudence  could,  he  is  guilty  of  no  wrong  towards  another  who 
embraces  the  opportunity  negligently  to  injure  him,  or  who  receives 
an  injury  which  proper  care  on  his  part  would  prevent.  It  would 
doubtless  be  esteemed  gross  carelessness  to  navigate  the  Atlantic  in  a 
vessel  without  a  rudder,  but  if  the  owner,  while  sailing  his  rudderless 
ship  with  ordinary  care,  is  negligently  run  down  by  a  steamer,  the 
latter  must  pay  the  damages,  and  can  recover  none  if  it  is  injured. 
Dowell  V.  Steam  Navigation  Co.,  5  E.  &  B.  195 ;  Haley  v.  Earle,  30 
N.  Y.  208  ;  Hoffman  v.  Union  Ferry  Co.,  47  N.  Y.  176.  If  the  vessel, 
by  reason  of  its  lack  of  a  rudder,  runs  upon  and  injures  the  steamer, 
both  being  in  the  exercise  of  ordinary  care  at  the  time,  the  former  must 
pay  the  damages.  He  who  by  his  negligence  has  produced  a  dan- 
gerous situation  is  responsible  for  an  injury  resulting  from  it  to  one 
who  is  without  fault. 

If,  at  the  time  of  the  injury,  each  of  the  parties,  or,  in  the  absence 
of  antecedent  negligence,  if  neither  of  them  could  prevent  it  by  ordi- 
nary care,  there  can  be  no  recovery.  The  comparatively  rare  cases  of 
simultaneous  negligence  will  ordinarily  fall  under  one  or  the  other  of 
these  heads.  If  the  accident  results  from  the  combined  effect  of  the 
negligence  of  both  parties,  that  of  neither  alone  being  sufficient  to  pro- 
duce it,  proof  by  the  plaintiff  that  due  care  on  the  part  of  the  defend- 
ant would  have  prevented  it  will  not  entitle  him  to  recover,  because 
like  care  on  his  own  part  would  have  had  the  same  effect.  If  the  mis- 
conduct of  each  party  is  an  adequate  cause  of  the  injury,  so  that  it 
would  have  -occurred  by  reason  of  cither's  negligence  without  the 
co-operating  fault  of  the  other,  proof  by  the  plaintiff  that  by  due  care 
he  could  not  have  prevented  it  will  not  entitle  him  to  recover,  because 
no  more  could  the  defendant  have  prevented  it  by  like  care.  Murphy 
v.  Deane,  101  Mass.  464,  465 ;  Churchill  v.  Holt,  131  Mass.  67.  In 
each  case  alike  they  are  equally  in  fault.  To  warrant  a  recovery,  the 
plaintiff  must  establish  both  propositions,  namely,  that  by  ordinary 
care  he  could  not,  and  the  defendant  could,  have  prevented  the  injury. 
State  V.  Railroad,  52  N.  H.  528  ;  Bridge  v.  Orand  Junction  Railway, 
3  M.  &  W.  244 ;  Dowell  v.  Steam  Navigation  Co.,  5  E.  &  B.  195 ; 
TuffY.  Warman,  5  C.  B.  n.  s.  573  ;  Davey  v.  London,  &c.  Railway, 
12  Q.  B.  Div.  70 ;  Munroe  v.  Leach,  7  Met.  274 ;  Lucas  v.  New  Bed- 
ford, &c.  Railroad,  6  Gray,  64 ;  Murphy  v.  Deane,  101  Mass.  455 ; 
Hall  V.  Ripley,  119  Mass.  135 ;  Button  v.  Hudson,  &c.  Railroad,  18 
N.  Y.  248  ;  Austin  y.  N.  J.  Steamboat  Co.,  43  N.  Y.  75  ;  Barker  v. 
Savage,  id  N.  Y.  194 ;  Cool.  Torts,  674,  675,  and  cases  cited. 

In  the  comparatively  unfrequent  cases  of  the  third  class,  a  negligent 
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plaintiff  can  seldom,  if  ever,  recover.  Where  both  parties  are  care- 
less, they  are  usually,  if  not  always,  equally  in  f  aiilt ;  ordinary  care  on 
the  part  of  either  would  prevent  the  injury.  Not  being  present  on  the 
occasion  of  the  accident,  neither  can,  in  general,  guard  against  the 
consequences  of  the  other's  negligence.  Blyih  v.  Topham,  Cro.  Jac. 
158  ;  Sybray  v.  Wliite,  1  M.  &  W.  435  ;  Williams  v.  Groticott,  4  B.  & 
S.  149 ;  Zee  v.  Eiley,  18  C.  B.  n.  s.  722 ;  Wilson  v.  Newberry,  L.  E. 
7  Q.  B.  31 ;  Lawrence  v.  Jenkins,  L.  E.  8  Q.  B.  274  ;  Firth  v.  Bowling 
Iron  Co.,  3  C.  P.  Div.  254 ;  Crowhurst  v.  Amersham  Burial  Board,  4 
Ex.  Div.  5 ;  £ush  v.  Brainard,  1  Cow.  78 ;  Lyons  v.  Merrick,  105 
Mass.  71 ;  Page  y.  Olcott,  13  N.  H.  399. 

If  there  are  actions  for  negligence  «f  such  a  character  that  the  rights 
of  the  parties  are  not  determinable  by  the  application  of  these  princi- 
ples, the  present  case  is  not  one  of  them.  If,  notwithstanding  the 
defendants'  negligence,  the  plaintiffs,  by  ordinary  care,  could  have 
prevented  the  fright  of  the  horse,  or  its  running,  after  the  fright,  or,  in 
the  absence  of  ability  to  do  either,  if  they  could  have  avoided  tlie  run- 
ning upon  and  injury  to  Clapp,  their  misconduct,  and  not  that  of  the 
defendants,  was  the  cause  of  the  accident,  and  they  cannot  recover. 
On  the  other  hand,  if  the  plaintiffs'  carelessness  consisted  solely  in 
permitting  the  horse  to  be  where  it  was  at  the  time,  and  ordinary  care 
by  the  defendants  would  have  prevented  its  fright,  or,  if  the  plaintiffs, 
by  proof  of  any  state  of  facts  competent  to  be  shown  under  the  declara- 
tion, can  make  it  appear  that  at  the  time  of  the  occurrence  they  could 
not,  and  the  defendants  could,  by  such  care  have  prevented  the  acci- 
dent, they  are  entitled  to  recover.  Demurrer  overruled. 
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1855.     23  Connecticut,  437.1 

Action  to  recover  for  personal  injury  alleged  to  have  been  in- 
curred through  the  negligence  of  the  defendants.  Plaintiff  claimed 
that  the  defendants  were  guilty  of  gross  negligence,  as  the  cause  of 
the  injury;  and  that,  if  the  jury  should  so  find,  the  plaintiff  was 
entitled  to  recover,  notwithstanding  there  had  been  on  his  part  a  want 
of  mere  ordinary  care  which  might  have  essentially  contributed  to, 
produce  the  injury  complained  of.  The  Court  charged  the  jury  in  con- 
fonnity  to  this  claim  of  the  plaintiff.  Verdict  for  plaintiff.  Motion 
for  new  trial. 

B.  D.  Hubbard,  in  support  of  motion. 

Hooker  and  PMlleo,  contra. 

1  Part  of  case  omitted ;  also  arguments.  —  Ed. 
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Sanfoed,  J.  [Omitting  opinion  on  another  point. J  The  question, 
presented  upon  the  second  point,  is,  whether  a  plaintiff  is  entitled  to 
recover  for  an  injury,  produced  by  the  combined  operation  of  his  own 
want  of  "  ordinary  care,"  and  the  gross  negligence  of  the  defendant. 
The  exact  boundaries  between  the  several  degrees  of  care  and  their  cor- 
relative degrees  of  carelessness,  or  negligence,  are  not  always  clearly 
defined  or  easily  pointed  out.  We  think,  however,  that  by  "  ordinary 
care,"  is  meant  "  that  degree  of  care  which  may  reasonably  be  expected 
from  a  person  in  the  party's  situation  "  (41  E.  C.  L.  E.,  425),  that  is, 
"reasonable  care"  (19  Conn.  R.,  572)  ;  and  that  "gross  negligence" 
imports  not  a  malicious  intention  or  design  to  produce  a  particular  in- 
jury, but  a  thoughtless  disregard  of  consequences  ;  the  absence,  rather 
than  the  actual  exercise,  of  volition  with  reference  to  results. 

What  is  the  measure  of  "reasonable  care"  must  of  course  depend 
upon  the  circumstances  of  the  particular  situation  in  which  the  party 
at  the  time  is  placed.  But  "  reasonable  care,"  every  one,  in  the  en- 
joyment of  his  rights,  and  the  performance  of  his  duties,  is  bound  to 
exercise  at  all  times  and  under  all  cu-cumstances.  When  he  has  done 
that,  he  is  answerable  to  no  one  for  any  consequences  which  ensue, 
for  he  has  done  all  his  duty ;  when  he  has  done  less  than  that,  he  is  in 
fault,  and  if  an  injury  ensue  to  another  in  consequence  of  such  fault, 
he  is  responsible  for  it ;  if  to  himself,  he  must  bear  it.  If  in  the  en- 
joyment of  their  lawful  rights  by  two  persons,  at  the  same  time  and 
place,  reasonable  care  is  exercised  by  both,  and  an  injury  accrues  to 
one  of  them,  it  must  be  borne  by  the  suffering  party  as  a  providential 
visitation.  If  such  care  is  exercised  by  neither  party,  and  an  injury 
accrues  to  one  of  them,  he  must  bear  it,  for  he  was  himself  in  fault. 
And  we  held  that  when  the  gist  of  the  action  is  negligence  merely, — 
whether  gross  or  slight3jthe^)laintifE  is  not  entitled  to  recover,  when 
his  own  want  of  ordinary,  or^ea^nable  care,  has  essentially  con- 
tributed to  his  injury;  because  he  ishimself  in  fault,  and  because  of 
the  difficulty,  if  not  impossibility,  of  ascertaining  in  what  proportions 
the  parties  respectively,  by  their  negligence,  have  contributed  to  the 
production  of  the  injury,  and  whether  it  would  have  been  produced  at 
all  but  by  the  combined  operation  of  the  negligence  of  both.  When 
the  injury  is  intentional,  and  designed,  other  considerations  apply. 

For  anything  this  Court  can  see,  the  negligence  of  the  defendants, 
however  gross,  might  have  been  entirely  harmless,  but  for  the  plain- 
tiff's own  wrongful  contribution  to  the  combined  causes  which  produced 
his  injury.  And  so  too,  for  anything  this  Court  can  see,  although  the 
defendants'  negligence  was  gross,  and  fully  adequate  to  the  production 
of  the  injury,  yet  the  plaintiff's  exercise  of  reasonable  care  would  have 
saved  him  from  its  consequences. 

In  the  recent  case  of  Park  v.  O'Brien,  23  Conn.  E.  339,  this  Court 
said,  "  It  is  necessary  for  the  plaintiff  to  prove,  first,  negligence  on  the 
part  of  the  defendant,  and,  secondly,  that  the  injury  to  the  plaintiff 
occurred  in  consequence  of  that  negligence.     But  in  order  to  prove 
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this  latter  point,  the  plaintiff  must  show  that  such  injury  was  not 
caused,  wholly,  or  in  part,  by  his  own  negligence ;  for  although  the 
defendant  was  guilty  of  negligence,  if  the  plaintiff's  negligence  con- 
tributed essentially  to  the  injury,  it  is  obvious  that  it  did  not  occur 
by  reason  of  the  defendant's  negligence."  "  Hence,  to  say  that  the 
plaintiff  must  show  the  latter "  [the  want  of  the  plaintiff's  concurring 
negligence],  "is  only  saying  that  he  must  show  that  the  injury  was 
owing  to  the  negligence  of  the  defendant." 

The  same  reasonable  doctrine  is  sanctioned  by  other  decisions,  in 
our  own  Court,  and  elsewhere.  Birge  v.  Gardiner,  19  Conn.  R.  507 ; 
Beers  v.  Housaionie  R.  M.  Co.,  19  Conn.  R.  566,  and  cases  there 
cited.  ^ 

"We  think,  therefore,  that  the  charge  of  the  Court,  on  this  point,  was 
wrong,  and  that  a  new  tiial  ought  to  be  granted. 

Jn  this  opinion  the  other  judges  concurred,  except  Ellsworth,  J., 
who  was  disqualified.  New  tried  to  be  grarUed. 


Breese,  J.,  IK  GALENA,  &c.  R.  CO.  v.  JACOBS. 

1858.     20  Illinois,  496-497. 

[After  citing  decisions  in  other  jurisdictions.]  It  will  be  seen  from  these 
cases  that  the  question  of  liability  does  not  depend  absolutely  on  the  absence 
of  all  negligence  on  the  part  of  the  plaintiff,  but  upon  the  relative  degree  of 
care  or  want  of  care  as  manifested  by  both  parties;  for  all  care  or  negligence 
IS  at  best  but  relative,  the  absence  of  the  highest  possible  degree  of  care  showing 
the  presence  of  some  negligence,  slight  as  it  may  be.  The  true  doctrine, 
therefore,  we  think,  is,  that  in  proportion  to  the  negligence  of  the  defendant 
should  be  measured  the  degree  of  care  required  of  the  plaintiff;  that  is  to  say, 
the  more  gross  the  negligence  manifested  by  the  defendant,  the  less  degree  of 
care  will  be  required  of  the  plaintiff  to  entitle  iim  to  recover.  .  .  .  We  say, 
then,  that  in  this  as  in  all  like  cases,  the  degrees  of  negligence  must  be 
measured  and  considered,  and  whenever  it  shall  appear  that  the  plaintiff's 
negligence  is  comparatively  slight  and  that  of  the  defendant  gross,  he  shall 
not  be  deprived  of  his  action. 
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[CCEET,    LiBELLANT.      MOERIS,    ClAIMANT.J 

1890.     137  U.  S.  Supreme  Court  Seports,  l.l 

The  case,  as  stated  by  the  Court,  was  as  follows  :  — 

This  was  a  suit  in  Admiralty,  brought  in  the  District  Court  of  the 

United  States  for  the  Southern  District  of  New  York,  by  Patrick 

Curry  against  the  steamer  Max  Morris. 

'  The  argument  for  the  appellant  is  omitted.  —  Ed. 


THE  MAX  MORRIS.  177 

The  libel  alleged  that  on  the  27th  of  October,  1884,  the  libellant 
was  lawfully  on  board  of  that  vessel,  being  employed  to  load  coal 
upon  her  by  the  stevedore  who  had  the  contract  for  loading  the  coal ; 
that,  on  that  day,  the  libellant,  while  on  the  vessel,  fell  from  her 
bridge  to  the  deck,  through  the  negligence  of  those  in  charge  of  her, 
in  having  removed  from  the  bridge  the  ladder  usually  leading  there- 
from to  the  deck,  and  in  leaving  open,  and  failing  to  guard,  the  aper- 
ture thus  left  in  the  rail  on  the  bridge ;  that  the  libellant  was  not 
guilty  of  negligence ;  and  that  he  was  injured  by  the  fall  and  in- 
capacitated from  labor.     He  claimed  $3000  damages. 

The  answer  alleged  negligence  on  the  part  of  the  libellant  and  an 
absence  of  negligence  on  the  part  of  the  claimant. 

The  District  Court,  held  by  Judge  Brown,  entered  a  decree  in  favor 
of  the  libellant  for  $150  damages,  and  $32.33  as  one-half  of  the  libel- 
lant's  costs,  less  $47.06  as  one-half  of  the  claimant's  costs,  making 
the  total  award  to  the  libellant  $135.27.  The  opinion  of  the  District 
Judge  is  reported  in  24  Fed.  Rep.  860.  It  appeared  from  that  that 
the  judge  charged  to  the  libellant's  own  fault  all  his  pain  and  suffering 
and  all  mere  consequential  damages,  and  charged  the  vessel  with  his 
wages,  at  $2  per  day,  for  seventy-five  working  days,  making  $160. 

The  claimant  appealed  to  the  Circuit  Court,  on  the  ground  that  the 
libel  should  have  been  dismissed.  It  was  stipulated  between  the  par- 
ties that  the  facts  as  stated  in  the  opinion  of  the  District  Judge  should 
be  taken  as  the  facts  proved  in  the  case,  and  that  the  appeal  should  be 
heard  on  those  facts.  Judge  Wallace,  who  heard  the  case  on  appeal 
in  the  Circuit  Court,  delivered  an  opinion,  in  August,  1886,  which  is 
reported  in  28  Fed.  Rep.  881,  affirming  the  decree  of  the  District 
Court.  No  decree  was  made  on  that  decision,  but  the  case  came  up 
again  in  the  Circuit  Court  on  the  14th  of  March,  1887,  the  Court  being 
held  by  Mr.  Justice  Blatchford  and  Judge  Wallace,  when  a  certificate 
was  signed  by  them  stating  as  follows :  "  The  libellant  was  a  long- 
shoreman, a  resident  of  the  city  and  county  of  New  York,  and  was, 
at  the  time  when  the  said  accident  occurred,  employed  as  longshore- 
man, by  the  hour,  by  the  stevedore  having  the  contract  to  load  coal 
on  board  the  steamship  Max  Morris.  The  injuries  to  the  libellant 
were  occasioned  by  his  falling  through  an  unguarded  opening  in  the 
rail  on  the  after-end  of  the  lower  bridge.  The  Max  Morris  was  a 
British  steamship,  hailing  from  Liverpool,  England.  The  defendant 
contends,  as  a  matter  of  defence  to  said  libel,  that  the  injuries  com- 
plained of  by  libellant  were  caused  by  his  own  negligence.  The  libel- 
lant contends  that  the  injuries  were  Occasioned  entirely  through  the 
fault  of  the  vessel  and  her  officers.  The  Court  finds,  as  a  matter  of 
fact,  that  the  injuries  to  the  libellant  were  occasioned  partly  through 
his  own  negligence  and  partly  through  the  negligence  of  the  officers 
of  the  vessel.  It  now  occurs,  as  a  question  of  law,  whether  the  li- 
bellant, under  the  above  facts,  is  entitled  to  a  decree  for  divided 
damages.     On  this  question  the  opinions  of  the  judges  are  in  con- 

12 
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flict."  On  motion  of  the  claimant,  the  question  in  difference  was  cer- 
tified to  this  Court,  and  a  decree  was  entered  by  the  Circuit  Court 
affirming  the  decree  of  the  District  Court  and  awarding  to  the  libellant 
a  recovery  of  $135.27,  with  interest  from  the  date  of  the  decree  of 
the  District  Court,  and  $26.30  as  the  libellant's  costs  in  the  Circuit 
Court,  making  a  total  of  $172.  From  that  decree  the  claimant  has  ap- 
pealed to  this  Court.  Rev.  Stat.  §§  652,  693 ;  Dow  v.  Johnson,  100 
U.  S.  158. 

Wilhelmus  Mynderse,  and  William  Allen  Butler,  for  Morris,  claim- 
ant and  appellant. 

James  A.  Patrick,  for  Curry,  libellant  and  appellee. 

Mr.  Justice  Blatchfoed,  after  stating  the  case  as  above  reported, 
delivered  the  opinion  of  the  Court. 

The  question  discussed  in  the  opinions  of  Judge  Brown  and  Judge 
Wallace,  and  presented  to  us  for  decision,  is  whether  the  libellant  was 
debarred  from  the  recovery  of  any  sum  of  money,  by  reason  of  the  ' 
fact  that  his  own  negligence  contributed  to  the  accident,  although  there 
was  negligence  also  in  the  officers  of  the  vessel.  The  question  pre- 
sented by  the  certificate  is  really  that  question,  although  stated  in  the 
certificate  to  be  whether  the  libellant,  under  the  facts  presented,  was 
entitled  to  a  decree  "  for  divided  damages."  It  appears  from  the 
opinion  of  the  District  Judge  that  he  imposed  upon  the  claimant 
' '  some  part  of  the  damage "  which  his  concurrent  negligence  occa- 
sioned, while  it  does  not  appear  from  the  record  that  the  award  of  the 
$150  was  the  result  of  an  equal  division  of  the  damages  suffered  by 
the  libellant,  or  a  giving  to  him  of  exactly  one-half,  or  of  more  or  less 
than  one-half,  of  such  damages. 

The  particular  question  before  us  has  never  been  authoritatively 
passed  upon  by  this  Court,  and  is,  as  stated  by  the  District  Judge  in 
his  opinion,  whether,  in  a  Court  of  admiralty,  in  a  case  like  the  pres- 
ent, where  personal  injuries  to  the  libellant  arose  from  his  negligence 
concurring  with  that  of  the  vessel,  any  damages  can  be  awarded,  or 
whether  the  libel  must  be  dismissed,  acoording  to  the  rule  in  common- 
law  cases. 

The  doctrine  of  an  equal  division  of  damages  in  admiralty,  in  the 
case  of  a  collision  between  two  vessels,  where  both  are  guilty  of  fault 
contributing  to  the  collision,  had  long  been  the  rule  in  England,  but 
was  first  established  by  this  Court  in  the  case  of  The  Schooner  Cathe- 
rine V.  Dickinson,  17  How.  170,  and  has  been  applied  by  it  to  cases 
where,  both  vessels  being  in  fault,  only  one  of  them  was  injured,  as 
well  as  to  cases  where  both  were  injured,  the  injured  vessel,  in  the  first 
case,  recovering  only  one-half  of  its  damages,  and,  in  the  second  case, 
the  damages  suffered  by  the  two  vessels  being  added  together  and 
equally  divided,  and  the  vessel  whose  damages  exceeded  such  one-half 
recovering  the  excess  against  the  other  vessel.  In  the  case  of  Tlie 
Schooner  Catherine  v.  Dickinson,  supra,  both  vessels  being  held  in 
fault  for  the  collision,  it  was  said  by  the  Court,  speaking  by  Mr. 
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Justice  Nelson,  p.  177,  that  the  well-settled  rule  in  the  English  admi- 
ralty was  "  to  divide  the  loss,"  and  that  "  under  the  circumstances 
usually  attending  these  disasters"  the  Court  thought  "  the  rule  divid- 
ing the  loss  the  most  just  and  equitable,  and  as  best  tending  to  induce 
care  and  vigilance  on  both  sides,  in  the  navigation." 

This  rule,  recognized  as  one  of  an  equal  division  of  the  loss,  has 
been  applied  by  this  Court  in  the  following  cases  :  Rogers  v.  Steamer 
St.  Charles,  19  How.  108 ;  Chamberlain  v.  Ward,  21  How.  548 ;  Tlie 
Washington,  9  "Wall.  513  ;  Tlie  Sapphire,  11  Wall.  164  ;  The  Ariadne, 
13  "Wall.  475  ;  Tlie  Continental,  14  "Wall.  345  ;  Atlee  v.  Packet  Go,,  21 
Wall.  389  ;  The  Teutonia,  23  "Wall.  77  ;  The  S^lnnyside,  91  U.  S.  208  ; 
The  America,  92  IJ.  S.  432  ;  The  Alabama,  92  U.  S.  695  ;  Tlie  Atlas, 
93  U.  S.  302 ;  The  Juniata,  93  U.  S.  337 ;  The  Stephen  Morgan,  94 
U.  S.  599  ;  The  Virginia  Ehrman,  97  U.  S.  309 ;  The  City  of  Hart- 
ford, 97  U.  S.  323  ;  The  Civilta,  103  U.  S.  699  ;  The  Connecticut,  103 
U.  S.  710 ;  The  North  Star,  106  U.  S.  17 ;  TJie  Sterling,  106  U.  S. 
647 ;  and  Tlie  Manitoba,  122  U.  S.  97.  i 

It  may  be  well  to  refer  particularly  to  some  of  these  cases,  which 
have  a  bearing  upon  the  present  question.  In  the  case  of  The  Wash- 
ington, two  vessels  were  held  in  fault  for  a  collision  which  resulted 
in  injuries  to  an  innocent  passenger  on  one  of  them,  who  proceeded 
against  both  in  the  same  libel.  This  Court  held  that  the  damages  to  the 
passenger  ought  to  be  apportioned  equally  between  the  two  vessels, 
with  a  reservation  of  a  right  in  the  libellant  to  collect  the  entire 
amount  from  either  of  them,  in  case  of  the  inability  of  the  other  to 
respond  for  her  portion.  In  that  case,  the, rule  of  the  equal  division 
of  damages  was  extended  to  damages  other  than  those  sustained  by 
either  or  both  of  the  vessels  in  fault. 

In  Atlee  v.  Packet  Co.,  a  barge  owned  by  the  libellant  was  sunk  by 
striking  a  stone-pier  owned  by  the  respondent,  built  in  the  navigable 
part  of  the  Mississippi  River.  Both  parties  being  found  in  fault  by 
the  District  Court,  that  Court  divided  the  damages  sustained  by  the 
libellant,  and  rendered  a  decree  against  the  owner  of  the  pier  for  one- 
half  of  them.  The  Circuit  Court  held  the  owner  of  the  pier  to  be 
wholly  in  fault,  and  decreed  the  entire  damage  against  him.  He 
having  appealed,  this  Court,  after  two  hearings  of  the  case,  reversed 
the  decree  of  the  Circuit  Court  and  reinstated  that  of  the  District 
Court.  In  the  opinion  of  this  Court,  delivered  by  Mr.  Justice  Miller, 
the  case  is  treated  as  one  of  collision.  The  pier  having  been  placed 
by  the  respondent  in  the  navigable  water  of  the  Mississippi  River  with- 
out authority  of  law,  this  Court  held  him  to  be  responsible  for  the 
damages  sustained  by  the  libellant  from  the  striking  of  the  pier  by 
the  barge.  It  held  also  that  there  was  negligence  on  the  part  of 
the  barge,  and  said  (p.  395)  :  "But  the  plaintiff  has  elected  to  bring 
his  suit  in  an  admiralty  Court,  which  has  jurisdiction  of  the  case,  not- 
withstanding the  concurrent  right  to  sue  at  law.  In  this  Court  the 
course  of  proceeding  is  in  many  respects  different  and  the  rules  of 
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decision  are  different.  The  mode  of  pleading  is  different,  the  pro- 
ceeding more  summary  and  informal,  and  neither  party  has  a  right  to 
trial  by  jury.  An  important  difference  as  regards  this  case  is  the 
rule  for  estimating  the  damages.  In  the  common-law  Court  the  defend- 
ant must  pay  all  the  damages  or  none.  If  there  has  been  on  the  part 
of  the  plaintiffs  such  carelessness  or  want  of  skill  as  the  common  law 
would  esteem  to  be  contributory  negligence,  they  can  recover  nothing. 
By  the  rule  of  the  admu'alty  Court,  where  there'  has  been  such  con- 
tributory negligence,  or,  in  other  words,  when  both  have  been  in  fault, 
the  entire  damages  resulting  from  the  collision  must  be  equally  divided 
between  the  parties.  This  rule  of  the  admiralty  commends  itself  quite 
as  favorably  in  its  influence  in  securing  practical  justice  as  the  other ; 
and  the  plaintiff  who  has  the  selection  of  the  forum  in  which  he  will 
litigate  cannot  complain  of  the  rule  of  that  forum."  This  Court,  there- 
fore, treated  the  case  as  if  it  had  been  one  of  a  collision  between  two 
vessels. 

The  case  of  Tlie  Alalfima  was  like  that  of  Tlie  Washington,  where 
an  innocent  party  recovered  damages  against  two  vessels,  both  of  which 
were  in  fault  in  a  collision.  In  that  case,  it  is  said  in  the  opinion  of 
the  Court,  delivered  by  Mr.  Justice  Bradley  (p.  697),  that  "  the  moiety 
rule  has  been  adopted  for  a  better  distribution  of  justice  between 
mutual  wrong-doers ;  and  it  ought  not  to  be  extended  so  far  as  to 
inflict  positive  loss  on  innocent  parties." 

The  case  of  TJie  Atlas  was  that  of  a  suit  against  the  Atlas  by  an 
insurance  company  for  the  loss  of  a  canal-boat  and  her  cargo  while 
she  was  in  tow  of  a  tug,  through  a  collision  between  the  Atlas  and  the 
tug.  The  tug  was  not  sued.  The  District  and  Circuit  Courts,  in  view 
of  the  fact  that  the  collision  was  caused  by  the  mutual  fault  of  the 
Atlas  and  the  tug,  decreed  to  the  libellant,  against  the  Atlas,  one-half 
of  its  damages.  This  Court  held  that,  as  the  owner  of  the  cargo  which 
was  on  board  of  the  canal-boat  was  not  in  fault,  the  libellant  was  en- 
titled to  recover  the  entire  amount  of  its  damages  from  the  Atlas,  the 
tug  not  having  been  brought  in  as  a  party  to  the  suit.  By  Kule  59  in 
admiralty,  promulgated  by  this  Court,  March  26,  1883,  112  U.  S.  743, 
the  claimant  or  respondent  in  a  suit  for  damage  by  collision  may 
compel  the  libellant  to  bring  in  another  vessel  or  party  alleged  to  have 
been  in  fault. 

The  case  of  TJie  Juniata  is  worthy  of  attention.  In  that  case,  one 
Pursglove,  the  owner  of  a  steam-tng,  filed  a  libel  against  the  Juniata 
to  recover  for  damage  sustained  by  the  tug  by  a  collision  between  it 
and  the  Juniata,  and  also  damages  for  personal  injuries  to  himself. 
The  District  Court  held  both  vessels  to  have  been  in  fault,  and  made 
a  decree  of  810,000  in  favor  of  Pursglove,  for  one-half  of  his  dam- 
ages. This  decree  was  affirmed  by  the  Circuit  Court  and  by  this  Court. 
It  is  quite  evident  from  the  report  of  the  case  that  damages  were 
awarded  to  Pursglove  for  his  personal  injuries,  although  his  tug  was 
held  to  have  been  in  fault. 
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Some  of  the  cases  referred  to  show  that  this  Court  has  extended  the 
rule  of  the  division  of  damages  to  claims  other  than  those  for  damages 
to  the  vessels  which  were  in  fault  in  a  collision. 

In  England,  the  common-law  rule  that  a  plaintiff  who  is  guilty  of 
contributory  negligence  can  recover  nothing,  was  made  by  statute  to 
yield  to  the  admiralty  rule  in  respect  to  damages  arising  out  of  a  col- 
lision between  two  ships,  by  subdivision  (9)  of  section  25  of  chap.  66 
of  36  &  37  Vict.,  being  the  Judicature  Act  of  Aug.  5,  1873,  L.  R. 
8  Stat.  321,  which  provides  as  follows :  "  (9)  In  any  cause  or  proceed- 
ing for  damages  arising  out  of  a  collision  between  two  ships,  if  both 
ships  shall  be  found  to  have  been  in  fault,  the  rules  in  force  in  the 
Court  of  Admiralty,  so  far  as  they  have  been  at  variance  with  the 
rules  in  force  in  the  Courts  of  Common  Law,  shall  prevail."  The 
same  provision  was  enacted  in  the  same  language  by  subdivision  (9) 
of  section  28  of  chap.  57  of  40  &  41  Vict.,  being  the  Judicature  Act 
in  relation  to  Ireland,  of  Aug.  14,  1877,  L.  R.  12  Stat.  362. 

The  admiralty  rule  of  the  division  of  damages  was  laid  down  by 
Sir  William  Scott,  in  1815,  in  The  Woodrop-Sims,  2  Dodson,  83,  85, 
where  he  says  that  if  a  loss  occurs  through  a  collision  between  two 
vessels,  where  both  parties  are  to  blame,  the  rule  of  law  is  "  that  the 
loss  must  be  apportioned  between  them,  as  having  been  occasioned  by 
the  fault  of  both  of  them."  This  rule  was  approved  by  the  House  of 
Lords,  on  an  appeal  from  Scotland,  in  Hay  v.  Le  Neve,  2  Shaw,  395, 
in  1824. 

The  rule  of  the  equal  apportionment  of  the  loss  where  both  parties 
were  in  fault  would  seem  to  have  been  founded  upon  the  difficulty  of 
determining,  in  such  cases,  the  degree  of  negligence  in  the  one  and 
the  other.  It  is  said  by  Cleirac  ( Us  et  Coutumes  de  la  Mer,  p.  68) 
that  such  rule  of  division  is  a  rustic  sort  of  determination,  and  such 
as  arbiters  and  amicable  compromisers  of  disputes  commonly  follow, 
where  they  cannot  discover  the  motives  of  the  parties,  or  when  they 
see  faults  on  both  sides. 

As  to  the  particular  question  now  presented  for  decision,  there  has 
been  a  conflict  of  opinion  in  the  lower  Courts  of  the  United  States.  In 
the  case  of  Peterson  v.  The  Chandos,  4  Fed.  Rep.  645,  649,  in  the 
District  Court  for  the  District  of  Oregon,  which  was  a  libel  in  admi- 
ralty against  a  vessel,  for  a  personal  injury,  it  was  said  by  Judge 
Deady,  that  the  libellant  could  not  recover  for  an  injury  caused  by  bis 
own  negligence,  which  contributed  to  the  result,  even  though  the  ves- 
sel was  in  fault.  The  same  rule  was  recognized  by  him,  in  the  same 
Court,  in  a  suit  in  admiralty,  in  Holmes  v.  Oregon  Railway,  5  Fed. 
Rep.  523,  538,1  ^nd  by  Judge  Hughes,  in  the  District  Court  for  the 
Eastern  District  of  Virginia,  in  The  Manhasset,  19  Fed.  Rep.  430. 

On  the  other  hand.  Judge  Pardee,  in  the  Circuit  Court  for  the 

1  In  Olsen  v.  Flavel,  34  Fed.  Rep.  477,  Judge  Deady  distinctly  held  the  law  to  be 
in  accordance  with  the  decision  in  the  present  cases. 
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Eastern  District  of  Louisiana,  in  The  Eoeplorer,  20  Fed.  Rep.  135, 
and  Tlie  Wanderer,  20  Fed.  Rep.  140,  cases  in  admiralty  where  the 
libellant  sued  for  personal  injuries,  and  he  and  the  vessel  were  both 
held  in  fault,  laid  it  down  as  a  rule  that,  in  cases  of  marine  torts, 
courts  of  admiralty  could  exercise  a  conscientious  discretion,  and  give 
or  withhold  damages  upon  enlarged  principles  of  justice  and  equity. 
In  the  first  of  those  cases,  the  Court  allowed  to  the  libellant  $280 
for  the  loss  of  forty  days'  time,  at  $7  a  day,  and  the  sum  of  $40  paid 
by  him  for  his  admission  to  a  hospital,  and  the  costs  of  the  case,  as 
the  vessel's  share  of  the  expenses  resulting  from  the  injury  to  which 
the  vessel  contributed  through  the  negligence  of  her  master  and  officers. 
In  the  other  case,  it  was  held  that,  while  the  libellant  could  not  be  re- 
warded for  his  negligence  at  the  expense  of  the  vessel,  she  should  be 
held  responsible  for  her  negligence,  to  the  extent  of  paying  for  the 
direct  care,  attention,  medical  services  and  expenses  required  for  the 
libellant.  These  last  two  cases  proceed  upon  the  same  principle  that 
appears  to  have  been  adopted  by  the  District  and  Circuit  Courts  in 
the  present  case  ;  and  the  same  view  was  applied  by  the  District  Court 
for  the  Eastern  District  of  New  York,  in  The  Truro,  31  Fed.  Rep.  158  ; 
and  by  the  District  Court  of  the  Eastern  District  of  Virginia,  in  The 
Eddystone,  33  Fed.  Rep.  925.  This  principle,  it  is  contended,  is  sanc- 
tioned by  the  language  used  by  this  Court  in  Tlie  Marianna  Flora, 
11  Wheat.  1,  54;  "Even  in  cases  of  marine  torts,  independent  of 
prize,  courts  of  admiralty  are  in  the  habit  of  giving  or  withholding 
damages  upon  enlarged  principles  of  justice  and  equity^,  and  have  not 
circumscribed  themselves  within  the  positive  boundaries  of  mere  muni- 
cipal law  ;  "  and  in  Tlie  Palmyra,  12  Wheat.  1,17:  "In  the  admiralty, 
the  award  of  damages  always  rests  in  the  sound  discretion  of  the 
Court,  under  all  the  circumstances." 

The  rule  of  giving  one-half  of  the  damages  has  been  applied  by 
the  District  and  Circuit  Courts  in  the  Southern  District  of  New  York, 
in  cases  where  a  boat  and  her  cargo  were  lost  or  damaged  through 
negligence  on  the  part  of  a  steam-tug  which  towed  the  boat,  where 
there  was  fault  also  on  the  part  of  the  boat.  Those  were  not  cases 
of  collision,  and  there  was  no  damage  to  the  steam-tug,  and  she  alone 
was  sued  for  the  loss.  Such  cases  were  those  of  The  William  Mur- 
taugh,  3  Fed.  Rep.  404,  and  17  Fed.  Rep.  260 ;  The  William  Cox,  3 
Fed.  Rep.  645,  affirmed  by  the  Circuit  Court,  9  Fed.  Rep.  672 ;  Con- 
nolly V.  Boss,  11  Fed.  Rep.  342 ;  The  Bordentown,  16  Fed.  Rep.  270. 
Also,  in  cases  where  the  vessel  towed  was  held  to  be  in  fault  for  not 
being  in  proper  condition,  Phila.  Railroad  Co.  v.  New  England  Trans- 
portation Co.,  24  Fed.  Rep.  505;  and  where  a  boat  was  injured  by 
striking  the  bottom  of  a  slip,  in  unloading  at  the  respondent's  eleva- 
tor, the  boat  herself  being  also  in  fault.  Christian  v.  Van  Tassel,  12 
Fed.  Rep.  884 ;  and  where  the  vessel  towed  was  old  and  unsea worthy, 
Tlie  Syracuse,  18  Fed.  Rep.  828  ;  Tlie  Beha,  22  Fed.  Rep.  546.  In 
Snow  V.  Carruth,- 1  Sprague,  324,  in  the  District  Court  for  the  Dis- 
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trict  of  Massachusetts,  damage  to  goods  carried  by  a  vessel  on  freight 
was  attributable  partly  to  the  fault  of  the  carrier  and  partly  to  the  fault 
of  the  shipper ;  and,  it  being  impossible  to  ascertain  for  what  propor- 
tion each  was  responsible,  the  loss  was  divided  equally  between  them. 

All  these  were  cases  in  admiralty,  and  were  not  cases  of  collision 
between  two  vessels.  They  show  an  amelioration  of  the  common-law 
rule,  and  an  extension  of  the  admiralty  rule  in  a  direction  which  we 
think  is  manifestly  just  and  proper.  Contributory  negligence,  in  a 
case  like  the  present,  should  not  wholly  bar  recovery.  There  would 
have  been  no  injury  to  the  libellant  but  for  the  fault  of  the  vessel ; 
and  while,  on  the  one  hand,  the  Court  ought  not  to  give  him  full  com- 
pensation for  his  injury,  where  he  himself  was  partly  in  fault,  it  ought 
not,  on  the  other  hand,  to  be  restrained  from  saying  that  the  fact  of 
his  negligence  should  not  deprive  him  of  all  recovery  of  damages.  As 
stated  by  the  District  Judge  in  his  opinion  in  the  present  case,  the 
more  equal  distribution  of  justice,  the  dictates  of  humanity,  the  safety 
of  life  and  limb' and  the  public  good,  will  be  best  promoted  by  holding 
vessels  liable  to  bear  some  part  of  the  actual  pecuniary  loss  sustained 
by  the  libellant,  in  a  case  like  the  present,  where  their  fault  is  clear, 
provided  the  libellant's  fault,  though  evident,  is  neither  wilful,  nor 
gross,  nor  inexcusable,  and  where  the  other  circumstances  present  a 
strong  case  for  his  relief.  We  think  this  rule  is  applicable  to  all  like 
cases  of  marine  tort  founded  upon  negligence  and  prosecuted  in  ad- 
miralty, as  in  harmony  with  the  rule  for  the  division  of  damages  in 
cases  of  collision.  The  mere  fact  of  the  negligence  of  the  libellant 
as  partly  occasioning  the  injuries  to  him,  when  they  also  occurred 
partly  through  the  negligence  of  the  officers  of  the  vessel,  does  not 
debar  him  entirely  from  a  recovery. 

The  necessary  conclusion  is,  that  the  question  whether  the  libellant, 
upon  the  facts  found,  is  entitled  to  a  decree  for  divided  damages,  must 
be  answered  in  the  affirmative,  in  accordance  with  the  judgment  below. 
This  being  the  only  question  certified,  and  the  amount  in  dispute  being 
insufficient  to  give  this  Court  jurisdiction  of  the  whole  case,  our  juris- 
diction is  limited  to  reviewing  this  question.  Chicago  Union  Bank  v. 
Kansas  City  Bank,  136  U.  S.  223.  Whether,  in  a  case  like  this,  the 
decree  should  be  for  exactly  one-half  of  the  damages  sustained,  or 
might,  in  the  discretion  of  the  Court,  be  for  a  greater  or  less  propor- 
tion of  such  damages,  is  a  question  not  presented  for  our  determina- 
tion upon  this  record,  and  we  express  no  opinion  upon  it. 

Decree  affirmed. 
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QUIMBT  V.  WOODBURY. 
1885.    63  New  Hampshire,  370.' 

Debt,  on  the  statute  (Gr.  L.  c.  115,  §  11),  to  recover  double  dam- 
ages sustained  by  the  plaintifiE  from  being  bitten  by  the  defendant's  dog. 

It  appeared  that  at  the  time  of  the  injury  the  dog  was  in  the  plain- 
tiffs pasture  barking  by  a  hole  in  the  wall,  and  the  plaintiff  went  to 
drive"  it  away ;  but  as  to  what  he  did  in  his  efforts  to  effect  that  pur- 
pose, and  whether  his  conduct  and  treatment  of  the  animal  were  proper 
and  reasonably  necessary  to  that  end,  or  whether  he  brought  the  injury 
upon  himself  by  his  ill-treatment  of  the  dog,  and  by  want  of  due  care 
to  avoid  the  injury,  the  evidence  was  conflicting. 

The  jury  were  instructed  as  follows :  "  The  plaintiff  had  the  legal 
right  to  expel  the  dog  from  his  premises,  doing  whatever  was  reasona- 
bly necessary  to  effect  his  expulsion,  acting  with  due  care  to  prevent 
being  injured ;  and  if  in  the  attempt  to  expel  the  dog  he  acted  with 
due  care,  using  such  means  only  as  were  reasonably  necessary,  and 
was  bitten,  he  can  recover..  If  the  plaintiff  was  bitten  in  consequence 
of  not  using  due  care  in  his  conduct  towards  the  dog,  or  if  he  wilfully, 
recklessly,  or  needlessly  irritated  or  aggravated  the  dog,  and  in  con- 
sequence of  such  conduct  was  bitten,  he  cannot  recover,  because  the 
,  injury  he  received  would  be  the  result  of  his  own  carelessness  or 
recklessness." 

The  plaintiff  excepted  to  that  part  of  the  above  instruction  which 
required  proof  of  due  care  from  him,  and  requested  the  Court  to  charge 
that  "  the  burden  of  proof  is  upon  the  defendant  to  establish  the  fact 
that  the  plaintiff,  at  the  time  he  was  bitten,  was  in  the  commission  of 
a  trespass  or  other  tort."  This  instruction  was  refused,  and  the 
plaintiff  excepted. 

The  jury  did  not  agree,  and  on  motion  of  the  plaintiff,  the  questions 
raised  by  the  foregoing  exceptions  were  reserved  for  the  opinion  of 
the  Court. 

Copeland  &  Jones,  for  the  plaintiff. 

Chase  &  Streeter,  for  the  defendant.. 

Clabk,  J.  The  principle  of  law  which  requires  the  exercise  of  rea- 
sonable care  to  avoid  doing  injury  to  others,  requires  also  the  exercise 
of  reasonable  care  to  avoid  being  injured  by  the  negligence  of  others, 
and  as  a  general  rule  one  cannot  recover  compensation  for  an  injury 
occasioned  by  the  mere  negligence  of  another,  which  he  might  have 
avoided  by  the  exercise  of  reasonable  care.  If  the  injury  would  not 
have  happened  to  him  but  for  his  own  want  of  ordinary  care,  he  cannot 
legally  charge  to  the  negligence  of  the  other  party  the  consequences 
of  his  own  carelessness.     And  this  doctrine  of  contributory  negligence 

1  ArgumenfB  omitted.  —  Ed. 
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applies  to  cases  of  injury  by  animals.     Cool.  Torts,  346  ;  1  Ad.  Torts, 
§  261 ;  Shear.  &  Eed.  Neg.  §  199. 

It  is  contended  that  the  common-law  rule  has  been  changed  by  G. 
L.,  c.  115,  §§  10,  11,  and  that  the  doctrine  of  contributory  negligence 
does  not  apply  to  cases  arising  under  the  statute.  The  provisions  of 
the  statute  are  as  follows  :  "  Sec.  10.  Any  person  to  whom  or  whose 
property  any  damage  may  be  occasioned  by  a  dog  not  owned  or  kept 
by  said  person,  shall  be  entitled  to  recover  of  the  person  who  owns, 
or  keeps,  or  has  said  dog  in  possession,  all  damages  which  may  be  so 
occasioned,  except  in  cases  where  the  same  have  been  occasioned  to 
the  party  suffering  such  damage  while  engaged  in  the  commission  of  a 
trespass  or  other  tort."  "  Sec.  11.  Every  owner  or  keeper  of  a  dog 
shall  forfeit  to  every  person  injured  by  it  double  the  amount  of  the 
damage  sustained  by  him,  to  be  recovered  in  an  action  of  debt."  The 
action  is  brought  under  section  11,  and  it  is  claimed  that  under  this 
statute  the  liability  of  the  owner  or  keeper  of  a  dog  is  not  affected  by 
the  negligence  of  the  person  injured.  It  is  said  that  the  statute  is 
penal  and  should  be  construed  strictly,  and  that  its  terms  impose  an 
absolute  liability. 

The  statute  is  neither  distinctively  penal  nor  remedial.  It  is  so  far 
penal  that  it  is  not  unconstitutional  by  reason  of  authorizing  the  recov- 
ery of  double  damages.  Craig  v.  Gerrish,  58  N.  H.  513.  But  it  is 
not  within  the  statute  limiting  the  time  within  which  suits  founded  on 
penal  statutes  must  be  brought.  Whitaker  v.  Warren,  60  N.  H.  20. 
It  is  penal  so  far  as  it  imposes  the  payment  of  double  damages  as  a 
forfeiture,  and  remedial  so  far  as  it  provides  for  the  recovery  of  dam- 
ages as  compensation  for  the  injurj'  done.  But  by  whatever  name  it 
is  called,  whether  penal  or  remedial,  the  statute  is  substantially  reme- 
dial. It  furnishes  a  statutory  remedy  for  enforcing  the  common-law 
right  of  recovery  of  damages  for  the  actual  injury  sustained,  and  a 
recovery  under  the  statute  is  a  bar  to  any  subsequent  action  for  the 
recovery  of  damages.  The  statute  must  receive  a  reasonable  inter- 
pretation whatever  its  nature.  The  rule  requiring  penal  statutes  to  be- 
construed  strictly,  means  only  that  they  are  not  to  be  extended  by 
implication  so  as  to  embrace  cases  or  acts  not  fairly  and  reasonably 
within  the  prohibition  or  penalty  of  the  statute  ;  and  in  cases  of  doubt- 
ful construction,  that  interpretation  should  be  adopted  which  restricts 
the  operation  and  enforcement  of  the  forfeiture.  Where  there  is  such 
an  ambiguity  as  to  leave  reasonable  doubt  of  the  meaning,  the  penalty 
is  not  to  be  inflicted.  Disregarding  the  general  principle  of  contribu- 
tory negligence,  the  language  of  section  11  imports  an  absolute  lia- 
bility. This  interpretation  gives  a  broader  application  to  the  statute 
than  is  contended  for.  It  is  said  that  sections  10  and  11  are  to  be 
construed  together,  and  that  the  exception  in  section  10  of  the  right 
of  a  party  to  recover  damages  for  injuries  received  while  engaged  in 
the  commission  of  a  trespass  or  other  tort  is  to  be  regarded  as  appli- 
cable to  section  11  also ;  and  it  is  argued  that  the  express  mention  of 


186  QUIMBY  V.   WOODBUKY. 

this  exception  is  to  be  construed  as  excluding  any  other  exception  to 
the  absolute  liability  implied  in  the  language  of  the  statute. 

In  Orne  v.  Roberts,  51  N.  H.  110, 113,  it  is  said,  in  considering  this 
statute,  that  it  apparently  originated  in  the  idea  that  much  damage 
was  done  by  dogs,  for  which  the  injured  person  had  no  remedy,  by 
reason  of  the  practical  difficulty  of  charging  the  owner  with  knowl- 
edge of  the  mischievous  character  of  the  dog,  and  therefore  it  was 
thought  best  to  malie  the  owner  cfr  keeper  absolutely  liable  for  the 
injuries  caused  by  his  dog,  without  regard  to  the  fact  whether  he  had 
knowledge  of  the  vicious  character  of  the  animal  or  not.  Assuming 
this  view  to  be  correct,  that  the  purpose  of  the  statute  is  to  obviate 
the  difficulty  of  showing  the  owneu's  knowledge  of  the  vicious  pro- 
pensities of  the  dog,  in  an  action  for  damages,  a  reasonable  interpre- 
tation limits  it  to  the  accomplishment  of  that  object,  and  the  language 
of  the  statute  is  to  be  construed  with  reference  to  the  established  rule 
of  law,  that  a  party  cannot  recover  for  injuries  resulting  from  his  own 
negligence.  In  the  interpretation  of  a  statute,  the  general  purpose 
is  entitled  to  great  weight  in  ascertaining  the  meaning  of  particular 
words ;  and  if  the  literal  meaning  of  particular  words  is  inconsistent 
with  the  general  purpose,  or  if  the  language  used,  if  understood  liter- 
ally, is  -inconsistent  with  a  well-settled  principle  of  law  of  general  ap- 
plication, there  is  grave  reason  to  doubt  whether  the  literal  sense  is 
the  Sense  intended  by  the  legislature. 

A  construction  of  the  statute  making  the  owner  of  a  dog  absolutely 
liable  for  injuries,  regardless  of  the  conduct  of  the  party  injured, 
might  in  some  cases  hold  the  owner  responsible  for  injuries  occasioned 
solely  by  the  reckless  carelessness  of  the  party  injured.  It  would 
make  the  owner  liable  to  a  person  injured  while  intentionally  exposing 
himself  by  worrying  and  irritating  a  dog  for  the  purpose  of  testing 
his  temper  and  disposition.  Such  a  construction  would  be  unreasona- 
ble. We  think  the  rule  of  interpretation  applicable  to  this  statute  is 
analogous  to  that  applied  to  the  statute  making  towns  liable  for  dam- 
-ages  happening  from  defective  highways,  which,  although  literally  im- 
posing an  absolute  and  unqualified  liability,  is  construed  with  the 
qualification  that  the  party  injured  is  not  entitled  to  recover  if  his  own 
negligence  contributed  to  the  injury. 

As  the  statute  is  to  be  interpreted  with  reference  to  the  general  prin- 
ciple that  a  party  cannot  recover  damages  for  the  negligence  of  another 
if  his  own  negligence  contributed  to  the  injury,  the  expressed  excep- 
tion that  the  injured  party  cannot  recover  if  the  injury  is  received 
while  he  is  in  the  commission  of  a  trespass  or  other  tort,  is  not  to  be 
regarded  as  excluding  the  doctrine  of  contributory  negligence.  The 
purpose  and  effect  of  the  exception  is  to  limit  the  right  of  recovery, 
and  not  to  extend  it.  The  fact  that  the  party  injured  is  in  the  com- 
mission of  a  trespass  or  a  tort  may  or  may  not  contribute  to  the  injury. 
The  fact  that  a  person  injured  by  a  dog  is  trespassing  on  the  premises 
of  the  owner  of  the  dog  at  the  time  of  the  injury  may  not  in  any  re- 
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spect  contribute  to  the  injury.  He  might  be  injured  in  the  same  man- 
ner if  he  was  rightfully  on  the  premises  by  the  owner's  permission. 
The  effect  of  the  exception  is  to  limit  the  liability  of  the  owner  by 
prohibiting  a  recovery  in  all  cases  where  the  party  injured  is  engaged 
in  the  commission  of  a  trespass  or  a  tort,  regardless  of  the  fact 
whether  he  is  chargeable  with  contributory  negligence  or  not.  It 
merely  imposes  the  condition  upon  the  injured  party's  right  of  re- 
covery, that  it  must  appear  that  he  was  not  a  trespasser  when  the 
injury  wa§  received,  and  the  doctrine  of  contributory  negligence  is 
applicable  to  cases  under  the  statute  as  at  common  law. 

Case  discharged. 


CLEVELAND  ROLLING  MILL  CO.  v.   CORRIGAN. 

1889.    46  Ohio  State  Reports,  283.1 

Ereok  to  Circuit  Court  of  Cuyahoga  County. 

The  plaintiff  below,  John  Corrigan,  an  infant  under  the,  age  of 
fourteen,  by  his  guardian,  sued  the  Rolling  Mill  Company  for  damages 
suffered  while  in  the  defendants'  employ,  and  which  he  alleged  were 
caused  by  their  negligence. 

The  answer  of  the  defendants  alleged,  among  other  defences,  that 
the  injury  occurred  solely  through  the  plaintiff's  fault. 

As  to  this  ground  of  defence,  the  Court  instructed  the  jury  in  part 
as  follows :  — 

It  was  the  duty  of  the  plaintiff  to  use  ordinary  care  and  prudence  ; 
just  such  care  and  prudence  as  a  boy  of  his  age,  of  ordinary  care  and 
prudence,  would  use  under  like  or  similar  circumstances.  You  should 
take  into  consideration  his  age,  the  judgment  and  knowledge  he 
possessed.  Verdict  and  judgment  for  plaintiff. 

The  Company  filed  its  petition  in  error. 
Williamson.!  Beach  &  Gushing,  for  plaintiff  in  error. 

Robison  &  Rogers,  for  defendant  in  error. 

Williams,  J.  The  only  questions  presented  in  this  case  are  those 
arising  upon  the  special  instructions  given  by  the  Court  in  response  to 
the  request  of  the  jury.  These  instructions,  the  plaintiff  in  error  con- 
tends, are  erroneous  in  their  entirety  and  in  detail. 

1.  First,  it  is  claimed  that  the  Court  erred  in  the  statement  of  the 
plaintiff's  duty,  in  the  opening  proposition  of  the  charge,  wherein  the 
jury  were  instructed  that  "  it  was  the  duty  of  the  plaintiff  to  use  ordi- 
nary care,"  which  the  Court  defined  to  be  "just  such  care  as  boys  of 
that  age,  of  ordinary  care  and  prudence,  would  use  under  like  circum- 
stances," and  that  the  jury  "  should  take  into  consideration  the  age  of 

1  Statement  of  facts  abridged.  Only  so  much  of  the  Case  is  given  as  relates  to  one 
point.    Arguments  omitted.  —  Ed. 
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the  plaintiff,  and  the  judgment  and  knowledge  he  possessed."  We 
have  found  no  decision  of  this  Court  upon  the  subject  of  the  contribu- 
tory negligence  of  infants,  or  the  measure  of  care  required  of  them. 
Elsewhere  the  decisions  are  conflicting.  Each  of  three  different  rules 
on  the  subject  has  found  judicial  sanction.  One  rule  requires  of  chil- 
dren the  same  standard  of  care,  judgment,  and  discretion,  in  antici- 
pating and  avoiding  injury,  as  adults  are  bound  to  exercise.  Another 
wholly  exempts  small  children  from  the  doctrine  of  contributory  neg- 
ligence. Between  these  extremes  a  third  and  more  reasonable  rule 
has  grown  into  favor,  and  is  now  supported  by  the  great  weight  of 
authority,  which  is,  that  a  child  is  held  to  no  greater  care  than  is 
usually  possessed  by  children  of  the«same  age.  Authors  and  judges, 
however,  do  not  always  employ  the  same  language  in  giving  expression 
to  the  rule.  In  Beach  on  Contributory  Negligence,  sec.  46,  it  is  thus 
expressed :  "An  infant  plaintiff  who,  on  the  one  hand,  is  not  so  young 
as  to  escape  entirely  aU  legal  accountability,  and  on  the  other  hand  is 
not  so  mature  as  to  be  held  to  the  responsibility  of  an  adult  is,  of 
course,  in  cases  involving  the  question  of  negligence,  to  be  held  re- 
sponsible for  ordinary  care,  and  ordinary  care  must  mean,  in  this 
connection,  that  degree  of  care  and  prudence  which  may  reasonably 
be  expected  of  a  child."  The  decisions  enforcing  this  rule,  that  chil- 
dren are  to  be  held  responsible  only  for  such  degree  of  care  and  pru- 
dence as  may  reasonably  be  expected  of  them,  taking  due  account  of 
their  age  and  the  particular  circumstances,  are  very  numerous.  "  It 
is  well  settled,"  says  Mr.  Justice  Hunt  in  Railroad  Company  v.  Stout, 
17  Wall.  657,  "  that  the  conduct  of  an  infant  of  tender  years  is  not  to 
be  judged  by  the  same  rule  which  governs  that  of  an  adult.  .  .  .  The 
care  and  caution  required  of  a  child  is  according  to  his  maturity  and 
capacity  only,  and  this  is  to  be  determined  in  each  case  by  the  circum- 
stances of  that  case."  In  Shearman  &  Redfield  on  Negligence,  sec.  73, 
it  is  said  to  be  "  now  settled  by  the  overwhelming  weight  of  authority 
that  a  chUd  is  held,  as  far  as  he  is  personally  concerned,  only  to  the 
exercise  of  such  care  and  discretion  as  is  reasonably  to  be  expected 
from  children  of  his  own  age."  Another  author  says,  "  A  child  is  only 
bound  to  exercise  such  a  degree  of  care  as  children  of  his  particular 
age  may  be  presumed  capable  of  exercising."  Whittaker's  Smith  on 
Neg.,  411. 

(This  rule  appears  to  rest  upon  sound  reason  as  well  as  authority^ 
To  constitute  contributory  negligence  in  any  case  there  must  be  a 
want  of  ordinary  care  and  a  proximate  connection  between  such  want 
of  care  and  the  injury  complained  of ;  and  ordinary  care  is  that  de- 
gree of  care  which  persons  of  ordinary  care  and  prudence  are  accus- 
tomed to  use  under  simUar  circumstances  J  Children  constitute  a  class 
of  persons  of  less  discretion  and  judgment  than  adults,  of  which  all 
reasonably  informed  men  are  aware.  JHence  ordinarily  prudent  men 
reasonably  expect  that  children  wiU  exercise  only  the  care  and  pru- 
dence of  children,  and  no  greater  degree  of  care  should  be  required  of 
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them  than  is  usual  under  the  circumstances  among  careful  and  prudent 
persons  of  the  class  to  which  they  belong.)  me  think  it  a  sound  rule, 
therefore,  that  in  the  application  of  the  doctrme  of  contributory  neg- 
ligence to  children,  in  actions  by  them  or  in  their  behalf  for  injuries 
occasioned  by  the  negligence  of  others,  their  conduct  should  not  be 
judged  by  the  same  rule  which  governs  that  of  adults,  and  while  it  is 
their  duty  to  exercise  ordinary  care  to  avoid  the  injuries  of  which  they 
complain,  ordinary  care  for  them  is  that  degree  of  care  which  children 
of  the  same  age,  of  ordinary  care  and  prudence,  are  accustomed  to 
exercise  under  similar  circumstancesJ 

That  portion  of  the  charge  of  the  Court  under  discussion  is  in  sub- 
stantial conformity  to  this  conclusion.  The  care  and  prudence  which 
a  boy  of  the  plaintiff's  age  of  ordinary  care  and  prudence  "  would  use 
under  like  and  similar  circumstances,"  as  expressed  in  the  charge,  is 
such  care  as  "is  reasonably  to  be  expected  from  a  boy  of  his  age,"  or 
"  which  boys  of  his  age  usually  exercise,"  as  the  books  express  it. 
No  different  effect  is  given  to  the  charge  of  which  the  plaintiff  in  error 
can  complain,  by  the  direction  to  the  jury  to  take  into  consideration 
the  age  of  the  boy  "  and  the  judgment  and  knowledge  he  possessed." 
This  did  not  diminish  the  degree  of  care  required  by  the  previous  por- 
tion of  the  instruction. 

[Eemainder  of  opinion  omitted.]  Judgment  affirmed. 


STONE,  AS  Administratok,  v.  DEY  DOCK,  &c.  CO. 

1889.     115  New  York  Reports,  104.1 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court 
in  the  first  judicial  department,  entered  upon  an  order  made  October  26, 
1887,  which  affirmed  a  judgment  in  favor  of  defendant,  entered  upon 
an  order  nonsuiting  plaintiff  on  trial. 

This  was  an  action  to  recover  damages  for  the  alleged  negligence  in 
causing  the  death  of  plaintiff's  intestate,  a  child  of  seven  years  and 
three  or  four  months  old. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Adolph  L.  Sanger,  for  appellant. 

John  M.  Scribner,  for  respondent. 

Andrews,  J.  The  nonsuit  was  placed  on  the  ground  that  an  infant 
seven  years  of  age  was  sui  juris,  and  that  the  act  of  the  child  in  cross- 
ing the  street  in  front  of  the  approaching  car  was  negligence  on  her 
part,  which  contributed  to  her  death,  and  barred  a  recovery.  We 
think  the  case  should  have  been  submitted  to  the  jury. 

The  negligence  of  the  driver  of  the  car  is  conceded.     His  conduct 

1  Arguments  and  part  of  opinion  omitted.  —Ed. 
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in  driving  rapidly  along  Canal  Street  at  its  intersection  with  Orchard 
Street,  without  looking  ahead,  but  with  his  eyes  turned  to  the  inside 
of  the  car,  was  grossly  negligent.  Mangam  v.  Brooklyn  R.  R.  Co., 
38  N.  Y.  455 ;  Railroad  Co.  v.  Gladmon,  15  Wall.  401.  It  cannot 
be  asserted  as  a  proposition  of  law  that  a  child  just  passed  seven 
years  of  age  is  sui  juris,  so  as  to  be  chargeable  with  negligence.  The 
law  does  not  define  when  a  child  becomes  sui  juris.  Kunz  v.  City  of 
Troy,  104  N.  Y.  344.  Infants  under  seven  years  of  age  are  deemed 
incapable  of  committing  crime,  and  by  the  common  law  such  incapacity 
presumptively  continues  until  the  age  of  fourteen.  An  infant  be- 
tween those  ages  was  regarded  as  within  the  age  of  possible  discretion, 
but  on  a  criminal  charge  against  aji  infant  between  those  years  the 
burden  was  upon  the  prosecutor  to  show  that  the  defendant  had  intelli- 
gence and  maturity  of  judgment  sufficient  to  render  him  capable  of 
harboring  a  criminal  intent.  1  Arch.  11.  The  Penal  Code  preserves 
the  rule  of  the  common  law  except  that  it  fixes  the  age  of  twelve 
instead  of  fourteen  as  the  time  when  the  presumption  of  incapacity 
ceases.     Penal  Code,  §§  18,  19. 

In  administering  civil  remedies  the  law  does  not  fix  any  arbitrary 
period  when  an  infant  is  deemed  capable  of  exercising  judgment  and 
discretion.  It  has  been  said  in  one  case  that  an  infant  three  or  four 
years  of  age  could  not  be  regarded  as  sui  juris,  and  the  same  was  said 
in  another  case  of  an  infant  five  years  of  age.  Mangam  v.  Brooklyn 
R.  R.,  supra;  Fallon  v.  Central  Park,  N.  &  E.  R.  R.  R.  Co.,  64 
N.  Y.  13.  On  the  other  hand,  it  was  said  in  Cosgrove  v.  Ogden,  49 
N.  Y.  255,  that  a  lad  six  years  of  age  could  not  be  assumed  to  be  in- 
capable of  protecting  himself  from  danger  in  streets  or  roads,  and 
in  another  case  that  a  boy  of  eleven  years  of  age  was  competent  to 
be  trusted  in  the  streets  of  a  city.  McMalion  v.  Mayor,  <&c.,  33  N.  Y. 
642.  From  the  nature  of  the  case  it  is  impossible  to  prescribe  a  fixed 
period  when  a  child  becomes  sui  juris.  Some  children  reach  the  point 
earlier  than  others.  It  depends  upon  many  things,  such  as  natural 
capacity,  physical  conditions,  training,  habits  of  life,  and  sp-roundings. 
These  and  other  circumstances  may  enter  into  the  question.  ( It  becomes, 
therefore,  a  question  of  fact  for  the  jury  where  the  inquiry  is  material 
unless  the  child  is  of  so  very  tender  years  that  the  Court  can  safely 
decide  the  fact. )  The  trial  Court  misapprehended  the  case  of  Wendell 
V.  New  York  Central  Railroad  Company,  91  N.  Y.  420,  in  supposing 
that  it  decided,  as  a  proposition  of  law,  that  a  child  of  seven  years 
was  capable  of  exercising  judgment  so  as  to  be  chargeable  with  con- 
tributory negligence^  It  was  assumed  in  that  case,  both  on  the  trial 
and  on  appeal,  that  the  child  whose  conduct  was  in  question  was  capa- 
ble of  understanding,  and  did  understand  the  peril  of  the  situation, 
and  the  evidence  placed  it  beyond  doubt  that  he  recklessly  encountered 
the  danger  which  resulted  in  his  death.  The  boy  was  familiar  with  the 
crossing,  and,  eluding  the  flagman  who  tried  to  bar  his  way,  attempted 
to  run  across  the  track  in  front  of  an  approaching  train  in  plain  sight, 
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and  unfortunately  slipped  and  fell,  and  was  run  over  and  killed.  It 
appeared  that  he  was  a  bright,  active  bqy,  accustomed  to  go  to  school 
and  on  errands  alone,  and  sometimes  was  intrusted  with  the  duty  of 
driving  a  horse  and  wagon,  and  that  on  previous  occasions  he  had  been 
stopped  by  the  flagman  while  attempting  to  cross  the  track  in  front  of 
an  approaching  train,  and  had  been  warned  of  the  danger.  The  Court 
held,  upon  this  state  of  facts,  that  the  boy  was  guilty  of  culpable 
negligence.  But  the  case  does  not  decide,  as  matter  of  law,  that  all 
children  of  the  age  of  seven  years  are  sui  juris. 

We  are  inclined  to  the  opinion  that  in  an  action  for  an  injury  to  a 
child  of  tender  years,  based  on  negligence,  who  may  or  may  not  have 
been  sui  juris  when  the  injury  happened,  and  the  fact  is  material  as 
bearing  upon  the  question  of  contributory  negligence,  the  burden  is 
upon  the  plaintiff  to  give  some  evidence  that  the  party  injured  was  not 
capable,  as  matter  of  fact,  of  exercising  judgment  and  discretion. 
(This  rule  would  seem  to  be  consistent  with  the  principle  now  well 
settled  in  this  State,  that  in  an  action  for  a  personal  injury,  based  on 
negligence,  freedom  from  contributory  negligence  on  the  part  of  the 
party  injured  is  an  element  of  the  cause  of  action.  In  the  present 
case  the  only  fact  before  the  jury  bearing  upon  the  capacity  of  the 
child  whose  death  was  in  question  was  that  she  was  a  girl  seven  years 
and  three  months  old.  This,  we  think,  did  not  alone  justify  an  infer- 
ence that  the  child  was  incapable  of  exercising  any  degree  of  care. 
S&ut,  assuming  that  the  child  was  chargeable  with  the  exercise  of  some 
degree  of  care,  we  think  it  should  have  been  left  to  the  jury  to  deter- 
mine whether  she  acted  with  that  degree  of  prudence  which  might 
reasonably  be  expected,  under  the  circumstances,  of  a  child  of  her 
years. V  This  measure  of  care  is  all  that  the  law  exacts  in  such  a  case. 
Thurber  v.  Harlem,  B.  M.  &  F.  B.  R.  Co.,  60  N.  Y.  335. 

[Remainder  of  opinion  omitted.]  Judgment  reversed. 


STEINMETZ  v.   KELLY. 

1880.     72  Indiana,  442.1 

From  the  Jefferson  Circuit  Court. 

E.  P.  Ferris  and  W.  W.  Spencer,  for  appellant. 

W.  D.  Wilson  and  G,  H.  Wilson,  for  appellee/ 

WoKDEN,  J.  Action  by  the  appellee  against  the  appellant  for  as- 
sault and  battery.  The  complaint  consisted  of  three  paragraphs,  a 
demurrer  to  each  of  which,  for  want  of  sufldcient  facts,  was  overruled. 
The  first,  the  only  one  to  which  any  specific  objection  is  made  in  this 

1  Part  of  opinion  omitted.  —  Ed. 
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Court,  alleged  that  the  defendant,  on,  &c.,  "  violently  and  unlawfully 
assaulted  the  plaintiff,  and  st^ck  him,  and  also  threw  him,  the  plain- 
tiff, from  the  house  of  the  defendant  on  to  the  street  pavement,  in 
front  of  the  defendant's  house,  with  great  violence,  fracturing,"  &c. 

The  defendant  answered :  — 

First.  [That  there  was  a  justifiable  occasion  for  his  use  of  force, 
and  that  he  used  no  more  force  than  was  necessary.] 

Second.     General  denial. 

The  plaintiff  replied  by  general  denial  to  the  first  paragraph  of  the 
answer.  Trial  by  jury,  verdict  and  judgment  for  the  plaintiff  for 
§500. 

The  counsel  for  the  appellant  in  th^ir  brief  say :  "  "We  shall  not  stop 
now  to  discuss  the  merits  of  the  complaint  further  than  to  say  that  the 
first  paragraph  of  the  complaint  shows  an  eviction  from  the  defend- 
ant's premises,  and  we  have  thought  that  the  paragraph  should  aver 
that  the  injury  occurred  without  the  fault  of  the  plaintiff."  The  para- 
graph does  not  charge  an  injury  to  the  plaintiff  arising  out  of  the 
negligence  of  the  defendant,  but  an  unlawful  assault  upon,  and  bat- 
tery of,  the  plaintiff's  person.  In  such  cases  it  is  not  necessary  to 
allege  that  the  plaintiff  was  without  fault,  or,  in  other  words,  was  not 
guilty  of  contributory  negligence.  There  remains  nothing  more  to 
be  considered  except  such  questions  as  arise  on  a  motion  for  a  new 
trial. 

[Omitting  part  of  opinion.] 

The  defendant  asked  that  the  following  inten'ogatory  be  answered 
by  the  jury,  if  they  should  return  a  general  verdict,  viz. :  "  Did  the 
fault  or  negligence  of  the  plaintiff  contribute  in  any  way  to  the  injury 
of  the  plaintiff,  received  on  the  evening  of  the  3d  of  March,  1876?" 
The  Court  declined  to  direct  the  jury  to  answer  the  interrogatory,  and 
in  this  we  think  no  error  was  committed. 

The  right  of  the  plaintiff  to  recover  depended  not  upon  any  negli- 
gence of  the  defendant,  but  upon  the  assault  and  battery,  which,  if 
perpetrated  at  all  by  the  defendant,  was  intentional  and  purposed.  It 
may  be  that  the  defendant  did  not  intend  to  inflict  so  severe  an  injury 
upon  the  plaintiff  as  seemed  to  result  from  the  excess  of  force  applied 
by  him ;  but  it  does  not  therefore  follow  that  he  did  not  intend  to 
apply  that  force. 

The  doctrine  that  contributory  negligence  on  the  part  of  the  plaintiff 
wiU  defeat  his  action  has  been  generally  applied  in  actions  based  on 
the  negUgence  of  the  defendant,  in  short,  in  cases  involving  mutual 
negligence.  But  it  has  also  been  applied  in  some  cases  where  the  mat- 
ter complained  of  was  not  negligence  merely,  but  the  commission  of 
some  act  in  itself  unlawful,  without  reference  to  the  manner  of  com- 
mitting it,  as  the  wilful  and  unauthorized  obstruction  of  a  highway, 
whereby  a  person  is  injured.  Bviterfield  v.  Forrester,  11  East,  60; 
Dygert  v.  Scheiu-k,  23  "Wend.  446. 

The  doctrine,  however,  can  have  no  application  to  the  case  of  an 
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intentional  and  unlawful  assault  and  battery,  for  the  reason  that  the 
jjerson  thus  assaulted  is  under  no  obligation  to  exercise  any  care  to 
avoid  the  same  by  retreating  or  otherwise,  and  for  the  further  reason 
that  his  want  of  care  can  in  no  just  sense  be  said  to  contribute  to  the 
injury  inflicted  upon  him  by  such  assault  and  battery. 

An  intentional  and  unlawful  assault  and  battery  inflicted  upon  a 

person  is  an  invasion  of  his  right  of  personal  security,  for  which  the 

law  gives  him  redresg,  and  of  this  redress  he  cannot  be  deprived  on  the 

/ground  that  he  was  negligent  and  took  no  care  to  avoid  such  invasion 

/  of  his  right.  / ; 

/  /    The  trespass  was  purposely  committed  by  the  defendant.     If  he 
/  could  excuse  it  on  the  ground  of  the  alleged  misconduct  of  the  plain- 
/   tiff,  and  if  he  employed  no  more  force  than  was  necessary  and  reason- 
/able,  that  was  a  complete  defence.     Otherwise   the   plaintiff,  if  he 
/made  out  the  trespass,  was  entitled  to  recover,  and  no  negligence  on 
/  Ms  part,  as  before  observed,  could  defeat  his  action.     The  case  of 
Buter  V.  Foy,  46  Iowa,  132,  is  in  point.     There  the  plaintiff  alleged 
/  that  the  defendant  had  assaulted  and  beat  her  with  a  pitchfork.     On 
/  the  trial  the  defendant  asked,  but  the  Court  refused,  the  following  in- 
struction :  "  If  you  find   from  the   evidence   that  the   plaintiff  was 
injured,  or  contributed  to  her  injury,  by  her  own  act  or  negligence, 
defendant  would  not  be  liable  for  assault  and  battery  upon  her,  and 
plaintiff  cannot  recover."    On  appeal  the  Court  said  upon  this  point : 
"  The  doctrine  of  contributory  negligence  has  no  application  in  an 
action  for   assault  and  battery." 

The  case  here  is  entirely  unlike  that  of  Brown  v.  Kendall,  6  Cush. 

292.     There  the  defendant's  dog   and   another  were  fighting.     The 

defendant  was  beating  the  dogs  with  a  stick  in  order  to  separate  them, 

in  doing  which  he  accidentally  hit  the  plaintiff  in  the  eye  with  the 

stick.     It  was  held  that  trespass  vi  et  armis  was  the  proper  form  of 

/action,  because  the  injury  to  the  plaintiff  was  immediate  ;  but  that  as 

/  the  parting  of  the  dogs  was  a  proper  and  lawful  act,  and  as  the  hitting 

^of  the  plaintiff  was  not  intentional,  but  a  mere  accident  or  casualty, 

the  plaintiff  could  not  recover  at  all  without  showing  a  want  of  ordinary 

\   care  on  the  part  of  the  defendant ;  and  then  that  contributory  negligence 

^  on  the  part  of  the  plaintiff  would  defeat  the  action. 

Although,  according  to  the  common-law  system  of  pleading,  tres- 
pass vi  et  armis  was  the  proper  form  of  action  in  such  case,  the  essen- 
tial and  only  ground  on  which  the  action  could  rest  was  the  negligence 
of  the  defendant  in  doing  an  act  lawful  in  itself  whereby  the  plaintiff 
was  injured,  and  this  is  so  as  fully  as  if  the  plaintiff  had  framed  his 
declaration  in  case  for  the  negligence. 

The  difference  between  that  case  and  the  present  is  substantial  and 
vital.  In  that  case  the  battery  was  unintentional,  and  the  defendant 
therein  was  guUty  of  no  wrong  save  his  negligence.  Here  the  de- 
fendant intentionally  perpetrated  the  battery,  and  the  plaintiff's  right 
to  recover  was  not  based  upon  the  negligence  of  the  defendant  at  all. 

13 
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[Omitting  part  of  opinion.] 

We  find  no  error  in  the  record. 

The  judgment  below  is  affirmed  with  costs. 

Petition  for  a  rehearing  overruled.  Judlgment  affirmed. 


KRUM  ET  AL.  V.  ANTHONY. 

1886.     115  Pennsylvania  State,  431.1 

* 

Eeeoe  to  Common  Pleas,  Lehigh  County. 

Case  by  Anthony  against  Krum  and  Peters,  for  death  of  a  horse, 
alleged  to  have  been  occasioned  by  the  negligence  of  the  defendants 
in  not  making  and  keeping  in  repair  a  fence  between  the  lands  of 
plaintiff  and  the  defendants,  through  which  neglect  the  plaintiff's  horse 
strayed  into  the  defendants'  field  and  fell  into  a  stone  quarry  and  was 
killed. 

The  parties  occupied  adjoining  tracts  of  land,  and  there  was  a 
quarry  on  defendants'  tract  near  the  line.  PlaintiflC  claimed  that  there 
was  a  parol  agreement  between  previous  owners  of  the  two  tracts, 
whereby  the  part  of  the  fence  opposite  the  quarry  was  to  be  kept  up 
by  the  owner  of  the  tract  now  occupied  by  the  defendants. 

The  fence  near  the  quarry  was  down  at  the  time  of  the  damage  to 
the  plaintiff's  horse,  and  had  been  so  for  a  long  time.  Plaintiff  knew 
that  the  fence  was  down,  and  was  fully  acquainted  with  the  condition 
of  the  land.  He  put  a  horse  to  pasture  at  night  in  the  field  adjoining 
the  quarry.  During  the  night  the  horse  strayed  on  defendants'  prem- 
ises, fell  into  the  quarry,  and  was  killed. 

The  Court  instructed  the  jury  that,  if  there  was  such  an  agreement 
as  claimed  by  plaintiff,  and  it  was  never  changed,  then  the  defendants 
were  bound  to  maintain  that  part  of  the  fence  adjoining  the  quarry. 
The  Court  also  charged  that,  if  the  jury  found  that  it  was  the  duty  of 
the  defendants  to  make  the  fence,  and  that  they  neglected  and  refused 
to  make  it,  and  that,  owing  to  that  neglect,  the  horse  was  lost,  then 
the  defendants  were  liable. 

The  defendants  requested  instructions  (in  substance),  that,  if  plain^ 
tiff  knew  that  the  fence  was  no  longer  there,  and  knew  the  open  and 
exposed  condition  of  the  quarry,  and  with  such  knowledge  put  his 
horse  to  pasture  in  the  adjoining  field,  plaintiff  would  be>  guilty  of  con- 
tributory negligence,  and  could  not  recover.  The  instructions  were 
refused ;  and  the  refusal  constituted  the  third  and  fourth  assignments 
of  error. 

Verdict  for  plaintiff,  and  judgment  thereon.  Defendants  brought 
error. 

1  Statement  of  facts  abridged.    Arguments  omitted.  —  Ed. 
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Edward  Harvey  and  John  D.  Stiles  (Levi  Smoyer  and  H.  G.  Stiles 
with  them)  for  plaintiffs  in  error. 

James  S.  Siery,  for  defendant  in  error. 

Mr.  Justice  Green  delivered  the  opinion  of  the  Court,  March  7th, 
1887. 

We  think  the  learned  judge  of  the  Court  below  was  in  error  in  his 
treatment  of  the  subject  of  contributory  negligence.  His  view  seems 
to  have  been  that  if  the  defendants  were  subject  to  a  contract  duty  to 
maintain  the  division  fence  between  them  and  the  plaintiff,  at  the  place  of 
the  accident,  [and]  had  neglected  to  perform  that  duty,  in  consequence 
of  which  the  plaintiff's  horse  was  lost,  the  liability  of  the  defendants 
was  fixed  whether  the  plaintiff's  negligence  contributed  to  the  injury  or 
not.  We  so  understand  the  part  of  the  charge  covered  by  the  fourth 
assignment  and  the  answer  to  the  defendants'  third  point  We  are 
unable  to  agree  with  that  view  of  the  subject.  It  ignores  entirely  the 
consequences  of  the  plaintiff's  negligence  contributing  to  the  injury 
for  which  the  suit  is  brought.  Just  here  we  think  is  the  point  in  re- 
spect of  which  the  learned  judge  was  mistaken. 

The  action  was  not  brought  to  recover  damages  for  the  breach  of  a 
contract  to  maintain  a  fence.  On  the  contrary  it  was  an  action  of  case 
sounding  in  tort  to  recover  damages  for  the  loss  of  a  horse,  resulting 
from  the  negligence  of  the  defendants.  This  negligence  is  the  very 
gist  of  the  action.  So  far  as  the  subject  of  contributory  negligence  is 
concerned  it  is  precisely  the  same  as  if  the  action  had  been  brought  to 
recover  damages  for  a  personal  injury.  As  we  understand  the  law,  in 
any  case  where  an  injury  by  the  negligence  of  the  defendant  is  the 
basis  of  the  action,  the  right  to  recover  may  be  resisted  by  proof  that 
the  plaintiff's  own  negligence  contributed  to  the  injury.  If  such  negli- 
gence was  in  part  the  occasion  of  the  injury  which  the'  plaintiff  alleges 
he  has  sustained,  the  law  will  not  discriminate  between  the  negligence 
of  the  plaintiff  which  contributed  to  the  injury  and  the  negligence  of 
the  defendant  which  also  contributed  to  it.  It  simply  will  not  allow 
a  recovery  in  such  a  case.  The  facts  presented  by  way  of  hypothesis 
in  the  defendants'  third  point  were  such  as,  if  found  by  the  jury, 
undoubtedly  constituted  contributory  negligence  on  the  part  of  the 
plaintiff,  and  as  there  was  evidence  in  support  of  them,  the  point 
should  have  been  affirmed. 

The  language  covered  by  the  fourth  assignment  is  obnoxious  to  the 
same  objection,  as  it  overlooks  entirely  the  effect  of  the  plaintiff's  con- 
tributory negligence.  The  third  and  fourth  assignments  of  error  are 
sustained,  and  upon  them  the  judgment  is  reversed. 

Judgment  reversed  and  venire  de  novo  awarded. 
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DONOVAN  ET  AL.  V.  HANNIBAL  &  ST.  JOSEPH   RAn.EOAD 
COMPANY,  Appellant. 

1886.     89  Missouri,  147.1 

Appeal  from  Buchanan  Circuit  Court.     Hon.  J.  P.  Grubb,  Judge. 

/Smith  &  Krauthoff,  for  appellant. 

Doniphan  &  Meed,  for  respondent. 

Black,  J.  This  is  a  suit  for  double  damages  under  section  809,  Re- 
vised Statutes,"  for  injuries  to  cattle.  The  facts  disclosed  on  the  trial 
are  as  follows :  Defendant's  road  runs  through  a  farm  owned  b^-  the 
plaintiff,  Donovan.  He  enclosed  fifty  acres  by  building  a  fence  on  three 
sides,  the  railroad  constituting  the  fourth  side.  Before  erecting  the 
fence  he  ilotified  defendant  of  his  intention  and  requested  its  proper 
agents  to  fence  the  road,  stating  at  the  same  time  that  the  land  was 
lower  than  the  track,  and  if  it  should  rain  his  cattle  would  go  upon  the 
road.  He  made  a  like  request  after  the  fence  had  been  completed, 
saying  then  that  the  grass  was  going  to  waste.  He  at  the  same  time 
offered  to  build  the  fence  for  defendant  at  its  cost,  but  this  proposition 
was  rejected,  the  agent  saying  that  they  were  better  prepared  to  build 
fences  than  plaintiff.  The  agent  then,  as  he  had  before,  promised 
to  make  the  fence.  From  two  to  four  weeks  later  Donovan,  and 
McKinley,  the  other  plaintiff,  turned  some  forty  head  of  their  cattle  on 
the  pasture.  A  son  of  one  of  the  plaintiffs  paid  some  attention  to  the 
cattle  for  a  time,  keeping  them  off  the  road.  On  the  night  of  the  third 
day  that  the  cattle  were  in  the  pasture  it  rained,  and  thej^  then  went  on 
the  road,  and  six  or  eight  were  damaged  by  the  defendant's  cars  run- 
ning upon  them. 

The  man  J'  constitutional  questions  as  to  the  validity  of  section  809, 
raised  in  the  trial  Court  and  preserved  in  the  record,  have  been  so  often 
ruled  against  the  appellant  that  further  notice  need  not  be  taken  of 
them. 

The  defendant  offered  no  evidence,  but  asked  the  following  instruc- 
tion, which  was  refused :  — 

"  The  jury  are  instructed  that  if  the  evidence  shows  that  if  the  plain- 
tiff turned  his  said  stock  into  his  lot  where  they  were  injured,  knowing 
that  locomotives  and  trains  of  cars  were  running  at  all  hours  of  the  daj' 

1  Arguments  omitted.  —  Ed. 

2  "  Every  railroad  corporation  .  .  .  shall  erect  and  maintain  lawful  fences  on  the 
sides  of  the  road  where  the  same  passes  through,  along,  or  adjoining  inclosed  or  culti- 
vated fields  or  uninclosed  lands ;  .  .  .  and  until  fences  .  .  .  shall  be  made  and  main- 
tained, such  corporation  shall  be  liable  in  double  the  amount  of  all  damages  which 
shall  be  done  by  its  agents,  engines,  or  cars  to  .  .  ,  animals  on  said  road  or  by  reason 
of  any  .  .  .  animals  escaping  from,  or  coming  upon  said  lauds,  fields,  or  inclosures, 
occasioned  in  either  case  by  the  failure  to  construct  or  maintain  such  fences. 
After  such  fences  .  .  .  shall  be  duly  made  and  maintained,  said  corporation  shall  not 
be  liable  for  any  such  damage,  unless  negligently  or  wilfully  done."  .  .  . —  Eev.  Stat. 
Missouri,  section  809.  —  Ed. 
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and  night  on  the  defendant's  railroad  track,  and  knew  that  said  track 
crossed  his  said  lot,  and  that  no  fence  of  any  kind  was  on  either  side  of 
the  railroad  track,  and  that  such  locomotives  could  not  be  operated  on 
said  track  without  running  near  said  animals,  and  that  said  animals 
were  in  danger  of  receiving  injury  from  such  engines  and  cars,  then  he 
was  guiltj'  of  such  negligence  as  will  bar  a  recoverj'  in  this  action." 

The  defendant  answered  alone  by  way  of  a  general  denial.  Con- 
tributory negligence  is  a  matter  of  defence,  and  must  be  pleaded  to  be  • 
available  as  a  defence.  No  such  issue  of  fact  was  presented  in  this 
case,  and  for  these  reasons  the  instruction  was  properly  refused.  Had 
such  a  defence  been  stated  in  the  answer,  still  the  instruction  should 
have  been  refused,  for  it  fails  to  submit  any  question  of  negligence  on 
the  part  of  the  plaintiffs  to  the  jurors.  It  assumes  that  the  facts  therein 
hypothetically  stated,  in  and  of  themselves,  constitute  negligence.  The 
facts  recited  do  not  necessarily  lead  to  such  a  conclusion. 

Again,  the  plaintiff  had  the  undoubted  right  to  enclose  his  pasture 
and  when  enclosed  to  make  use  of  it  for  a  pasture.  Those  cases  cited 
where  animals  were  at  large  contrar3',to  some  law,  and  strayed  upon  the 
railroad  and  were  killed  or  damaged,  can  have  no  possible  application 
to  this  case.  By  statute  it  is  made  the  duty  of  the  defendant  to  fence 
its  road,  and  it  is  made  liable  to  the  owner  of  cattle  for  double  the 
amount  of  all  damages  done  to  them  occasioned  bj'  reason  of  the  failure 
to  fence  the  road.  The  landowner  maj^  it  is  true,  build  the  fence  and 
then  recover  the  value  from  the  railroad  companj',  but  there  is  no  dutj- 
resting  upon  him  to  build  the  fence.  The  duty  is  upon  the  company, 
and  it  cannot  shift  the  duty,  upon  the  land  proprietor.  Neither  is  the 
land  owner  deprived  of  the  use  of  his  lands  because  of  the  neglect 
of  the  company  to  construct  fences  as  the  law  says  it  shall.  As  is 
said  in  Thompson  on  Negligence,  volume  1,  page  531  :  "  There  is  no 
negligence  in  his  pasturing  his  cattle  upon  his  own  premises,  although 
he  is  aware  of  the  defective  condition  of  the  fence,  which  it  is  the  duty 
of  the  company  to  maintain  between  it  and  the  railroad  track.  He  can- 
not be  deprived  of  the  ordinary  and  proper  use  of  his  property  by  the 
failure  of  the  railroad  company  to  perform  its  duty."  The  same  is 
equally  true  where  there  is  a  total  failure  to  fence.  In  every  case  where 
the  railroad  passes  through  enclosed  fields,  and  is  not  fenced,  there  is 
more  or  less  danger  to  cattle  and  other  animals.  This  danger  is  known 
to  every  man  of  common  observation.  If  these  facts  will  defeat  the 
owner  in  a  suit  under  the  statute,  then  the  statute  ceases  to  be  of  any 
avail  to  one  who  is  diligent  enough  to  fence  up  his  lands.  The  statute 
is  designed  to  furnish  a  remedy  to  the  owner  of  the  stock,  as  well  as  to 
protect  the  lives  of  persons  travelling  on  the  railroad.  It  subserves  a 
double  purpose.  Parish  v.  Railroad,  63  Mo.  286.  The  principle  con- 
tended for  here  by  the  appellant  nullifies  the  statute  as  to  persons  who 
see  fit  to  enclose  their  lands.  It  cannot  be  the  law.  Perhaps  there,  are 
authorities  in  some  of  the  States  which  would  lead  to  a  different  con- 
clusion, but  we  decline  to  follow  them.     ■ 
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Our  conclusion  is  that  there  was  no  evidence  in  the  case  to  justify  the 
Court,  in  any  event,  in  giving  any  instruction  upon  contributory  negli- 
gence, though  the  pleadings  had  been  framed  to  that  end. 

The  judgment  is  affirmed.    All  concur. 
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COMPANY. 

1870.     26  Wisconsin,  223.1 

Action  to  recover  damages  for  destruction  of  haj',  sheds,  stables,  &c., 
by  a  fire  alleged  to  have  originated  in  the  negligence  of  the  railwaj-  com- 
pany. Fire  was  communicated  by  sparks  from  railroad  engine  to  dry 
grass,  weeds,  &c.,  which  had  been  allowed  to  accumulate  on  defendant's 
land,  on  both  sides  of  the  track ;  and  thence  the  fire  passed  upon  plain- 
tiff's land  where  dry  grass  and  weeds  had  also  been  permitted  to  accu- 
mulate. A  strong  wind  was  blowing  from  the  track  towards  plaintiff's 
buildings,  about  one  hundred  and  forty  rods  distant.  The  dry  and  com- 
bustible matter  on  the  railroad  land  and  on  plaintiff's  land,  together 
with  the  wind,  served  to  carry  the  fire  to  plaintiff's  buildings,  &c.,  which 
were  destroyed. 

Trial ;  verdict  and  judgment  for  plaintiff.     Defendant  appealed. 

Pease  &  Ruger,  for  appellant. 

Williams  &  /Sale,  for  respondent. 

Dixon,  C.  J.  All  the  authorities  agree  that  the  presence  of  dry 
grass  and  other  inflammable  material  upon  the  way  of  a  railroad,  suf- 
fered to  remain  there  by  the  company  without  cause,  is  a  fact  from 
which  the  jury  may  find  negligence  against  the  company.  The  cases  in 
Illinois,  cited  and  relied  upon  by  counsel  for  the  defendant,  hold  this. 
They  hold  that  it  is  proper  evidence  for  the  jury,  who  may  find  negli- 
gence from  it,  although  it  is  not  negligence  per  se.  Railroad  Co.  v. 
Shanefelt,  47  111.  497 ;  Illinois  Central  Railroad  Co.  v.  Nimn,  51  id.  78 ; 
Railroad  Co.  v.  Mills,  42  id.  407  ;  Bass  v.  Railroad  Co.,  28  id.  9.  The 
Court  below  ruled  in  the  same  way,  and  left  it  for  the  jury  to  say 
whether  the  suffering  of  the  combustible  material  to  accumulate  upon 
the  right  of  way  and  sides  of  the  track,  or  the  failure  to  remove  the 
same,  if  the  jury  so  found,  was  or  was  not,  under  the  circumstances, 
negligence  on  the  part  of  the  companj'.  No  fault  can  be  found  with  the . 
instructions  in  this  respect ;  and  the  next  question  is  as  to  the  charge 
of  the  Court,  and  its  refusal  to  charge,  respecting  the  alleged  negligence 
of  the  plaintiff  contributing,  as  it  is  said,  to  the  loss  or  damage  com- 

1  Statement  of  facts  abridged.  Arguments  omitted.  Only  snch  portion  of  the  two 
opinions  of  Dixon,  C.  J.,  are  given  as  relate  to  one  question.  The  dissenting  opinion 
of  Paine,  J.,  is  omitted.  — Ed. 


KELLOGG  V.   CHICAGO   AND  NOETHWESTEKN  EAILWAY  CO.      199 

plained  of.    This  is  the  leading  and  most  important  question  in  the 
case.     It  is  a  question  upon  which  there  is  some  conflict  of  authority. 

The  facts  were,  that  the  plaintiff  had  permitted  the  weeds,  grass,  and 
stubble,  to  remain  upon  his  own  land  immediately  adjoining  the  railway 
of  the  defendant.  They  were  dry  and  combustible,  the  same  as  the 
weeds  and  grass  upon  the  right  of  way,  though  less  in  quantity,  because 
within  the  right  of  way  no  mowing  had  ever  been  done,  and  the  growth 
was  more  luxm-iant  and  heavy.  The  plaintiff  had  not  cut  and  removed 
the  grass  and  weeds  from  his  own  land,  nor  jploughed  in  or  removed 
the  stubble,  so  as  to  prevent  the  spread  of  fire  in  case  the  same  should 
be  communicated  to  the  dry  grass  and  weeds  upon  the  railroad,  from 
the  engines  operated  by  the  defendant.  The  grass,  weeds,  and  stubble, 
upon  the  plaintiff's  land,  together  with  the  wind,  which  was  blowing 
pretty  strongly  in  that  direction,  served  to  carry  the  fire  to  the  stacks, 
buildings,  and  other  property  of  the  plaintiff,  which  were  destroyed  by 
it,  and  which  were  situated  some  distance  from  the  railroad.  The  flre 
originated  within  the  line  of  the  railroad,  and  near  the  track,  upon  the 
land  of  the  defendant.  It  was  communicated  to  the  dry  grass  and  other 
combustible  material  there,  by  coals  of  fire  dropped  from  an  engine  of 
the  defendant  passing  over  the  road.  The  evidence  tends  very  clearly 
to  establish  these  facts,  and  under  the  instructions  the  jury  must  have 
so  found.  The  plaintiff  is  a  farmer,  and,  in  the  particulars  here  in  con- 
troversj',  conducted  his  farming  operations  the  same  as  other  farmers 
throughout  the  country.  It  is  not  the  custom  anywhere  for  farmers  to 
remove  the  grass  or  weeds  from  their  waste  lands,  or  to  plough  in  or 
remove  their  stubble,  in  order  to  prevent  the  spread  of  fire  originating 
from  such  causes. 

Upon  this  question,  as  upon  the  others,  the  Court  charged  the  jury 
that  it  was  for  them  to  say  whether  the  plaintiff  was  guilty  of  negli- 
gence, and,  if  they  found  he  was,  that  then  he  could  not  recover.  On 
the  other  hand,  the  defendant  asked  an  instruction  to  the  effect  that  it 
was  negligence  per  se  for  the  plaintiff  to  leave  the  grass,  weeds,  and 
stubble  upon  his  own  land,  exposed  to  the  fire  which  might  be  commu- 
nicated to  them  from  the  burning  grass  and  weeds  on  the  defendant's 
right  of  wa}^  and  that  for  this  reason  there  could  be  no  recovery  on  the 
part  of  the  plaintiff.  The  Court  refused  to  give  the  instruction,  and,  I 
think,  rightiJ^  The  charge  upon  this  point,  as  well  as  upon  the  other, 
was  quite  as  favorable  to  the  defendant  as  the  law  will  permit,  and  even 
more  so  than  some  of  the  authorities  will  justify.  The  authorities  upon 
this  point  are,  as  I  have  said,  somewhat  in  conflict.  The  two  cases 
first  above  cited  from  Illinois  hold  that  it  is  negligence  on  the  part  of 
the  adjoining  landowner  not  to  remove  the  dry  grass  and  combustible 
material  from  his  own  land  under  such  circumstances,  and  that  he  can- 
not recover  damages  where  the  loss  is  by  flre  thus  communicated. 
Those  decisions  were  by  a  divided  Court,  by  two  only  of  the  three 
judges  composing  it.  They  rest  upon  no  satisfactory  grounds,  whilst 
the  reasons  found  in  the  opinions  of  the  dissenting  judge  are  very  strong 
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to  the  contrar}'.  Opposed  to  these  are  the  unanimous  decisions  of  the 
courts  of  New  York,  and  of  the  Euglish  Court  of  Exchequer,  upon  the 
identical  point.  Cook  v.  Champlain  Transportation  Co.,  1  Denio,  91 ; 
Vaughan  v.  Taff  Yale  Railway  Co.,  3  Hurl,  and  Nor.  743  ;  Same  v. 
Same,  5  id.  679.  These  decisions,  though  made  many  years  before  the 
Illinois  cases  arose,  are  not  referred  to  in  them.  The  last  was  the  same 
case  on  appeal  in  the  Exchequer  Chamber,  where,  although  the  judgment 
was  reversed,  it  was  upon  another  point.  This  one  was  not  questioned, 
but  was  affirmed,  as  will  be  seen  from  the  opinions  of  the  judges,  pai-ti- 
cularly  of  Cockburn,  C.  J.,  and.Willes,  J.  The  reasoning  of  those 
cases  is,  in  mj-  judgment,  unanswerable.  I  do  not  see  that  I  can  add 
anything  to  it.  They  show  that  the  doctrine  of  contributorj-  negligence 
is  wholly  inapplicable, —  that  no  man  is  to  be  charged  with  negligence 
because  he  uses  his  own  property  or  conducts  his  own  affairs  as  other 
people  do  theirs,  or  because  he  does  not  change  or  abandon  such  use, 
and  modifj'  the  management  of  his  affairs,  so  as  to  accommodate  him- 
self to  the  negligent  habits  or  gross  misconduct  of  others,  and  in  order 
that  such  others  vaay  escape  the  consequences  of  their  own  wrong,  and 
continue  in  the  practice  of  such  negligence  or  misconduct.  In  other 
words,  thej*  show  that  no  man  is  to  be  deprived  of  the  free,  ordinary, 
and  proper  use  of  his  own  property  by  reason  of  the  negligent  use  which 
his  neighbor  may  inake  of  his.  He  is  not  his  neighbor's  guardian  or 
keeper,  and  not  to  answer  for  his  neglect.  The  case  put  hy  the  Court 
of  New  York,  of  the  owner  of  a  lot  who  builds  upon  it  in  close  prox- 
imitj-  to  the  shop  of  a  smith,  is  an  apt  illustration.  Or  let  us  suppose 
that  A.  and  B.  are  proprietors  of  adjoining  lands.  A.  has  a  dwelling- 
house,  barns,  and  other  buildings  upon  his,  and  cultivates  some  portion 
of  it.  B.  has  a  planing  mill,  or  other  similar  manufacturing  establish- 
ment upon  his,  near  the  line  of  A.,  operated  hy  steam.  B.  is  a  careless 
man,  habitually  so,  and  suffers  shavings  and  other  inflammable  material 
to  accumulate  about  his  mUls  and  up  to  the  line  of  A.,  and  so  near  to 
the  fire  in  the  mill  that  the  same  is  liable  at  any  time  to  be  ignited.  A. 
knows  this,  and  remonstrates  with  B.,  but  B.  persists.  Upon  A.'s  land, 
immediately  adjoining  the  premises  of  B.,  it  is  unavoidable,  in  the  ordi- 
nar}-  course  of  husbandrj',  or  of  A.'s  use  of  the  land,  that  there  should 
be  at  certain  seasons  of  the  year,  unless  A.  removes  them,  dry  grass 
and  stubble,  which,  when  set  fire  to,  will  endanger  his  dwelling-house 
and  other  property  of  a  combustible  nature,  especially  with  the  wind 
blowing  in  a  particular  direction  at  the  time.  It  m&y  be  a  ver^'  con- 
siderable annual  expense  and  trouble  to  A.  to  remove  them.  It  may 
require  considerable  time  and  labor,  a  useless  expenditure  to  him, 
diverting  his  attention  from  other  affairs  and  duties.  The  constant 
watching  to  guard  against  the  carelessness  and  negligence  of  B.  is  a 
great  tax  upon  his  time  and  patience.  The  question  is :  Does  the  law 
require  this  of  him,  lest,  in  some  unguarded  moment,  the  fire  should 
break  out,  his  property  be  destroyed,  and  he  be  remediless?  If  the  law 
does  so  require,  if  it  imposes  on  him  the  duty  of  guarding  against  B.'s 
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negligence,  and  of  seeing  that  no  injury  shall  come  from  it,  or,  if  it  does 
come,  that  it  shall  be  his  fault  and  not  B.'s,  it  is  important  to  know 
upon  what  principle  it  is  that  the  burden  is  thus  shifted  from  B.  to 
himself.  I  know  of  no  such  principle,  and  doubt  whether  anv  Court 
could  be  found  diliberately  to  announce  or  affirm  it.  And  yet  such  is 
the  result  of  holding  the  doctrine  of  contributory  negligence  applicable 
to  such  a  case.  A.  is  compelled,  all  his  lifetime,  at  much  expense  and 
trouble,  to  watch  and  guard  against  the  negligence  of  B.,  and  to  pre- 
vent any  injuries  arising  from  it,  and  for  what?  Simply  that  B.  may 
continue  to  indulge  in  such  negligence  at  his  pleasure.  And  he  does  so 
with  impunity.  The  law  affordg  no  redress  against  him.  If  the  prop- 
erty is  destroj'ed,  it  is  because  of  the  combustible  material  on  A.'s 
land,  which  carries  the  fire,  and  which  is  A.'s  fault,  and  A.  is  the  loser. 
No  loss  can  ever  possibly  overtake  him.  A.  is  responsible  for  the  negli- 
gence, but  not  he  himself.  He  kindles  the  Are,  and  A.  stands  guard 
over  it.  He  sets  the  dangerous  element  in  motion,  and  uses  and  oper- 
ates it  for  his  own  benefit  and  advantage,  negligently  as  he  pleases, 
whilst  A.,  with  sleepless  vigilance,  sees  to  it  that  no  damage  is  done,  or 
if  there  is,  that  he  will  be  the  sufferer.  This  is  the  reductio  ad  absur- 
dum  of  applying  the  doctrine  of  contributory  negligence  in  such  a  case. 
And  it  is  absurd,  I  care  not  by  what  Court  or  where  applied. 

Now  the  ease  of  a  railroad  company  is  like  the  case  of  an  individual. 
Both  stand  on  the  same  footing  with  respect  to  their  rights  and  liabili- 
ties. Both  are  engaged  in  the  pursuit  of  a  lawful  business,  and  are 
alike  liable  for  damage  or  injury  caused  by  their  negligence  in  the 
prosecution  of  it.  Fire  is  an  agent  of  an  exceedingly  dangerous  and 
unruly  kind,  and,  though  applied  to  a  lawful  purpose,  the  law  requires 
the  utmost  care  in  the  use  of  all  reasonable  and  proper  means  to  pre- 
vent damage  to  the  property  of  third  persons.  This  obligation  of 
care,  the  want  of  which  constitutes  negligence  according  to  the  circum- 
stances, is  imposed  upon  the  party  who  uses  the  fire,  and  not  upon 
those  persons  whose  property  is  exposed  to  danger  by  reason  of  the 
negligence  of  such  party.  Third  persons  are  merely  passive,  and  have 
the  right  to  remain  so,  using  and  enjoying  their  own  property  as  they 
will,  so  far  as  responsibility  for  the  negligence  of  the  party  setting  the 
unruly  and  destructive  agent  in  motion  is  concerned.  If  he  is  negligent, 
and  damage  ensues,  it  is  his  fault  and  cannot  be  theirs,  unless  they 
contribute  to  it  by  some  unlawful  or  improper  act.  But  the  use  of  their 
own  property  as  best  suits  their  own  convenience  and  purposes,  or  as 
•  other  people  use  theirs,  is  not  unlawful  or  improper.  It  is  perfectly 
lawful  and  proper,  and  no  blame  can  attach  to  them.  He  cannot,  by  his 
negligence,  deprive  them  of  such  use,  or  say  to  ,them,  "  Do  this  or  that 
with  your  property,  or  I  will  destroy  it  by  the  negligent  and  improper 
use  of  my  Are."  The  fault,  therefore,  in  both  a  legal  and  moral  point 
of  view,  is  with  him,  and  it  would  be  something  strange  should  the  law 
visit  all  the  consequences  of  it  upon  them.  The  law  does  not  do  so, 
and  it  is  an  utter  perversion  of  the  maxim  sic  utere  tuo,  etc.,  thus  to 
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apply  it  to  the  persons  whose  property  is  so  destroyed  by  the  negligence 
of  another.  It  is  changing  it  from  "  So  use  j-our  own  as  not  to  injure 
another's  property,"  to  "  So  use  j-our  own  that  another  shall  not  injure 
your  property,"  by  his  carelessness  and  negligence.  It  would  be  a  very 
great  burden  to  lay  upon  all  the  farmers  and  proprietors  of  lands  along 
our  extensive  lines  of  railway,  were  it  to  be  held  that  they  are  bound  to 
guard  against  the  negligence  of  the  companies  in  this  way, —  that  the 
law  imposes  this  duty  upon  them.  Always  burdensome  and  difHcnlt,  it 
would,  in  numerous  instances,  be  attended  with  great  expense  and 
trouble.  Changes  would  have  to  be  made  in  the  mode  of  use  and  occu- 
pation, and  sometimes  the  use  abandoned,  or  at  least  all  profitable  use. 
Houses  and  buildings  would  have  to^be  removed,  and  valuable  timber 
cut  down  and  destroj-ed.  These  are,  in  general,  very  combustible, 
especiall3'  at  particular  seasons  of  the  j'ear.  The  presence  of  these 
along  or  near  the  line  of  the  raUroad  would  be  negligence  in  the  farmer 
or  proprietor.  In  the  event  of  their  destruction  by  the  negligence  of  the 
company,  he  would  be  remediless.  He  must  remove  them,  therefore, 
for  his  own  safety.  His  only  security  consists  in  that.  He  must  remove 
'everything  combustible  from  his  own  land  in  order  that  the  company 
(may  leave  all  things  combustible  on  its  land  and  exposed  without  fear 
of  loss  or  danger  to  the  company  to  being  ignited  at  any  moment  by 
the  fires  from  its  own  engines.  If  this  duty  is  imposed  upon  the  farmers 
and  other  proprietors  of  adjoining  lands,  why  not  require  them  to  go  at 
once  to  the  railroad  and  remove  the  dry  grass  and  other  inflammable 
material  there?  There  is  the  origin  of  the  mischief,  and  there  the 
I  place  to  provide  securities  against  it.  It  is  vastly  easier,  by  a  few 
slight  measures  and  a  little  precaution,  to  prevent  the  conflagration  in 
the  first  place  than  to  stay  its  ravages  when  it  has  once  begun,  particu- 
larly if  the  wind  be  blowing  at  the  time,  as  it  generally  is  upon  our 
open  prairies,  "With  comparatively  little  trouble  and  expense  upon 
the  road  itself,  a  little  labor  bestowed  for  that  purpose,  the  mischief 
might  be  remedied.  And  this  is  an  additional  reason  why  the  burden 
ought  not  to  be  shifted  from  the  companj-  upon  the  proprietor  of  the 
adjoining  land ;  although,  if  it  were  otherwise,  it  certainh'  would  not 
change  what  ought  to  be  the  clear  rule  of  law  upon  the  subject. 

And  the  following  cases  will  be  found  in  strict  harmony  with  those 
above  cited,  and  strongly  to  sustain  the  principles  there  laid  down,  and 
for  which  I  contend :  Martin  v.  Western  Union  Railroad  Co.,  23  Wis. 
437 ;  Piggott  v.  Eastern  Counties  R.  R.  Co.,  54  E.  C.  L.  228  ;  Smith 
T.  London  and  Southwestern  R.  R.  Co.,  Law  Reports,  5  C.  P.  98; 
Vaughan  v.  Menlove,  7  C.  &  P.  525  [32  E.  C.  L.  613]  ;  Mewey  v. 
JVourse,  54  Me.  256  ;  Turbermlle  v.  Stampe,  1  Ld.  Eaym.  264 ;  s.  c. 
1  Salk.  13 ;  Pantam  v.  Isham,  id.  19  ;  Field  v.  N.  Y.  C.  R.  R.,  32 
N.  Y.  339  ;  Bachdder  v.  Heagan,  18  Maine,  32  ;  Bariiard  v.  Poor, 
21  Pick.  378  ;  Fero  v.  Buffalo  and  State  Line  R.  R.  Co.,  22  N.  Y. 
209  ;  FremanUe  v.  The  London  and  Northwestern  R.  R.  Co.,  100  E. 
C.  L.  88 ;   Hart  v.  Western  Railroad  Co..  13  Met.  99 ;    Ingersoll  v. 
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StocJcbridge  &  Fittsfield  B.  B.  Co.,  8  Allen,  438  ;  Ferley  v.  Eastern 
Bailroad  Co.,  98  Mass..  414  ;  Hooksett  v.  Concord  Bailroad,  38  N.  H. 
242  ;  McCready  v.  Bailroad  Co.,  2  Strobh.  Law  R.  356  ;  Cleaveland  v. 
Orand  Trunk  Bailway  Co.,  42  Vt.  449  ;  1  Bl.  Comm.  131 ;  Com.  Dig. 
Action  for  Negligence  (A.  6). 

It  is  true  that  some  of  these  cases  arose  under  statutes  creating  a 
liability  on  the  part  of  railroad  companies,  but  that  does  not  affect  the 
principle.  Negligence  in  the  plaintiff,  contributing  to  the  loss,  is  a 
defence  to  an  action  under  the  statutes,  the  same  as  to  an  action  at 
common  law.     8  Allen,  440  ;  6  id.  87. 

Cole,  J.,  concurred. 

Paine,  J.,  delivered  a  dissenting  opinion. 

Judgment  affirmed. 

Defendants  moved  for  a  rehearing. 

Pease  &  Buyer  argued  in  support  of  the  motion. 

Dixon,  C.J.  (Sept.  21,  1871.)  ..  .  And  the  majority  of  the  Court 
also  still  adheres  to  the  position  that  the  failure  of  the  plaintiff  to  remove 
the  dry  grass  or  stubble  from  his  own  land  in  order  to  prevent  the  spread 
or  communication  of  fire  set  by  the  default  or  misconduct  of  the  defend- 
ant, was  not  wrongful  and  improper  on  his  part,  not  a  culpable  omis- 
sion of  duty  by  which  he  may  be  said  to  have  co-operated  in  the 
destruction  of  his  own  property.  We  still  think  that  the  law  imposed 
no  such  duty  upon  him.  In  the  exercise  of  his  lawful  rights,  every  man 
has  a  right  to  act  on  the  belief  that  every  other  person  will  perform  his 
duty  and  obey  the  law ;  and  it  is  not  negligence  to  assume  that  he  is 
not  exposed  to  a  danger  which  can  only  come  to  him  through  a  dis- 
regard of  law  on  the  part  of  some  other  person.  Jetter  v.  New  York 
&  Harlem  B.  B.  Co.,  2  Keyes,  154 ;  Earhart  v.  Yb-ungblood,  27  Pa. 
St.  332.  The  rule  of  law  on  this  subject,  sustained  by  numerous  author- 
ities, is  well  stated  in  Shearman  and  Redfield  on  Negligence,  sec.  31,  as 
follows :  "As  there  is  a  natural  presumption  that  every  one  will  act 
with  due  care,  it  cannot  be  imputed  to  the  plaintiff  as  negligence  that 
he  did  not  anticipate  culpable  negligence  on  the  part  of  the  defendant. 
Nor  even  where  the  plaintiff  sees  that  the  defendant  has  been  negligent, 
is  he_  bound  to  anticipate  all  the  perils  to  which  he  may  possibly  be 
exposed  by  such  negligence,  or  even  to  refrain  absolutely  from  pursuing 
his  usual  course  on  account  of  risks  to  which  he  is  probably  exposed  by 
the  defendant's  fault.  Some  risks  are  taken  by  the  most  prudent  men  ; 
and  the  plaintiff  is  not  debarred  from  recover^'  for  his  injurj',  if  he  has 
adopted  the  course  which  most  prudent  men  would  take  under  similar 
circumstances."  And  see  particularly  Newson  v.  Bailroad  Co,  29  N.  Y. 
390  ;  Ernst  v.  Bailroad  Co.,  35  N.  Y.  28  ;  Bailroi^d  Co.  v.  Ogier, 
35  Pa.  St.  60 ;  Clayards  v.  Dethick,  12  Q.  B.  439 ;'  and  Johnson  v. 
Belden.,  2  Lansing,  437.  And  in  section  6,  the  same  authors  correctly 
observe  that  the  law  makes  no  unreasonable  demands  ;  that  no  one  is 
guilty  of  culpable  negligence  by  reason  of  failing  to  take  precautions 
which  no  other  man  would  be  likely  to  take  under  the  same  circum- 
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stances,  even  though,  if  he  had  used  them,  the  injury  would  certainly 
have  been  avoided.  In  Yaughan  v.  Taff  Yale  Railway  Co.,  last 
above  cited,  it  appeared  that  in  the  plaintiff's  wood  adjoining  the  rail- 
waj-,  "  there  was  a  great  quantity  of  dry  grass,  of  a  highlj-  inflammable 
nature.  The  wood  had  frequently  been  set  on  fire  by  sparks  from  the 
locomotives,  and  on  four  occasions  the  defendants  had  paid  for  the 
damage.  In  1853  [the  fire  in  question  having  occurred  in  1856],  the 
plaintiff  wrote  to  the  secretary  of  the  companj- :  '  No  fire  was  known 
in  the  memory  of  man  in  the  wood  before  the  Aberdon  Railway  was 
made ;  since  it  has  been  made,  four  or  five  times  the  wood  has  been 
ignited.  Any  one  looking  at  it  can  easily  satisf\-  himself  that  in  a  dry 
season  the  wood  is  just  about  as  safe  a  state  as  a  barrel  of  gun- 
powder at  Cyforthfa  Rolling  Mill.'  The  plaintiff  had  taken  no  steps 
to  clear  away  the  accumulation  of  dry  grass  and  fallen  branches  in  the 
wood."  Upon  this  evidence  the  judge  refused  to  leave  the  question  to 
the  jury,  "  whether  the  plaintiff  had  not  been  guilty  of  negligence  in 
permitting  the  wood  to  be  in  a  combustible  state  by  not  properly  clear- 
ing it,"  saying,  that  he  thought  there  was  no  duty  on  the  part  of  the 
plaintiff  to  keep  his  wood  in  any  particular  state.  This  ruling  was 
affirmed  on  the  proceeding  to  show  cause  against  a  new  trial,  in  the 
following  language  by  Bramwell,  B.,  delivering  the  judgment  of  the 
Court:  "It  remains  to  notice  another  point  made  by  the  defendants. 
It  was  said  that  the  plaintiff 's  land  was  covered  with  very  combustible 
vegetation,  and  that  he  contributed  to  his  own  loss,  and  Mr.  Llo^'d  very 
ingeniously  likened  the  case  to  that  of  an  overloaded  barge  .swamped 
by  a  steamer.  "We  are  of  opinion  this  objection  fails.  The  plaintiff 
used  his  land  in  the  natural  and  proper  way  for  the  purposes  for  which 
it  was  fit.  The  defendants  come  to  it.  he  being  passive,  and  do  it 
mischief.  In  the  case  of  the  overloaded  barge,  the  owner  uses  it  in  an 
unnatural  and  improper  way,  and  goes  in  search  of  the  danger,  having 
no  right  to  impede  another  natural  and  proper  waj'  of  using  a  public 
highway.  We  therefore  think  the  direction  was  right,  the  verdict  satis- 
factory, and  the  rule  must  be  discharged." 

The  learned  counsel  strongly  combat  this  position,  and  argue  that,  if 
logicallj' 'carried  out,  the  doctrine  would  utterly  abrogate  the  rule  that  a 
party  cannot  recover  damages  where,  by  the  exercise  of  ordinary  care, 
he  could  have  avoided  the  injnrj- ;  and  so,  in  the  present  case,  after  dis- 
covering the  fire,  the  plaintiff  miglit  have  leaned  on  his  plough-handles 
and  watched  its  progress,  without  effort  to  staj-  it,  where  such  effort 
would  have  been  effectual,  and  yet  have  been  free  from  culpable  negh- 
gence.  The  distinction  is  between  a  known,  present,  or  immediate  dan- 
ger, arising  from  the  negligence  of  another, —  that  which  is  imminent 
and  certain,  unless  the  party  does  or  omits  to  do  some  act  bj'  which  it 
may  be  avoided,  —  and  a  danger  arising  in  like  manner,  but  which  is 
remote  and  possible  or  probable  only,  or  contingent  and  uncertain, 
depending  on  the  course  of  future  events,  such  as  the  future  conduct  of 
the  negligent  party,  and  other  as  yet  unknown  and  fortuitous  circum- 
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stances.  The  difference  is  that  between  realization  and  anticipation. 
A  man  in  his  senses,  in  face  of  what  has  been  aptly  termed  a  "seen 
danger"  (Shearman  and  Eedfield,  §  34,  note  1),  that  is, one  which  pres- 
ently threatens  and  is  known  to  him,  is  bound  to  realize  it,  and  to  use 
all  proper  care  and  make  all  reasonable  efforts  to  avoid  it,  and  if  he  does 
not,  it  is  his  own  fault ;  and  he  having  thus  contributed  to  his  own  loss 
or  injur3',  no  damage  can  be  recovered  from  the  other  party,  however 
negligent  the  latter  maj'  have  been.  But,  in  case  of  a  danger  of  the 
other  kind,  one  which  is  not  "  seen,"  but  exists  in  anticipation  merelj-, 
and  where  the  injury  may  or  may  not  accrue,  but  is  probable  or  possible 
only  from  the  continued  culpable  negligence  of  another,  there  the  law 
imposes  no  such  duty  upon  the  person  who  is  or  may  be  so  exposed, 
and  he  is  not  obHged  to  change  his  conduct  or  the  mode  of  transacting 
his  affairs,  which  are  otherwise  prudent  and  proper,  in  order  to  avoid 
such  anticipated  injuries  or  pi-event  the  mischiefs  which  may  happen 
through  another's  default  and  culpable  want  of  care. 

Rehearing  denied. 


i 
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CHAPTER  V. 

IMPUTED  NEGLIGENCE. 


THE  BERNINA. 

[In  the  Court  of  Appeai.] 

1887.    Law  Reports,  12  Probate  Division,  58.* 

Appeal  from  a  judgment  of  Butt,  J.  (in  the  Probate,  Divorce,  and 
Admiralty  Division,  reported  in  11  Prob.  Div.  31),  on  a  special  case 
stated  for  the  opinion  of  the  Court,  in  three  actions  brought  in  personam 
against  the  owners  of  the  steamer  Bernina. 

Butt,  J.,  held,  on  the  authority  of  Thorogood  v.  Bryan,  8  C.  B.  115, 
that  the  plaintiffs  were  unable  to  recover  against  the  defendants,  and 
dismissed  the  actions. 

The  plaintiffs  appealed. 

Bucknill,  Q.  C,  and  Nelson,  for  plaintiffs. 

Sir  W.  PhilUmore  and  Barnes,  for  defendants. 

LiNDLEY,  L.  J.  This  was  a  special  case.  Three  actions  are  brought  in 
the  Admiralty  Division  of  the  High  Court  by  the  respective  legal  per- 
sonal representatives  of  three  persons  on  board  the  Bushire  against  the 
owners  of  the  Bernina.  Those  persons  were  killed  hy  a  collision  between 
the  two  vessels,  both  of  which  were  negligently  navigated.  One  of  the 
three  persons  (Toeg)  was  a  passenger  on  the  Bushire  ;  one  (Armstrong) 
was  an  engineer  of  the  ship,  though  not  to  blame  for  the  collision. 
The  third  (Owen)  was  her  second  officer,  and  was  in  charge  of  her,  and 
was  himself  to  blame  for  the  collision.  The  questions  for  decision  are, 
whether  any,  and  if  any,  which  of  these  actions  can  be  maintained? 
and  if  any  of  them  can,  then  whether  the  claims  recoverable  are  to  be 
awarded  according  to  the  principles  which  prevail  at  common  law,  or 
according  to  those  which  are  adopted  in  the  Court  of  Admiralty  in 
cases  of  collision. 

[The  learned  judge  then  decides  that  although  actions  under  Lord 
Campbell's  Act  for  causing  death  can  now  be  brought  in  the  Admi- 
ralty Division,  j'et  the  assessment  of  damages  is  to  be  governed  by  the 
rules  prevailing  in  common-law  actions.] 

Having  cleared  the  ground  thus  far,  it  is  necessary  to  return  to  the 
statute  and  see  under  what  circumstances  an  action  upon  it  can  be 
supported.    The  first  matter  to  be  considered  is  whether  there  has  been 

1  Statement  of  case  abridged.    Arguments  omitted.  —  Ed. 
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any  such  wrongful  act,  neglect,  or  default  of  the  defendants  as  would, 
if  death  had  not  ensued,  have  entitled  the  three  deceased  persons  re- 
spectively to  have  sued  the  defendants.  Now,  as  regards  one  of  them, 
namely,  Owen,  the  second  oflScer,  who  was  himself  to  blame  for  the 
collision,  it  is  clear  that,  if  death  had  not  ensued,  he  could  not  have 
maintained  an  action  against  the  defendants.  There  was  negligence  on 
his  part  contributing  to  the  collision,  and  no  evidence  to  show  that, 
notwithstanding  his  negligence,  the  defendants  could,. by  taking  rea- 
sonable care,  have  avoided  the  collision.  There  was  what  is  called 
such  contributory  negligence  on  his  part  as  to  reader  an  action  by  him 
unsustainable.  It  follows,  therefore,  that  his  representatives  can  re- 
cover nothing  under  Lord  Campbell's  Act  for  his  widow  and  children, 
and  their  action  cannot  be  maintained.  The  other  two  actions  are  not 
so  easil}'  disposed  of.  They  raise  two  questions :  (1)  Whether  the  pas- 
senger Toeg,  if  alive,  could  have  successfully  sued  the  defendants  ;  and 
if  he  could,  then  (2)  whether  there  is  any  difference  between  the  case  of 
the  passenger  and  that  of  the  engineer  Armstrong.  The  learned  judge 
whose  decision  is  under  review  felt  himself  bound  by-  authority  to  de- 
cide both  actions  against  the  plaintiffs.  The  authorities  which  the 
learned  judge  followed  are  Thorogood  v.  Bryan,  8  C.  Bj,115,  and 
Armstrong  v.  Lancashire  &  Yorkshire  By.  Co.,  Law  Rep.  10  Ex.  47  ; 
and  the  real  question  to  be  determined  is  whether  they  can  be  properly 
overruled  or  not.  Thorogood  v.  Bryan,  supra,  was  decided  in  1849, 
and  has  been  generally  followed  at  Nisi  Prius  ever  since  when  cases 
like  it  have  arisen.  But  it  is  curious  to  see  how  reluctant  the  Courts 
have  been  to  affirm  its  principle  aftier  argument,  and  how  they  have 
avoided  doing  so,  preferring,  where  possible,  to  decide  cases  before 
them  on  other  grounds.  See,  for  example,  Rigby  v.  Hewitt,  5  Ex. 
240  ;  Oreenland  v.  Chaplin,  5  Ex.  243  ;  Waite  v.  North  Eastern  By. 
Co.,  E.  B.  &  E.  719.  I  am  not  aware  that  the  principle  on  which  Thoro- 
good V.  Bryan,  supra,  was  decided  has  ever  been  approved  by  any 
Court  which  has  had  to  consider  it.  On  the  Other  hand,  that  case  has 
been  criticised  and  said  to  be  contrary  to  principle  by  persons  of  the 
highest  eminence,  not  only  in  this  country,  but  also  in  Scotland  and  in 
America.  And  while  it  is  true  that  Thorogood  v.  Bryan,  supra,  has 
never  been  overruled,  it  is  also  true  that  it  has  never  been  affirmed  by 
any  Court  which  could  properly  overrule  it,  and  it  cannot  be  yet  said  to 
have  become  indisputably  settled  law.  I  do  not  think,,  therefore,  that 
it  is  too  late  for  a  Court  of  Appeal  to  reconsider  it,  or  to  overrule  it  if 
clearly  contrary  to  well  settled  legal  principles. 

Thorogood  V.  Bryan,  supra,  was  an  action  founded  on  Lord  Camp- 
bell's Act.  The  facts  were  shortly  as  follows.  The  deceased  was  a 
passenger  in  an  omnibus,  and  he  had  just  got  off  out  of  it.  He  was 
knocked  down  and  killed  by  another  omnibus  belonging  to  the  defend- 
ants. There  was  negligence  on  the  part  of  the  drivers  of  both  omni- 
buses, and  it  appears  that  there  was  also  negligence  on  the  part  of  the 
deceased  himself.    The  jury  found  a  verdict  for  the  defendants,  and  there 
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does  not  seem  to  have  been  auj-  reason  why  the  Court  should  have  dis- 
allowed the  verdict  if  not  driven  to  do  so  on  technical  grounds.  lu 
those  days,  however,  a  misdirection  by  the  judge  to  the  jury  compelled 
the  Court  to  grant  a  new  trial,  whether  any  injustice  had  been  done  or 
not ;  and  accordingly  the  plaintiff  moved  for  a  new  trial  on  the  ground 
of  misdirection,  and  it  is  with  reference  to  this  point  that  the  decision 
of  the  Court  is  of  importance.  The  learned  judge  who  tried  the  case 
told  the  jury  in  effect  to  find  for  the  defendant  if  they  thought  that  the 
deceased  was  killed  either  by  reason  of  his  own  want  of  care  or  by  reason 
of  want  of  care  on  the  part  of  the  driver  of  the  omnibus  out  of  which  he 
was  getting.  The  last  direction  was  complained  of,  but  was  upheld  by 
the  Court.  The  ratio  decidendi  was  that  if  the  death  of  the  deceased 
was  not  occasioned  by  his  own  negligence  it  was  occasioned  by  the 
joint  negligence  of  both  drivers,  and  that,  if  so,  the  negligence  of  the 
driver  of  the  omnibus  off  which  the  deceased  was  getting  was  the  negli- 
gence of  the  deceased ;  and  the  reason  for  so  holding  was  that  the 
deceased  had  voluntarily  placed  himself  under  the  care  of  the  driver. 
Maule,  J.,  puts  it  thus:  "The  deceased  must  be  considered  as  identi- 
fied with  the  driver  of  the  omnibus  in  which  he  voluntarily  became  a 
passenger,  and  the  negligence  of  the  driver  was  the  negligence  of  the 
deceased."  This  theory  of  identification  was  quite  new.  No  trace  of 
it  is  to  be  found  in  any  earlier  decision,  nor  in  any  legal  treatise,  Eng- 
lish or  foreign,  so  far  as  I  have  been  able  to  ascertain,  nor  has  it  ever 
been  satisfactorily  explained.  It  must  be  assumed,  for  the  purpose  of 
considering  the  grounds  of  the  decision  in  question,  that  the  passenger 
was  not  himself  in  fault.  Assuming  this  to  be  so,  then,  if  both  drivers 
were  negligent,  and  both  caused  the  injury  to  the  passenger,  it  is  diflS- 
cult  to  understand  why  both  drivers  or  their  masters  should  not  be 
liable  to  him.  The  doctrine  of  identification  laid  down  in  Thorogood 
V.  Bryan,  supra,  is,  to  me,  quite  unintelligible.  It  is,  in  truth,  a  fic- 
titious extension  of  the  principles  of  agency,  but  to  sa}'  that  the  driver 
of  a  public  conveyance  is  the  agent  of  the  passengers  is  to  say  that 
which  is  not  true  in  fact.  Such  a  doctrine,  if  made  the  basis  of  further 
reasoning,  leads  to  results  which  are  wholly  untenable,  e.  g.,  to  the  re- 
sult that  the  passengers  would  be  liable  for  the  negligence  of  the  person 
dri\-ing  them,  which  is  obviously  absurd,  but  which,  of  course,  the 
Court  never  meant.  All  the  Court  meant  to  say  was  that  for  purposes 
of  suing  for  negligence  the  passenger  was  in  no  better  position  than  the 
man  driving  him.  But  why  not?  The  driver  of  a  public  vehicle  is  not 
selected  by  the  passenger  otherwise  than  by  being  hailed  by  him  as  one 
of  the  public  to  take  him  up ;  and  such  selection,  if  selection  it  can  be 
called,  does  not  create  the  relation  of  principal  and  agent  or  master 
and  servant  between  the  passenger  and  the  driver,  the  passenger  knows 
nothing  of  the  driver  and  has  no  control  over  him ;  nor  is  the  driver  in 
any  proper  sense  employed  by  the  passenger.  The  driver,  if  not  his 
own  master,  is  hired,  paid,  or  employed  by  the  owner  of  the  vehicle  he 
drives  or  by  some  other  person  who  lets  the  vehicle  to  him.    The  orders 
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he  obeys  are  his  emploj'er's  orders.  These  orders,  in  the  case  of  an 
omnibus,  are  to  drive  from  such  a  place  to  such  a  place  and  take  up 
and  put  down  passengers ;  and  in  the  case  of  a  cab  the  orders  are  to 
drive  where  the  passenger  for  the  time  being  may  desire  to  go,  within 
the  limits  expressly  or  impliedly  set  by  the  employer.  If  the  passenger 
actively  interferes  with  the  driver  by  giving  him  orders  as  to  what  he 
is  to  do,  I  can  understand  the  meaning  of  the  expression  that  the  pas- 
senger identifies  himself  with  the  driver,  but  no  such  interference  was 
suggested  in  Thorogood  v.  Bryan,  supra.  The  principles  of  the  law 
of  negligence,  and  in  particular  of  what  is  called  contributory  negli- 
gence, have  been  discussed  on  many  occasions  since  that  case  was 
decided,  and  are  much  better  understood  now  than  they  were  thirty 
years  ago.  Tuff  v.  Warman,  5  C.  B.  (n.  s.)  573,  in  the  Exchequer 
Chamber,  and  Badley  v.  London  &  North  Western  By.  Oo.,  1  App. 
Cas.  754,  in  the  House  of  Lords,  show  the  true  grounds  on  which  a  per- 
son himself  guilty  of  negligence  is  unable  to  maintain  an  action  against 
another  for  an  injury  occasioned  by  the  combined  negligence  of  both. 
If  the  proximate  cause  of  the  injury  is  the  negligence  of  the  plaintiff  as 
well  as  that  of  the  defendant,  the  plaintiff  cannot  recover  anything. 
The  reason  for  this  is  not  easily  discoverable.  But  I  take  it  to  be  set- 
tled that  an  action  at  common  law  by  A.  against  B.  for  injury  directly 
caused  to  A.  by  the  want  of  care  of  A.  and  B.  will  not  lie.  As  Pollock, 
C.  B.,  pointed  out  in  Greenland  v.  Chaplin,  supra,  the  jury  cannot' 
take  the  consequences  and  divide  them  in  proportion  according  to  the 
negligence  of  the  one  or  the  other  partj-.  But  if  the  plaintiff  can  show 
that  although  he  has  himself  been  negligent,  the  real  and  proximate 
cause  of  the  injury  sustained  by  him  was  the  negligence  of  the  defend- 
ant, the  plaintiff  can  maintain  an  action,  as  is  shown  not  only  by  I'uff 
V.  Warman,  supra,  and  Badley  v.  London  &  North  Western  By.  Co., 
supra,  but  also  by  the  well-known  case  of  Davies  v.  Mann,  1 0  M.  & 
W.  546,  and  other  cases  of  that  class.  The  cases  which  give  rise  to 
actions  for  negligence  are  primarily  reducible  to  three  classes,  as 
follows :  — 

1.  A.  without  fault  of  his  own  is  injured  by  the  negligence  of  B., 
then  B.  is  liable  to  A.  2.  A.  by  his  own  fault  is  injured  by  B.  without 
fault  on  his  part,  then  B.  is  not  liable  to  A.  3.  A.  is  injured  by  B. 
by  the  fault  more  or  less  of  both  combined  ;  then  the  following  further 
distinctions  have  to  be  made:  (a.)  if,  notwithstanding  B.'s  negligence, 
A.  with  reasonable  care  could  have  avoided  the  injury,  he  cannot  sue 
B. :  Butterfield  v.  Forrester,  11  East,  60 ;  Bridge  v.  Grand  Junction 
By.  Co.,  3  M.  &  W.  244 ;  Dowell  v.  General  Steam  Navigation  Co., 
5  E.  &  B.  195  ;  (5.)  if,  notwithstanding  A.'s  negligence,  B.  with  reason- 
able care  could  have  avoided  injftring  A.,  A.  can  sue  B. :  Tuff  v. 
Warman,  supra  ;  Badley  v.  London  &  North  Western  By.  Co.,  supra ; 
Davies  v.  Mann,  supra;  (c.)  if  there  has  been  as  much  want  of  rea- 
sonable care  on  A.'s  part  as  on  B.'s,  or,  in  other  words,  if  the  proximate 
cause  of  the  iniury  is  the  want  of  reasonable  care  on  both  sides,  A. 
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cannot  sue  B.  In  such  a  case  A.  cannot  with  truth  say  that  he  has 
been  injured  by  B.'s  negligence,  he  can  onlj'  with  truth  say  that  he  has 
been  injured  by  his  own  carelessness  and  B.'s  negligence,  and  the  two 
combined  give  no  cause  of  action  at  common  law.  This  follows  from 
the  two  sets  of  decisions  already  referred  to.  But  why  in  such  a  case 
the  damages  should  not  be  apportioned,  I  do  not  profess  to  understand. 
However,  as  alreadj'  stated,  the  law  on  this  point  is  settled,  and  not 
open  to  judicial  discussion.  If  now  another  person  is  introduced  the 
same  principles  will  be  found  applicable.  Substitute  in  the  foregoing 
cases  B.  and  C.  for  B.,  and  unless  C.  is  A.'s  agent  or  servant  there  wiU 
be  no  difference  in  the  result,  except  that  A.  will  have  two  persons  in- 
stead of  one  liable  to  him.  A.  ma^  sue  B.  and  C.  in  one  action,  and 
recover  damages  against  them  both ;  or  he  may  sue  them  separately  and 
recover  the  whole  damage  sustained  against  the  one  he  sues :  Clark  v. 
Chambers,  3  Q.  B.  D.  327,  where  all  the  previous  authorities  were 
carefully  examined  \>y  the  late  L.  C.  J.  Cockbum.  This  is  no  doubt 
hard  on  the  defendant,  who  is  alone  sued,  and  this  hardship  seems  to 
have  influenced  the  Court  in  deciding  Thorogood  v.  Bryan,  supra.  In 
that  case  the  Court  appears  to  have  thought  it  hard  on  the  defendant 
to  make  him  pay  all  the  damages  due  to  the  plaintiff,  and  that  it  was  no 
hardship  to  the  plaintiff  to  exonerate  the  defendant  from  liability,  as 
the  plaintiff  had  a  clear  remed3'  against  the  master  of  the  omnibus  in 
which  he  was  a  passenger.  But  it  is  difficult  to  see  the  justice  of  ex- 
onerating the  defendant  from  all  liability  in  respect  of  his'own  wrong 
and  of  throwing  the  whole  liability  on  some  one  who  was  no  more  to 
blame  than  he.  The  injustice  to  the  defendant,  which  the  Court  sought 
to  avoid,  is  common  to  all  cases  in  which  a  wrong  is  done  by  two 
people  and  one  of  them  alone  is  made  to  pay  for  it.  The  rule  which 
does  not  allow  of  contribution  among  wrong-doers  is  what  produces 
hardship  in  these  cases,  but  the  hardship  produced  by  that  rule  (if 
reallj'  applicable  to  such  eases  as  these  under  discussion)  does  not  jus- 
tify- the  Court  in  exonerating  one  of  the  wrong-doers  from  all  responsi- 
bility for  his  own  misconduct  or  the  misconduct  of  his  servants.  I  can 
hardly  believe  that  if  the  plaintiff  in  Thorogood  v.  Bryan,  supra,  had 
sued  the  proprietors  of  both  omnibuses  it  would  have  been  held  that 
he  had  no  right  of  action  against  one  of  them.  Having  given  mj'  rea- 
sons for  my  inability  to  concur  in  the  doctrine  laid  down  in  Thorogood 
V.  Bryan,  supra,  I  proceed  to  consider  how  far  that  doctrine  is  sup- 
ported by  other  authorities.  [After  commenting  on  various  author- 
ities] ;  Thorogood  v.  Bryan,  supra,  and  Armstrong  v.  Lancashire  & 
Yorkshire  Ry.  Co.,  supra,  affirm  that,  although  if  A.  is  injured  by  the 
combined  negligence  of  B.  and  C,  A.  can  sue  B.  and  C,  or  either  of 
them,  he  cannot  sue  C.  if  he,  A.,  is  under  the  care  of  B.  or  in  his  em- 
plo3'.  From  this  general  doctrine  I  am  compelled  most  respectfully  to 
dissent,  but  if  B.  is  A.'s  agent  or  servant  the  doctrine  is  good.  In 
Scotland  the  decision  in  Thorogood  v.  Bryan,  supra,  was  discussed 
and  held  to  be  unsatisfactorj'  in  the  case  of  Adams  v.  Glasgow  <& 
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South  Western  By.  Co.,  3  Court  Sess.  Cas.  215.  In  America  the  sub- 
ject was  recently  examined  with  great  care  by  the  Supreme  Court  of  the 
United  States  in  Little  v.  Hackett,  14  Am.  Law  Record,  577,  54  Am. 
Rep.  15,  in  which  the  English  and  American  cases  were  reviewed,  and  the 
doctrine  laid  down  in  Thorogood  v.  Bryan,  supra,  was  distinctly  repudi- 
ated as  contrary  to  sound  principles.  In  this  case  the  plaintiff  was  driv- 
ing in  a  hackney  carriage  and  was  injured  by  a  collision  between  it  and  a 
railway  train  on  a  level  crossing.  There  was  negligence  on  the  part  of  the 
driver  of  the  carriage  and  on  the  part  of  the  railway  company's  servants, 
but  it  was  held  that  the  plaintiff  was  not  precluded  from  maintaining 
an  action  against  the  railway  company.  In  this  country  Thorogood  v. 
Bryan,  supra,  was  distinctly  disapproved  by  Dr.  Lusbington  in  The 
Milan,  Lush.  388 ;  and  even  Lord  Bramwell,  who  has  gone  further 
than  any  other  judge  in  upholding  the  decision,  has  expressed  disap- 
proval of  the  grounds  on  which  it  was  based.  No  text-writer  has 
approved  of  it,  and  the  comments  in  Smith's  Leading  Cases  are  adverse 
to  it  (vol.  i.  p.  266,  6th  ed.).  For  the  reasons  above  stated,  I  am  of  opin- 
ion that  the  doctrines  laid  down  in  Thorogood  v.  Bryan,  supra,  and 
Armstrong  v.  Lancashire  &  Yorkshire  Ry.  Co.,  supra,  are  contrarj' 
to  sound  legal  principles,  and  ought  not  to  be  regarded  as  law.  Conse- 
quently, I  am  of  opinion  that  the  decision  in  Toeg's  and  Armstrong's 
case  ought  to  be  reversed. 

Concurring  opinions  were  delivered  by  Loed  Esher,  M.  R.,  and 
Lopes,  L.  J.,  the  former  elaborate!}'  reviewing  the  authorities. 

Extract  from  opinion  of  Lopes,  L.  J. :  — 

If,  again,  the  passenger  is  to  be  considered  in  the  same  position  as 
the  driver  or  owner,  and  their  negligence  is  to  be  imputed  to  him,  he 
would  be  liable  to  third  parties  ;  for  instance,  in  case  of  a  collision  be- 
tween two  omnibuses,  where  the  driver  of  one  was  entirely  in  fault, 
every  passenger  in  the  omnibus  free  from  blame  would  have  an  action 
against  every  passenger  in  the  other  omnibus,  because  every  such  pas- 
senger would  be  identified  with  the  driver,  and  is  responsible  for  his 
negligence.  Nor,  again,  in  the  case  just  put,  could  any  passenge^  in 
the  other  omnibus  bring  an  action  against  the  owner  of  the  omnibufe  in 
■which  he  was  carried,  because  the  negligence  of  the  driver  is  to  be 
imputed  to  the  passenger.  If  the  negligence  of  the  driver  is  to  be  at- 
'  tributed  to  the  passenger  for  one  purpose,  it  would  be  impossiblev  to 
say  he  is  not  to  b?  affected  by  it  for  others.    Other  cases  might  be  put 

The  more  the  decision  in  Thorogood  v.  Bryan,  supra,  is  examined, 
the  more  anomalous  and  indefensible  that  decision  appears. 

The  theory  of  the  identification  of  the  passengers  with  the  negligent  i 
driver  or  owner  is,  in  my  opinion,  a  fallacy  and  a  fiction,  contrary  to  sound  ' 
law  and  opposed  to  every  principle  of  justice.  A  passenger  in  an  omni- 
bus whose  injury  is  caused  by  the  joint  negligence  of  that  omnibus  and 
another,  may,  in  my  opinion,  maintain  an  action,  either  against  the  owner 
of  the  omnibus  in  which  he  was  carried  or  the  other  omnibus,  or  both. 
I  am  clearly  of  opinion  Thorogood  \.  Bryan,  supra,  should  be  overruled. 
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Extract  from  opinion  of  Lord  Eshee,  M.  E.  :  — 

In  Armstrong's  action  a  point  is  suggested  that  he  ought  not  to 
recover  against  the  defendants,  the  owners  of  the  Bernina,  because  he 
could  not  recover  against  the  owners  of  the  Bushire.  He  would,  it  is 
rightly  said,  in  an  action  against  the  latter,  be  met  by  the  doctrine  of  the 
accident  being  occasioned  by  the  negligence  of  a  fellow-servant.  The 
suggestion  would  go  too  far.  It  would  applj'  where  passengers  or  goods 
are  carried  by  railway,  or  in  ship,  under  a  notice  limiting  the  liability  of 
that  railway  company  or  shipowner.  It  would  work  manifest  injustice 
bj'  enabling  a  person  to  take  advantage  of  a  contract  to  which  he  was 
a  stranger,  and  for  the  advantage  of  which  he  had  given  no  considera- 
tion. The  rule  of  law  is,  that  a  4)erson  injured  by  more  than  one 
1  wrong-doer  may  maintain  an  action  for  the  whole  damage  done  to  him 
against  any  of  them.  There  is  no  condition  that  he  cannot  do  so  un- 
less he  might,  if  he  pleased,  maintain  an  action  against  each  of  them. 
There  is  no  disadvantage  to  the  one  sued,  because  there  is  no  contribu- 
tion between  joint  wrong-doers.  The  plaintiff  Armstrong  is  therefore 
entitled  to  judgment  for  the  whole  of  the  damages  he  may  be  able  to 
prove,  according  to  the  rule  of  damages  laid  down  in  Lord  Campbell's 
Act.  So  in  the  case  of  the  plaintiff  Toeg.  In  the  case  of  Owen,  the 
deceased  was  personally  negligent,  so  as  that  his  negligence  was  partly 
directly  a  cause  of  the  injury.  He  could  not  have  recovered,  neither 
can  his  administratrix.  Appeal  allowed. 

Affirmed  in  the  House  of  Lords  ;  L.  R.  13  App.  Cases,  1. 
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1890.     52  New  Jersey  Law  Reports  (23  Vroom),  446. 

The  plaintiff  was  a  child  two  years  of  age ;  she  was  in  the  custody 
of  her  sister,  who  was  twenty-two ;  the  former,  being  left  by  herself 
for  a  few  minutes,  got  upon  the  railroad  track  of  the  defendant,  and 
was  hurt  by  the  car.  The  occurrence  took  place  in  a  public  street  of 
the  village  of  Phillipsburg.  The  carelessness  of  the  defendant  was 
manifest,  as  at  the  time  of  the  accident  there  was  no  one  in  charge  of 
the  horse  drawing  the  car,  the  driver  being  in  the  car  collecting  fares. 

The  Circuit  judge  submitted  the  three  following  propositions  to  this 
Court  for  its  advisory  opinion,  viz. :  — 

First.  Whether  the  negligence  of  the  persons  in  charge  of  the  plain- 
tiff, an  infant  minor,  should  be  imputed  to  the  said  plaintiff. 

Second.  Whether  the  conduct  of  the  persons  in  charge  of  the  plain- 
tiff at  the  time  of  the  injury  complained  of,  was  not  so  demonstrably 
negligent  that  the  said  Circuit  Court  should  have  nonsuited  the  plain- 
tiff, or  that  the  Court  should  have  directed  the  jury  to  find  for  the 
defendant. 


NEWMAN  V.   PHILLIPSBURG  HOESE  CAR  CO.  213 

Third.  Whether  a  new  trial  ought  not  to  be  granted,  on  the  ground 
that  the  damages  awarded  are  excessive. 

Argued  at  February  Term,  1890,  before  Beasley,  C.  J.,  and  Scuddee, 
Dixon  and  Reed,  JJ. 

Messrs.  iShipman  &  Son,  for  the  plaintiff. 

William  H.  Morrow,  for  the  defendant. 

The  opinion  of  the  Court  was  delivered  by — 

Beasley,  C.  J.  There  is  but  a  single  question  presented  by  this  case, 
and  that  question  plainly  stands  among  the  vexed  questions  of  the  law. 

The  problem  is,  whether  an  infant  of  tender  years  can  be  vicariouslj' 
negligent,  so  as  to  deprive  itself  of  a  remedy  that  it  would  otherwise 
be  entitled  to.  In  some  of  the  American  States  this  question  has  been 
answered  by  the  Courts  in  the  affirmative,  and  in  others  in  the  negative. 
To  the  former  of  these  classes  belongs  the  decision  in  Hartfieldx.  Moper 
<&  Newell,  reported  in  21  Wend.  615.  This  case  appears  to  have  been 
one  of  first  impression  on  this  subject,  and  it  is  to  be  regarded,  not 
only  as  the  precursor,  but  as  the  parent  of  all  the  cases  of  the  same 
strain  that  have  since  appeared. 

The  inquiry  with  respect  to  the  effect  of  the  negligence  of  the  cus- 
todian of  the  infant,  too  young  to  be  intelligent  of  situations  and  cir- 
cumstances, was  directly  presented  for  decision  in  the  primary  case 
thus  referred  to,  for  the  facts  were  these :  The  plaintiff,  a  child  of 
about  two  N'ears  of  age,  was  standing  or  sitting  in  the  snow  in  a  pub- 
lic road,  and  in  that  situation  was  run  over  by  a  sleigh  driven  by  the 
defendants.  The  opinion  of  the  Court  was,  that  as  the  child  was  per- 
mitted by  its  custodian  to  wander  into  a  position  of  such  danger  it  was 
without  remedj'  for  the  hurts  thus  received,  unless  they  were  voluntarily 
inflicted,  or  were  the  product  of  gross  carelessness  on  the  part  of  the 
defendants.  It  is  obvious  that  the  judicial  theory  was,  that  the  infant 
was,  through  the  medium  of  its  custodian,  the  doer,  in  part,  of  its  own 
misfortune,  and  that,  consequently,  by  force  of  the  well-known  rule, 
under  such  conditions,  he  had  no  right  to  an  action.  This,  of  course, 
was  visiting  the  child  for  the  neglect  of  the  custodian,  and  such  inflic- 
tion is  justified  in  the  case  cited  in  this  wise:  "The  infant,"  says  the 
Court,  "  is  not  sui  juris.  He  belongs  to  another!,  to  whom  discretion 
in  the  care  of  his  person  is  exclusively  confided.  That  person  is  keeper 
and  agent  for  this  purpose  ;  in  respect  to  third  persons  his  act  must  be 
deemed  that  of  the  infant;  his  neglects  the  infant's  neglects." 

It  will  be  observed  that  the  entire  content  of  this  quotation  is  the 
statement  of  a  single  fact,  and  a  deduction  from  it,  the  premise  being, 
that  the  child  must  be  in  the  care  and  charge  of  an  adult,  and  the  in- 
ference being  that,  for  that  reason,  the  neglects  of  the  adult  are  the 
neglects  of  the  infant.  But  surely  this  is,  conspicuously,  a  non  sequi- 
tur.  How  does  the  custody  of  the  infant  justify,  or  lead  to,  the  impu- 
tation of  another's  fault  to  him  ?  The  law,  natural  and  civil,  puts  the 
infant  under  the  care  of  the  adult,  but  how  can  this  right  to  care  for 
and  protect  be  construed  into  a  right  to  waive,  or  forfeit,  any  of  the 
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legal  rights  of  the  infant?  The  capacity  to  make  such  waiver  or  for- 
feiture is  not  a  necessary,  or  even  convenient,  incident  of  this  office  of 
the  adult,  but,  on  the  contrary,  is  quite  inconsistent  with  it,  for  the 
power  to  protect  is  the  opposite  of  the  power  to  harm,  either  bj'  act 
or  omission.  In  this  case  in  Wendell  it  is  evident  that  the  rule  of  law 
enunciated  by  it  is  founded  in  the  theory  that  the  custodian  of  the  in- 
fant is  the  agent  of  the  infant ;  but  this  is  a  mere  assumption  without 
legal  basis,  for  such  custodian  is  the  agent,  not  of  the  infant,  but  of 
the  law.  If  such  supposed  agency  existed,  it  would  embrace  many  in- 
terests of  the  infant,  and  could  not  be  confined  to  the  single  instance 
where  an  injury  is  inflicted  by  the  co-operative  tort  of  the  guardian. 
And  yet  it  seems  certain  that  such  custodian  cannot  surrender  or  im- 
pair a  single  right  of  any  kind  that  is  vested  in  the  child,  nor  impose 
any  legal  burthen  upon  it.  If,  a  mother  travelling  with  her  child  in  her 
arras  should  agree  with  a  railway  company,  that  in  case  of  an  accident 
to  such  iufant  by  reason  of  the  joint  negligence  of  herself  and  the 
company  the  latter  should  not  be  liable  to  a  suit  by  the  child,  such  an 
engagement  would  be  plainly  invalid  on  two  grounds ;  first,  the  con- 
tract would  be  contra  bonos  mores,  and,  seco7id,  because  the  motlier 
was  not  the  agent  of  the  child  authorized  to  enter  into  the  agreement. 
Nevertheless,  the  position  has  been  deemed  defensible  that  the  same 
evU  consequences  to  the  infant  wUl  follow  from  the  negligence  of  the 
mother,  in  the  absence  of  such  supposed  contract,  as  would  have  re- 
sulted if  such  contract  should  have  been  made  and  should  have  been 
held  valid. 

In  fact,  this  doctrine  of  the  imputabUity  of  the  misfeasance  of  the 
keeper  of  a  child  to  the  child  itself,  is  deemed  to  be  a  pure  interpola- 
tion into  the  law,  for  until  the  case  under  criticism  it  was  absolutely 
unknown ;  nor  is  it  sustained  by  legal  analogies.  Infants  have  always 
been  the  particular  objects  of  the  favor  and  protection  of  the  law.  In 
the  language  of  an  ancient  authoritj"  this  doctrine  is  thus  expressed : 
"The  common  principle  is,  that  an  infant  in  all  things  which  sound  in 
his  benefit  shall  have  favor  and  preferment  in  law  as  well  as  another 
man,  but  shall  not  be  prejudiced  by  anj-thing  in  his  disadvantage." 
9  Vin.  Abr.  374.  And  it  would  appear 'to  be  plain  that  nothing  could 
be  more  to  the  prejudice  of  an  infant  than  to  convert,  by  construction 
of  law,  the  connection  between  himself  and  his  custodian  into  an  ^ency 
to  which  the  harsh  rule  of  respondeat  superior  should  be  applicable. 
The  answerableness  of  the  principal  for  the  authorized  acts  of  his  agent 
is  not  so  much  the  dictate  of  natural  justice  as  of  public  policy,  and  has 
arisen,  with  some  propriety,  from  the  circumstances,  that  the  creation 
of  the  agency  is  a  voluntary  act,  and  that  it  can  be  controlled  and  ended 
at  the  will  of  its  creator.  But  in  the  relationship  between  the  infant 
and  its  keeper,  aU  these  decisive  characteristics  are  wholly  wanting. 
The  law  imposes  the  keeper  upon  the  child  who,  of  course,  can  neither 
control  or  remove  him,  and  the  injustice,  therefore,  of  making  the  latter 
responsible,  in  any  measure  whatever,  for  the  torts  of  the  former,  would 
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seem  to  be  quite  evident.  Such  subjectivity  would  be  hostile,  in  every 
respect,  to  the  natural  rights  of  the  infant,  and,  consequently,  cannot, 
with  any  show  of  reason,  be  introduced  int6  that  provision  which  both 
necessity  and  law  establish  for  his  protection.  Nor  can  it  be  said  that 
its  existence  is  necessary  to  give  just  enforcement  to  the  rights  of  others. 
When  it  happens  that  both  the  infant  and  its  custodian  have  been  in- 
jured by  the  co-operative  negligence  of  such  custodian  and  a  third 
party,  it  seems  reasonable,  at  least  in  some  degree,  that  the  latter 
should  be  enabled  to  say  to  the  custodian,  "  You  and  I,  by  our  common 
carelessness,  have  done  this  wrong,  and,  therefore,  neither  can  look  to 
the  other  for  redress  ; "  but  when  such  wrong-doer  says  to  the  infant, 
"  Your  guardian  and  I,  by  our  joint  misconduct,  have  brought  this  loss 
upon  you,  consequently  you  have  no  right  of  action  against  me,  but  you 
must  look  for  indemnification  to  your  guardian  alone,"  a  proposition  is 
stated  that  appears  to  be  without  any  basis  either  in  good  sense  or  law. 
The  conversion  of  the  infant,  who  is  entirely  free  from  fault,  into  a 
wrong-doer,  by  imputation,  is  a  logical  contrivance  uncongenial  with 
the  spirit  of  jurisprudence.  The  sensible  and  legal  doctrine  is  this  :  Ani 
infant  of  tender  years  cannot  be  charged  with  negligence  ;  nor  can  heW 
be  so  charged  with  the  commission  of  such  fault  by  substitution,  for  hei/' 
is  incapable  of  appointing  an  agent,  the  consequence  being,  that  he  can,j>  ^ 
in  no  case,  be  considered  to  be  the  blamable  cause,  either  in  whole  or 
in  part,  of  his  own  injury.  There  is  no  injustice,  nor  hardship,  in  re- 
quiring all  wrong-doers  to  be  answerable  to  a  person  who  is  incapable 
either  of  self-protection  or  of  being  a  participator  in  their  misfeasance 

Nor  is  it  to  be  overlooked  that  the  theory  here  repudiated,  if  it 
should  be  adopted,  would  go  the  length  of  making  an  infant  in  its 
nurse's  arms  answerable  for  all  the  negligences  of  such  nurse  while 
thus  employed  in  its  service.  Every  person  so  damaged  by  the  care- 
less custodian  would  be  entitled  to  his  action  against  the  infant.  If 
the  neglects  of  the  guardian  are  to  be  regarded  as  the  neglects  of  the 
infant,  as  was  asserted  in  the  New  York  decision,  it  would,  from  logi- 
cal necessity,  follow,  that  the  infant  must  indemnify  those  who  should  be 
harmed  by  such  neglects.  That  such  a  doctrine  has  never  prevailed  is 
conclusively  shown  by  the  fact  that  in  the  reports  there  is  no  indication 
that  such  a  suit  has  ever  been  brought. 

It  has  already  been  observed  that  judicial  opinion,  touching  the  sub- 
ject just  discussed,  is  in  a  state  of  direct  antagonism,  and  it  would, 
therefore,  serve  no  usual  purpose  to  refer  to  any  of  them.  It  is  suffi- 
cient to  say,  that  the  leading  text-writers  have  concluded  that  the 
weight  of  such  authority  is  adverse  to  the  doctrine  that  an  infant  can 
become,  in  any  wise,  a  tortfeasor  by  imputation.  1  Shearm.  &  E.  Neg., 
§  75  ;  Whart.  Neg.,  §  311 ;  2  Wood  Railw.  L.,  p.  1284. 

In  our  opinion,  the  weight  of  reason  is  in  the  same  scale. 

It  remains  to  add  that  we  do  not  think  the  damages  so  excessive  as 
to  place  the  verdict  under  judicial  control. 

Let  the  Circuit  Court  be  advised  to  render  judgment  on  the  finding 
of  the  jury. 


216  GLASSEY  V.  HESTONVILLE,  ETC.  RAILWAY  CO. 


Welch,  J.,  in  BELLEFONTAINE  &  INDIANA  RAILEOAD  CO. 

V.  SNYDER. 

1868.     18  Ohio  State,  408-409. 

It  is  well  settled  that  an  adult  person  \capable  of  self-contro)/ cannot 
recover  for  injuries, occasioned  by  negligence,  wBere  he  has  hiiiiself  also 
been  guilty  of  negligence/ which  contributed  to  the  result.  ]  This  rule  of 
law  is  founded  upon  reason  and  considerations  of  justice  and  public 
policy,  which  it  seems  to  us  are  whally  inapplicable  to  the  case  of  an 
infant  plaintiff.  These  reasons  and  considerations  are :  1.  The  mu- 
tuality of  the  wrong,  entitling  each  party  alike,  where  both  are  injured, 
to  his  action  against  the  other,  if  it  entitles  either ;  2.  The  impolicy  of 
allowing  a  party  to  recover  for  his  own  wrong ;  and,  3.  The  policj'  of 
making  the  personal  interests  of  parties  dependent  upon  their  own  pru- 
dence and  care.  All  these  are  wanting  in  the  case  of  an  infant  plaintiff. 
i  No  action  can  be  maintained  against  him  for  the  negligence  of  his  par- 
ent or  custodian ;  and  it  is  difficult  to  perceive  what  principle  of  public 
policy  is  to  be  subserved,  or  how  it  can  be  reconciled  with  justice  to  the 
infant,  to  make-  his  personal  rights  dependent  upon  the  good  or  bad. 
conduct  of  others.  It  is  the  old  doctrine  of  the  father  eating  grapes, 
and  the  child's  teeth  being  set  on  edge.  The  strong  objection  to  it  is 
its  palpable-  injustice  to  the  infant.  Can  it  be  true,  and  is  such  the  law, 
that  if  only  one  party  offends  against  an  infant  he  has  his  action,  but 
that  if  two  offend  against  him,  their  faults  neutralize  each  other,  and 
he  is  without  remedy  ?    His  right  is  to  have  an  action  against  both. 
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1868.     57  Pennsylvania  State  Reports,  172.1 

Error  to  District  Court  of  Philadelphia. 

Action  bj'  William  G-lassey  against  Railway  Company  to  recover  for 
loss  of  his  son's  services,  alleged  to  have  been  incurred  b^'  reason  of 
his  being  hurt  by  collision  in  the  street  with  the  company's  car.  The 
son,  four  j'ears  of  age,  was  alone  in  the  street  at  the  time  of  the  injury. 
Defendants  requested  (among  others)  the  following  instruction :  — 

Knowingly  to  allow  a  child  of  less  than  four  years  of  age  to  go  at 
large  in  the  public  street,  without  a  protector,  is  such  negligence  in  his 
parents  or  guardians  as  will  prevent  the  parent  from  recovering  in  an 

1  Statement  of  facts  abridged.    Citations  of  connsel  omitted.  —  Ed. 
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action  brought  by  him  for  loss  of  service,  by  reason  of  injuries  to  such 
child. 

The  Court  declined  to  give  the  instruction. 

Verdict  for  plaintiff. 

I.  Sazlehurst,  for  plaintiffs  in  error. 

C.  Hart,  for  defendant  in  error. 

Strong,  J.  In  Smith  v.  O'Connor,  12  Wright,  223,  we  said  that 
when  an  action  is  brought  by  a  father  for  an  injury  to  his  infant  son,  it 
may  be  that  the  father  should  be  treated  as  a  concurrent  wrong-doer. 
The  evidence  may  reveal  him  as  such.  His  own  fault  may  have  con- 
tributed as  much  to  the  injury  of  the  child,  and  consequently  to  the 
loss  of  service  due  him,  as  did  the  fault  of  the  defendant.  He  owes  to 
the  child  protection.  It  is  his  duty  to  shield  it  from  danger,  and  his 
duty  is  the  greater^  the  more  helpless  and  indiscreet  the  child  is.  If  by 
his  own  carelessness,  his  neglect  of  the  duty  of  protection,  he  con- 
tributes to  his  own  loss  of  the  child's  services,  he  may  be  said  to  be 
in  pari  delicto  with  a  negligent  defendant.  Wa  hold  such  to  be  tiie 
law.  Though  an  infant  of  tender  j'ears  may  recover  against  a  wrong-4 
doer  for  an  injury  which  was  partly  caused  by  his  own  imprudent  act,  | 
an  adult  father  cannot.  And  it  makes  no  difference  whether  the  injury 
of  which  he  complains  was  to  his  absolute,  or  to  his  relative  rights. 

Protection  then  being  a  paternal  duty,  entire  failure  to  extend  it  must 
be  negligence.     Generally  what  is  and  what  is  not  negligence  is  a  ques- 
tion for  a  jury.     When  the  standard  of  duty  is  a  shifting  one,  a  jury 
must  determine  what  it  is  as  well  as  find  whether  it  has  been  complied 
with.     Not  so  when  the  law  determines  precisely  what  the  extent  of 
duty  is,  and  there  has  been  no  performance  at  all.     Now  it  would  be 
strange  were  we  not  to  hold  that  knowingly  to  permit  a  child  less  than 
four  years  old  to  run  at  large  and  without  any  protector,  in  the  public 
streets  of  a  large  city,  traversed  constantly  by  railway  cars  and  other 
vehicles,  is  not  a  breach  of  parental  duty.    A  father  has  no  right  to  \ 
expose  his  child  to  such  dangers,  and  if  he  does,  he  fails  in  perform-  I 
ance  of  his  duty,  and  is  guilty  of  negligence.     The  security  of  the  ' 
community,  and  Especially  of  children,  demands  the  assertion  of  this  I 
doctrine.    Nor  is  it  novel.     It  has  several  times  been  avowed  in  the 
courts  of  New  York  and  Massatjhusetts,  and  it  is  so  reasonable  that  it 
commends  itself  to  universal  acceptance.     The  points  submitted  to  the 
Court  below  should  therefore  have  been  affirmed.     They  were  abstract, 
it  is  true,  but  they  were  appheable  to  this  case  if  the  jury  found  the 
facts  as  they  might  have  found  them. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


/ 
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WTMORE  V.  MAHASKA  COUNTY. 

1889.     78  Iowa,  396.1 

Appeai  from  District  Court,  Poweshiek  County,  W.  E.  Lewis, 
Judge. 

Plaintiff,  as  tlie  administrator  of  the  estate  of  Artemus  Smith,  de- 
ceased, seeks  to  recover  damages  resulting  from  the  death  of  decedent, 
alleged  to  have  been  caused  by  negligence  on  the  part  of  defend- 
ant.^ After  the  evidence  had  been  submitted,  the  juiy  were  directed 
to  return  a  verdict  for  the  defendaift,  which  they  did.  Judgment  was 
rendered  on  the  verdict,  and  plaintiff  appeals. 

Bolton  dt  Mc  Coy  and  O.  C.  Morgan,  for  appellant. 

John  F.  Lacey  and  Skmchard  <&  Preston,  for  appellee. 

Robinson,  J.  In  August,  1883,  Henry  Smith,  with  his  family,  con- 
sisting of  his  wife,  a  daughter,  and  plaintiff's  intestate,  then  about  two 
years  of  age,  attempted  to  drive  over  a  countj'  bridge  of  defendant  in 
a  wagon  di-awn  by  two  horses.  The  bridge  fell  while  the  team  was  on 
it,  and  the  wagon  and  its  occupants  fell  to  the  stream  below.  The  fall 
resulted  in  the  death  of  the  mother  and  plaintiff's  intesta.te.  The  plain- 
tiff claims  that  at  the  time  in  question  the  bridge  was  out  of  repair, 
and  in  a  dangerous  condition,  and  that  defendant  is  chargeable  with 
^knowledge  of  that  fact ;  that  it  fell  in  consequence  of  that  condition ; 
and  that  decedent  did  not  contribute  to  the  injuries  of  which  plaintiff 
complains. 

[After  deciding  that  the  negligence  of  the  parent  is  not  imputable  to 
the  child,  the  opinion  proceeds  as  follows.]  In  this  case  the  child  was 
taken  into  the  wagon,  and  exposed  to  the 'accident  which  resulted  in  his 
death,  without  volition  on  his  part.  He  certainly  was  free  from  fault. 
■  If  his  parents,  by  their  negligence,  contributed  to  his  death,  that  does 
j  not  seem  to  us  to  be  a  sufficient  reason  for  denying  hisestete  relief. 
pSuch  negligence  would  prevent  a  recovery  by  the  parents  in  their  own 
fright.  Smith  v.  Railway  Co.,  92  Pa.  St.  450  ;  Huffy.  Ames,  16  Neb. 
139  ;  Railway  Go.  v.  Snyder,  24  Ohio  St.  670 ;  1  Shear.  &  R.  Neg., 
sec.  71 ;  Railway  Co.  v.  Schuster,  113  Pa.  St.  412 ;  6  Atl.  Rep.  269 ; 
Glassey  v.  Railway  Co.,  57  Pa.  St.  172.  See,  also,  Albertson  v.  Rail- 
way Co.,  48  Iowa,  294  ;  Beach,  Contrib.  Neg.,  sec.  44  ;   Coal  &  Iron 

1  Part  of  opinion  omitted.  —  Ed. 

2  It  wonld  seem  that  the  statutes  of  Iowa,  as  construed  by  the  Court,  provide  for 
two  actions  against  one  who  wrongfully  causes  the  death  of  a  minor.  First.  An 
action  by  the  father,  in  which  he  may  recover  damages  forThSloss  of  the  minor's 
services  up  to  the  date  when  the  latter  would  have  attained  his  majority.  Second.  An 
action  by  the  administrator  of  the  minor  to  recover  damages  belonging  to  the  estate  of 
the  deceased,  in  which  the  recovery  is  had  for  the  damages  accruing  aftej  the  minor 
would  have  attained  his  majority  and  up  to  the  limit  of  his  probable  expectancy  of 
life.  See  2  McClain's  Annotated  Code  of  Iowa,  Sections  3731  and  3761,  with  accom- 
panying notes.  —  Ed. 


WTMOKE  V.  MAHASKA  CO.  219 

Co.  V.  Brawley,  83  Ala.  371 ;  3  South.  Rep.  556  ;  Railway  Co.  v.  Wolf, 
59  Ind.  90.  But  it  appears  to  us  to  be  unjust  and  contrary  to  reason 
to  hold  that  the  irresponsible  child  should  be  responsible  for  the  wrong- 
ful acts  of  his  parents  or  others  who  may  have  him  in  charge.  He  is 
incapable  by  himself  of  committing  any  act  of  negligence,  and  cannot 
authorize  another  to  commit  one ;  therefore  it  seems  unreasonable  to 
require  him  or  his  estate  to  suffer  loss  because  of  the  neglect  or  unau- 
thorized acts  of  his  parents  or  others. 

II.  It  is  claimed  that  appellant  ought  not  to  recover,  for  the  reason 
that  it  is  not  shown  that  the  parents  of  the  child  were  free  from  con- 
tributory negligence ;  and,  since  they  inherited  his  estate,  the  rule  which 
would  bar  a  negligent  parent  from  recovering  in  such  a  case  in  his  own 
right  ought  to  apply.  But  plaintiff  seeks  to  recover  in  the  right  of  the 
child,  and  not  for  the  parents.  It  may  be  that  a  recovery  in  this  case 
will  result  in  conferring  an  undeserved  benefit  upon  the  father,  but  that 
is  a  matter  which  we  cannot  investigate.  If  the  facts  are  such  that  the 
child  could  have  recovered,  had  his  injuries  not  been  fatal,  his  adminis- 
trator may  recover  the  full  amount  of  damages  which  the  estate  of  the 
child  sustained. 

Judgment  reversed. 
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CHAPTER  VI. 

WHETHER  NEGLIGENCE  OF  MAKER  OR  VENDOR  OF  CHATTEL 
MAY  MAKE  HIM  LIABLE  TO  PERSONS  OTHER  THAN  THOSE 
CONTRACTING  WITH   HIM. 


WINTEKBOTTOM  v.  WEIGHT. 

1842.     10  Meeson  ^  Welsbi/,  109.1 

Case.  The  declaration  stated,  that  the  defendant  was  a  contractor 
for  the  supply  of  mail-coaches,  and  had  in  that  character  contracted  for 
hire  and  reward  with  the  Postmaster-General,  to  provide  the  mail-coach 
for  the  purpose  of  conveying  the  mail-bags  from  Hartford,  in  the  county 
of  Chester,  to  Holyhead  :  That  the  defendant,  under  and  by  virtue  of 
the  -said  contract,  had  agreed  with  the  said  Postmaster-General  that  the 
said  mail-coach  should,  during  the  said  contract,  be  kept  in  a  fit,  proper, 
safe,  and  secure  state  and  condition  for  the  said  purpose,  and  took  upon 
himself,  to  wit,  under  and  by  virtue  of  the  said  contract,  the  sole  and 
exclusive  duty,  charge,  care,  and  burden  of  the  repairs,  state,  and 
condition  of  the  said  mail-coach  ;  and  it  had  become  and  was  the  sole 
and  exclusive  duty  of  the  defendant,  to  wit,  under  and  by  virtue  of  his 
said  contract,  to  keep  and  maintain  the  said  mail-coach  in  a  fit,  proper, 
safe,  and  secure  state  and  condition  for  the  purpose  aforesaid:  That 
Nathaniel  Atkinson  and  other  persons,  having  notice  of  the  said  con- 
tract, were  under  contract  with  the  Postmaster-General  to  convey  the 
said  mail-coach  from  Hartford  to  Holyhead,  and  to  supply  horses  and 
coachmen  for  that  purpose,  and  also  not,  on  any  pretence  whatever,  to 
use  or  employ  any  other  coach  or  carriage  whatever  than  such  as  should 
be  so  provided,  directed,  and  appointed  by  the  Postmaster-General : 
That  the  plaintiflf,  being  a  mail-coachman,  and  thereby  obtaining  his 
livelihood,  and  whilst  the  said  several  contracts  were  in  force,  having 
notice  thereof,  and  trusting  to  and  confiding  in  the  contract  made  be- 
tween the  defendant  and  the  Postmaster-General,  and  believing  that 
the  said  coach  was  in  a  fit,  safe,  secure,  and  proper  state  and  condition 
for  the  purpose  aforesaid,  and  not  knowing  and  having  no  means  of 
knowing  to  the  contrary  thereof,  hired  himself  to  the  said  Nathaniel 
Atkinson  and  his  co-contractors  as  mail-coachman,  to  drive  and  take 
the  conduct  of  the  said  mail-coach,  which  but  for  the  said  contract  of 

'  Part  of  argument  omitted.  —  Ed. 
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the  defendant  he  would  not  have  done.  The  declaration  then  averred, 
that  the  defendant  so  Improperly  and  negligently  conducted  himself, 
and  so  utterly  disregarded  his  aforesaid  contract,  and  so  wholly 
neglected  and  failed  to  perform  "his  duty  in  this  behalf,  that  hereto- 
fore, to  wit,  on  the  8th  of  August,  1840,  whilst  the  plaintiff,  as  such 
mail-coachman  so  hired,  was  driving  the  said  mail-coach  from  Hartford 
to  Holyhead,  the  same  coach,  being  a  mail-coach  found  and  provided 
by  the  defendant  under  his  said  contract,  and  the  defendant  then  acting 
under  his  said  contract,  and  having  the  means  of  knowing  and  then 
well  knowing  all  the  aforesaid  premises,  the  said  mail-coach  being  then 
in  a  frail,  weak,  infirm,  and  dangerous  state  and  condition,  to  wit,  by 
and  through  certain  latent  defects  in  the  state  and  condition  thereof, 
and  unsafe  and  unfit  for  the  use  and  purpose  aforesaid,  and  from  no 
other  cause,  circumstance,  matter,  or  thing  whatsoever,  gave  way  and 
broke  down,  whereby  the  plaintiff  was  thrown  from  his  seat,  and,  in  con- 
sequence of  injuries  then  received,  had  become  lamed  for  life. 

To  this  declaration  the  defendant  pleaded  several  pleas,  to  two  of 
which  there  were  demurrers ;  but,  as  the  Court  gave  no  opinion  as  to 
their  validity,  it  is  not  necessary  to  state  them. 

I'eacock,  who  appeared  in  support  of  the  demurrers,  having  argued 
against  the  suflBciency  of  the  pleas,  — 

-fiyfes,  for  the  defendant,  objected  that  the  declaration  was  bad  in 
substance.  This  is  an  action  brought,  not  against  Atkinson  and  his 
co-contractors,  who  were  the  employers  of  the  plaintiff,  but  against  the 
person  employed  by  the  Postmaster-General,  and  totally  unconnected 
with  them  or  with  the  plaintiff.  Now  it  is  a  general  rule,  that  wher- 
ever a  wrong  arises  merely  out  of  the  breach  of  a  contract,  which  is  the 
case  on  the  face  of  this  declaration,  whether  the  form  in  which  the  ac- 
tion is  conceived  be  ex  contractu  or  ex  delicto,  the  party  who  made  the 
contract  alone  can  sue:  Tollit  v.  Sher stone,  5  M.  &  W.  283.  If  the 
rule  were  otherwise,  and  privity  of  contract  were  not  requisite,  there 
would  be  no  limit  to  such  actions.  If  the  plaintiff  may,  as  in  this  case, 
run  through  the  length  of  three  contracts,  he  may  run  through  any 
number  or  series  of  them ;  and  the  most  alarming  consequences  would 
follow  the  adoption  of  such  a  principle.  Levy  v.  Langridge,  4  M.  & 
W.  337,  will  probably  be  referred  to  on  the  other  side.  But  that  case 
was  expressly  decided  on  the  ground  that  the  defendant,  who  sold  the 
gun  by  which  the  plaintiff  was  injured,  although  he  did  not  personally 
contract  with  the  plaintiff,  who  was  a  minor,  knew  that  it  was  bought 
to  be  used  by  him.  Here  there  is  no  allegation  that  the  defendant  knew 
that  the  coach  was  to  be  driven  by  the  plaintiff.  There,  moreover, 
fraud  was  alleged  in  the  declaration,  and  found  by  the  jury  :  and  there, 
too,  the  cause  of  injury  was  a  weapon  of  a  dangerous  nature,  and  the 
defendant  was  alleged  to  have  had  notice  of  the  defect  in  its  construc- 
tion.    Nothing  of  that  sort  appears  upon  this  declaration. 

Peacock,  contra.  This  case  is  within  the  principle  of  the  decision  in 
Levy  v.  Langridge.    Here  the  defendant  entered  into  a  contract  with  a 
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public  officer  to  supply  an  article  which,  if  imperfectly  constructed,  was 
necessarily  dangerous,  and  which,  from  its  nature  and  the  use  for  which 
it  was  destined,  was  necessarily  to  be  driven  b^'  a  coachman.  That  is 
sufficient  to  bring  the  case  within  the  rule  established  by  l^evy  v.  Lang- 
ridge.  In  that  case  the  contract  made  by  the  father  of  the  plaintiff  with 
the  defendant  was  made  on  behalf  of  himself  and  his  family  generally-, 
and  there  was  nothing  to  show  that  the  defendant  was  aware  even  of 
the  existence  of  the  particular  son  who  was  injured.  Suppose  a  party 
made  a  contract  with  government  for  a  supply  of  muskets,  one  of  which, 
from  its  misconstruction,  burst  and  injured  a  soldier :  there  it  is  clear 
that  the  use  of  the  weapon  by  a  soldier  would  have  been  contemplated, 
although  not  by  the  particular  individual  who  received  the  injurj',  and 
could  it  be  said,  since  the  decision  in  Levy  v.  Langridge,  that  he  could 
not  maintain  an  action  against  the  contractor?  So,  if  a  coachmaker, 
employed  to  put  on  the  wheels  of  a  carriage,  did  it  so  negligently  that 
one  of  them  flew  off,  and  a  child  of  the  owner  were  thereby  injured,  the 
damage  being  the  natural  and  immediate  consequence  of  his  negligence, 
he  would  surely  be  responsible.  So,  if  a  party  entered  into  a  contract  to 
repair  a  church,  a  workliouse,  or  other  public  building,  and  did  it  so  in- 
sufficiently that  a  person  attending  the  former,  or  a  pauper  in  the  latter 
were  injured  by  the  falling  of  a  stone,  he  could  not  maintain  an  action 
against  any  other  person  than  the  contractor ;  but  against  him  he  must 
surely  have  a  remedy.  It  is  like  the  case  of  a  contractor  who  negli- 
gentlj'  leaves  open  a  sewer,  wherebj-  a  person  passing  along  the  street 
is  injured.  It  is  clear  that  no  action  could  be  maintained  against  the 
Postmaster-General :  Hallx.  Smith,  2  Bing.  156  ;  Humphreys  v.  Mears, 
1  Man.  &  R.  187  ;  Priestly  v.  Fowler.  But  here  the  declaration  alleges 
the  accident  to  have  happened  through  the  defendant's  negligence  and 
want  of  care.  The  plaintiff  had  no  opportunity  of  seeing  that  the  car- 
riage was  sound  and  secure.  [Alderson,  B.  The  decision  in  Levy  v. 
Langridge  proceeds  upon  the  ground  of  the  knowledge  and  fraud  of 
the  defendant.]  Here  also  there  was  fraud  :  the  defendant  represented 
the  coach  to  be  in  a  proper  state  for  use,  and  whether  he  represented 
that  which  was  false  within  his  knowledge,  or  a  fact  as  true  which  he 
did  not  know  to  be  so,  it  was  equally  a  fraud  in  point  of  law,  for  which 
he  is  responsible. 

Lord  Abin&er,  C.  B.  I  am  clearlj-  of  opinion  that  the  defendant  is 
entitled  to  our  judgment.  We  ought  not  to  permit  a  doubt  to  rest  upon 
this  subject,  for  our  doing  so  might  be  the  means  of  letting  in  upon  us 
an  infinitj'  of  actions.  This  is  an  action  of  the  first  impression,  and  it 
has  been  brought  in  spite  of  the  precautions  which  were  taken,  in  the 
judgment  of  this  Court  in  the  case  of  Levy  v.  Langridge,  to  obviate  any 
notion  that  such  an  action  could  be  maintained.  "We  ought  not  to  at- 
tempt to  extend  the  principle  of  that  decision,  which,  although  it  has 
been  cited  in  support  of  this  action,  wholly  fails  as  an  authority  in  its 
favor ;  for  there  the  gun  was  bought  for  the  use  of  the  son,  the  plaintiff 
in  that  action,  who  could  not  make  the  bargain  himself,  but  was  really 
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and  substantial!}'  the  party  contracting.  Here  the  action  is  brought 
simply  because  the  defendant  was  a  contractor  with  a  third  person  ;  and 
it  is  contended  that  thereupon  he  became  liable  to  everybody  who  might 
use  the  carriage.  If  there  had  been  any  ground  for  such  an  action, 
there  certainly  would  have  been  some  precedent  of  it ;  but  with  the  ex- 
ception of  actions  against  inn-keepers,  and  some  few  other  persons,  no 
case  of  a  similar  nature  has  occurred  in  practice.  That  is  a  strong  cir- 
cumstance, and  is  of  itself  a  great  authority  against  its  maintenance.  It 
is  however  contended,  that  this  contract  being  made  on  the  behalf  of 
the  public  by  the  Postmaster-General,  no  action  could  be  maintained 
against  him,  and  therefore  the  plaiiitiff  must  have  a  remedy  against  the 
defendant.  But  that  is  by  no  means  a  necessary  consequence,  —  he 
may  be  remediless  altogether.  There  is  no  privity  of  contract  between 
these  parties  ;  and  if  the  plaintiff  can  sue,  every  passenger,  or  even  any 
person  passing  along  the  road,  who  was  injured  by  the  upsetting  of  the 
coach,  might  bring  a  similar  action.  Unless  we  confine  the  operation 
of  such  contracts  as  this  to  the  parties  who  entered  into  them,  the  most 
absurd  and  outrageous  consequences,  to  which  I  can  see  no  limit,  would 
ensue.  Where  a  party  becomes  responsible  to  the  public,  bj'  undertak- 
ing a  public  duty,  he  is  liable,  though  the  injury  may  have  arisen  from 
the  negligence  of  his  servant  or  agent.  So,  in  cases  of  public  nui- 
sances, whether  the  act  was  done  by  the  party  as  a  servant,  or  in  any 
other  capacity,  you  are  liable  to  an  action  at  the  suit  of  any  person  who 
suffers.  Those,  however,  are  cases  where  the  real  ground  of  the  liability 
is  the  public  duty,  or  the  commission  of  the  publib  nuisance.  There  is 
also  a  class  of  cases  in  which  the  law  permits  a  contract  to  be  turned 
into  a  tort ;  but  unless  there  has  been  some  public  duty  undertaken,  or 
public  nuisance  committed,  they  are  all  cases  in  which  an  action  might 
have  been  maintained  upon  the  contract.  Thus,  a  carrier  ma}'  be  sued 
either  in  assumpsit  or  case  ;  but  there  is  no  instance  in  which  a  party, 
who  was  not  privy  to  the  contract  entered  into  with  him,  can  maintain  any 
such  action.  The  plaintiff  in  this  case  could  not  have  brought  an  action 
on  the  contract ;  if  he  could  have  done  so,  what  would  have  been  his 
situation,  supposing  the  Postmaster-General  had  released  the  defendant  ? 
That  would,  at  all  events,  have  defeated  his  claim  altogether.  By  per- 
mitting this  action,  we  should  be  working  this  Injustice,  that  after  the 
defendant  had  done  everything  to  the  satisfaction  of  his  employer,  and 
after  all  matters  between  them  had  been  adjusted,  and  all  accounts 
settled  on  the  footing  of  their  contract,  we  should  subject  them  to  be 
ripped  open  by  this  action  of  tort  being  brought  against  him. 

Alderson,  B.  I  am  of  the  same  opinion.  The  contract  in  this  case 
was  made  with  the  Postmaster-General  alone  ;  and  the  case  is  just  the 
same  as  if  he  had  come  to  the  defendant  and  ordered  a  carriage,  and 
handed  it  at  once  over  to  Atkinson.  If  we  were  to  hold  that  the  plain- 
tiff could  sue  in  such  a  case,  there  is  no  point  at  which  such  actions 
would  stop.  The  only  safe  ruleis  to  confine  the  right  to  recover  to  those 
who  enter  into  the  contract :  if  we  go  one  step  beyond  that,  there  is  no 
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reason  why  we  should  not  go  fifty.  The  only  real  argument  in  favor 
of  the  action  is,  that  this  is  a  case  of  hardship ;  but  that  might  have 
been  obviated,  if  the  plaintiff  had  made  himself  a  party  to  the  contract. 
Then  it  is  urged  that  it  falls  within  the  principle  of  the  case  of  Leoy  v. 
Langridge.  But  the  principle  of  that  case  was  simply  this,  that  the 
father  having  bought  the  gun  for  the  very  purpose  of  being  used  by  the 
plaintiff,  the  defendant  made  representations  by  which  he  was  induced 
to  use  it.  There,  a  distinct  fraud  was  committed  on  the  plaintiff;  the 
falsehood  of  the  representation  was  also  alleged  to  have  been  within  the 
knowledge  of  the  defendant  who  made  it,  and  he  was  properly  held 
liable  for  the  consequences.  How  are  the  facts  of  that  case  applicable 
to  those  of  the  present?  Where  is  Jhe  allegation  of  misrepresentation 
or  fraud  in  this  declaration?  It  shows  nothing  of  the  kind.  Our  judg- 
ment must  therefore  be  for  the  defendant. 

GuENEY,  B.,  concurred. 

KoLFE,  B.  The  breach  of  the  defendant's  duty,  stated  in  this  declara- 
tion, is  his  omission  to  keep  the  carriage  in  a  safe  condition ;  and  when 
we  examine  the  mode  in  which  that  duty  is  alleged  to  have  arisen,  we 
find  a  statement  that  the  defendant  took  upon  himself,  to  wit,  under  and 
by  virtue  of  the  said  contract,  the  sole  and  exclusive  duty,  charge,  care, 
and  burden  of  the  repairs,  state,  and  condition  of  the  said  mail-coach, 
and,  during  aU  the  time  aforesaid,  it  had  become  and  was  the  sole  and 
exclusive  duty  of  the  defendant,  to  wit,  under  and  by  virtue  of  his  said 
contract,  to  keep  and  maintain  the  said  mail-coach  in  a  fit,  proper,  safe, 
and  secure  state  and  condition.  The  duty,  therefore,  is  shown  to  have 
arisen  solely  from  the  contract ;  and  the  fallacy  consists  in  the  use  of 
that  word  "  dutj'."  If  a  duty  to  the  Postmaster-General  be  meant, 
that  is  true ;  but  if  a  duty  to  the  plaintiff  be  intended  (and  in  that 
sense  the  word  is  evidently  used),  there  was  none.  This  is  one  of  those 
unfortunate  cases  in  which  there  certainly  has  been  damnum,  but  it  is 
damnum,  absque  injuria  /  it  is,  no  doubt  a  hardship  upon  the  plaintiff 
to  be  without  a  remedy,  but,  by  that  consideration  we  ought  not  to  be 
influenced.  Hard  cases,  it  has  been  frequently  observed,  are  apt  to 
introduce  bad  law.  Judgm.entfor  tbfi  defendant. 


GEORGE  AND  WIFE  v.   SKIVINGTON. 

1869.    Law  Reports,  5  Excheguer,  1.1 

Declaration,  by  Joseph  George,  and  Emma  his  wife,  that  the  de- 
fendant carried  on  the  business  of  a  chemist,  and  in  the  course  of  such 
business  professed  to  sell  a  chemical  compound  made  of  ingredients 
known  only  to  the  defendant,  and  which  he  represented  and  professed 

1  Argument  omitted.  — Ed. 
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to  be  fit  and  proper  to  be  used  for  washing  the  hair,  which  could  and 
might  be  so  used  without  personal  injury  to  the  person  using  the  same, 
and  to  have  been  carefully  and  skilfully  and  properly  compounded  by 
him,  the  defendant ;  and  thereupon  the  plaintiff,  Joseph  George,  bought 
of  the  defendant,  and  the  defendant  sold  to  him  at  a  certain  price,  a 
bottle  of  the  said  compound,  to  be  used  by  the  plaintiff  Emma,  for 
washing  her  hair,  as  the  defendant  then  knew,  and  on  the  terms  that 
the  same  then  was  fit  and  proper  to  be  used,  and  could  be  safely  used, 
by  her  for  the  purpose  aforesaid,  without  personal  injurj'  to  her,  and 
had  been  skilfully,  carefully,  and  properly  compounded  by  the  defend- 
ant; yet  the  defendant  had  so  unskilfully,  negligently^  and  improperly 
conducted  himself  in  and  about  making  and  selling  the  said  compound, 
that  bj'  the  mere  unskilfulness,  negligence,  and  improper  conduct  of  the 
defendant,  the  said  compound  was  not  fit  or  proper  to  be  used  for  wash- 
ing the  hair,  nor  could  it  be  so  used  without  personal  injury  to  the  person 
using  the  same ;  by  which  premises  the  plaintiff  Emma,  who  iised  the 
said  compound  for  washing  her  hair,  pursuant  to  the  terms  upon  which 
the  same  was  sold  by  the  defendant,  was  by  using  the  same  injured  in 
health,  &c. 

Pemurrer,  and  joinder. 

E.  W.  Lord,  in  support  of  the  demurrer. 

Ingham^  in  support  of  the  declaration,  was  not  called  on. 

Kelly,  C.  B.  I  am  of  opinion  that  our  judgment  should  be  for  the 
plaintiffs.  The  facts  alleged  by  the  declaration  are  shortly  these, — 
that  the  plaintiff,  Joseph  George,  purchased  a  chemical  compound  of 
the  defendant  as  a  hair-wash  for  the  use  of  his  wife,  which  was  made  up 
of  ingredients  known  only  to  the  defendant,  and  by  him  repi-esented  to 
be  "fit  and  proper  to  be  used  for  washing  the  hair ; "  and  there  is  also 
an  express  statement  that  the  defendant  knew  the  purpose  for  which 
the  article  was  bought.  The  declaration  further  alleges  that  the  defend- 
ant "  so  unskilfully,  negligently,  and  improperly  conducted  himself  in 
and  about  selling  and  making  the  said  compound  "  as  to  cause  the 
damage  complained  of  to  the  female  plaintiff.  Now,  under  these  cir- 
cumstances, the  question  is  whether  an  action  at  the  suit  of  the  plaintiff, 
Emma  George,  her  husband  being  joined  for  conformity,  will  lie.  It 
is  contended  that  it  will  not.  There  was  no  warrantj',  it  is  said,  either 
express  or  implied,  towards  the  purchaser  himself.  But  it  is  not  neces- 
sary to  enter  into  that  question,  because  the  contract  of  sale  is  onlj- 
alleged  by  waj'  of  inducement,  the  cause  of  action  being,  not  upon  that 
contract,  but  for  an  injury  caused  to  the  wife  of  the  purchaser  by  rea- 
son of  an  article  being  sold  to  him  for  the  use  of  his  wife,  and  so  sold 
to  the  defendant's  knowledge,  turning  out  to  be  unfit  for  the  purpose  for 
which  it  was  bought.  There  is,  therefore,  no  question  of  wari-anty  to 
be  considered,  but  whether  the  defendant,  a  chemist,  compounding  the 
article  sold  for  a  particular  purpose,  and  knowing  of  the  purpose  for 
which  it  was  bought,  is  liable  in  an  action  on  the  case  for  unskilfulness 
and  negligence  in  the  manufacture  of  it  whereby  the  person  who  used  it 

15 
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was  injured.  And  I  think  that,  quite  apart  from  any  question  of  war- 
ranty, express  or  implied,  there  was  a  duty  on  the  defendant,  the  vendor, 
I  to  use  ordinary  care  in  compounding  this  wash  foi  the  hair.  Unques- 
tionably there  was  such  a  duty  towards  the  purdiaser,  and  it  extends, 
in  my  judgment,  to  the  person  for  whose  use  t&e  vendor  knew  the  com- 
pound was  purchased.  In  Langridge  v.  Leoy,  2  M.  &  W.  519,  in  Ex. 
Ch.  4  M.  &  W.  337,  the  defendant  sold  a  gun  to  the  plaintiflPs  father  for 
the  use,  to  his  knowledge,  of  the  plaintiff,  and  it  was  held  that  a  duty 
arose  towards  the  plaintiff  that  the  gun  should  be  safe ;  and  here  a 
similar  duty  arose  towards  the  person  who  was  known  to  the  defendant 
to  be  about  to  use  this  wash ;  namely,  a  duty  that  the  article  sold 
should  be  reasonably  fit  for  the  purpose  it  was  bought  for  and  com- 
pounded with  reasonable  care.  Under  these  circumstances,  there  being 
in  tjie  declaration  a  direct  allegation  of  negligence  and  unskilfulness, 
our  judgment  ought  to  be  for  the  plaintiffs.  With  regard  to  Longmeid 
V.  JBblliday,  7  Ex.  761,  that  case  is  entirely  distinguishable,  for  there 
the  jury  found  bona  fides  and  no  negligence  on  the  part  of  the  vendor. 
My  Brother  Channell^  wishes  me  to  add  that  he  concurs  in  this 
judgment. 

PiGOTT,  B.  I  am  of  the  same  opinion.  The  action  is,  in  effect, 
against  a  tradesman  for  negligence  and  unskilfulness  in  his  business. 
Such  an  action  by  the  purchaser  himself  is  clearly  maintainable.  Then, 
where  the  thing  purchased  is  for  the  use  not  of  the  purchaser  himself 
but,  to  the  defendant's  knowledge,  of  his  wife,  does  the  defendant's 
duty  extend  to  her?  I  can  see  no  reason  why  it  should  not.  'She 
cannot  contract  for  herself  alone,  but  that  is  no  reason  whj-  the  defend- 
ant's duty  should  stop  short  of  her.  The  case,  no  doubt,  would  have 
been  very  different  if  the  declaration  had  not  alleged  that  the  defendant 
knew  for  whom  the  compound  was  intended.  Suppose,  for  example,  a 
chemist  sells  to  a  customer  a  drug,  without  anj'  knowledge  of  the  pur- 
pose to  which  it  is  to  be  applied,  which  is  fit  for  a  grown  person,  and 
that  drug  is  afterwards  given  by  the  purchaser  to  a  child  and  does  in- 
jury, it  could  not  be  contended  that  the  chemist  was  liable.  That,  how- 
ever, is  widelj'  different  from  this  case ;  for,  here,  there  is  an  express 
allegation  that  the  defendant  knew  the  purpose  for  which,  and  the  per- 
son for  whom,  this  compound  was  bought. 

Cleasby,  B.  I  also  think  the  declaration  shows  a  good  cause  of  action 
in  the  female  plaintiff.  No  person  can  sue  on  a  contract  but  the  per- 
son with  whom  the  contract  is  made ;  and  this  undoubted  proposition 
was  attempted  to  be  taken  advantage  of  in  Langridge  v.  Levy,  2  M. 
&  W.  519,-  in  Ex.  Ch.  4  M.  &  W.  337.  The  answer  was  that,  admit- 
ting the  proposition  to  be  true,  still  a  vendor  who  has  been  guilty  of 
fraud  or  deceit  is  liable  to  whomsoever  has  been  injured  by  that  fraud, 
although  not  one  of  the  parties  to  the  original  contract,  provided  at 
least  that  his  use  of  the  article  was  contemplated  by  the  vendor.     It 

1  ChanneU,  B.,  had  left  the  court  at  the  close  of  the  argnments. 
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was  therefore  held  in  that  case  that  the  boy-  -who  usedthe  defective  gun, 
and  for  whose  use  the  defendant  knew  it  was,  destined,  had  a  good 
cause  of  action.  Substitute  the  word  "  negligence"  for  "  fraud,"  and 
the  analogy  between  Langridge  v.  Levy  and  this  case  is  complete. 
The  real  question  is  whether  the  allegations  in  the  declaration  are  suf- 
ficient to  raise  a  duty  towards  the  female  plaintiff.  Now  it  is  alleged 
that  the  defendant  himself  manufactured  this  wash  of  ingredients  known 
only  to  him,  and  that  he  held  it  out  and  professed  it  to  be  of  a  certain 
quality,  and  it  was  not  of  that  quality ;  and  that  he  knew  it  was  pur- 
chased for  the  purpose  of  being  used  by  the  female  plaintiff.  Under 
the  circumstances  I  think  there  was  a  duty  imposed  upon  him  to  use 
due  and  ordinary  care,  and  of  the  breach  of  that  duty  I  am  of  opinion 
the  female  plaintiff,  who  was  injured,  can  take  advantage.  The  two 
things  concur  here ;  negligence  and  injury  flowing  therefrom.  There 
was,  therefore,  a  good  cause  of  action  in  the  person  injured  similar  to 
that  which  was  held  to  be  good  in  Langridge  v.  Levy. 

Judgment  for  the  plaintiffs. 


THOMAS  AND  WIFE  v.  WINCHESTER, 

1852.     6  New  York  (2  Selden),  397.1 

Action  against  Winchester  and  Gilbert,  for  injuries  sustained  by 
Mrs.  Thomas,  from  the  effects  of  a  quantity  of  extract  of  belladonna, 
administered  to  her  by  mistake  as  extract  of  dandelion. 

The  defendant,  Winchester,  was  engaged  at  No.  108  John  Street, 
New  York,  in  the  manufacture  and  sale  of  certain  vegetable  extracts 
for  medicinal  purposes,  and  also  in  the  purchase  and  sale  of  others. 
The  extracts  manufactured  by  him  were  put  up  in  jars  for  sale,  and 
those  which  he  purchased  were  put  up  by  him  in  like  manner.  The  jars 
containing  extracts,  whether  manufactured  by  defendant  or  purchased 
by  him,  were  labelled  alike  as  "  prepared  by  A.  Gilbert."  Gilbert  was 
employed  by  defendant,  and  had  previously  been  engaged  in  the  same 
business  on  his  own  account  at  the  same  stand.  Defendant  purchased 
extract  of  belladonna  from  another  manufacturer  or  dealer.  The 
defendant  put  up  this  extract  of  belladonna  in  a  jar  labelled  "  Dande- 
lion, prepared  by  A.  Gilbert,  No.  108  John  Street,  N.  Y."  The  extract 
of  dandelion  and  the  extract  of  belladonna  resemble  each  other  in 
color,  consistence,  smell,  and  taste  ;  but  may  on  careful  examination  be 
distinguished  the  one  from  the  other  by  those  who  are  well  acquainted 
with  these  articles.  The  former  is  a  mild  and  harmless  medicine.  The 
latter  is  a  deadly  poison,  which,  if  taken  as  a  medicine  in  such  quantity 
as  might  be  safely  administered  of  the  former,  would  destroy  life,  or 

1  The  statement  of  facts  has  been  rewritten.     The  arguments  are  omitted.  —  Ed. 


228  THOMAS  V.   WINCHESTER. 

seriously  impair  health.  Defendant  sold  the  jar,  labelled  as  dandelion, 
but  in  fact  containing  belladonna,  to  Aspinwall,  a  druggist  in  New 
York ;  Aspinwall  sold  it  to  Foord,  a  druggist  of  Cazenovia,  N.  Y. ; 
and  Foord  sold  from  the  jar  a  portion  of  its  contents  to  Samuel 
Thomas,  one  of  the  plaintiffs.  All  these  sales  purported  to  be,  and 
were  understood  to  be,  sales  of  extract  of  dandelion.  A  physician  had 
prescribed  extract  of  dandelion  for  Mrs.  Thomas,  the  female  plaintiff. 
A  small  quantity  of  the  medicine  purchased  by  Mr.  Thomas  of  Foord 
was  administered  to  Mrs.  Thomas  under  the  belief  that  it  was  extract 
of  dandelion.  Mrs.  Thomas  was  made  seriously  ill  by  the  medicine,  so 
that  for  a  time  her  life  was  thought  to  be  in  danger. 

After  the  plaintiffs  had  introduced  testimony  tending  to  prove  the 
foregoing  facts,  the  defendant  moved  for  a  nonsuit,  on  the  following 
grounds  (among  others)  :  — 

1.  That  the  action  could  not  be  sustained,  as  the  defendant  was  the 
remote  vendor  of  the  article  in  question :  and  there  was  no  connection, 
transaction,  or  privity  between  him  and  the  plaintiffs,  or  either  of  them. 

2.  That  this  action  sought  to  charge  the  defendant  with  the  conse- 
quences of  the  negligence  of  Aspinwall  and  Foord. 

The  motion  for  a  nonsuit  was  overruled. 

The  judge,  among  other  things,  charged  the  jury  that  if  they  should 
find  from  the  evidence  that  either  Aspinwall  or  Foord  was  guilty  of 
negligence  in  vending,  as  and  for  dandelion,  the  extract  taken  by  Mrs. 
Thomas,  or  that  the  plaintiff  Thomas,  or  those  who  administered  it  to 
Mrs.  Thomas,  were  chargeable  with  negligence  in  administering  it,  the 
plaintiffs  were  not  entitled  to  recover ;  but  if  they  were  free  from  neg- 
ligence, and  if  the  defendant  Winchester  was  guilty  of  negligence  in 
putting  up  a;nd  vending  the  extracts  in  question,  the  plaintiffs  were 
entitled  to  recover. 

The  defendant  Gilbert  was  acquitted  by  the  jury  under  the  direction 
of  the  Court,  and  a  verdict  was  rendered  against  Winchester  for  eight 
hundred  dollars. 

A  motion  for  a  new  trial  having  been  denied  at  a  general  term, 
Winchester  a,ppeal€d. 

Charles  P.  KirMand,  for  appellant. 

Nicholas  Hill,  Jr.,  for  respondents. 

RuGGLES,  C.  J.  [After  fully  stating  the  case. J  The  case  depends 
on  the  first  point  taken  by  'the  defendant  on  his, motion  for  a  nonsuit ; 
and  the  question  is,  whether  the  defendant,  being  a  remote  vendor  of 
the  medicine,  and  there  being  no  privity  or  connection  between  him  and 
the  plaintiffs,  the  action  can  be  maintained. 

If,  in  labelling  a  poisonous  drug  with  the  name  of  a  harmless  medi- 
cine, for  public  market,  no  duty  was  violated  by  the  defendant,  except- 
ing that  which  he  owed  to  Aspinwall,  his  immediate  vendee,  in  virtue 
of  his  contract  of  sale,  this  action  cannot  be  maintained.  If  A.  build 
a  wagon,  and  sell  it  to  B.,  who  sells  it  to  C,  and  C.  hires  it  to  D.,  who 
in  consequence  of  the  gross  negligence  of  A.  in  building  the  wagon  is 
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overturned  and  injured,  D.  cannot  recover  damages  against  A.,  the 
builder.  A.'s  obligation  to  build  the  wagon  faithfully  arises  solely 
out  of  his  contract  with  B.  The  public  have  nothing  -to  do  with  it. 
Misfortune  to  third  persons,  not  parties  to  the  contract,  would  not  be 
a  natural  and  necessary  consequence  of  the  builder's  negligence  ;  and 
such  negligence  is  not  an  act  imminently  dangerous  to  human  life. 

So,  for  the  same  reason,  if  a  horse  be  defectively  shod  by  a  smith, 
and  a  person  hiring  the  horse  from  the  owner  is  thrown  and  injured  in 
consequence  of  the  smith's  negligence  in  shoeing,  the  smith  is  not  liable 
for  the  injury.  The  smith's  duty  in  such  case  grows  exclusively  out 
of  his  contract  with  the  owner  of  the  horse ;  it  was  a  duty  which  the 
smith  owed  to  him  alone,  and  to  no  one  else.  And  although  the  injury 
to  the  rider  may  have  happened  in  consequence  of  the  negligence  of 
the  smith,  the  latter  was  not  bound,  either  by  his  contract  or  by  any 
considerations  of  public  policy  or  safety,  to  respond  for  his  breach  of 
duty  to  any  one  except  the  person  he  contracted  with. 

This  was  the  ground  on  which  the  case  of  Winterbottom  v.  Wright, 
10  Mees.  &  "Welsh.  109,  was  decided.  A.  contracted  with  the  post- 
master-general to  provide  a  coach  to  convey  the  mail  bags  along  a  cer- 
tain line  of  road,  and  B.  and  others  also  contracted  to  horse  the  coach 
along  the  same  line.  B.  and  his  co-contractors  hired  C,  who  was  the 
plaintiff,  to  diive  the  coach.  The  coach,  in  consequence  of  some  latent 
defect,  broke  down ;  the  plaintiff  was  thrown  from  his  seat  and  lamed. 
It  was  held  that  C.  could  not  maintain  an  action  against  A.  for  the 
injury  thus  sustained.  The  reason  of  the  decision  is  beet  stated  by 
Baron  Rolfe.  A.'s  duty  to  keep  the  coach  in  good  condition  was  a 
duty  to  the  postmaster  general,  with  whom  he  made  his  contract,  and 
not  a  duty  to  the  driver  employed  by  the  owners  of  the  horses. 

But  the  case  in  hand  standson  a  different  ground.  The  defendant 
jwas  a  dealer  in  poisonous  drugs.  Gilbert  was  his  agent  in  preparing 
them  for  market.  The  death  or  great  bodily  harm  of  some  person  was 
the  natural  and  almost  inevitable  consequence  of  the  sale  of  belladonna 
by  means  of  the  false  label. 

Gilbert,  the  defendant's  agent,  would  have  been  punishable  for  man- 
slaughter if  Mrs.  Thomas  had  died  in  consequence  of  taking  the  falsely 
labelled  medicine.  Every  man  who,  by  his  culpable  negligence,  causes 
the  death  of  another,  although  without  intent  to  kill,  is  guilty  of  man- 
slaughter. 2  R.  S.  662,  §  19.  A  chemist  who  negligently  sells  lauda- 
num in  a  phial  labelled  as  paregoric,  and  thereby  causes  the  death  of  a 
person  to  whom  it  is  administered,  is  guilty  of  manslaughter.  Tessy- 
mond's  Case,  1  Lewin's  Crown  Cases,  169.  "  So  highly  does  the  law 
value  human  life,  that  it  admits  of  no  justification  wherever  life  has 
been  lost  and  the  carelessness  or  negligence  of  one  person  has  con- 
tributed to  the  death  of  another."  Begina  v.  Swindall,  2  Car.  &  Kir. 
232-233.  And  this  rule  applies  not  only  where  the  death  of  one  is  occa- 
sioned by  the  negligent  act  of  another,  but  where  it  is  caused  by  the 
negligent  omission  of  a  duty  of  that  other.     2  Car.  &  Kir.  368,  871, 
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Although  the  defendant  Winchester  may  not  be  answerable  crkninally 
for  the  negligence  of  his  agent,  there  can  be  no  doubt  of  his  liability 
in  a  civil  action,  in  which  the  act  of  the  agent  is  to  be  regarded  as  the 
act  of  the  principal. 

In  respect  to  the  wrongful  and  criminal  character  of  the  negligence 
complained  of,  this  case  differs  widely  from  those  put  by  the  defend- 
ant's counsel.  No  such  imminent  danger  existed  in  those  cases.  In 
the  present  case  the  sale  of  the  poisonous  article  was  made  to  a 
dealer  in  drugs,  and  not  to  a  consumer.  The  injury  therefore  was  not 
likely  to  fall  on  him,  or  on  his  vendee  who  was  also  a  dealer ;  but  much 
more  likely  to  be  visited  on  a  remote  purchaser,  as  actually  happened. 
The  defendant's  negligence  put  human  life  in  hnminent  danger.  Can 
it  be  said  that  there  was  no  duty  on  the  part  of  the  defendant  to  avoid 
the  creation  of  that  danger  by  the  exercise  of  greater  caution  ?  or  that 
the  exercise  of  that  caution  was  a  duty  only  to  his  immediate  vendee, 
whose  life  was  not  endangered  ?  The  defendant's  duty  arose  out  of  the 
nature  of  his  business  and  the  danger  to  others  incident  to  its  misman- 
agement. .  Nothing  but  mischief  like  that  which  actually  happened 
could  have  been  expected  from  sending  the  poison  falsely  labelled  into 
the  market ;  and  the  defendant  is  justly  responsible  for  the  probable 
consequences  of  the  act.  The  duty  of  exercising  caution  in  this  re- 
spect did  not  arise  out  of  the  defendant's  contract  of  sale  to  Aspinwall. 
The  wrong  done  by  the  defendant  was  in  putting  the  poison,  mislabelled, 
into  the  hands  of  Aspinwall  as  an  article  of  merchandise  to  be  sold 
and  afterwards  used  as  the  extract  of  dandelion,  by  some  person  then 
unknown.  The  owner  of  a  horse  and  cart  who  leaves  them  unattended 
in  the  street  is  liable  for  any  damage  which  may  result  from  his  negli- 
gence. Jjynch  T.  Nurdin,  1  Ad.  &  EUis,  n.  s.  29 ;  lUidge  v.  Good- 
win, 5  Car.  &  Payne,  190.  The  owner  of  a  loaded  gun  who  puts  it 
into  the  hands  of  a  child  by  whose  indiscretion  it  is  discharged,  is  liable 
for  the  damage  occasioned  by  the  discharge.  5  Maule  &  Sel.  198. 
The  defendant's  contract  of  sale  to  Aspinwall  does  not  excuse  the 
wrong  done  to  the  plaintiffs.  It  was  a  part  of  the  means  by  which  the 
wrong  was  effected.  The  plaintiffs'  injury  and  their  remedy  would 
have  stood  on  the  same  principle,  if  the  defendant  had  given  the  bella- 
donna to  Doctor  Foord  without  price,  or  if  he  had  put  it  in  his  shop 
without  his  knowledge,  under  circumstances  which  would  probably  have 
led  to  its  sale  on  the  faith  of  the  label. 

In  Longmeid  v.  Holliday,  6  Law  and  Eq.  Rep.  562,  the  distinction  is 
recognized  between  an  act  of  negligence  imminently  dangerous  to  the 
lives  of  others,  and  one  that  is  not  so.  In  the  former  case,  the  party 
guilty  of  the  negligence  is  liable  to  the  party  injured,  whether  there 
be  a  contract  between  them  or  not ;  in  the  latter,  the  negligent  party 
is  liable  only  to  the  party  with  whom  he  contracted,  and  on  the  ground 
that  negligence  is  a  breach  of  the  contract. 

The  defendant,  on  the  trial,  insisted  that  Aspinwall  and  Foord  were 
guilty  of  negligence  in  selling  the  article  in  question  for  what  it  was 
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represented  to  be  in  the  label ;  and  that  the  suit,  if  it  could  be  sus- 
tained at  all,  should  have  been  brought  against  Foord.  The  judge 
charged  the  jury  that  if  they,  or  either  of  them,  were  guilty  of  negli- 
gence in  selling  the  belladonna  for  dandelion,  the  verdict  must  be  for 
the  defendant ;  and  left  the  question  of  their  negligence  to  the  jury, 
who  found  on  that  point  for  the  plaintiff.  If  the  case  really  depended 
on  the'  point  thus  raised,  the  question  was  properly  left  to  the  jury. 
But  I  think  it  did  not.  The  defendant,  by  affixing  the  label  to  the  jar, 
represented  its  contents  to  be  dandelion;  and  to  have  been  "pre- 
pared "  by  his  agent  Gilbert.  The  word  "prepared  "  on  the  label,  must' 
be  understood  to  mean  that  the  article  was  manufactured  by  him,  or 
that  it  had  passed  through  some  process  under  his  hands,  which  would 
give  him  personal  knowledge  of  its  true  name  and  quality.  Whether 
Foord  was  justified  in  selling  the  article  upon  the  faith  of  the  defend- 
ant's label,  would  have  been  an  open  question  in  an  action  by  the  plain- 
tiffs against  him,  and  I  wish  to  be  understood  as  giving  no  opinion  on 
that  point.  But  it  seems  to  me  to  be  clear  that  the  defendant  cannot, 
in  this  case,  set  up  as  a  defence,  that  Foord  sold  the  contents  of  the 
jar  as  and  for  what  the  defendant  represented  it  to  be.  The  label 
conveyed  the  idea  distinctly  to  Foord  that  the  contents  of  the  jar  was 
the  extract  of  dandelion  ;  and  that  the  defendant  knew  it  to  be  such. 
So  far  as  the  defendant  is  concerned,  Foord  was  under  no  obligation 
to  test  the  truth  of  the  representation.  The  charge  of  the  judge  in 
submitting  to  the  jury  the  question  in  relation  to  the  negligence  of 
Foord  and  Aspinwall,  cannot  be  complained  of  by  the  defendant. 

Gardiner,  J.,  concurred  in  affirming  the  judgment,  on  the  ground 
that  selling  the  belladonna  without  a  label  indicating  that  it  was  a 
poismi,  was  declared  a  misdemeanor  by  statute  (2  E.  S.  694,  §  23)  ;  but 
expressed  no  opinion  upon  the  question  whether,  independent  of  the 
statute,  the  defendant  would  have  been  liable  to  these  plaintiffs. 

Gridlet,  J.,  was  not  present  when  the  cause  was  decided.  All  the 
other  members  of  the  Court  concurred  in  the  opinion  delivered  by  Ch. 
J.  Ruggles.  Judgment  affirmed. 


BLOOD  BALM  COMPANY  v.  COOPER. 

1889.     83  Georgia,  457.1 

Action  by  Cooper  against  Blood  Balm  Company  in  the  City  Court 
of  Atlanta.     Verdict  for  plaintiff.     Defendants  brought  error. 

Hillyer  &  Brother,  for  plaintiff  in  error. 

Hall  and  Hammond,  contra. 

Blandpord,  J.  The  main  question  in  this  case  arises  upon  the  re- 
fusal of  the  Court  below  to  award  a  nonsuit,  and  the  solution  of  this 

1  The  statement  of  facts  by  the  reporter  is  omitted.  —  Ed. 
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question  depends  upon  whether,  where  one  prepares  what  is  known  as 
a  proprietary  or  patent  medicine,  and  puts  it  upon  the  market  and  rec- 
ommends it  to  the  world  as  useful  for  the  cure  of  certain  diseases, 
the  bottle  containing  it  having  therewith  a  prescription  made  by  the 
proprietor  of  the  medicine,  in  which  he  states  that  it  is  to  be  taken  in 
certain  quantities,  and  such  medicine,  accompanied  with  this  prescrip- 
tion, is  sold  by  the  proprietor  to  a  druggist  for  the  purpose  of  being 
resold  to  persons  who  might  wish  to  use  it,  and  the  druggist  sells  the 
same  to  a  person  who  uses  it  in  the  quantity  thus  prescribed,  and  it 
being  shown  that  the  same  contains  a  certain  article  known  as  the 
iodide  of  potash  in  such  quantity  as  proves  harmful  to  the  person  thus 
using,  the  proprietor  is  liable.  The  plaintiff  in  error  insists  that  there 
is  no  liability  on  the  part  of  the  proprietor,  (1)  because  it  was  not  sold 
by  the  proprietor  to  the  person  injured,  but  by  a  druggist  who  had  pur- 
chased the  Same  from  the  proprietor ;  and  several  cases  are  cited  to 
sustain  this  position ;  (2)  because  the  drug  thus  sold  was  not  immi- 
nently hurtful  or  poisonous. 

1.  We  are  not  aware  of  any  decision  of  this  Court  upon  this  ques- 
tion, indeed  there  is  none ;  and  we  have  searched  carefully  not  only 
the  authorities  cited  by  counsel  in  this  case,  but  others,  and  we  find 
no  question  like  the  one  which  arises  in  this  record  determined  by  any 
Court.  In  the  case  of  Thomas  v.  Winchester,  6  N.  Y.  (2  Seld.)  397 ; 
57  Am.  Dec.  455 ;  1  Thompson,  Neg.  224,  referred  to  by  counsel  in 
this  case,  the  question  decided  was,  that  a  dealer  in  drugs  and  medi- 
cines who  carelessly  labels  a  deadly  poison  as  a  harmless  medicine,  and 
sends  it  so  laoelled  into  market,  is  liable  to  all  persons  who,  without 
fault  on  their  part,  are  injured  by  using  it  as  such  medicine  in  conse- 
quence of  the  false  label.  This  comes  nearer  the  present  case  than 
any  we  have  been  able  to  find,  and  it  is  relied  upon  by  both  parties  as 
an  authority ;  and  in  the  notes  thereto  by  Mr.  Freeman  in  the  Ameri- 
can Decisions,  the  eases  relied  upon  by  counsel  in  this  case  are  em- 
braced and  referred  to,  and  to  some  extent  considered.  It  is  not  denied 
by  counsel  in  this  case  that  the  doctrine  of  the  case  cited  ( Thomas  v. 
Winchester)  is  sound  and  correct  law,  but  the  present  case  differs 
from  that  case,  and  mainly  in  this :  there  the  drug  sold  was  a  deadly 
poison,  and  the  wrong  consisted  in  putting  a  label  upon  the  same 
which  indicated  that  it  was  a  harmless  medicine  ;  whereas  in  this  ease 
the  medicine  sold  was  not  a  deadly  poison,  and  no  label  was  put  upon 
it  which  was  calculated  to  deceive  any  one  in  this  respect.  But  accom- 
panying this  medicine  was  a  prescription  of  the  proprietor  stating  the 
quantity  to  be  taken,  and  the  evidence  tended  to  show  that  the  quan- 
tity thus  prescribed  contained  iodide  of  potash  to  such  an  extent  as, 
when  taken  by  the  plaintiff,  produced  the  injury  and  damage  com- 
plained of.  The  liability  of  the  plaintiff  in  error  to  the  person  injured 
arises,  not  by  contract,  but  for  a  wrong  committed  by  the  proprietor 
in  the  prescription  and  direction  as  to  the  dose  that  should  be  taken. 

"We  can  see  no  difference  whether  the  medicine  was  directly  sold  to 
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the  defendant  in  error  by  the  proprietor,  oi*  by  an  intermediate  party 
to  whom  the  proprietors  had  sold  it  in  the  first  instance  for  the  purpose 
of  being  sold  again.  It  was  put  upon  the  market  by  the  proprietor, 
not  alone  for  the  use  of  druggists  to  whom  they  might  sell  it,  but  to  be 
used  by  the  public  in  general  who  might  need  the  same  for  the  cure  of 
certain  diseases  for  which  the  proprietor  set  foi'th  in  his  label  the  same 
was  adapted.  This  was  the  same  thing  as  if  the  proprietor  himself 
had  sold  this  medicine  to  the  defendant  in  error,  with  his  instruc- 
tions and  directions  as  to  how  the  same  should  be  taken.  In  all  the 
cases  cited  by  the  plaintiff  in  error  there  is  no  case  in  which  the  pro- 
prietor prescribed  the  doses  and  quantities  to  be  taken  of  the  medicine 
sold  by  him.  If  this  medicine  contained  the  iodide  of  potassium  in  suffi- 
cient quantity  to  produce  the  injurious  consequences  complained  of  to 
the  defendant  in  error,  and  if  the  same  was  administered  to  him,  either 
by  himself  or  any  other  person,  as  prescribed  in  the  label  accompany- 
ing the  medicine,  he  could,  in  our  judgment,  recover  for  any  injury  he 
may  have  sustained  on  account  of  the  poisonous  effect  thereof.  It  was 
a  wrong  on  the  part  of  the  proprietor  to  extend  to  the  public  generally 
an  invitation  to  take  the  medicine  in  quantities  sufficient  to  injure  and 
damage  persons  who  might  take  it. 

A  medicine  which  is  known  to  the  public  as  being  dangerous  and 
poisonous  if  taken  in  large  quantities,  may  be  sold  by  the  proprietor  to 
druggists  and  others,  and  if  any  person,  without  more,  should  purchase 
and  take  the  same  so  as  to  cause  injury  to  himself,  the  proprietor 
would  not  be  liable.  But  if  the  contents  of  a  medicine  are  concealed 
from  the  public  generally,  and  the  medicine  is  prepared  by  one  who 
knows  its  contents,  and  he  sells  the  same,  recommending  it  for  certain 
diseases  and  prescribing  the  mode  in  which  it  shall  be  taken,  and  in- 
jury is  thereby  sustained  by  the' person  taking  the  same,  the  proprietor 
would  be  liable  for  the  damage  thus  sustained.  These  proprietary  or 
patent  medicines  are  secret,  or  intended  by  the  proprietors  to  be 
secret,  as  to  their  contents.  They  expect  to  derive  a  profit  from  such 
secrecy.  They  are  therefore  liable  for  all  injuries  sustained  by  any 
one  who  takes  their  medicine  in  such  quantities  as  may  be  prescribed 
by  them.  There  is  no  way  for  a  person  who  uses  the  medicine  to 
ascertain  what  its  contents  are,  ordinarily,  and  in  this  case  the  con- 
tents were  only  ascertained  after  an  analysis  made  by  a  chemist,  — 
which  would  be  very  inconvenient  and  expensive  to  the  public ;  nor 
would  it  be  the  duty  of  a  person  using  the  medicine  to  ascertain  what 
poisonous  drugs  it  may  contain.  He  has  a  right  to  rely  upon  the 
statement  and  recommendation  of  the  proprietor,  printed  and  published 
to  the  world ;  and  if  thus  relying,  he  takes  the  medicine  and  is  injured 
on  account  of  some  concealed  drug  of  which  he  is  unaware,  the  pro- 
prietor is  not  free  from  fault,  and  is  liable  for  the  injury  thereby 
sustained.  It  appears  from  the  analysis  made  by  the  chemist  in  this 
case  that  this  medicine  contained  25  grains  of  the  iodide  of  potash  to 
two  tablespoonfuls  of  the  medicine.    The  testimony  of  the  plaintiff,  by 
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witnesses  learned  in  the  profession  of  medicine,  was  that  iodide  of 
potash  in  this  quantity  would  produce  the  eflEects  upon  a  person  using 
it  shown  by  the  condition  of  the  defendant  in  error.  The  prescription 
accompanying  the  bottle  directed  the  taking  of  one  to  two  tablespoon- 
fuls  of  the  medicine,  and  this  was  done  by  the  defendant  in  error,  and 
he  was  thereby  greatly  injured  and  damaged. 

This  is  not  like  the  case  of  a  dangerous  machine  or  a  gnn  sold  to 
a  person  and  by  him  given  or  sold  to  another,  as  in  some  of  the  cases 
referred  to.  Mr.  Freeman,  in  his  notes  to  the  case  above  referred  to 
{Thomas  v.  Winchester),  alludes  to  all  those  cases;  and  Mr.  Thomp- 
son, in  his  work  on  Negligence,  refers  to  the  same  .cases,  and  they  are 
there  fully  discussed. 

[Remainder  of  opinion  omitted].  Judgment  affirmed. 


SCHUBERT  V.   3.   K.    CLARK  COMPANY. 

1892.     Supreme  Court  of  Minnesota,  51  North  Western  Reporter,  1103. 

Appeal  from  District  Court,  Hennepin  county.  Hooker,  Judge. 

Action  by  Edward  J.  Schubert  against  the  J.  R.  Clark  Company  to 
recover  for  personal  injuries.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.     Affirmed. 

Welch,  Botkin  &  Welch,  for  appellant. 

F.  B.  Larahee,  for  respondent. 

Dickinson,  J.  The  sufficiency  of  the  complaint  as  showing  a  right 
to  recover  against  the  defendant  is  here  for  decision.  The  facts  of  the 
case,  as  shown  by  the  complaint,  may  be  thus  stated :  The  plaintiff,  a 
house-painter,  was  in  the  employ  of  one  Phelps.  He  was  engaged  in 
the  work  of  painting  the  interior  of  a  certain  building.  His  employer, 
Phelps,  as  a  purchaser,  ordered  from  a  retail  merchant  a  new  10-foot 
step-ladder,  directing  that  it  be  delivered  to  the  plaintiff  at  the  place 
where  he  was  at  work.  The  merchant,  not  having  such  a  ladder  in  his 
stock  of  goods,  ordered  the  defendant  corporation  to  deliver  such  a 
step-ladder  to  the  plaintiff  for  his  use.  The  defendant  delivered  a  ladder 
to  the  plaintiff  pursuant  to  that  order.  This  we  construe  to  have  been 
a  pm-chase  by  the  merchant  from  the  defendant.  The  defendant  was  a 
manufacturer  of  such  goods,  and  the  ladder  so  delivered  had  "  thereto- 
fore "  been  manufactured  by  it,  "  to  be  sold  for  the  purpose  of  being 
used."  It  was  made  of  poor,  cross-grained,  and  decayed  lumber,  and 
' '  was  so  insufficient  in  strength  as  to  be  dangerous  to  the  life  and  limb 
of  this  plaintiff  and  whoever  might  use  the  same."  It  is  alleged  that 
the  defendant  knew,  or  ought  to  have  known,  such  defects  and  insuffi- 
ciency. Neither  the  plaintiff  nor  his  employer  nor  the  merchant  from 
whom  the  latter  ordered  the  ladder  knew  such  defects,  and  it  was  so 
varnished,  oiled,  and  painted  that  they  could  not  discover  them.     The 
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plaintiff,  supposing  the  ladder  to  have  been  made  of  good  material, 
and  to  be  of  suflScient  strength,  proceeded  to  use  it  in  the  performance 
of  his  work,  and  while  he  was  standing  on  it,  seven  feet  above  the 
floor,  it  broke  without  his  fault,  causing  him  to  fall,  and  he  was  thereby 
injured.  The  complaint  is  defective  in  not  stating,  but  leaving  it  only 
to  be  inferred,  that  the  ladder  broke  by  reason  of  tlie  alleged  defects ; 
but  this  fault  is  not  relied  upon  by  the  appellant,  and  we  pass  it  over 
to  consider  the  real  merits  of  the  case. 

Let  us  consider  more  particularly  wherein  the  defendant  is  shown  to 
have  been  guilty  of  a  wrong  towards  the  plaintiff,  of  which  the  latter 
may  complain,  or  what  legal  duty  the  defendant  owed  to  the  plaintiff, 
or  generally  to  any  one  who,  in  the  ordinary  course  of  events,  might 
procure  the  ladder  for  use.  There  was  no  contract  relation  between 
the  plaintiff  and  the  defendant,  and  hence  no  contract  obligation  for 
the  violation  of  which  the  plaintiff  can  recover.  Neither  the  plaintiff 
nor  even  his  employer  was  a  party  to  the  contract  of  sale  pursuant  to 
which  the  ladder  was  delivered  to  the  plaintiff.  He  did  not  stand  in 
any  relation  of  privity  with  the  contracting  pai-ties,  —  the  retail  mer- 
chant, who  purchased,  and  the  defendant,  who  sold  the  ladder.  The 
contract  was  not  entered  into  nor  executed  for  his  benefit ;  and,  if 
there  was  any  breach  of  the  contract,  the  plaintiff  has  no  right  of 
action  merely  for  that.  If  the  defendant  is  liable,  it  must  be  upon 
the  ground  that  the  circumstances  under  which  the  ladder  was  manufac- 
tured and  delivered  were  such  that  the  neglect  to  disclose  the  existence 
of  the  defect  was  a  wrong,  —  a  neglect  of  a  duty  recognized  by  law 
independent  of  contract.  Accepting  the  allegations  of  the  complaint 
as  true,  we  assume  that  by  reason  of  the  defects  complained  of  the 
ladder  was  dangerous  to  the  life  or  limb  of  a  person  using  it  in  the 
way  in  which  such  articles  are  ordinarily  used.  If  there  was  any  legal 
duty  resting  on  the  defendant  for  the  breach  of  which  the  plaintiff  can 
complain  it  wUl  be  more  apparent  if  the  alleged  negligence  and  conse- 
quent injury  are  brought  into  close  proximity.  Hence  we  will  for  the 
present  assume  that  when  the  ladder  was  delivered  directly  to  the  plain- 
tiff for  his  use  by  the  defendant,  the  latter  knew  the  concealed  defects, 
and  had  reason  to  apprehend  that  the  use  of  it  by  the  plaintiff,  or  by 
any  one,  would  be  attended  by  serious  personal  injury.  It  would  con- 
stitute an  actionable  wrong  for  the  defendant,  to  thus  knowingly  and 
unnecessarily  do  what  it  had  reason  to  suppose  would  result  in  injury 
to  the  plaintiff  without  the  intervention  of  any  fault  or  neglect  on  his 
part  or  on  the  part  of  any  other  person.  If  the  defendant  knowingly 
delivered  such  an  article  for  the  plaintiff's  use,  it  was  its  duty  to  warn 
him  of  the  danger  by  disclosing  the  hidden  defects ;  and  neglect  of 
that  duty  would  constitute  actionable  negligence.  Every  one  may  be 
supposed  to  understand  that  such  articles  are  manufactured,  sold,  dis- 
posed of,  with  a  view  to  their  being  used.  They  are  valuable  and  sala- 
ble only  because  of  their  supposed  fitness  for  use.  One  who  procures 
such  an  article,  either  from  a  manufacturer  or  from  a  retail  dealer, 
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would  ordinarily  assume  without  inquiry,  and  without  any  express 
warranty,  that  it  is  what  it  appears  to  be,  —  a  thing  intended  for  ac- 
tual use ;  and  that  it  has  not  been  so  negligently  manufactured  that 
by  reason  of  concealed  defects  its  use  would  be  attended  with  danger 
of  serious  injury.  And  this  must  be  supposed  to  be  understood  by  the 
person  who  disposes  of  it ;  and  if,  Ipiowing  the  existence  of  such  de- 
fects, he  neglects  to  disclose  them,  so  that  the  other  party  may  be 
warned  of  his  danger,  such  neglect  amounts  to  bad  faith.  Under  such 
circumstances,  sUence  would  partake  of  the  nature  of  an  assurance 
that  the  thing  had  not  any  such  known  but  concealed  dangerous  de- 
fects.    Silence  would  have  the  effect  and  the  quality  of  deceit. 

The  following  cases  may  be  cited  as  instances  in  which,  although 
there  were  no  contract  relations  between  the  parties,  a  legal  duty 
towards  the  person  injured  has  been  recognized :  Thomas  v.  Winches- 
ter, 6  N.  Y.  397,  was  an  action  by  a  person  whose  physician  had  pre- 
scribed for  her  use  as  a  remedy  the  extract  of  dandelion,  which  is  a 
harmless  drug.  A  druggist  furnished  her  what  was  supposed  to  be 
extract  of  dandelion,  taking  it  from  a  jar  so  labelled  by  the  defendant, 
the  manufacturer.  With  that  label  on  the  jar,  the  defendant  had  sold 
it  to  a  dealer  in  drugs,  from  whom  the  druggist  who  dispensed  it  for 
the  plaintiff's  use  had  purchased  it.  In  fact  the  jar  contained  extract 
of  belladonna,  a  poison.  The  defendant  was  held  liable  for  injury 
suffered  by  the  plaintiff  from  taking  the  mislabelled  poison.  A  similar 
case  was  that  of  Norton  v.  Sewall,  106  Mass.  143,  where  the  defend- 
ant, an  apothecary,  negligently  sold  a  deadly  poison,  laudanum,  in 
place  of  a  harmless  medicine,  rhubarb,  which  had  been  called  for. 
The  purchaser  procured  it  to  administer  to  his  servant.  The  servant 
having  died  from  the  effect  of  the  poison,  his  administrator  was  al- 
lowed to  maintain  an  action  for  the  negligence.  In  Elkins  v.  McKean, 
79  Pa.  St.  493,  502,  it  was  considered  that,  if  refiners  and  vendors  of 
pretroleum  put  on  the  market  for  sale  for  illuminating  purposes  an  oil 
which  they  know  to  be  below  the  legal  fire  test,  they  would  be  liable 
for  a  death  caused  by  the  explosion  of  a  lamp,  even  though  the  oil 
had  been  purchased  from  an  intermediate,  dealer.  In  Wellington  v. 
Oil  Co.,  104  Mass.  64,  the  principle  of  general  duty  and  liability,  in- 
dependent of  contract  relations,  was  earned  very  far.  The  defendant, 
knowing  naphtha  to  be  an  explosive  fluid,  dangerous  for  use  for  illumi- 
nating purposes,  sold  it  to  a  retail  dealer,  knowing  that  the  latter  in- 
tended to  sell  it  for  such  use.  The  plaintiff  purchased  from  the  retail 
dealer  for  that  purpose,  both  he  and  the  seller  being  ignorant  of  the 
dangerous  nature  of  the  substance.  The  plaintiff  was  held  entitled  to 
recover  for  injuries  suffered  from  its  use.  The  case  of  Bishop  v. 
Weber,  139  Mass.  411, 1  N.  E.  Rep.  154,  was  this:  The  plaintiff  at- 
tended a  ball,  for  which  he  had  purchased  a  ticket.  The  defendant, 
a  caterer,  had  been  employed  to  provide  refreshments  for  those  who 
should  attend  the  ball.  The  plaintiff  partook  of  the  food  furnished 
by  the  defendant,  which  was  alleged  to  have  been  unwholesome  and 
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poisonous.  The  defendant  was  held  liable.  In  Heaven  v.  Pender,  11 
Q.  B.  Div.  503,  Brett,  M.  R.,  laid  down  in  general  terms  the  rule  of 
duty  and  liability,  even  in  the  absence  of  a  contract  relation  between 
the  parties,  sufficiently  broadly  to  cover  this  case,  and  to  hold  the  de- 
fendant to  responsibility  if  the  case  were  as  we  are  assuming  it  to  have 
been.  While  the  other  justices  declined  to  adopt  the  general  test  of 
liability  which  was  stated  by  the  Master  of  the  Rolls,  they  declared 
that  they  did  not  intend  to  express  a  doubt  as  to  the  principle  that 
any  one  who  leaves  a  dangerous  instrument,  as  a  gun,  in  such  a  way 
as  to  cause  danger,  or  who,  without  due  warning,  supplies  to  others 
for  use  an  instrument  or  thing  which  to  his  knowledge,  from  its  con-/ 
struction  or  otherwise,  is  in  such  a  condition  as  to  cause  danger,  not/ 
necessarily  incident  to  the  use  of  such  an  instrument  or  thing,  is  lia-l, 
ble  for  injury  caused  to  others  by  reason  of  his  negligent  act.  In 
George  v.  Skivington,  L.  R.  5  Exch.  Cas.  1,  a  husband  purchased  from 
the  defendant  a  chemical  compound  as  a  hair-wash  for  his  wife's  use. 
It  proved  to  be  of  a  harmful  nature,  and  the  wife's  health  was  injured. 
She  was  allowed  to  maintain  an  action  for  the  injury.  In  this  connec- 
tion should  also  be  cited,  as  recognizing  a  duty  independent  of  con- 
tract relations.  Moon  v.  Railroad  Go.  (Minn.),  48  N.  W.  Rep.  679, 
680.     See  also,  Cooley,  Torts,  560  (2d  Ed.). 

There  is  another  class  of  cases  in  which  the  element  of  a  contract 
relation  was  involved,  but  in  which  the  conduct  of  the  defendant  in 
concealing  or  not  disclosing  a  danger  which  he  knew  or  had  reason 
to  apprehend,  was  treated  as  being  in  the  nature  of  a  fraud  or  deceit. 
See  Marsh  v.  Webher,  13  Minn.  109, 114  (Gil.  99)  ;  Jeffrey  v.  Bigelow, 
13  Wend.  518,  which  were  cases  of  the  sale  of  domestic  animals,  the 
vendor  knowing  that  they  were  infected  with  a  contagious  disease. 
French  v.  Vining,  102  Mass.  132,  was  a  sale  of  hay  to  be  used  by  the 
purchaser  for  feeding  her  cow,  the  seller  (defendant)  knowing,  but  not 
disclosing  the  fact,  that  white  lead  had  been  spilled  upon  the  hay  from 
which  that  sold  had  been  taken.  The  defendant  was  held  liable  for 
the  death  of  the  cow,  although  he  had  attempted  to  remove  all  of  the 
hay  that  had  been  injuriously  affected,  and  supposed  that  he  had  done 
so.  The  opinion  in  this  case  gives  prominence  to  the  feature  of  the 
wrong  in  not  disclosing  the  fact.  Of  such  cases  it  may  be  observed 
that  the  conduct  of  the  defendant  could  not  be  deemed  thus  wrongful, 
unless  it  involved  the  breach  of  a  legal  duty.  The  conclusion  must 
jest  upon,  and  presupposes,  the  existence  of  a  duty,  recognized  as 
such  by  the  law,  to  disclose  the  concealed  defect,  concerning  which 
the  other  party  is  presumably  ignorant.  If  there  is  such  a  duty,  its  j 
neglect,  followed  by  injury  proximately  resulting,  constitutes  actiona- 1 
ble  wrong. 

We  have  heretofore  assumed  that  the  defendant  knew  the  defects 
when  he  delivered  the  ladder  to  the  plaintiff.  But  our  statement  of 
the  case  shows  that  such  was  not  the  fact,  or  at  least  it  does  not  ap- 
pear from  the  complaint  that  it  was  so.     It  seems  from  the  complaint 
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that  at  some  time  prior  to  the  ordering  and  delivery  of  the  article  the 
defendant  in  the  course  of  its  business  of  manufacturing  such  goods  had 
negligently  constructed  this  ladder  for  sale,  but  not  (as  we  will  assume 
in  favor  of  the  defendant)  with  any  specific  intention  or  anticipations 
as  to  who  might  purchase  or  use  it ;  but  only  intending  that  it  should 
go  into  its  stock  of  goods  of  that  kind,  to  be  sold  in  the  usual  course 
of  business,  and  thus  at  length  come  to  the  hands  of  some  one  who 
would  purchase  it  for  actual  use.  The  defendant  is  to  be  deemed  to 
have  known  the  fact  alleged,  that  the  dangerous  defects  were  con- 
cealed by  the  application  of  oil,  paint,  and  varnish,  although  we  do 
not  understand  that  this  was  applied  for  the  purpose  of  concealing 
such  defects.  It  would  seem  that  after  that  was  done  the  defendant 
could  not  have  distinguished  this  ladder  from  any  other  of  its  manu- 
factured goods  of  a  like  kind.  If,  then,  the  defendant  did  not  know, 
and  could  not  have  discovered,  at  the  time  of  delivering  this  ladder  to 
the  plaintiff,  that  it  was  defective,  there  could  be  no  wrong  in  not 
then  disclosing  the  existence  of  defects  in  this  particular  article,  which 
were  neither  known  nor  discoverable ;  and  the  question  of  the  defend- 
ant's liability  reaches  back  to  the  time  of  manufacturing  and  putting 
into  its  stock  of  goods  for  sale  an  article  then  known  to  be  danger- 
ously defective,  the  defects  being  concealed,  and  not  likely  to  be  dis- 
covered, either  by  any  intermediate  purchaser  standing  between  the 
defendant  and  the  person  who  might  procure  the  ladder  for  use,  or  by 
the  latter  person.  "We  shall  assume,  then,  that  there  was  no  wrongful 
conduct  when  the  ladder  was  delivered,  but  only,  if  at  all,  when  it  was 
manufactured,  and  put  in  the  defendant's  general  stock  for  sale.  In  this 
view  of  the  case,  the  wrongful  conduct  of  the  defendant  and  the  injury 
resulting  therefrom  would  be  somewhat  more  widely  separated  in  time 
and  in  the  order  of  events  than  in  the  case  as  we  have  heretofore  assumed 
it  to  have  been ;  but  it  would  not  change  their  real  relation  as  cause 
and  effect,  nor  so  qualify  that  relation  that  the  law  would  regard  the 
injury  as  beiug  so  remote  from  the  wrong  that  for  that  reason  responsi- 
bility should  cease.  When  the  defendant  manufactured  and  put  the 
dangerously  faulty  article  in  its  stock  for  sale,  it  is  to  be  deemed  to 
have  anticipated  that,  in  the  ordinary  course  of  events,  it  would  come 
to  the  hands  of  a  purchaser,  either  directly  from  the  defendant  or 
from  some  intermediate  dealer,  for  actual  use,  and  with  the  conse- 
quences which  actually  were  suffered.  It  must  have  been  deemed 
probable  that  any  intervening  dealer  would  not  discover  the  defect, 
and  that  nothing  would  be  likely  to  occur  to  avert  the  danger  to  which 
the  person  who  might  use  the  ladder  would  be  subjected  by  the  defend- 
ant's negligence.  Hence  it  would  be  difficult. to  distinguish  such  a  case 
in  principle  from  one  where  the  transaction  is  directly  between  the 
wrong-doer,  then  knowing  the  danger,  and  the  party  who  is  injured. 
If  any  distinction  is  to  be  made  it  must  rest  upon  grounds  of  expedi- 
ency, the  arbitrary  fixing  of  a  limit  to  the  liability  of  the  wrong-doer. 
But  we  consider  that  in  principle  the  defendant  should  be  held  to  re- 
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sponsibility  for  an  injury  resulting  proximately,  and  without  any  inter- 
vening wrongful  agency,  from  its  confessedly  negligent  act,  which  was 
such  as  to  expose  another  to  great  bodily  harm  ;  and  that  no  reason  of 
policy  forbids  this.  The  authorities  which  have  been  cited  we  deem 
to  be  sufficient  to  justify  this  conclusion,  although  it  is  to  be  admitted 
that  there  are  others  tending  to  an  opposite  result. 

Order  affirmed. 
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Paxson,  C.  J.  The  defendant,  Philip  H.  Somerset,  entered  into  a 
contract  with  the  Sea  Isle  City  Hotel  Company,  for  the  erection  of  a 
hotel  building,  at  Sea  Isle  City,  according  to  certain  plans  and  specifi- 
cations. The  building  was  completed,  and  accepted  by  the  hotel  com- 
pany in  the  presence  of  their  architect  and  the  chairman  of  the  building 
committee.  Subsequently,  at  an  entertainment  given  at  the  hotel  by 
the  proprietor  or  lessee,  a  crowd  of  persons,  some  twenty  or  more, 
having  collected  on  the  porch,  a  girder,  which  in  part  supported  it, 
gave  way,  the  porch  fell,  and  by  reason  thereof  the  plaintiff  [a  guest 
at  the  hotel]  was  injured.  He  brought  this  suit  in  the  Court  below 
against  the  contractor,  to  recover  damages  for  the  injury  he  thus  sus- 
tained, with  the  result  of  a  verdict  in  his  favor  for  $4,000. 

Upon  the  trial,  the  defendant  asked  the  Court  below  to  instruct  the 
jury  that "  if  Somerset,  the  defendant,  was  the  contractor  for  the 
erection  of  the  hotel  in  question,  for  the  Sea  Isle  City  Hotel  Company, 
the  owner,  and  after  completion  delivered  possession  of  it  to  the  said 
Sea  Isle  City  Hotel  Company  on  June  30,  1888,  which  company 
accepted  it,  and  if  the  accident  in  question  happened  after  June  30, 
1888,  and  while  said  owner  or  his  lessee  was  in  possession,  then  the 
plaintiff  is  not  entitled  to  recover  against  the  defendant."  See  first 
assignment.  This  point  was  refused,  and  it  fairly  presents  the  im- 
portant question  in  the  case. 

The  contention  of  the  plaintiff  is  that  the  accident  was  caused  by  the 
defective  construction  of  the  porch ;  that  it  was  not  according  to  the 
plans  and  specifications  called  for  by  the  contract ;  that  timbers  infer- 
ior in  size  and  quality  to  those  called  for  by  the  plans  were  used ;  that 
these  defects  were  not  observable  after  the  building  was  completed, 
and,  in  point  of  fact,  were  unknown  to  the  company  when  it  accepted 
the  building  from  the  contractor. 

1  The  statement  of  facts  by  the  reporter  is  omitted ;  also  the  arguments  of  coun- 
.  sel.— Ed. 


240  CUKTIN  V.  SOMEESET. 

We  must  assume  these  allegations  as  substantially  found  by  the  jury, 
and  the  question  arises,  what  is  the  responsibility  of  the  contractor 
under  such  circumstances?  That  he  would  be  responsible  to  the  com- 
pany for  any  loss  sustained  by  it  in  consequence  of  his  failure  to  erect 
the  building  in  conformity  to  the  plans  and  specifications,  may  be  con- 
ceded. There  was  a  contractual  relation  between  them,  and  for  breach 
of  a  contract,  not  known  to  and  approved  by  the  company,  he  would 
be  liable.  Is  he  also'liable  for  an  injury  to  a  third  person  not  a  party 
to  the  contract,  sustained  by  reason  of  defective  construction?  It 
is  very  clear  that  he  was  not  responsible  by  force  of  any  contractual 
relation,  for,  as  before  observed,  there  was  no  contract  between  these 
parties,  and  hence  there  could  ha\ie  been  no  breach.  If  liable  at  all, 
it  can  only  be  for  a  violation  of  some  duty.  It  may  be  stated,  as  a 
general  proposition,  that  a  man  is  not  responsible  for  a  breach  of  duty 
where  he  owes  no  duty.  What  duty  did  the  defendant  owe  to  the 
plaintiff?  The  latter  was  not  upon  the  porch  by  the  invitation  of  the 
defendant.  The  proprietor  of  the  hotel,  or  whoever  invited  or  pro- 
cured the  presence  of  the  plaintiff  there,  may  be  said  to  have  owed  him 
a  duty, —  the  duty  of  ascertaining  that  the  porch  was  of  sufficient 
strength  to  safely  hold  the  guests  whom  he  had  invited.  The  plaintiff 
contended,  however,  that  as  the  hotel  company  was  not  responsible,  the 
contractor  must  necessarily  be  so.  This,  however,  is  moving  in  a 
circle.  It  by  no  means  follows  that  because  A.  is  not  responsible  for 
an  accident  B.  or  some  other  person  must  be. 

Authorities  are  not  abundant  upon  this  point,  for  the  reason  that  it 
is  comparatively  new.  I  do  not  know  of  any  direct  ruling  upon  it  in 
this  State.  The  true  rule,  which  we  think  applicable  to  it,  may  be 
found  in  Wharton  on  Negligence,  2d  ed.  §  438.     It  is  as  follows  :  — 

"  There  must  be  causal  connection  between  the  negligence  and  the 
hurt ;  and  such  causal  connection  is  interrupted  by  the  interposition 
between  the  negligence  and  the  hurt  of  any  independent  human  agency. 
.  .  .  Thus,  a  contractor  is  employed  by  a  city  to  build  a  bridge  in  a 
workmanlike  manner,  and,  after  he  has  finished  his  work  and  it  has 
been  accepted  by  the  city,  a  traveller  is  hurt  when  passing  over  it  by  a 
defect  caused  by  the  contractor's  negligence.  Now,  the  contractor 
may  be  liable  on  his  contract  to  the  city  for  his  negligence,  but  he 
is  not  liable  to  the  traveller  in  an  action  on  the  case  for  damages.  The 
reason  sometimes  given  to  sustain  such  a  conclusion  is  that  otherwise 
there  would  be  no  end  to  suits.  But  a  better  ground  is  that  there  is  no 
causal  connection  between  the  traveller's  hurt  and  the  contractor's 
negligence.  The  traveller  reposed  no  confidence  in  the  contractor,  nor 
did  the  contractor  accept  any  confidence  from  the  traveller.  The  trav-/ 
eller,  no  doubt,  reposed  confidence  in  the  city  that  it  would  have  its 
bridges  and  highways  in  good  order ;  but  between  the  contractor  and) 
the  traveller  intervened  the  city,  an  independent,  responsible  agentJ 
breaking  the  causal  connection."  I 

In  §  438,  the  same  learned  author  refers  to  the  case  of  a  contract 
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with  the  postmaster-general  to  furnish  certain  road  worthy  carriages ; 
and  after  the  delivery  of  the  carriages  the  plaintiff  is  injured  in  using 
one  of  them,  by  reason  of  the  carriage  having  been  defectively  built. 
"  No  doubt,"  says  Mr.  Wharton,  "  had  the  carriage  been  built  for  the 
plaintiff,  he  could  have  recovered  from  the  contractor.  But  there  is 
no  confidence  exchanged  between  him  and  the  contractor ;  and  between 
them,  breaking  the  causal  connection,  is  the  postmaster-general,  act- 
ing independently,  forming  a  distinct  legal  centre  of  responsibilities 
and  duties."  This  rule  is  distinctly  recognized  in  Winterbottom  v. 
Wright,  10  M.  &  W.  115.     [Here  the  Court  stated  that  case.] 

Francis  v.  Cockrell,  L.  R.  5  Q.  B.  501 ;  Heaven  v.  Pender,  11  Q.  B. 
503 ;  Cotlis  v.  Selden,  L.  R.  3  C.  P.  495 ;  and  other  English  cases, 
recognize  the  doctrine  that  in  such  instances  there  is  no  duty  owing 
from  the  contractor  to  the  public.  As  was  said  by  Martin,  B.,  in 
Francis  v.  Cockrell,  supra  :  "  The  law  of  England  looks  at  proximate 
liabilities  as  far  as  possible,  and  endeavors  to  confine  liabilities  to  the 
persons  immediately  concerned."  In  Losee  v.  Clute,  51  N.  Y.  494,  it 
was  held  that  the  manufacturer  and  vendor  of  a  steam-boiler  is  only 
liable  to  the  purchaser  for  defective  materials,  or  for  any  want  of  care 
and  skill  in  its  construction ;  and  if,  after  delivery  to  and  acceptance 
by  the  purchaser,  and  while  in  use  by  him,  an  explosion  occurs  in 
consequence  of  such  defective  construction,  to  the  injury  of  a  third 
person,  the  latter  has  no  cause  of  action,  because  of  such  injury, 
against  the  manufacturer. 

We  do  not  find  that  any  of  the  cases  cited  on  behalf  of  the  plaintiff 
conflict  with  the  above  views.  In  Godley  v.  Magerty,  20  Pa.  387,  the 
builder  was  the  owner,  and  he  was  properly  held  responsible  for  an 
inherent  weakness  in  the  building  by  which  an  accident  occurred.  In 
Carson  v.  Godley,  26  Pa.  Ill,  the  warehouse  was  erected  under  the 
personal  superintendence  of  the  owner,  and  having  leased  it  to  the 
government,  he  was  held  liable  to  a  person  whose  goods  were  destroyed 
by  the  fall  of  the  building,  in  consequence  of  its  insufficiency  for  the 
purpose  for  which  it  was  erected  and  leased.  In  Thomas  v.  Winchester, 
6  N.  Y.  397,  the  Court  held  a  dealer  in  drugs  and  medicines,  who  care- 
lessly labels  a  deadly  poison  as  a  harmless  medicine,  and  sends  it  so 
labelled  into  market,  to  be  liable  to  all  persons  who,  without  fault  on 
their  parts,  are  injured  by  using  it.  We  think  this  case  was  correctly 
decided,  but  it  has  no  application.  The  druggist  owed  a  duty  to  every 
person  to  whom  he  sold  a  deadly  poison,  to  have  it  properly  labelled  to 
avoid  accidents.  Just  here  the  analogy  between  this  case  and  the  one 
in  hand  ceases.  The  defendant  owed  no  duty  to  the  public,  as  before 
stated ;  his  duty  was  to  his  employer. 

We  need  not  pursue  the  subject  further.  We  regard  the  weight  of 
authority  as  with  the  views  above  indicated.  Moreover,  they  are  sus- 
tained by  the  better  reason.  The  consequences  of  holding  the  opposite 
doctrine  would  be  far  reaching.  If  a  contractor  who  erects  a  house, 
who  builds  a  bridge,  or  performs  any  other  work ;  a  manufacturer  who 

16  . 
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constructs  a  boiler,  piece  of  machinery,  or  a  steamship,  owes  a  duty  to 
the  whole  world,  that  his  work  or  his  machine  or  his  steamship  shall 
contain  no  hidden  defect,  it  is  difBcult  to  measure  the  extent  of  his 
responsibility,  and  no  prudent  man  would  engage  in  such  occupations 
upon  such  conditions.  It  is  safer  and  wiser  to  confine  such  liabilities 
to  the  pai'ties  immediately  concerned.  We  are  of  opinion  that  the 
defendant's  first  point  should  have  been  aflBrmed.  So,  also,  his  second 
point,  which  asked  for  a  binding  instruction  in  his  favor. 

[Remainder  of  opinion  omitted.]  Judgment  reversed. 
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1883.     Law  Reports,  11  Queen's  Bench  Division,  503.1 

Action  to  recover  damages  for  injuries  alleged  to  have  been  sus- 
tained by  the  plaintiff  through  the  negligence  of  the  defendant.  The 
County  Court  judge  gave  judgment  for  the  plaintiff.  The  Queen's 
Bench  Division,  on  appeal,  ordered  judgment  for  defendant.  The 
plaintiff  appealed  to  the  Court  of  Appeal. 

A.  Charles,  Q.  C,  and  C.  C.  Scott,  for  plaintiff. 

£ompas,  Q.  C,  and  S.  Dickens,  for  defendant. 

Brett,  M.  R.  In  this  case  the  plaintiff  was  a  workman  in  the  em- 
ploy of  Gray,  a  ship-painter.  Gray  entered  into  a  contract  with  a  ship- 
owner whose  ship  was  in  the  defendant's  dock  Ao  paint  the  outside  of 
his  ship.  The  defendant,  the  dock-owner,  |/pplied,  under  a  contract 
with  the  ship-owner,  an  ordinary  stage  to  be  slung  in  the  ordinary  way 
outside  the  ship  for  the  purpose  of  painting  her.  It  must  have  been 
known  to  the  defendant's  servants,  if  they  had  considered  the  matter  at 
all,  that  the  stage  would  be  put  to  immediate  use,  that  it  would  not  be 
used  by  the  ship-owner,  but  that  it  would  be  used  by  such  a  person  as 
the  plaintiff,  a  working  ship-painter.  The  ropes  by  which  the  stage  was 
slung,  and  which  were  supplied  as  a  part  of  the  instrument  by  the  de- 
fendant, had  been  scorched  and  were  unfit  for  use,  and  were  supplied 
without  a  reasonably  careful  attention  to  their  condition.  When  the 
plaintiff  began  to  use  the  stage  the  ropes  broke,  the  stage  fell,  and  the 
plaintiff  was  injured.  The  Divisional  Court  held  that  the  plaintiff  could 
not  recover  against  the  defendant.  The  plaintiff  appealed.  The  action 
is  in  form  and  substance  an  action  for  negligence.  That  the  stage  was, 
through  want  of  attention  of  the  defendant's  servants,  supplied  in  a 
state  unsafe  for  use  is  not  denied.  ■  But  want  of  attention  amounting  to 
a  want  of  ordinary  care  is  not  a  good  cause  of  action,  although  injury 
ensue  from  such  want,  unless  the  person  charged  with  such  want  of 
ordinary  care  had  a  duty  to  the  person  complaining  to  use  ordinary  care 

1  Aiguments  omitted.  —  Eb. 
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ill  the  matter  called  in  question.  Actionable  negligence  consists  in  the 
neglect  of  the  use  of  ordinary  care  or  skill  toward  a  person  to  whom 
the  defendant  owes  the  duty  of  observing  ordinary  care  and  skill,  by 
which  neglect  the  plaintiff,  without  contributory  negligence  on  his  part, 
has  suffered  injury  to  his  person  or  property.  The  question  in  this 
case  is  whether  the  defendant  owed  such  a  duty  to  the  plaintiff. 

If  a  person  contracts  with  another  to  use  ordinary  care  or  skill  toward 
him  or  his  property,  the  obligation  need  not  be  considered  in  the  light 
of  a  duty ;  it  is  an  obligation  of  contract.  It  is  undoubted,  however, 
that  there  may  be  the  obligation  of  such  a  ^uty  from  one  person  to  an- 
other although  there  is  no  contract  between  them  with  regard  to  sdch 
duty.  Two  drivers  meeting  have  no  contract  with  each  other,  but 
under  certain  circumstances  they  have  a  reciprocal  duty  toward  each 
other.  So  two  ships  navigating  the  sea.  So  a  railway  company  which 
has  contracted  with  one  person  to  carry  another  has  no  contract  with 
the  person  carried,  but  has  a  duty  toward  that  person.  So  the  owner  or 
occupier  of  a  house  or  land  who  permits  a  person  or  persons  to  come  to 
his  house  or  land  has  no  contract  with  such  person  or  persons,  but  has  a 
duty  toward  him  or  them.  It  should  be  observed  that  the  existence  of 
a  contract  between  two  persons  does  not  prevent  the  existence  of  the 
suggested  dutj'  between  them  also  being  raised  by  law  independently 
of  the  contract,  by  the  facts  with  regard  to  which  the  contract  is  made 
and  to  which  it  applies  an  exactly  similar  but  a  contract  dut3%  We 
have  not  in  this  case  to  consider  the  circumstances  in  which  an  implied 
contract  may  arise  to  use  ordinary  care  and  skill  to  avoid  danger  to  the 
safety  of  person  or  property.  We  have  not  in  this  case  to  consider  the 
question  of  a  fraudulent  misrepresentation,  express  or  implied,  which  is 
a  well-recognized  head  of  law.  The  questions  which  we  have  to  solve 
in  this  case  are  :  What  is  the  proper  definition  of  the  relation  between 
two  persons  other  than  the  relation  established  by  contract,  or  fraud, 
which  imposes  on  one  of  them  a  duty  toward  the  other  to  observe,  with 
regard  to  the  person  or  property  of  such  other,  such  ordinary  care  or 
skill  as  may  be  necessary  to  prevent  injurj'  to  his  person  or  property  ; 
and  whether  the  present  case  falls  within  such  definition.  When  two 
drivers  or  two  ships  are  approaching  each  other,  such  a  relation  arises  be- 
tween them  when  they  are  approaching  each  other  in  such  a  manner  that, 
unless  they  use  ordinary  care  and  skill  to  avoid  it,  there  will  be  danger 
of  an  injurious  collision  between  them.  This  relation  is  established  in 
such  circumstances  between  them,  not  only  if  it  be  proved  that  they  act- 
ually know  and  think  of  this  danger,  but  whether  such  proof  be  made 
or  not.  It  is  established,  as  it  seems  to  me,  because  any  one  of  ordi- 
nary sense  who  did  think  would  at  once  recognize  that  if  he  did  not  use 
ordinarj'  care  and  skill  under  such  circumstances  there  would  be  such 
danger.  And  every  one  ought,  bj'  the  universally  recognized  rules  of 
right  and  wrong,  to  think  so  much  with  regard  to  the  safety  of  others 
who  may  be  jeopardized  by  his  conduct ;  and  if,  being  in  such  circum- 
stances, he  does  not  think,  and  in  consequence  neglects,  or  if  he  ne'g- 
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lects  to  use  ordinary  care  and  skill,  and  injury  ensue,  the  law,  which 
takes  cognizance  of  and  enforces  the  rules  of  right  and  wrong,  will 
force  him  to  give  an  indemnity  for  the  injury.  In  the  case  of  a  railway 
company  carrying  a  passenger  with  whom  it  has  not  entered  into  the 
contract  of  carriage,  the  law  implies  the  duty,  because  it  must  be  obvi- 
ous that  unless  ordinary  care  and  skill  be  used  the  personal  safety  of 
the  passenger  must  be  endangered.  With  regard  to  the  condition  in 
which  ail  owner  or  occupier  leaves  his  house  or  property  other  phrase- 
ology has  been  used,  which  it  is  necessary  to  consider.  If  a  man  opens 
his  shop  or  warehouse  to  customers  it  is  said  that  he  invites  them  to 
enter,  and  that  this  invitation  raises  the  relation  between  them  which 
imposes  on  the  inviter  the  duty  of  using  reasonable  care  so  to  keep 
his  house  or  warehouse  that  it  may  not  endanger  the  person  or  propertj' 
of  the  person  invited.  This  is  in  a  sense  an  accurate  phrase,  and  as 
applied  to  the  circumstances  a  sufficiently  accurate  phrase.  Yet  it  is 
not  accurate  if  the  word  "  invitation"  be  used  in  its  ordinary  sense. 
By  opening  a  shop  you  do  not  really  invite,  you  do  not  ask  A.  B.  to 
come  in  to  buj' ;  you  intimate  to  him  that  if  it  pleases  him  to  come  in  he 
will  find  things  which  you  are  willing  to  sell.  So  in  the  case  of  shop, 
warehouse,  road,  or  premises,  the  phrase  has  been  used  that  if  j'ou  permit 
a  person  to  enter  them  you  impose  on  yourself  a  dutj'  not  to  lay  a  trap 
for  him.  This,  againj  is  in  a  sense  a  true  statement  of  the  duty  arising 
from  the  relation  constituted  by  the  permission  to  enter.  It  is  not  a 
statement  of  what  causes  the  relation  which  raises  the  duty.  What 
causes  the  relation  is  the  permission  to  enter  and  the  entry.  But  it  is 
not  a  strictl3-  accurate  statement  of  the  duty.  To  lay  a  trap  means  in 
ordinary  language  to  do  something  with  an  intention.  Yet  it  is  clear 
that  the  duty  extends  to  a  danger  the  result  of  negligence  without  in- 
tention. And  with  regard  to  both  these  phrases,  though  each  covers 
the  circumstances  to  which  it  is  particularly  applied,  yet  it  does  not 
cover  the  other  set  of  circumstances  from  which  an  exactly  similar  legal 
liability  is  inferred.  It  follows,  as  it  seems  to  me,  that  there  must  be 
some  larger  proposition  which  involves  and  covers  both  sets  of  cir- 
cumstances. The  logic  of  inductive  reasoning  requires  that  where 
two  major  propositions  lead  to  exactly  similar  minor  premises  there 
must  be  a  more  remote  and  larger  premise  which  embraces  both  of  the 
major  propositions.  That,  in  the  present  consideration,  is,  as  it  seems 
to  me,  the  same  proposition  which  will  cover  the  similar  legal  liability 
inferred  in  the  cases  of  collision  and  carriage.  The  proposition  which 
these  recognized  cases  suggest,  and  which  is,  therefore,  to  be  deduced 
from  them,  is  that  whenever  one  person  is  by  circumstances  placed  in 
such  a  position  with  regard  to  another  that  every  one  of  ordinary  sense 
who  did  think  would  at  once  recognize  that  if  he  did  not  use  ordinary 
care  and  skill  in  his  own  conduct  with  regard  to  those  circumstances  he 
would  cause  danger  of  injury  to  the  person  or  propertj'  of  the  other,  a 
duty  arises  to  use  ordinary  care  and  skill  to  avoid  such  danger.  With- 
out displacing  the  other  propositions  to  which  allusion  has  been  made 
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as  applicable  to  the  particular  circumstances  in  respect  of  which  they 
have  been  enunciated,  this  proposition  includes,  I  think,  all  the  recog- 
nized cases  of  liability.  It  is  the  only  proposition  which  covers  them 
all.  It  may,  therefore,  safely  be  affirmed  to  be  a  true  proposition,  unless 
some  obvious  case  can  be  stated  in  which  the  liabilitj'  must  be  ad- 
jinitted  to  exist,  and  which  yet  is  not  within  this  proposition.  There  is 
'no  such  case.  Let  us  apply  this  proposition  to  the  case  of  one  person 
supplying  goods  or  machinery,  or  instruments  or  utensils,  or  the  likeT^ 
for  the  purpose  of  their  being  used  by  another  person,  but  with  whom 
there  is  no  contract  as  to  the  supply.  The  proposition  will  stand  thus  : 
whenever  one  person  supplies  goods,  or  machinery,  or  the  like,  for  the 
purpose  of  their  being  used  by  another  person  under  such  circumstances 
that  every  one  of  ordinary  sense  would,  if  he  thought,  recognize  at  once 
that  unless  he  used  ordinary  care  and  skill  with  regard  to  the  condition 
of  the  thing  supplied  or  the  mode  of  supplying  it,  there  will  be  dange^ 
of  injury  to  the  person  or  property  of  him  for  whose  use  the  thing  i|f 
,  supplied  and  who  is  to  use  it,  a  duty  arises  to  use  ordinary  care  and 
\kill  as  to  the  condition  or  manner  of  supplying  such  thing.  And-^r  a 
negl«ict  of  such  ordinary  care  or  skill  whereby  injurj-  happens,  a  legal 
liability  arises  to  be  enforced  by  an  action  for  negligence.  This  in- 
cludes the  case  of  goods,  etc.,  supplied  to  be  used  immediately  by  a 
particular  person  or  persons,  or  one  of  a  class  of  persons,  where  it 
would  be  obvious  to  the  person  supplying,  if  he  thought  that  the  goods 
would  in  all  probability  be  used  at  once  by  such  persons  before  a  rea- 
sonable opportunity  for  discovering  any  defect  which  might  exist,  and 
where  the  thing  supplied  would  be  of  such  a  nature  that  a  neglect  of 
ordinary  care  or  skill  as  to  its  condition  or  the  manner  of  supplying  it 
would  probably  cause  danger  to  the  person  or  property  of  the  person 
for  whose  use  it  was  supplied,  and  who  was  about  to  use  it.  It  would 
exclude  a  case  in  which  the  goods  are  supplied  under  circumstances  in 
which  it  would  be  a  chance  by  whom  they  would  be  used  or  whether 
they  would  be  used  or  not,  or  whether  they  would  be  used  before  there 
would  probably  be  means  of  observing  any  defect,  or  where  the  goods 
would  be  of  such  a  nature  that  a  want  of  care  or  skill  as  to  their  con- 
dition or  the  manner  of  supplying  them  would  not  probably  produce 
danger  of  injury  to  person  or  property.  The  cases  of  vendor  and  pur- 
chaser and  lender  and  hirer  under  contract  need  not  to  be  considered,  as 
the  liability  arises  under  the  contract,  and  not  merely  as  a  duty  imposed 
by  law,  though  it  may  not  be  useless  to  observe  that  it  seems  difficult  to 
import  the  implied  obligation  into  the  contract  except  in  cases  in  which 
if  there  were  no  contract  between  the  parties  the  law  would,  according 
to  the  rule  above  stated,  imply  the  duty. 

Examining  the  rule  which  has  been  above  enunciated  with  the  cases 
which  have  been  decided  with  regard  to  goods  supplied  for  the  purpose 
of  being  used  by  persons  with  whom  there  is  no  contract,  the  first  case 
to  be  considered  is  inevitably  Langridge  v.  Levy,  2  M.  &  W.  519  ;  4' 
id.  337.     It  is  not  an  easy  case  to  act  upon.    It  is  not,  it  cannot  be,  ac- 
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curately  reported  ;  the  declaration  is  set  out ;  the  evidence  is  assumed 
to  be  reported  ;  the  questions  left  to  the  jury  are  stated.  And  then  it 
is  said  that  a  motion  was  made  to  enter  a  nonsuit  in  pursuance  of  leave 
reserved  on  particular  grounds.  These  grounds  do  not  raise  the  ques- 
tion of  fraud  at  all,  but  only  the  question  of  remoteness.  And  although 
the  question  of  fraud  seems  in  a  sense  to  have  been  left  to  the  jury,  yet 
no  question  was,  according  to  tbe  report,  left  to  them  as  to  whether  the 
plaintiff  acted  on  the  faith  of  the  fraudulent  misrepresentation,  which  is, 
nevertheless,  a  necessary  question  in  a  case  of  fraudulent  misrepre- 
sentation. The  report  of  the  argument  makes  the  object  of  the  argu- 
ment depend  entirely  upon  an  assumed  motion  to  arrest  the  judgment, 
which  raises  always  a  discussion  depending  entirely  on  the  form  of  the 
declaration,  and  the  effect  on  it  of  a  verdict,  in  respect  of  which  it  is 
assumed  that  all  questions  were  left  to  the  jury.  If  this  was  the  point 
taken  the  report  of  the  evidence  and  of  the  questions  left  to  the  jury  is 
idle !  The  case  was  decided  on  the  ground  of  a  fraudulent  misrepre- 
sentation as  stated  in  the  declaration.  It  is  inferred  that  the  defend- 
ant intended  the  representation  to  be  communicated  to  the  son.  Why 
he  should  have  such  an  intention  in  fact  it  seems  difficult  to  understand. 
His  immediate  object  must  have  been  to  induce  the  father  to  buy  and 
pay  for  the  gun.  It  must  have  been  wholly'  indifferent  to  him  whether, 
after  the  sale  and  paj-ment,  the  gun  would  be  used  or  not  by  the  son. 
I  cannot  hesitate  to  say  that,  in  my  opinion,  the  case  is  a  wholly  un- 
satisfactory case  to  act  on  as  an  authorit3-.  But  taking  the  case  to  be 
decided  on  the  ground- of  a  fraudulent  misrepresentation  made  hj'potheti- 
cally  to  the  son,  and  acted  upon  bj'  him,  such  a  decision  upon  such  a 
ground  in  no  waj'  negatives  the  proposition  that  the  action  might  have 
been  supported  on  the  ground  of  negligence  without  fraud.  It  seems 
to  be  a  case  which  is  within  the  proposition  enunciated  in  this  judg- 
ment, and  in  which  the  action  might  have  been  supported  without  proof 
of  actual  fraud.  And  this  seems  to  be  the  meaning  of  Cleasb3-,  B.,  in  the 
observations  he  made  on  Langridge  v.  Levy,  supra,  in  the  case  of 
George  v.  Skivington,  L.  R.  5  Ex.  1,5.  In  that  case  the  proposition 
laid  down  in  that  judgment  is  clearlj-  adopted.  The  ground  of  the  de- 
cision is  that  the  article  was,  to  the  knowledge  of  the  defendant,  sup- 
plied for  the  use  of  the  wife  and  for  her  immediate  use.  And  certainly, 
if  he  or  any  one  in  his  position  had  thought  at  all,  it  must  have  been 
obvious  that  a  want  of  ordinary  care  or  skill  in  preparing  the  prescrip- 
tion sold  would  endanger  the  personal  safetj'  of  the  wife. 

In  Corhy  v.  Sill,  4  C.  B.  (n.  s.)  556,  it  is  stated  by  the  Lord  Chief 
Justice  that  an  allurement  was  held  out  to  the  plaintiff.  And  Willes,  J., 
stated  that  the  defendant  had  no  right  to  set  a  trap  for  the  plaintiff. 
But  in  the  form  of  declaration  suggested  by  Willes,  J.,  on  p.  567,  there 
is  no  mention  of  allurement,  or  invitation  or  trap.  The  facts  suggested 
in  that  form  are,  "  that  the  plaintiff  had  license  to  go  on  the  road,  that 
he  was  in  consequence  accustomed  and  likel}'  to  pass  along  it,  that  the 
defendant  knew  of  that  custom  and  probability,  that  the  defendant  neg- 
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ligently  placed  slates  in  such  a  manner  as  to  be  likely  to  prove  danger- 
ous to  persons  driving  along  the  road,  that  the  plaintiff  drove  along  the 
road,  being  by  reason  of  the  license  lawfully  on  the  road,  and  that  he  was 
injured  by  the  obstruction."   It  is  impossible  to  state  a  case  more  exactly 
within  the  proposition  laid  down  in  this  judgment.    In  Smith  v.  London 
&  St.  Katharine  Docks  Co.,  L.  E.  3  C.  P.  326,  the  phrase  is  again 
used  of  invitation  to  the  plaintiff  by  the  defendants.     Again,  let  it  be 
observed  that  there  is  no  objection  to  the  phrase  as  applied  to  the  case. 
But  the  real  value  of  the  phrase  may  not  Improperly  be  said  to  be  that 
invitation  imports  knowledge  by  the  defendant  of  the  probable  use  by 
the  plaintiff  of  the  article  supplied,  and  therefore  carries  with  it  the  re- 
lation between  the  parties  which  establishes  the  duty.     In  Indermaur 
V.  Dames,  L.  E.  1  C.  P.  274  ;  L.  E.  2  C.  P.  311,  reliance  is  again  placed 
upon   a  supposed  invitation  of  the  plaintiff  by  the  defendant.     But, 
again,  it  is  hardly  possible  to  state  facts  which  bring  a  case  more  com- 
pletely within  the  definition  of  the  present  judgment.    In  Winterbottom 
V.  Wright,  10  M.  &  W.  109,  it  was  held  that  there  was  no  duty  cast 
upon  the  defendant  with  regard  to  the  plaintiff.    The  case  was  decided 
on  what  was  equivalent  to  a  general  demurrer  to  the  declaration.     And 
the  declaration  does  not  seem  to  show  that  the  defendant,  if  he  had 
thought  about  it,  must  have  known,  or  ought  to  have  known,  that  the 
coach  would  be  necessarily  or  probably  driven  by  the  plaintiff,  or  by 
any  class  of  which  he  could  be  said  to  be  one,  or  that  it  would  be  so 
driven  witliin  anj'  time  which  would  make  it  probable  that  the  defect 
would  not  be  observed.     The  declaration  relied  too  much  on  contracts 
entered  into  with  other  persons  than  the  plaintiff.     The  facts  alleged 
did  not  bring  the  case  within  the  proposition  herein  enunciated.    It  was 
an  attempt  to  establish  a  duty  toward  all  the  world.     The  case  was  de- 
cided on  the  ground  of  remoteness.    And  it  is  as  to  too  great  a  remote- 
ness that  the  observation  of  Lord  Abinger  is  pointed,  when  he  says 
that  the  doctrine  oLLangridge  v.  Levy,  supra,  is  not  to  be  extended. 
In  Francis  v.  Gockrell,  L.  E.  5  Q.  B.  601,  the  decision  is  put' by  some 
of  the  judges  on  an  implied  contract  between  the  plaintiff  and  the  de- 
fendant.    But  Cleasby,  B.  (p.  515),  puts  it  upon  the  duty  raised  by  the 
knowledge  of  the  defendant  that  the  stand  was  to  be  used  immediately 
by  persons  of  whom  the  plaintiff  was  one.     In  other  words,  he  acts 
upon  the  rule  above  laid  down.     In  Collis  v.  Selden,  L.  E.  3  C.  P.  495, 
it  was  held  that  the  declaration  disclosed  no  duty.    And  obviously,  the 
declaration  was  too  uncertain.     There  is  nothing  to  show  that  the  de- 
fendant knew  more  of  the  probability  of  the  plaintiff  rather  than  any 
other  of  the  public  being  near  the  chandelier.    There  is  nothing  to  show 
that  the  plaintiff  was  more  likely  to  be  ins  the  public-house  than  any 
other  member  of  the  public.     There  is  nbthing  to   show  how  soon 
after  the  hanging  of  the  chandelier  any  one  might  be  expected  or  per- 
mitted  to  enter  the  room   in  which  it  was.     The   facts   stated   do 
not  bring  it  within  the  rule.     There  is  an  American  case:   Thomas 
y.  Winchester,  6  N.  Y.  397;  57  Am.  Dec.  455,  cited  in  Mr.  Horace 
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Smith's  Treatise  on  the  Law  of  Negligence,  p.  88,  note  (t),  which  goes 
a  very  long  way.  I  doubt  whether  it  does  not  go  too  far.  In  Long- 
meid  v.  Solliday,  6  Ex.  761,  a  lamp  was  sold  to  the  plaintiff  to  be  used 
by  the  wife.  The  jury  were  not  satisfied  that  the  defendant  knew  of 
the  defect  in  the  lamp.  If  he  did,  there  was  fraud ;  if  he  did  not,  there 
seems  to  have  been  no  evidence  of  negligence.  If  there  was  fraud,  the 
case  was  more  than  within  the  rule.  If  there  was  no  fraud,  the  case  was 
not  brought  by  other  circumstances  within  the  rule.  In  Gautret  v. 
Egerton,  L.  R.  2  C.  P.  374,  the  declaration  was  held  by  Willes,  J.,  to 
be  bad  on  demurrer,  because  it  did  not  show  that  the  defendant  had 
any  reason  to  suppose  that  persons  going  to  the  docks  would  not  have 
ample  means  of  seeing  the  holes  and  cuttings  relied  on.  He  does  not 
say  there  must  be  fraud  in  order  to  support  the  action.  He  says  there 
must  be  something  like  fraud.  He  says :  "  Every  man  is  bound  not 
wilfuUy  to  deceive  others."  And  then,  in  the  alternative,  he  says  :  "or 
to  do  any  act  which  may  place  them  in  danger."  There  seems  to  be  no 
case  in  conflict  with  the  rule  above  deduced  from  well  admitted  cases. 
I  am,  therefore,  of  opinion  that  it  is  a  good,  safe,  and  just  rule. 

I  cannot  conceive  that  if  the  facts  were  proved  which  would  make  out 
the  proposition  I  have  enunciated,  the  law  can  be  that  there  would  be 
no  liability.  Unless  that  be  true,  the  proposition  must  be  true.  If  it  be 
the  rule  the  present  case  is  clearly  within  it.  This  case  is  also,  I  agree, 
within  that  which  seems  to  me  to  be  a  minor  proposition,  namely,  the 
proposition  which  has  been  often  acted  upon,  that  there  was  in  a  sense 
an  invitation  of  the  plaintiff  by  the  defendant  to  use  the  stage.  The 
appeal,  must,  in  my  opinion,  be  allowed,  and  judgment  must  be  entered 
for  the  plaintiff. 

Cotton,  L.  J.  — Bowen,  L.  J.,  concurs  in  the  judgment  I  am  about  to 
read.  [The  opinion  holds  defendant  liable,  on  the  ground  that  he  must 
be  considered  as  having  invited  the  workman  to  use  the  dock  and  all  ap- 
pliances provided  by  the  dock-owner  as  incident  to  the  use  of  the  dock ; 
and  that' he  was  under  obligation  to  take  reasonable  care  that  at  the 
time  the  appliances  provided  for  immediate  use  in  the  dock  were  fur- 
nished by  him  they  were  in  a  fit  state  to  be  used.  The  opinion  then 
proceeds  as  follows  :  — ] 

This  decides  this  appeal  in  favor  of  the  plaintiff,  and  I  am  unwUling 
to  concur  with  the  Master  of  the  RoUs  in  laying  down  unnecessarily  the 
larger  principle  which  he  entertains,  inasmuch  as  there  are  many  cases 
in  which  the  principle  was  impliedly  negatived. 

Take,  for  instance,  the  case  of  Langridge  v.  Levy,  supra,  to  which 
the  principle,  if  it  existed,  would  have  applied.  But  the  judges  who 
decided  that  case  based  their  judgment  on  the  fraudulent  representation 
made  to  the  father  of  the  plaintiff  by  the  defendant.  In  other  cases 
where  the  decision  has  been  referred  to,  judges  have  treated  fraud  as 
the  ground  of  the  decision ;  as  was  done  by  Colei-idge,  J.,  in  Blackmore 
V.  Bristol  &  Mceter  By.  Co,  8  E.  &  B.  1035  ;  and  in  GoUis  v.  Selden, 
L.  R.  3  C.  P.  495,  Willes,  J.,  says  that  the  judgment  in  Langridge  v. 
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Tievy,  supra,  was  based  on  the  fraud  of  the  defendant.  This  impliedly 
negatives  the  existence  of  the  larger  general  principle  which  is  relied  on, 
and  the  decisions  in  CoUis  v.  Selden,  supra,  and  in  Longmeid  v.  Holli- 
day,  supra  (in  each  of  which  the  plaintiff  failed) ,  are,  in  my  opinion,  at 
variance  with  the  principle  contended  for.  The  case  of  George  v.  Skiv- 
ington,  supra,  and  especially  what  is  said  by  Cleasby,  B.,  in  giving 
judgment  in  that  case,  seems  to  support  the  existence  of  the  general 
principle.  But  it  is  not  in  terms  laid  down  that  any  such  principle  ex- 
ists, and  the  case  was  decided  by  Cleasby,  B.,  on  the  ground  that  the 
negligence  of  the  defendant  which  was  his  own  personal  negligence  was 
equivalent,  for  the  purposes  of  that  action,  to  fraud,  on  which  (as  he 
said)  the  decision  in  Langridge  v.  Levy,  supra,  was  based. 

In  declining  to  concur  in  laying  down  the  principle  enunciated  bj^  the 
Master  of  the  Eolls,  I  in  no  way  intimate  any  doubt  as  to  the  principle 
that  any  one  who  leaves  a  dangerous  instrument,  as  a  gun,  in  such  a 
way  as  to  cause  danger,  or  who  without  due  warning  supplies  to  others 
for  use  an  instrument  or  thing  which  to  his  knowledge,  from  its  con- 
struction or  otherwise,  is  in  such  a  condition  as  to  cause  danger,  not 
necessarily  incident  to  the  use  of  such  an  instrument  or  thing,  is  liable 
for  injurj'  caused  to  others  by  reason  of  his  negligent  act. 

For  the  reasons  stated  I  agree  that  the  plaintiff  is  entitled  to  judg- 
ment, though  I  do  not  entirely  concur  with  the  reasoning  of  the  Master 
of  the  Eolls.  Judgment  reversed. 
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CHAPTER  VII. 

DUTY  OF  CARE  ON  THE  PART  OF   OCCUPIER  OF  LAND  OR 

BUILDINGS. 


SECTION  I. 
Buty  of  Care  towards  Persons  using  Adjacent  Public  Way. 

BARNES  V.  WARD. 

1850.     9  Common  Bench  (Manning,  CrfCmger,  and  Scott),  392.^ 

Maule,  J.,  delivered  the  judgment  of  the  Court. 

This  was  an  action  on  the  case  founded  on  the  .statute  9  &  10  Vict. 
c.  93,  "  An  act  for  compensating  the  families  of  persons  kiUed  by  acci- 
dent," and  brought  by  the  administrator  of  Jane  Barnes. 

Tne  declaration  (as  amended  during  the  trial)  alleged  that  the  defend- 
ant before  and  at  the  time  when,  &c.,  was  possessed  of  a  messuage, 
with  the  appurtenances,  near  to  a  common  and  public  foot- way  in  front 
and  before  which  said  messuage,  and  parcel  of  the  appurtenances  there- 
of, and  close  to  and  by  the  side  of  the  said  foot-waj',  and  abutting  upon 
and  opening  into  the  same,  there  then  was  a  large  hole,  vault,  pit,  or 
area,  which  hole,  &c.,  the  defendant,  by  reason  of  the  possession  of  the 
said  messuage,  with  the  appurtenances,  before  and  at  the  said  time 
when,  &c.,  ought  to  have  so  sufficiently  guarded,  fenced  off,  and  railed 
in,  as  to  prevent  damage  or  injury  to  any  person  or  persons  lawfully 
passing  in  or  along  the  said  foot-way ;  yet  that  the  defendant,  while 
he  was  so  possessed  of  the  said  messuage,  and  the  said  hole,  &c.,  and 
premises,  with  the  appurtenances,  and  whilst  there  was  such  hole,  &c.,  on 
&c.,  wrongfully,  and  contrary  to  his  duty  in  that  behalf,  permitted  and 
suffered  the  said  hole,  &c.,  to  be  and  continue,  and  the  same  was  then 
so  whollj'  unguarded  and  not  fenced  off  or  railed  in,  that,  by  means  of 
the  premises,  and  for  want  of  proper  and  sufficient  guarding,  fencing  off, 
and  railing  in  of  the  same,  the  said  Jane  Barnes,  who  was  lawfuUj'  pass- 
ing in  and  upon  the  said  foot-way,  slipped  and  fell  into  the  said  hole, 
&c.,  and  was  thereby  killed. 

The  defendant  pleaded,  —  first,  not  guilty ;  secondly,  that  he  was  not 
possessed  of  the  said  messuage,  with  the  appurtenances,  in  manner  and 
form,  &c. ;  thirdly,  that  he  ought  not,  by  reason  of  his  possession  of 

*  Statement  of  facts  by  reporter  omitted ;  also  arguments  of  counsel.  —  Ed. 


BARNES  V.  WAED.  251 

the  said  messuage,  &c.,  with  the  appurtenances,  to  have  guarded,  fenced 
off,  and  railed  in  the  said  hole,  &c.,  in  manner  and  form,  &c. ;  on  which 
pleas  issues  were  respectively  joined. 

At  the  trial,  before  Coltman,  J.,  at  the  sittings  in  Middlesex,  after 
Easter  term,  1847,  it  appeared  that  Jane  Barnes  was  passing,  between 
eight  and  nine  o'clock  at  night,  on  the  26th  of  October,  1849  [?],  along 
a  road  which  had  on  the  one  side  of  it  a  dead  wall,  and  on  the  other  a 
row  of  houses,  some  of  which  were  finished  and  some  unfinished.  It 
being  dark,  and  no  light  near,  she  accidentally  fell  from  a  path  which 
was  on  the  road  by  the  side  of  the  houses,  into  the  open  area  of  one  of 
the  unfinished  ones,  which  was  shown  to  have  been  at  that  time  in  the 
possession  of  the  defendant,  and  was  killed  by  the  fall.  The  area  was 
separated  from  the  path  by  a  curbstone  which  was  intended  for  the 
reception  of  upright  iron  rails. 

On  the  part  of  the  defendant,  it  was  contended  :  first,  that  there  was 
no  sufficient  evidence  that  the  footpath  was  a  public  way ;  secondly, 
that  a  man  has  a  right  to  make  a  hole  in  his  own  ground,  and  is  not 
bound  to  fence  an  adjoining  highway  against  such  a  hole  ;  thirdly,  that 
the  third  issue  was  not  sustained,  in  its  terras,  by  the  evidence. 

The  learned  judge  told  the  jury  that,  if  there  was  a  public  way 
abutting  on  the  area,  and  it  would  be  dangerous  to  persons  passing, 
unless  fenced,  or  a  public  way  so  near  that  it  would  produce  danger  to 
the  public,  unless  fenced,  the  defendant  would  be  liable,  unless  the 
accident  was  occasioned  by  want  of  ordinary  caution  on  the  part  of 
the  deceased. 

The  jury  found  that  there  was  an  immemorial  public  way  abutting  on 
the  area,  and  gave  a  verdict  for  the  plaintiff,  with  3001.  damages. 

The  learned  judge  having  given  leave  to  the  counsel  for  the  defendant 
to  move  the  Court,  on  the  points  suggested  by  him,  a  rule  was  obtained 
accordingly,  to  show  cause  why  a  nonsuit  should  not  be  entered  ;  and, 
further,  why  the  judgment  should  not  be  arrested,  on  the  ground  that 
the  declaration  disclosed  no  good  cause  of  action. 

On  the  argument  of  this  rule,  before  my  brothers  Coltman  and 
Williams,  and  myself,  it  was  contended,  on  behalf  of  the  defendant : 
first,  that  the  evidence  on  the  part  of  the  plaintifif  furnished  no  case  for 
the  consideration  of  the  jury,  as  to  the  existence  of  an  immemorial 
public  foot-way  ;  secondly,  that  the  obligation  of  the  defendant  to  fence 
off  the  area,  was  not  properly  described  in  the  declaration ;  thirdly, 
that  no  such  obligation  existed  as  that  alleged ;  for,  that  the  owner 
of  land  is  not  bound  to  fence  off  an  excavation  in  it  by  the  side  of  a 
public  road. 

As  to  the  first  point,  the  Court  was  clearly  of  opinion  that  there  was 
sufficient  evidence  to  go  to  the  jury,  as  to  the  existence  of  a  public 
foot-way  from  time  immemorial. 

As  to  the  second  point,  the  objection  was,  that  the  liability  of  the 
defendant  was  alleged  to  exist  in  respect  of  the  house  and  the  appurte- 
nances ;  whereas,  on  the  evidence,  it  appeared  to  exist,  if  at  all,  by 
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reason  of  the  possession  of  the  appurtenances  alone,  i.  e.  of  the  area. 
But  the  Court  was  of  opinion  that  the  declaration  might  be  regarded 
as  truly  describing  the  origin  of  the  liability  of  the  defendant,  viz.,  that 
he  was  in  the  possession  of  a  house,  to  which  an  area  appertained, 
abutting  on  a  public  foot-way. 

On  the  third  point,  however,  the  Court  felt  so  much  doubt  and  diffi- 
culty, that  a  second  argument  was  directed,  which  took  place  in  Easter 
term  last,  before  Wilde,  C.  J.,  Coltman,  J.,  Cresswell,  J.,  and  V.  Wil- 
liams, J. 

The  arguments  for  the  plaintiff  were,  that,  when  a  public  way  has 
existed  from  time  immemorial,  the  public  have  a  right  to  enjoy  it  with 
ease  and  security ;  and  that,  if  a  man  prevents  that  enjoyment,  even 
by  the  use  of  his  own  property,  he  is  responsible  as  for  a  public  nui- 
sance. And  the  case  was  put,  of  the  proprietor  of  land  over  which  a 
public  way  passes,  excavating  his  land  on  each  side  thereof,  so  as  to 
leave  the  line  of  way  running  between  two  precipices ;  which,  it  was 
argued,  would,  in  effect,  make  the  way  impassable,  and  therefore  be  a 
public  nuisance.  And  the  cases  of  Gouplandv.  Sardingham,  3  Campb. 
398,  and  Jarvis  v.  Bean,  3  Bingh.  447  (E.  C.  L.  R.,  vol.  11),  11  J.  B. 
Moore,  354  (E.  C.  L.  R.,  vol.  22),  were  cited. 

Coupland  v.  JBfardingham  was  an  action  on  the  case  for  negligence, 
in  not  railing  in  or  guarding  an  area  before  a  house  in  Westminster, 
whereby  the  plaintiff  fell ,  down  into  the  area,  and  was  severely  hurt. 
The  defence  was,  that  the  premises  had  been  in  the  same  condition  as 
■far  back  as  could  be  remembered,  and  before  the  defendant  became 
possessed  of  them.  But  Lord  Ellenborough  held,  that,  however  long 
the  premises  might  have  been  in  this  condition,  as  soon  as  the  defend- 
ant took  possession  of  them  he  was  bound  to  guard  against  the  danger 
to  which  the  public  had  before  been  exposed ;  and  that  he  was  liable 
for  the  consequences  of  having  neglected  so  to  do,  in  the  same  manner 
as  if  he  himself  had  originated  the  nuisance :  and  the  learned  judge 
said  that  the  area  belonged  to  the  house,  and  it  was  a  duty  which  the 
law  cast  upon  the  occupier  of  the  house  to  render  it  secure. 

Jarvis  v.  Dean  was  also  an  action  on  the  case  to  recover  damages  for 
an  injury  occasioned  to  the  plaintiff  by  his  falling  at  night  into  an  area, 
which  the  declaration  alleged  the  defendant  wrongfully-  and  negligently 
to  have  left  open  at  a  house  he  possessed,  in  the  parish  of  Islington, 
and  in,  near,  and  adjoining  a  certain  street  there,  which  was  a  common 
highway.  The  only  point  of  law  decided  in  the  cause  was,  as  to  whether 
the  evidence  sufficiently  proved  a  dedication  of  the  road  to  the  public. 
And  the  case  is  only  an  authority  on  the  present  subject,  to  this  ex- 
tent, viz.,  that  it  appears  to  have  been  assumed  as  a  matter  beyond 
dispute,  that  the  action  was  well  founded,  supposing  the  road  was 
shown  to  have  been  a  public  one. 

On  the  part  of  the  defendant,  it  was  argued,  that  no  use  which  a  man 
chooses  to  make  of  his  own  property  can  amount  to  a  nuisance  to  a 
public  or  private  right,  unless  it  in  some  waj-  interferes  with  the  lawful 
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enjoj-ment  of  that  right ;  that,  in  the  present  case,  the  excavation  of 
the  area  in  no  manner  interfered  with  the  way  itself,  or  was  in  any 
sense  hurtful  or  perilous  to  those  who  confined  themselves  to  the  lawful 
enjoyment  of  the  right  of  way ;  and  that  it  was  only  to  those  who,  like 
the  deceased,  committed  a  trespass,  by  deviating  on  to  the  adjoining 
land,  that  the  existence  of  the  area,  though  not  fenced,  could  be  in  any 
degree  detrimental  or  dangerous. 

In  support  of  this  view  of  the  subject,  reliance  was  placed  on  the 
case  of  Blythey.  Topham,  1  Roll.  AbR  88,  Cro.  Jac.  158,  supra,  421  (5), 
where  it  was  held  that,  if  A.,  seised  of  a  waste  adjacent  to  a  highway, 
digs  a  pit  in  the  waste,  within  thirty-six  feet  of  the  highway,  and  the 
mare  of  B.  escapes  into  the  waste,  and  falls  into  the  pit,  and  dies  there  ; 
j-et  B.  shall  not  have  an  action  against  A.,  because  the  making  of  the 
pit  in  the  waste,  and  not  in  the  highway,  was  not  any  wrong  to  B. ;  but 
it  was  the  default  of  B.  himself  that  his  mare  escaped  into  the  waste. 
And,  in  further  support  of  this  doctrine,  a  passage  was  cited  from  the 
judgment  of  Alderson,  B.,  in  Jordin  v.  Crump,  8  M.  &  W.  782,  where 
the  case  is  put  of  a  man  who,  passing  in  the  dark  along  a  foot-path, 
should  happen  to  fall  into  a  pit  dug  in  the  adjoining  field,  by  the  owner 
of  it.  "In  such  a  case,"  says  the  learned  judge  (p.  788),  "the  party 
digging  the  pit  would  be  responsible  for  the  injury  if  the  pit  were  dug 
across  the  road ;  but,  if  it  were  only  in  an  adjacent  field,  the  case  would 
be  very  different,  for  the  falling  into  it  would  be  the  act  of  the  injured 
partj-  himself."  And,  as  to  the  case  of  Coupland  v.  Hardingham,  it 
was  not  only  denied  to  be  law,  by  the  counsel  for  the*  defendant,  but  it 
was  further  argued  that,  in  that  case,  —  as  appeared  bj'  the  original  nisi 
prius  record,  procured  bj'  Coltman,  J.,  —  as  also  in  Jarvis  v.  Dean,  — 
the  area  was  in  one  count  alleged  to  be  in  the  highway. 

But  it  seems  clear  to  us  that,  in  each  of  these  cases,  the  area  in  ques- 
tion was  not  parcel  of  the  road,  but  was  an  area  meant  to  be  fenced  off 
from  it,  in  the  ordinary  way,  by  upright  iron  rails,  so  as  to  exclude  the 
public  from  it,  in  a  manner  quite  inconsistent  with  the  notion  of  its 
being  itself  a  part  of  the  highway.  And,  with  respect  to  the  case  of 
Blythe  v.  Topham,  and  the  passage  cited  from  the  judgment  in  Jordin 
V.  Crump,  it  must  be  observed  that,  in  these  instances,  the  existence 
of  the  pit  in  the  waste  or  field  adjoining  the  road  is  not  said  to  have 
been  dangerous  to  the  persons  or  cattle  of  those  who  passed  along  the 
road,  if  ordinary  caution  were  employed. 

In  the  present  case,  the  jury  expressly  found  the  way  to  have  existed 
immemorially ;  and  they  must  be  taken  to  have  found  that  the  state  of 
the  area  made  the  way  dangerous  for  those  passing  along  it,  and  that 
the  deceased  was  using  ordinary  caution  in  the  exercise  of  the  right  of 
way,  at  the  time  the  accident  happened. 

The  result  is, — considering  that  the  present  case  refers  to  a  newly- 
made  excavation  adjoining  an  immemorial  public  way,  which  rendered 
the  way  unsafe  to  those  who  used  it  with  ordinary  care,  —  it  appears  to 
us,  after  much  consideration,  that  the  defendant,  in  having  made  that 
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excavation,  was  guilty  of  a  public  nuisance,  even  though  the  danger 
consisted  in  the  risk  of  accidentally  deviating  from  the  road  ;  for  the 
danger  thus  created  may  reasonably  deter  prudent  persons  from  using 
the  way,  and  thus  the  full  enjoyment  of  it  by  the  public  is,  in  effect,  as 
much  impeded  as  in  the  case  of  an  ordinary  nuisance  to  a  highway. 

With  regard  to  the  objection,  that  the  deceased  was  a  trespasser  on 
the  defendant's  land  at  the  time  the  injury  was  sustained, — it  by  no 
means  follows  from  this  circumstance  that  the  action  cannot  be  main- 
tained. A  trespasser  is  liable  to  an  action  for  the  injury  which  he 
does  ;  but  he  does  not  forfeit  his  right  of  action  for  an  injury  sustained. 
Thus,  in  the  case  of  Mrd  v.  Hollrook,  4  Bingh.  628  (E.  C.  L.  E.,  vol. 
13,  15),  1  M.  &  P.  607  (E.  C.  L.  R„  vol.  17),  the  plaintiflf  was  a  tres- 
passer,—  and  indeed  a  voluntary  one, — but  he  was  held  entitled  to  an 
action  for  an  injury  sustained  in  consequence  of  the  wrongful  act  of  the 
defendant,  without  any  want  of  ordinary  caution  on  the  part  of  the 
plaintiflf,  although  the  injury  would  not  have  occurred  if  the  plaintiff  had 
not  trespassed  on  the  defendant's  land.  This  decision  was  approved  of 
in  lynch  v.  Nurdin,  1  Q.  B.  37,  4  P.  &  D.  677,  and  also  in  the  case 
of  Jordin  v.  Crump,  in  which  the  Court,  though  expressing  a  doubt  as 
to  whether  the  act  of  the  defendant  in  setting  a  spring-gun  was  illegal, 
agreed  that,  if  it  were,  the  fact  of  the  plaintifiTs  being  a  trespasser  would 
be  no  answer  to  the  action. 

For  these  reasons,  we  are  of  opinion  that  the  declaration  in  this  case 
discloses  a  good  cause  of  action ;  and  also  that  the  third  issue  was 
properly  found  for  the  plaintiff. 

The  rule,  therefore,  must  be  discharged. 

HuU  discharged. 


SECTION  II. 
Buty  of  Care  towards  Trespasser. 

LAET  V.  CLEVELAND,  &c.  EAILROAD  COMPANY. 

1881.     78  Indiana,  323.1 

Laky  sued  the  railroad  company  for  damage  alleged  to  have  been 
sustained  by  him,  through  the  negligent  failure  of  the  company  to  repair 
a  building  standing  on  its  grounds,  and  formerly  used  by  it  as  a  freight 
house.  Answer,  a  general  denial  Upon  the  trial,  the  plaintiff  intro- 
duced his  evidence ;  the  defendant  demurred  to  it,  and  the  plaintiff 
joined  in  demurrer.  The  Court  sustained  the  demurrer,  and  the  plain- 
tiff excepted. 

^  Statement  abridged.  —  Ed. 
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The  facts  which  the  plaintiff's  evidence  tended  to  prove  are  substan- 
tially as  follows :  — 

The  railroad  company  owned  half  an  acre  of  land  between  the  railroad 
track  and  a  highwaj'.  On  this  land  was  a  building  erected  several 
years  before  for  a  freight  house.  Tt  was  no  longer  used  as  the  general 
freight  house,  though  still  used  for  storing  the  company's  wood.  A 
part  of  the  roof  of  the  building  was  off,  and  had  been  so  for  some 
months.  The  plaintiff,  who  was  twenty  years  of  age,  was  in  the  habit 
of  passing  the  building  almost  daily,  and  had  noticed  that  part  of  the 
roof  was  off.  In  a  rain  storm,  the  plaintiff  went  under  the  platform  of 
the  old  freight  house,  and  played  there  with  other  young  people.  A 
piece  of  the  roof  was  torn  off  by  the  wind.  The  plaintiff,  being  fright- 
ened at  the  noise,  ran  out,  saw  the  piece  of  the  roof  in  the  air,  and  ran 
towards  the  highway ;  but  before  or  as  he  reached  the  edge  of  it,  this 
fragment  of  the  roof  fell  upon  him. 

W.  A.  Kittinger,  A.  F.  Harrison  and  TF.  B.  Pierse,  for  appellant. 

A.  O.  Harris,  H  H.  Poppleton,  J.  A.  Harrison,  and  R.  Lake,  for 
appellee. 

MoRKis,  C.  [After  fully  stating  the  case.]  Upon  the  facts  thus 
stated,  can  the  appellant  maintain  this  action? 

There  is  no  testimony  tending  to  show  that  the  appellant  was  at  the 
freight  house  hy  the  invitation  of  the  appellee,  nor  that  he  was  there  for 
the  purpose  of  transacting  any  business  with  the  appellee.  The  appel- 
lant intruded  upon  the  premises  of  the  appellee,  and  is  not,  therefore, 
entitled  to  that  protection  which  one,  expressly  or  by  implication,  in- 
vited into  the  house  or  place  of  business  of  another,  is  entitled  to.  The 
appellant  was  a  trespasser,  and  as  such  he  entered  upon  the  appellee's 
premises,  taking  the  risks  of  all  the  mere  omissions  of  the  appellee  as  to 
the  condition  of  the  grounds  and  buildings  thus  invaded  without  leave. 
We  do  not  wish  to  be  understood  as  holding  or  implying  that  if,  on  the 
part  of  the  appellee,  there  had  been  any  act  done  implying  a  willingness  i 
to  inflict  the  injury  upon  the  appellant,  it  would  not  be  liable.  But  we  1 
think  there  is  nothing  in  the  evidence  from  which  such  an  inference  can 
be  reasonably  drawn.  The  building  could  be  seen  by  all ;  its  condition 
was  open  to  the  inspection  of  everj'  one ;  it  had  been  abandoned  as  a 
place  for  the  transaction  of  public  business  ;  it  was  in  a  state  of  palpable 
and  visible  decay,  and  no  one  was  authorized,  impliedly  or  otherwise, 
to  go  into  or  under  it.  Under  such  circumstances,  the  law  says  to  himi 
who  intrudes  into  such  a  place,  that  he  must  proceed  at  his  own  risk. 

In  the  case  of  The  Pittsburgh,  &c.  B.W.  Co., v.  Bingham,  29  Ohio 
St.  364,  the  question  was  :  "  Is  a  railroad  company  boilnd  to  exercise 
ordinary  care  and  skill  in  the  erection,  structure,  or  maintenance  of  its 
station  house  or  houses,  as  to  persons  who  enter  or  are  at  the  same,  not 
on  any  business  with  the  company  or  its  agents,  nor  on  anj'  business  con- 
nected with  the  operation  of  its  road ;  but  are  there  without  objection 
by  the  company,  and  therefore  by  its  mere  sufferance  or  permission?" 
The  Court  answered  this  question  in  the  negative. 
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In  the  case  of  SounseU  v.  Smyth,  7  C.  B,  n.  s.  731,  the  plaintiff  fell 
into  a  quarry,  left  open  and  unguarded  on  the  unenclosed  lands  of  the 
defendant,  over  which  the  public  were  permitted  to  travel ;  it  was  held 
that  the  owner  was  under  no  legal  obligation  to  fence  or  guard  the  exca- 
vation unless  it  was  so  near  the  public  road  as  to  render  travel  thereon 
dangerous.  That  the  person  so  travelling  over  such  waste  lands  must 
take  the  permission  with  its  concomitant  conditions,  and,  it  may  be, 
perils.  Sardcastle  v.  The  South  Yorkshire  R.  W.  Co.,  4  H.  &  N.  67  ; 
Sweeny  v.  Old  Colony,  &c.  B.  R.  Co.,  10  Allen,  368  ;  Ktiiglit  v.  Ahert, 
6  Barr,  472. 

After  reviewing  the  above  and  other  cases.  Judge  Boynton,  in  the 
case  of  the  Pittsburgh,  &c.  JR.  W.  Qp.  v.  Bingham,  supra,  says :  — 

"  The  principle  underlying  the  cases  above  cited  recognizes  the  right 
of  the  owner  of  real  property  to  the  exclusive  use  and  enjoyment  of  the 
same  without  liability  to  others  for  injuries  occasioned  bj'  its  unsafe  con- 
dition, where  the  person  receiving  the  injury  was  not  in  or  near  the 
place  of  danger  by  lawful  right ;  and  where  such  owner  assumed  no 
responsibility  for  his  safety  bj-  inviting  him  there,  without  giving  him 
notice  of  the  existence  or  imminence  of  the  peril  to  be  avoided." 

In  the  case  from  which  we  have  quoted,  the  intestate  of  the  plaintiff 
was  at  the  defendant's  station  house,  not  on  any  business  with  it,  but 
merely  to  pass  away  his  time,  when,  by  a  severe  and  sudden  blast  of 
wind,  a  portion  of  the  roof  of  the  station  house  was  blown  off  the  build- 
ing and  against  the  intestate,  with  such  force  as  to  kill  him.  The  case, 
in  its  circumstances,  was  not  unlike  the  one  before  us.  Nicholson  v. 
Erie  R.  W.  Co.,  41  N.  Y.  525  ;  Murray  v.  McLean,  57  111.  378  ;  Dur- 
ham V.  Musselman,  2  Blackf.  96  (18  Am.  Dec.  133). 

In  the  case  of  Sweeny  v.  Old  Colony,  &c.  R.  R.  Co.,  10  Allen,  368, 
the  Court  say :  — 

"  A  licensee,  who  enters  on  premises  by  permission  only,  without 
any  enticement,  allurement,  or  inducement  being  held  out  to  him  by  the 
owner  or  occupant,  cannot  recover  damages  for  injuries  caused  by 
obstructions  or  pitfalls.  He  goes  there  at  his  own  risk,  and  enjoj's  the 
license  subject  to  its  concomitant  perils."  Carleton  v.  Franconia  Iron 
and  Steel  Co.,  99  Mass.  216  ;  Harris  v.  Stevens,  31  Vt.  79,  90  ;  Wood 
V.  Leadbitter,  13  M.  &  "W.  838. 

The  evidence  in  this  case  brings  it,  we  think,  within  the  principles 
settled  bj'  the  above  cases. 

The  appellant  contends  that  the  evidence  shows-that  the  appellee  was 
guilty  of  gross  negligence  in  not  repairing  its  freight  house,  and  that 
such  negligence  renders  it  liable,  though  he  entered  upon  its  premises 
without  invitation  or  license,  as  a  mere  intruder,  and  was,  while  such 
intruder,  injured ;  and,  in  support  of  this  proposition,  we  are  referred 
to  the  following  eases :  Lafayette,  &c.  R.  R.  Co.  v.  Adams,  26 
Ind.  76  ;  Indianapolis,  &c.  R.  R.  Co.  v.  McClure,  26  Ind.  370  ;  Cray 
V.  Harris,  107  Mass.  492 ;  Isabel  v.  Hannibal,  &c.  R.  R.  Co.,  60 
Mo.  475. 
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In  the  first  of  the  above  eases,  the  Court  held  that,  where  the  negli- 
gence of  the  company  was  so  gross  as  to  imply  a  disregard  of  conse- . 
quences  or  a  willingness  to  inflict  the  injury,  it  was  liable,  though  the  | 
party  injured  was  not  free  from  fault.     In  the  second  case,  it  was  held 
that  a  railroad  companj-,  not  required  to  fence  its  road,  would  not  be 
liable  for  animals  killed  on  its  road,  unless  guilty  of  gross  negligence. 
The  phrase  "  gross  negligence,"  as  used  in  these  cases,  means  some- 
thing more  than  the  mere  omission  of  duty ;  it  meant,  as  shown  bj-  the 
evidence  in  the  cases,  reckless  and  aggressive  conduct  on  the  part  of 
the  company's  servants.     "  Something  more  than  negligence,  howeverl 
gross,  must  be  shown,  to  enable  a  party  to  recover  for  an  injury,  when  I 
he  has  been  guilty  of  contributory  negligence."     The  Pennsylvania  Co. 
V.  Sinclair,  62  Ind.  301.     There  was,  in  the  cases  referred  to  in  26  Ind., 
something  more  than  negligence.     As  in  the  case  of  The  Indianapolis, 
&c.  H.  W.  Co.  V.  McJBrown,  46  Ind.  229,  where  the  animal  was  driven 
through  a  deep  cut,  eighty  rods  long,  into  and  upon  a  trestle  work  of 
the  company,  there  was  aggressive  malfeasance.    In  the  Massachusetts 
case,  the  Court  held  that  a  party  building  a  dam  across  a  stream  must 
provide  against  unusual  floods.     We  do  not  think  these  cases  applicable 
to  the  one  before  us. 

There  could  be  no  negligence  on  the  part  of  the  appellee,  of  which 
the  appellant  can  be  heard  to  complain,  unless  at  the  time  he  received 
the  injury,  the  appellee  was  under  some  obligation  or  duty  to  him  to 
repair  its  freight  house.  "  Actionable  negligence  exists  only  where  the 
one  whose  act  causes  or  occasions  the  injury  owes  to  the  injured  person 
a  duty,  created  either  by  contract  or  by  operation  of  law,  which  he  has 
failed  to  discharge."  Pittsburgh,  &c.  P.  W.  Co.  v.  Bingham,  supra; 
Burdeck  v.  Cheadle,  26  Ohio  St.  393  ;  Town  of  Salem  v.  Goiter,  76 
Ind.  291.  We  have  shown  that  the  appellee  owed  the  appellant  no 
such  duty. 

The  judgment  below  should  be  aflSrmed. 

Per  Cukiam.  It  is  ordered,  upon  the  foregoing  opinion,  that  the 
judgment  below  be  affirmed,  at  the  costs  of  the  appellant. 


LOUISVILLE   &  N.   R.  CO.  v.  HUET. 
1890.     Court  of  Appeals  of  Kentucky,  13  South  Western  Reporter,  275.1 

Suit  by  Hurt  against  Railroad  Company,  for  injury  alleged  to  have 
been  caused  by  neglect  of  company's  servants  in  running  its  train. 

Plaintiff,  a  boy  about  11  years  of  age,  climbed  npon  a  freight-car, 
standing  on  a  side  track  near  a  depot.  An  engine,  with  cars  attached, 
moved  on  to  the  side  track,  and  pushed  the  cars  to  which  it  was  attached 

'  Statement  abridged.    Part  of  opinion  omitted.  —  Ed. 
17 


258  LOUISVILLE  AND  N.   E.   CO.  V.   HURT. 

back  against  the  car  upon  which  plaintiff  was.  The  cars  came  together 
so  hard,  and  with  such  a  shock,  that  plaintiff  fell  off  and  the  wheels  of 
the  car  ran  over  his  leg.  After  the  testimony  on  the  plaintiff's  side  was 
all  in,  the  defendant  moved  for  a  peremptory  instruction,  which  was  re- 
fused. The  defendant  also  asked  the  Court  to  give  certain  instructions 
which  the  Court  declined  to  give.  The  instructions  asked  for  are  stated 
in  the  opinion.  Verdict  and  judgment  for  plaintiff  in  the  Circuit  Court. 
Defendant  appealed. 

John  McChord,  M.  W.  Bruce,  and  Wm.  lAndsay,  for  appellant. 

CJias.  Patteson,  for  appellee. 

Prtok,  J.  [After  stating  the  case.]  Some  testimony  was  intro- 
duced showing  that  no  railing  was  between  the  depot  or  the  ground 
bordering  on  the  switch  and  the  switch  itself,  and  that  persons  were 
in  the  habit  of  crossing  this  switch,  and  that  no  bell  was  rung  or 
whistle  blown  b3'  those  in  charge  of  the  train. 

All  of  this  testimony  was  irrelevant*  and  incompetent,  as  it  could 
shed  no  light  on  the  neglect  of  the  boy  in  going  on  the  car,  or  the 
neglect,  if  any,  of  the  emploj'ees  causing  his  injury.  If  he  had  been 
on  the  track,  and  out  of  the  car,  there  might  be  great  reason  for  per- 
mitting such  testimony  to  go  to  the  jury ;  but,  when  entering  the  car 
of  the  appellant  without  the  knowledge  or  consent  of  the  employees, 
and  injured  while  on  the  car,  without  their  knowledge,  however  great 
the  concussion  resulting  from  the  act  of  coupling  the  cars,  there  is  no 
ground  for  a  recovery.  The  employees  had  no  reason  to  anticipate  the 
presence  of  boys  in  their  freight-cars,  either  during  the  day  or  night ; 
nor  were  they  required  to  examine  for  the  purpose  of  ascertaining 
whether  the  boys  were  on  any  part  of  the  train.  If  they  saw  the  boys, 
it  was  their  duty  to  make  them  leave  the  car,  and  to  exercise  that  de- 
gree of  caution  as  would  prevent  their  being  injured ;  but  the  fact  that 
they  might  have  seen  them  constitutes  no  neglect  on  their  part,  as  it 
was  not  incumbent  on  them  to  know  who  had  climbed  into  their  cars, 
or  whether  any  one  was  in  them  before  moving  them.  The  boys  were 
not  employed  to  load  the  cars,  or  in  the  service  of  the  appellant  in  any- 
manner.  They  were  all  trespassers  ;  and,  the  injury  resulting  from  the 
boy's  own  neglect,  the  peremptory  instruction  should  have  been  given. 
[Omitting  part  of  opinion].  Thei-e  is  no  pretence  here  that  the  em- 
ployees, or  any  of  them,  saw  the  danger  he  was  in  ;  and  therefore  the 
testimony  on  each  side  fails  to  show  anj'  want  of  diligence  on  the  part 
of  the  employees,  or  that  the  injury  is  to  be  attributed  to  their  neglect. 
The  instructions  asked  by  defendant  should  have  been  given,  which 
•are,  in  substance,  that  if  the  plaintiff  went  upon  defendant's  car  with- 
out the  knowledge  or  consent  of  the  defendant,  or  any  of  the  employees, 
and  was  injured,  they  should  find  for  the  defendant,  unless  the  em- 
ployees, or  some  of  them,  knew  the  perilous  position  of  the  plaintiff, 
I  and  failed  to  use  the  means  within  their  power  to  prevent  the  injury. 

This  is  unlike  a  case  of  running  over  a  small  boy  on  the  track  of  its 
road  at  its  depot,  or  in  a  town,  where  they  had  the  right  to  suppose  chil- 
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dren  or  others  would  likelj-  attempt  to  cross  their  track.  They  should 
then  give  warning  of  the  approach  of  the  train,  and  use  such  diligence  as 
within  their  power  to  prevent  accidents  to  those  upon  or  crossing  their 
track.  In  this  case  the  boys  knew  of  the  approach  of  the  train,  or,  if 
ignorant  of  that  fact,  they  were  in  a  position  where  the  employees  had 
no  right  to  anticipate  they  would  be,  whether  old  or  young ;  and,  the 
injury  resulting  from  the  neglect  of  the  pjaintiff,  the  defendant  should 
not  be  made  to  respond  in  damages.  It  results,  therefore,  that  the  in- 
structions asked  by  the  plaintiff,  and  those  given  by  the  Court,  were 
all  erroneous,  when  applied  to  the  facts  of  this  case.  In  the  case  of  Bail- 
road  Co.  V.  Gastineau,  83  Kj'.  119,  a  boy  15  years  of  age  was  killed 
while  trying  to  uncouple  a  car  in  the  company's  yard.  It  was  held, 
after  determining  that  the  boj'  was  at  a  place  where  he  had  no  right  to 
be,  that  the  company  was  not  compelled  to  anticipate  his  presence,  and, 
in  case  of  injury,  no  cause  of  action  existed,  unless,  after  the  discovery 
of  the  boy's  peril,  they  failed  to  exercise  a  proper  degree  of  care  in 
order  to  prevent  the  injury.  Judgment  reversed,  and  remanded  for  a 
new  trial  in  conformity  with  this  opinion. 


WHITE    «.   TWITCHELL. 

1853.     25  Vermont,  620.1 

Trespass  on  the  case,  to  recover  damages  which  the  plaintiff  sus- 
tained by  the  falling  of  a  staging  erected  for  his  own  use,  in  conse- 
quence of  the  defendant  having  removed  one  of  the  staging  poles. 
Plea,  the  general  issue,  and  trial  by  jury.  On  the  trial,  the  plaintiff 
offered  evidence  tending  to  prove  'that  the  staging  named  in  the  declara- 
tion, and  which  was  affixed  to  the  barn  of  a  Mr.  Wilder,  was  weakened 
and  rendered  insecure,  by  reason  of  the  defendant  removing,  in  the 
plaintiff's  absence,  and  without  his  knowledge,  therefrom  a  wooden  bar, 
which  formed  one  of  the  supports  of  said  staging.  The  plaintiff  intro- 
duced further  testimony  tending  to  prove,  that  bodily  injury  happened 
to  him  by  reason  of  the  said  weakening  of  said  staging,  and  his  going 
upon  the  same,  without  knowing  of  said  change  in  its  condition.  The 
defendant  then  offered  evidence,  tending  to  prove  that  said  bar  was  his 
property  and  belonged  to  a  bar-way  in  an  adjoining  lot,  and  that  it 
had  been  taken  from  his  premises,  and  used  as  aforesaid  by  the  plain- 
tiff, without  the  defendant's  permission.  The  evidence  of  the  plaintiff 
also  tending  to  prove,  that  reasonable  effort  was  not  made  by  defend- 
ant, if  such  effort  was  required  by  law,  to  give  notice  to  the  plaintiff  of 
the  removal  of  said  bar  from  said  staging,  or  of  the  unsafe  condition 
of  the  same,  by  reason  of  said  removal.    The  Court  instructed  the 

^  Statement  abridged. — Ed. 
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jury,  that  if  they  found  all  the  facts  which  the  pJa^iffs  evidence 
tended  to  prove,  stiU  the  defeAdaet  would  be  entitled  to  recover,  in  the 
event  of  their  finding  that  the  bar  aforesaid  was  the  defendant's  prop- 
erty, and  that  it  was  taken  and  used  by  the  plaintiff  as  aforesaid, 
without  the  defendant's  permission,  and  that  defendant  did  no  more  to 
the  plaintiffs  staging  than  was  necessary  to  recaption  of  said  bar.  The 
jury  returned  a  verdict  for  defendant.  To  the  above  charge  of  the 
Court  the  plaintiff  excepted. 

J).  Kellogg  and  0.  L.  Shafter,  for  plaintiffl 

1.  On  the  facts  which  the  evidence  of  the  plaintiff  tended  to  prove, 
the  bar  was  his  property,  at  the  time  it  was  taken  from  the  staging,  on 
the  gi'ound  of  "  accession."  Bac.  Abr.  580  ;  2  Kent's  Com.  297 ;  Ste- 
vens V.  Briggs,  5  Pick.  177;  Cross  v.  Marston,  17  Vt.  540.  And  it 
was  error  in  the  Court  to  omit  so  to  charge,  for  it  was  a  point  material 
to  the  decision  of  the  case,  and  one  upon  which  there  was  evidence. 
2.  In  recapturing  the  bar,  the  defendant  was  bound  not  only  to  do  no 
unnecessary  damage,  in  the  act  of  retaking,  but  was  farther  bound  to 
use  all  that  care  and  diligence  which  considerate  men  of  ordinary 
thoughtfulness  and  humanity  would  not  fail  to  use  under  similar  cir- 
cumstances, to  prevent  an  injury,  which  the  act  of  taking  itself  por- 
tended as  the  proximate  and  probable  consequence  of  the  act.  Sic 
utere  tuo  ut  alienum  non  Icedas.  White  had  a  right  to  use  the  sta- 
ging, though  supported  in  part  by  the  defendant's  bar,  and  therein  to  be 
secure  in  his  life  and  limbs  ;  still  the  defendant  had  the  right  of  recap- 
ture ;  but  conflict,  in  the  legal  exercise  of  these  rights,  could  be  avoided, 
b}'  subjecting  the  exercise  of  both  of  them  to  the  law  of  ordinary  care 
throughout.  One  impounding  cattle  in  a  private  pound  must  ffeed 
them,  —  if  in  special  pound  overt,  must  give  notice.  Black.  Com.  12 ; 
Clark  Y.  Adams,  18  Vt  425  ;  Davis  v.  Camphdl,  23  Yt.  236  ;  9  E.  C. 
L.  280. 

J.  E.  Butler-,  J.  D.  Bradley,  and  M.  E.  Stoughion,  for  defendant. 

I.  The  defendant  had  the  right  to  recapture  the  bar.  1.  Once  his, 
it  remains  so  until  he  either  voluntarih'  parts  with  it,  or  it  should  be 
taken  from  him  by  operation  of  law.  2.  If  taken  from  him  wrongfully, 
he  was  justified  in  peaceably  retaking  it.  3  Black.  Com.  3 ;  1  Dane 
Abr.  132  ;  Story  on  Bailments,  36,  and  cases  cited.  3.  And  this  prop- 
erty of  his  in  the  article,  whatever  it  was,  remained  unchanged  by  the 
plaintiff's  wrongful  act ;  if  absolute,  it  remains  absolutely  his  ;  and  no 
mere  wrong  of  the  plaintiff  could  make  it  conditional.  4.  But  the 
plaintiff's  claim  supposes  what  was  absolutelj-  the  defendant's  to  be- 
come only  conditionally  his,  and  that  he  can  only  use  it,  on  condition 
that  he  shall  give  notice  or  make  certain  efforts  to  do  so.  II.  The 
plaintiff's  view  of  this  case  applies  to  the  absolute  owner  the  obliga- 
tions which  the  law  imposes  on  bailees.  1.  AVhat  more  could  he  re- 
quire of  us,  if  the  article  were  his,  and  he  had  given  a  general  license 
to  use  it?  2.  A  horse  was  actually  owned  in  this  neigborhood,  which 
afterwards  killed  in  his  stable  at  the  South  two  negroes.     Suppose  a 
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trespasser  rode  him  oflf,  how  much  effort  does  the  law  exact  of  the 
owner,  to  follow  and  give  notice  of  the  danger?  3.  Is  this  legal  obli- 
gation any  stronger  on  the  owner  than  on  any  other  person  who  be- 
comes aware  of  the  peril  of  the  wrong-doer?  4.  Benevolence  and 
Christian  charity  would  doubtless  suggest  in  different  men  different 
degrees  of  effort  to  save  the  wrong-doer ;  but  this  is  not  a  court  of 
benevolence,  it  is  a  court  of  law. 

The  opinion  of  the  Court  was  delivered  by  Bennett,  J.  — This  is  a 
special  action  on  the  case,  to  recover  damages  which  the  plaintiff  sus- 
tained by  reason  of  the  falling  of  a  staging,  which  he  had  erected  for 
his  own  use,  in  consequence  of  the  defendant's  having  removed  one  of 
the  staging  poles,  which  was  unknown  to  the  plaintiff  when  he  went 
upon  the  staging. 

Under  the  charge  of  the  Court,  the  jury  must  have  found  that  the 
staging  pole  which  the  defendant  removed  was,  when  taken  by  the 
plaintiff,  the  property  of  the  defendant,  and  that  it  was  taken  without 
his  permission,  and  that  defendant  did  no  more  to  the  plaintiff's  staging 
than  was  necessary  to  repossess  himself  of  the  bar,  or  staging  pole. 
The  only  question  in  the  case  relates  to  the  defendant's  right  to  recap- 
ture the  bar,  under  the  state  of  facts  found  in  the  bill  of  exceptions, 
and  whether  he  was  bound  to  give  notice  to  the  plaintiff  of  its  removal. 
The  plaintiff  was  a  trespasser  in  taking  the  bar  or  pole  to  use  in  the 
erection  of  his  staging ;  and  when  property  is  so  taken  from  the  owner, 
the  right  of  recaption  exists,  unless  there  is  something  in  the  case  to 
take  it  away.  It  cannot  with  propriety  be  claimed  that  the  plaintiff 
acquired  a  property  in  the  bar,  by  the  principles  relative  to  the  acquisi- 
tion of  rights  by  accession.  Though  the  pole  or  bar  belonging  to  the 
defendant  was  annexed  to,  and  became  a  part  of,  the  plaintiff's  staging, 
yet  it  did  not  lose  its  identity ;  and  the  general  principle  is,  that  so 
long  as  the  identity  of  the  original  material  can  be  proved,  the  right 
of  the  original  owner  is  preserved  in  the  propertj'.  Besides,  even  the 
civil  law  would  not  allow  a  party  to  acquire  a  title  by  accession,  founded 
upon  his  own  act,  unless  he  had  taken  the  materials  in  ignorance  of  the 
true  owner,  and  the  materials  were  not  capable  of  being  restored  to  their 
original  form  ;  and  by  the  English  law,  he  could  not  claim  title  by  acces- 
sion, if  he  took  the  property  of  another  by  a  wilful  trespass.  This  was 
necessary  to  avoid  the  giving  of  encouragement  to  trespasses.  In  the 
present  case,  there  is  no  pretence  that  the  plaintiff  took  the  bar  by  mis- 
take, or  under  a  supposed  right  of  title,  and  it  must  be  taken  to  be  a 
wilful  trespass  on  his  part.  The  property  in  the  bar  remaining  in  the 
defendant,  he  was  justified  in  the  recaption  of  it,  unless  rendered  un- 
lawful from  the  time,  or  the  manner  in  which  he  exercised  the  right. 
As  the  bar  was  removed  from  the  staging  in  the  absence  of  the  plain- 
tiff, it  was  claimed  that  the  defendant  should  have  given  him  notice  of 
V  it,  or  at  least  should  have  used  reasonable  diligence  to  have  done  it. 
\But  we  think  no  such  duty  was  imposed  upon  him. 

The  right  of  the  defendant  was  absolute,  and  not  dependent  upon 
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his  giving  notice,  and  the  maxim,  sic  utere  tuo,  tfcc,  will  not  apply, 
for  the  reason  that  the  plaintiff  had  no  right  in  the  use  of  the  bar  to 
injure.  He  was,  all  the  time  he  continued  in  the  use  of  the  bar  as  a  part 
of  his  staging,  but  a  tortfeasor.  It  was  his  business  to  see  that  the 
staging  was  safe  before  he  went  upon  it,  and  if  he  did  not,  it  must  be 
his  misfortune,  and  not  that  of  the  defendant.  Though  the  plaintiff 
may  have  sustained  damage,  yet  it  is  damnum  absque  injuria,  and  the 
judgment  of  the  County  Court  is  affirmed. 


PHILLIPS  V.  WILPEES. 

1869.    2  Lansing  {New  York  Supreme  Court),  389.* 

The  plaintiff  was  by  tr^de  a  painter,  and  for  the  purpose  of  painting 
the  front  of  a  three-story  house  in  the  city  of  Albany,  fastened  one  of 
the  ropes  of  his  scaffold,  by  tying  it  to  the  chimney  of  the  house  ad- 
joining, which  belonged  to,  and  was  occupied  by  the  defendant ;  and 
having  been  injured  on  account  of  the  falling  of  the  scaffold,  brought 
a  suit  to  recover  damages  therefor  from  the  defendant. 

Upon  the  trial,  he  proved  that  the  accident  happened  on  Monday 
morning,  as  he  went  upon  the  scaffold  ho  his  work ;  that  the  scaffold 
had  been  hung  and  carefully  tiied  on  the  previous  Saturday  ;  that  the 
rope  in  question  was  securely  tied  to  the  chimney,  and  that  the  scaffold 
fell  on  account  of  its  having  unfastened  therefrom.  One  Smallman,  a 
boy  of  the  age  of  fourteen  years,  testified  for  the  plaintiff,  that  he  saw 
the  defendant  on  the  evening  preceding  the  accident,  on  the  roof  of  his 
house  along  side  of  the  chimney,  with  the  rope  of  the  scaffold  in  his 
hands ;  the  witness  testified,  that  he  saw  the  defendant  under  such 
circumstances,  while  he,  the  witness,  was  in  the  j'ard,  in  the  rear  of 
the  house,  in  a  position  from  which  he  could  see  some  three  feet  of 
the  chimney.  The  plaintiff's  brother  testified  that  he  had  charged  the 
defendant  with  causing  the  accident,  soon  after  its  occurrence,  and  with 
untying  the  rope,  and  that  the  defendant  was  excited  and  troubled,  and 
did  not  deny  the  charge,  and  in  reply  to  a  suggestion  from  the  wit- 
ness, tliat  he  would  pay  the  doctor's  fees,  &c.,  said,  that  he  would  if 
they  were  not  made  too  big. 

[Defendant  introduced  testimony  tending  to  contradict  Smallman.] 

The  Court  refused  a  nonsuit  at  close  of  plaintiff's  testimony ;  but,  on 
application  after  the  defendant's  testimony  had  been  given,  granted  it. 
Plaintiff  appealed. 

a.  W.  Peckham,  Jr.,  for  appellant. 

Isaac  Xawson,  for  respondent. 

Present :  Ingalls,  Hogbboom,  and  Peokham,  JJ. 

1  Part  of  case  omitted.  —  Ed. 
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^' 

By  the  Court,  —  Ingalls,  P.  J.  [The  Court  held  that  the  evidence 
did  not  preponderate  so  overwhelmingly  in  favor  of  defendant  as  to 
justify  taking  the  case  from  the  jury.  After  deciding  that  the  nonsuit 
should  not  have  been  granted,  the  opinion  proceeds  as  follows :  — ] 

It  is  further  insisted  by  the  counsel  for  the  defendant,  that  the  defend- 
ant was  justified  in  removing  the  rope  because  it  was  attached  to  the 
chimney  without  his  permission.  That  would  be  so  under  certain  cir- 
cumstances, but  that  right  must  bS  exercised  in  such  manner  as  not 
to  betray  a  reckless  disregard  of  the  safety  of  others.  A  technical 
trespass  would  not  justify  the  infliction  of  irreparable  injui'y,  and  the 
assertion  of  a  right  must  be  qualified  by  a  reasonable  regard  for  the 
security  of  others.  It  is  said  that  the  defendant  had  no  reason  to  infer 
that  the  rope  sustained  the  scaffold.  I  think  it  was  for  the  jury  to  say 
whether  he  should  not  have  ascertained  the  fact  before  he  loosed  it,  and 
■whether  it  should  not  have  occurred  to  a  reasonable  mind  that  the  rope 
was  attached  to  the  chimney  to  subserve  some  purpose,  and  not  placed 
there  through  mere  wantonness.  If  the  defendant  intended  to  remove 
the  rope,  which  he  doubtless  had  a  right  to  do  properly,  he  was  bound 
to  exercise  reasonable  prudence,  and  to  have  accomplished  the  work  in 
such  manner  as  to  give  notice  to  those  who  could  be  affected  thereby. 
If  the  jury  should  conclude  that  the  defendant  only  partially  unloosed 
the  rope,  so  that  while  it  appeared  to  those  who  went  upon  the  scaffold 
to  be  secure,  yet  when  weight  was  applied  it  gave  way,  they  might  re- 
gard it  little  better  than  a  trap  well  calculated  to  produce  serious  injurj-. 
Under  such  circumstances,  an  act  which  in  itself  might  be  lawful  would, 
by  the  manner  in  which  it  was  executed,  become  unlawful  and  subject 
the  party  to  damages. 

[Remainder  of  opinion  omitted.]  New  trial  granted. 


MAYNAED  v.  BOSTON  AND   MAINE  RAILEOAD. 

1874.     115  Massachusetts,  458.1 

ToKT  for  the  killing  of  a  horse  on  a  railroad  by  a  locomotive  engine. 

Upon  the  trial,  the  plaintiff  admitted  that  the  horse  must  be  con- 
sidered as  trespassing  upon  the  railroad,  but  contended  and  offered 
evidence  tending  to  show  that  by  an  exercise  of  proper  care  the  injury 
to  the  horse  might  have  been  avoided.  The  defendants  offered  evidence 
to  control  this,  and  tending  to  show  that  they  did  all  they  reasonably 
could  do  to  stop  their  train  before  striking  the  horse.  There  was  no 
evidence  of  any  wanton  misconduct  on  their  part. 

The  counsel  for  the  defendants  contended  and  asked  the  presiding . 
judge  to  rule,  that  the  defendants  would  not  be  liable,  unless  the  plain- ' 

1  Statement  abridged.     Argument  omitted. —  Ed. 
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tiff  proved  a  reckless  and  wanton  misconduct  of  their  emploj'ees  in  the 
management  of  the  train  when  the  horse  was  killed.  The  presiding 
judge  declined  so  to  rule ;  but  did  rule  that  though  the  horse  was  tres- 
passing upon  the  defendants'  land  at  the  time,  the  managers  of  the 
train  could  not  carelessly  run  over  him,  but  were  bound  to  use  reason- 
able care  to  avoid  injuring  him,  and  that  if  the  jury  found  that  by  the 
I  exercise  of  reasonable  care  they  might  have  avoided  injuring  the  horse, 
'they  would  be  liable.  The  jury, found  for  the  plaintiff,  and  the  defend- 
ants alleged  exceptions. 

C.  P.  Judd  and  C.  F.  Ghoate,  for  defendants. 
S.  J.  Thomas,  for  plaintiff. 

Gray,  C.  J.  If  the  horse  had  been  rightfully  upon  the  defendants' 
land,  it  would  have  been  their  duty  to  exercise  reasonable  care  to  avoid 
injuring  the  horse.    But  it  being  admitted  by  the  plaintiff  that  his  horse 

Swas  trespassing  upon  the  railroad,  they  did  not  owe  him  that  duty,  and 
were  not  liable  to  him  for  an3'thing  short  of  a  reckless  and  wanton  mis- 
conduct of  those  employed  in  the  management  of  their  train.  The 
defendants  were  therefore  entitled  to  the  instruction  which  they  re- 
quested. Tonawanda  Railroad  v.  Munger,  5  Denio,  255 ;  s.  c.  4 
Comst.  349 ;  Vandegrift  v.  Hediker,  2  Zab.  185 ;  JRailroad  Co.  v. 
Skinner,  19  Penn.  St.  298 ;  Tower  v.  Providence  <fc  Worcester  Rail- 
road, 2  R.  I.  404 ;  Cincinnati,  Samilton  &  Dayton  Railroad  v. 
Waterson,  4  Ohio  St.  424  ;  Louisville  &  Frankfort  Railroad  v.  Bal- 
lard, 2  Met.  (Kj\)  177. 

The  instruction  given  to  the  jury  held  the  defendants  to  the  same 
obligation  to  the  plaintiff  as  if  his  horse  had  been  rightfully  on  their 
land ;  and  made  their  paramount  dutj'  to  the  public  of  running  the 
train  with  proper  speed  and  safety,  and  their  use  of  the  land  set 
apart  and  fitted  for  the  performance  of  that  duty,  subordinate  to  the 
care  of  private  interests  in  property  whith  was  upon  their  track  with- 
out right. 

Some  passages  in  the  opinion  in  Fames  v.  Salem  &  Lowell  Rail- 
road, 98  Mass.  560,  563,  were  relied  on  by  the  plaintiff's  counsel  at 
the  argument,  and  apparently  formed  the  basis  of  the  rulings  of  the 
learned  judge  in  the  Court  below.  But  in  that  case  there  was  no  evi- 
dence of  anj-  negligence  or  misconduct  in  the  management  of  the  train, 
and  an  exact  definition  of  the  defendants'  liability,  by  reason  of  such 
negligence  or  misconduct,  was  not  required.  In  the  present  cas&  such 
a  definition  was  requested  by  the  defendants  in  appropriate  terms,  and 
was  refused,  and  for  that  refusal  then- 

Fxceptions  must  be  s%istained. 


PALMER  V.   NORTHERN  PACIFIC  RAILROAD. 


PALMER  V.  NORTHERN  PACIFIC  RAILROAD  COMPANY. 

1887.    37  Minnesota,  223. 

Appeal  by  defendant  from  an  order  of  the  District  Court  for  Wadena 
County,  Baxter,  J.,  presiding,  refusing  a  new  trial. 

John  C  BuMitt,  for  appellant. 
'  B.  F.  Sa/rtshom,  for  respondent. 

GiLFiLLAN,  C.  J.  Action  for  running  upon  and  killing  plaintiff's 
horse.  The  horse  was  at  large  in  a  public  highway,  grazing  near  the 
crossing  of  defendant's  road,  when,  a  train  of  cars  coming  along  at  its 
usual  speed,  the  horse  ran  upon  the  track,  in  front  of  the  train,  and  the 
train  ran  upon  and  killed  it.  It  does  not  appear  that  the  electors  of 
the  town  had  determined  where  cattle,  horses,  etc.,  should  be  permitted 
to  go  at  large.  The  horse  was  therefore  wrongfully  in  the  highway.  It 
is  doubtful  that  the  evidence  as  to  the  defendant's  negligence,  and  also 
as  to  contributory  negligence  on  the  part  of  plaintiff,  was  such  as  to 
justify  submitting  the  case  to  the  jury.  Conceding,  however,  that  it 
was,  still  there  must  be  a  new  trial  for  refusal  of  the  Court  to  instruct 
the  jurj'  as  requested  by  defendant. 

There  were  several  requests  on  its  behalf,  presenting,  in  various 
forms,  practically  the  same  proposition,  which  the  Court  refused  to  give. 
We  need  specify  only  two  of  them,  as  thej'  express  the  gist  of  all :  "  If 
the  jury  believe  from  the  evidence  that  the  plaintiff's  horse,  at  the  time 
of  the  injury  complained  of,  was  riinning  at  large,  it  is  in'structed  that 
the  verdict  must  be  for  defendant,  unless  it  further  believes  that,  after 
the  discovery  of  the  peril  of  the  horse,  the  defendant's  servants  were 
guilty  of  negligence,"  and  that  if  the  horse  was  running  at  large,  plain- 
tiff, in  order  to  recover,  must  prove  two  facts,  viz. :  "  That,  prior  to 
actually  striking  the  horse,  the  defendant's  servants  discovered  its 
peril;"  and  "that,  after  the  discoverj-  of  the  horse's  peril,  defendant's 
servants  failed  to  do  something  which  they  ought  to  have  done  to  avoid 
striking  it,  and  which,  if  done,  would  have  been  effectual  to  prevent  the 
collision." 

These  propositions,  or  rather,  this  proposition  twice  stated,  is  in  exact 
accord  with  what  was  decided  bj-  this  Court  in  Locke  v.  First  Div.,  &c. 
JR.  Co.,  15  Minn.  283,  (350,)  and  reiterated  in  Witherell  v.  Milwaukee 
&  St.  Paul  Ry.  Co.,  24  Minn.  410.  It  is  true  those  were  cases  where 
the  animals  were  wrongfully  upon  the  lands  of  the  railroad  company, 
while  in  this  it  was  wrongfully  upon  the  highway,  at  the  place  where  the 
trains  had  a  right  to  cross,  —  there  through  the  fault  of  the  plaintiff, 
and  not  of  defendant.  This  difference  makes  no  difference  in  the  prin- 
ciple. In  either  case  those  in  charge  of  the  train  were  not  bound  to 
presume  that  the  animal  would  be  where  it  was.  They  "  had  a  right  to 
presume  that  the  plaintiff  would  keep  her  at  home,  where  alone  she  be- 
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longed ;  consequently  they  owed  no  dutj-  to  plaintiff  to  look  ahead,  and 
see  where  the  animal  was."  Locke  v.  First  Div.,  &c.  H.  Co.,  supra. 
Their  duty  to  persons  or  animals  rightfully  on  the  highway  would  have 
required  them' to  be  on  the  lookout  to  ascertain  if  there  was  any  chance 
of  injury  to  such  persons  or  animals ;  but  with  that  duty,  and  its  extent 
and  its  observance,  the  plaintiff,  whose  animal,  through  his  own  fault, 
was  wrongfully  there,  had  no  concern.  Defendant  is  no  way  answer- 
able to  plaintiff  for  any  neglect  in  its  duty  towards  others.  Without 
any  duty  to  anticipate  that  the  horse  might  be  in  danger,  or  to  exercise 
care  to  ascertain  if  it  was  in  danger,  the  duty  of  those  in  charge  of  the 
train  of  cars  in  respect  to  the  horse  arose  from  the  time  they  discovered 
it  was  in  danger.  Order  reversed. 


Strong,  J.,  in  BROWN  v.  HUMMELL. 

1863.    44  Pennsylvania  State  Reports,  378-380. 

It  is  time  it  should  be  understood  in  this  State,  that  the  use  of  a  rail- 
road track,  cutting,  or  embankment  is  exclusive  of  the  public  everj-- 
where,  except  where  a  way  crosses  it.  This  has  more  than  once  been 
said,  and  it  must  be  so  held,  not  only  for  the  protection  of  property,  but, 
what  is  far  more  important,  for  the  preservation  of  personal  security, 
and  even  of  life.  In  some  other  countries  it  is  a  penal  offence  to  go 
upon  a  railroad.  With  us,  if  not  that,  it  is  a  civU  wrong  of  an  aggra- 
vated nature,'  for  it  endangers  not  onlj'  the  trespasser  but  all  who  are 
passing  or  transporting  along  the  line.  As  long  ago  as  1852  it  was 
said,  by  Judge  Gibson,  with  the  concuiTence  of  all  the  Court,  that  "  a 
railway  company  is  a  purchaser,  in  consideration  of  public  accommoda- 
tion and  convenience,  of  the  exclusive  possession  of  the  ground  paid 
for  to  the  proprietors  of  it,  and  of  a  license  to  use  the  highest  attaina- 
ble rate  of  speed,  with  which  neither  the  person  nor  property  of  another 
may  interfere." 

The  company  on  the  one  hand,  and  the  people  of  the  vicinage  on  the 
other,  attend  respectively  to  their  particular  concerns,  with  this  restric- 
tion of  their  acts,  that  no  needless  damage  be  done.  But  the  conduc- 
tor of  a  train  is  not  bound  to  attend  to  the  uncertain  movements  of 
every  assemblage  of  those  loitering  or  roving"  cattle  by  which  our  rail- 
way's are  infested.  Railway  Company  v.  Skinner,  7  Harris,  298.  So 
in  Railroad  v.  Norton,  12  Id.  465,  it  was  said,  "  That  until  the  legis- 
latm'e  shall  authorize  the  construction  of  railroads  for  something  else 
than  travel  and  transportation,  we  shall  hold  any  use  of  them  for  other 
purposes  to  be  unlawful,  if  not  Indeed  a  public  offence  punishable  by  in- 
dictment." But  if  the  use  of  a  railroad  is  exclusively  for  its  owners, 
or  those  acting  under  them ;  if  others  have  no  right  to  be  upon  it ;  if 
thej'  are  wrong-doers  whenever  they  intrude,  the  parties  lawfully  using- 


BROWN  V.   HUMMELL.  267 

it  are  under  no  obligations  to  take  precautions  against  possible  injuries 
to  intruders  upon  it.  Ordinary  care  they  must  be  held  to,  but  they  have 
a  right  to  presume  and  act  on  the  presumption  that  those  in  the  vicinity 
will  not  violate  the  laws ;  will  not  trespass  upon  the  right  of  a  clear 
tracls  ;  that  even  children  of  a  tender  age  will  not  be  there,  for  though 
thej'  are  personally  irresponsible,  they  cannot  be  upon  the  railroad  with- 
out a  culpable  violation  of  duty  by  their  parents  or  guardians.  Precau- 
tion is  a  duty  only  so  far  as  there  is  reason  for  apprehension.  No  one 
can  complain  of  want  of  care  in  another  where  care  is  only  rendered 
necessary  by  his  own  wrongful  act.  It  is  true  that  what  amounts  to 
ordinary  care  under  the  circumstances  of  a  case  is  generally  to  be  de- 
termined by  the  jury.  Yet  a  jury  cannot  hold  parties  to  a  higher 
standard  of  care  than  the  law  requires,  and  they  cannot  find  anj'thing 
negligence  which  is  less  than  a  failure  to  discharge  a  legal  duty.  If  the 
law  declares,  as  it  does,  that  there  is  no  duty  resting  upon  any  person 
to  anticipate  wrongful  acts  in  others,  and  to  take  precaution  against 
such  acts,  then  the  jury  cannot  say  that  a  failure  to  take  such  precau- 
tions is  a  failure  in  duty  and  negligence.  Such  is  this  case.  The  de- 
fendants had  no  reason  to  suppose  that  either  man,  woman,  or  child 
might  be  upon  the  railroad  where  the  accident  happened.  They  had  a 
right  to  presume  that  no  one  would  be  on  it,  and  to  act  upon  the  pre- 
sumption. Blowing  the  whistle  of  the  locomotive,  or  making  any 
other  signal,  was  not  a  duty  owed  to  the  persons  in  the  neighborhood, 
and  consequently  the  fact  that  the  whistle  was  not  blown,  nor  a  signal 
made,  was  no  evidence  of  negligence.  Were  it  worth  while,  abundant 
authority  might  be  cited  to  show  that  the  law  does  not  require  any  one 
to  presume  that  another  may  be  negligent,  much  less  to  presume  that 
another  may  be  an  active  wrong-doer.  The  principle  was  asserted  in 
Brown  v.  Lynn,  7  Casey,  510,  and  in  Reeves  v.  The  Delaware,  Lacka- 
wanna &  Western  Mailroad  Company,  6  Id.  454.  It  is  too  well  founded 
in  reason,  however,  to  need  authority.  We  act  upon  it  constantly,  and 
without  it  there  could  be  no  freedom  of  action.  There  is  as  perfect  a 
duty  to  guard  against  accidental  injurj'  to  a  night  intruder  into  one's 
bed-chamber  as  there  is  to  look  out  for  trespassers  upon  a  railroad 
where  the  public  has  no  right  to  be. 

And  the  rule  must  be  the  same  whether  the  railroad  is  in  the  vicinage 
of  many  or  few  inhabitants.  In  the  one  case  as  in  the  other,  going 
upon  it  is  unlawful,  and  therefore  need  not  be  expected.  In  this  case, 
it  appears  that  there  are  fifteen  houses  between  the  railroad  and  the 
public  highway,  all  but  two  of  them  built  since  the  railroad  was  con- 
structed. The  danger  of  trespassing  may  have  been  increased  by  the 
increase  of  the  population,  but  the  standard  of  duty  in  the  use  of  one's 
property  is  not  elevated  or  depressed  by  a  varying  risk  of  unlawful 
intrusions  upon  his  rights. 

Of  course  we  are  not  speaking  of  the  duties  of  railway  companies  to 
the  public  at  lawful  crossings  of  their  railways.  We  refer  only  to  their 
obligations  at  points  where  their  right  is  exclusive ;  and  as  we  find  no 
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evidence  of  any  negligence  of  the  defendants  which  caused  an  injury 
to  the  plaintiflF,  we  think  the  jury  should  have  been  so  instructed,  and 
the  third  and  fifth  points  of  the  defendant  should  have  been  affirmed. 


SoMERviLLE,  J.,  IN  SOUTH  &  NORTH  ALA.  R.  CO.  v.  DONOVAN. 

1887.     84  Alabama,  146,  147. 

The  plea  of  the  defendant  numbered  one  was  defective  in  failing  to 
aver  that  the  employees  in  charge  ®f  the  train  used  proper  diligence  in 
keeping  a  lookout  for  obstructions  on  the  track,  including  in  this  case 
the  plaintiff's  son,  for  whose  injury  the  father  brings  the  present  ac- 
tion. The  plea  avers  that  the  infant  son  was  trespassing  upon  the 
track,  at  a  point  where  there  was  no  public  crossing,  to  which  the  de- 
fendant company 'had  the  exclusive  right,  and  that  so  soon  as  its 
employees  discovered  the  boy  all  available  preventive  measures  were 
adopted  to  avert  the  injury.  This  plea  admits  the  averments  of  the 
complaint  that  the  alleged  trespass  occurred  within  the  corporate  lim- 
its of  the  city  of  Birmingham,  and  that  the  train  was  running  at  a  rate 
of  speed  in  excess  of  that  prohibited  by  an  ordinance  of  the  city.  It 
rests,  therefore,  upon  the  idea  that  there  is  no  duty  devolving  on  a 
railroad  company,  under  these  circumstances,  to  keep  any  lookout  for 
trespassers  who  walk  upon  or  cross  its  track  at  any  other  place  than 
public  crossings,  even  within  the  corporate  limits  of  a  city,  —  it  may 
be  a  populous  city,  and  within  the  business  portion  of  it,  where  neces- 
sity may  often  compel  this  kind  of  trespassing,  or  common  usage  give 
color  of  sanction  to  it  under  the  form  of  an  implied  license.  Railroad 
companies  operated  by  steam-power  are  required  to  use  very  great 
care,  and  this  care  must  be  graduated  to  suit  the  exigency  of  increased 
danger,  whether  to  employees,  passengers,  or  the  public.  "We  cannot 
say  that  it  was  not  the  duty  of  the  persons  who  were  managing  the 
train,  under  the  circumstances  of  this  case,  to  keep  a  vigilant  outlook 
even  for  trespassers,  and  that  a  failure  to  do  so  would  not  be  negli- 
gence. The  decisions  of  this  Court  support  the  contrary  conclusion, 
at  least  where  the  injury  occurs  in  the  streets  of  a  city,  town,  or  vil- 
lage. What  the  rule  would  be  where  a  naked  trespasser  on  the  track 
is  injured  in  the  open  country,  or  elsewhere,  by  the  failure  of  the  rail- 
road engineer  to  keep  a  vigilant  lookout,  is  an  open  question  in  this 
State,  upon  which  we  now  express  no  opinion.  Code,  1886,  §  1144; 
S.  &  M.  B.  R.  Co.  V.  Shearer,  58  Ala.  672,  678 ;  S.  &  N.  Ala.  Co. 
v.  Sullivan,  59  Ala.  272  ;  Frazer  v.  S.  &  N.  Ala.  B.  B.  Co.,  81  Ala. 
185  ;  Freer  v.  Cameron,  55  Amer.  Dec.  674,  note. 
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SoMEEViLLE,  J.,  IN  CARRINGTON  v.  LOUISVILLE  &  N.  R.  CO. 

1889.     88  Alabama,  476. 

The  deceased  was  a  trespasser,  and  had  no  lawful  right  to  walk  on 
the  defendant's  right  of  way.  There  was,  therefore,  no  duty  devolv- 
ing on  the  engineer  to  anticipate  or  expect  such  an  unlawful  trespass  ; 
and  hence  no  duty  existed  to  keep  a  vigilant  lookout  for  the  perpe- 
trator, in  the  absence  of  some  special  fact  or  reason  which  called  for 
diligence  in  this  particular.  Bentley  v.  Railway  Co.,  86  Ala.  484,  citing 
Womack's  Case,  84  Ala.  149,  Blanton's  Case,  84  Ala.  154 ;  Donovan's 
Case,  84  Ala.  141. 


CINCINNATI,   &c.   RAILROAD  COMPANY  v.   SMITH. 

1871.     22  Ohio  State  Reports,  227.1 

Error  to  the  Court  of  Common  Pleas  of  Fayette  County,  reserved 
in  the  District  Court.  , 

The  plaintiff  below,  Richard  Smith,  sued  the  defendant  below,  the 
Cincinnati  &  Zanesville  RaUroad  Company,  to  recover  the  value  of 
two  horses  alleged  to  have  been  killed  through  the  negligence  of  the 
servants  of  the  defendant  in  operating  one  of  its  trains.  The  inclosure 
of  the  plaintiff  adjoined  the  railroad  of  the  defendant ;  and  from  this 
inclosure,  on  the  night  on  which  the  horses  were  killed,  they  escaped 
on  to  the  railroad.  ^  >^  ^-^^ 

The  Court,  among  other  things,  charged  the  jury  as  follows  :  — 

The  defendant's  servants  in  this  case  were  not  bound  to  use  extra- 
ordinary care  or  extraordinary  means  to  save  the  plaintiff's  horses. 
But  they  were  bound  to  use  what,  in  that  peculiar  business,  is  ordinary 
care  and  diligence ;  and  if  the  loss  of  the  horses  was  the  result  of  a 
want  of  that  ordinary  care  and  diligence,  the  defendant  is  liable. 

The  defendant  had  the  right  to  the  free  and  unobstructed  use  of  its 
railroad  track.  And  the  paramount  duty  of  the  employees  is  the  pro- 
tection of  the  passengers  and  property  in  the  train,  and  the  train 
itself. 

But  this  being  their  paramount  duty,  they  are  bound  to  use  ordinary 
care  and  dOigence,  so  as  not  unnecessarily  to  injure  the  property  of 
others. 

Under  the  circumstances  of  the  case,  could  and  would  reasonably 
prudent  men,  skilled  in  that  kind  of  business,  keeping  in  view  as  their 
paramount  duty  the  protection  and  safety  of  the  train,  its  passengers, 
and  the  property  on  and  about  it  intrusted  to  their  care,  in  the  exercise 
of  ordinary  care  have  stopped  the  train  and  saved  the  horses?  If  so, 
1  Statement  rewritten;  part  of  case  omitted  ;  argument  omitted. Ed, 
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and  the  defendant's  servants  did  not  so  act,  the  defendant  is  liable  in 
this  case  ;  otherwise  the  defendant  is  not  liable. 

In  considering  the  paramount  duty  of  the  employees  in  the  proper 
management  of  the  train  for  the  safety  of  passengers  and  property 
of  its  train,  you  have  a  right  to  determine  whether  they  have  other 
duties  to  perform.  It  is  claimed  the  engineer  had  other  duties  than 
watching  the  track  to  perform,  which  were  necessary  for  the  safety 
of  the  passengers  and  property  of  the  train,  —  such  as  gauging  his 
steam,  watching  time-table,  regulating  his  supply  of  water,  examining 
his  machinery,  watching  for  the  station-signal,  etc.  If  such  were  the 
case,  he  had  a  lawful  right  to  perform  these,  duties,  and  was  not  bound 
to  neglect  them  to  save  the  plaintiff's  horses,  nor  bound  to  watch  tlie 
track  while  performing  these  duties.  They  were  only  bound,  under 
the  circumstances  of  the  case,  to  use  ordinary  care  and  diligence  to 
save  the  horses,  —  the  safety  of  the  passengers  and  property  of  the 
train  being  their  paramount  duty ;  and  if  the  jury  find  from  the  evi- 
dence that  the  persons  in  charge  of  the  engine  were  attending  to  the 
duties  of  the  train  approaching  the  station  at  the  time  of  the  accident, 
these  duties  were  paramount  to  watching  the  track  for  trespassing 
animals ;  and  if  the  horses  were  not,  on  that  account,  discovered  in 
time  to  save  them  by  using  ordinary  means  to  stop  the  train,  the  de- 
fendant is  not  liable. 

It  is  claimed  by  the  defendant's  counsel  that  off  the  crossings  of  the 
railroad  the  servants  of  the  railroad  company  have  a  right  to  presume 
that  there  are  no  trespassers  on  the  roadway ;  that  they  are  not  bound 
to  look  out  for  trespassers  except  for  the  safety  of  passengers  or 
property  in  charge.  It  is  also  claimed  that  inasmuch  as  the  road  at 
the  place  where  the  plaintiff's  horses  got  on  the  track  and  were  killed 
was  fenced,  on  that  account  the  defendant's  servants  in  charge  of  the 
train  were  not  bound  to  look  out  for  trespassing  stock.  Upon  this 
question  I  only  can  charge  you  this :  That  if  the  railroad  was  fenced 
at  the  place  where  the  horses  got  on  and  were  killed,  and  this  was 
known  to  the  defendant's  employees,  you  have  a  right  to  look  to  that 
circumstance  as  reflecting  upon  and  in  determining  whether  the  em- 
ployees exercised  ordinary  care  in  the  management  of  the  train.  But 
if  they  might,  in  the  exercise  of  ordinary  care,  have  discovered  the 
animals,  althougli  they  were  trespassers  on  the  roadway,  other  than  at 
a  crossing,  in  time  to  have  prevented  their  destruction,  it  was  their  duty 
to  do  so;  and  if  from  such  want  of  ordinary  care  they  were  not  dis- 
covered in  time  to  prevent  their  destruction,  the  defendant  is  liable  for 
their  loss  to  the  plaintiff.^ 

J.  D.  Wallace,  for  plaintiff  in  error. 

S.  A.  Harrison,  for  defendant  in  error. 
,  White,  J.     The  whole  charge  is  set  out  in  the  bill  of  exceptions. 
Considering  its  several  parts  in  connection,  and  giving  to  the  whole  a 

1  The  above  portions  of  the  instructions  are  set  out  in  the  argument  of  counsel, 
pp.  235-237. 
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fair  construction,  we  deem  it  necessary  only  to  notice  two  particulars 
in  which  it  is  objected  to. 

These  are :  1.  Whether  the  fact  that  the  horses  were  trespassing  on 
the  track  excused  the  servants  of  the  defendant  from  the  exercise  of 
ordinary  care  ;  and,  2.  Whether  that  fact,  and  the  additional  one  that 
the  road  was  fenced,  excused  the  engineer,  as  respects  the  owner  of 
stray  animals,  from  looking  ahead  to  see  whether  such  animals  were  on 
the  track  or  not.  v\. 

In  regard  to  the  first  of  these  particulars,  it  is  contended  on  behalf 
of  the  railroad  company  that,  as  the  horses  were  trespassing  on  the 
railroad,  the  company  was  exempt  from  using  ordinary  care  to  save 
them,  and  that  it  was  only  liable  for  what  is  called  gross  negligence. 

The  Court  instructed  the  jury  that  the  defendant  had  the  right  to  the 
free  and  unobstructed  use  of  its  railroad  track,  and  that  the  paramount 
duty  of  its  employees  was  the  protection  of  the  passengers  and  prop- 
erty in  the  train,  and  the  train  itself.  But  this  being  their  paramount 
duty,  they  were  bound  to  use  ordinary  care  and  diligence  so  as  not 
unnecessarily  to  injure  the  property  of  others. 

We  think  the  charge  stated  the  law  con-ectly.  We  see  no  good  rea- 
son, in  principle,  why  a  party,  so  far  as  may  be  consistent  with  the 
full  enjoyment  of  his  own  rights,  ought  not  to  use  ordinary  care  so  as 
not  unnecessarily  to  injure  the  property  of  others. 

It  is  true,  the  rule  contended  for  by  the  counsel  of  the  islaintiff  in 
error  is  sustained  by  a  number  of  authorities.  But  the  later  and 
better  considered  cases  are  to  the  contrary.  Illinois  Central  B.  B.  Co. 
V.  Middlesworth,  46  111.  494 ;  Bemis  v.  Conn,,  &c.  B.  B.,  42  Vt.  375  ; 
Isben  V.  N.  Y.  B.  B.  Co.,  27  Conn.  393  ;  Eedfield's  American  Railway 
Cases,  355,  356. 

The  rule  contended  for  has  never  been  adopted  in  this  State.  It  is, 
moreover,  as  respects  railroad  companies,  inconsistent  with  our  statute 
law  on  the  subject.     S.  &  C.  331. 

The  facts  in  the  case  of  the  C.  H.  &  D.  R.  B.  Co.  v.  Waterson  & 
Kirk,  4  Ohio  St.  424,  cited  and  relied  upon  by  the  counsel  of  the  plaintiff 
in  error,  were  different  from  those  in  the  case  now  before  us,  and  we 
do  not  regard  the  rule  there  laid  down  as  to  the  liability  of  the  com- 
pany in  that  case  as  applicable  to  this. 

From  what  has  been  said  of  the  charge  in  the  first  particular  named, 
it  would  seem  to  follow  that  it  is  unobjectionable  as  respects  the  sec- 
ond. If  it  was  the  duty  of  the  servants  of  the  company,  so  far  as 
was  consistent  with  their  other  and  paramount  duties,  to  use  ordina^'y 
care  to  avoid  injuring  animals  on  the  track,  they  were,  of  course,  bound 
to  adopt  the  ordinary  precautions  to  discover  danger,  as  well  as  to 
avoid  its  consequences  after  it  became  known. 

The  fact  that  the  road  was  fenced  at  the  place  of  collision  with  the 
horses,  was  a  circumstance  to  be  considered  in  connection  with  the 
other  vjircumstances  of  the  case  in  determining  whether  the  engineer  was 
guilty  of  negligence  in  not  looking  ahead  and  discovering  the  danger 

\ 


272  FKOST  V.   EASTERN  EAILEOAD. 

in  time  to  avoid  it.  The  fact  that  the  road  was  fenced  rendered  it  less 
probable  that  wandering  animals  would  be  on  the  track ;  but  it  cannot 
be  said  that  the  engineer,  as  a  matter  of  law,  by  reason  of  the  fences, 
was  wholly  excused  from  keeping  a  lookout  ahead  of  the  train. 

If  the  servants  of  the  company  in  charge  of  the  train,  having 
due  regard  to  their  duties  for  the  safety  of  the  persons  and  property  in 
their  charge,  could,  by  the  exercise  of  ordinary  care,  have  seen  and 
saved  the  horses,  we  think  they  were  bound  to  have  done  so.  Bemis 
V.  Conn.,  &c.  B.  B.,  supra,  381;  Louis.  &  Nash.  B.  B.  Co.  v.  Wain- 
scott,  3  Bush,  149.  ???'  Judgment  affirmed. 


FROST  V.  EASTERN  RAILROAD. 

1886.     64  New  Hampshire,  220. 

Case,  for  personal  injuries  from  the  alleged  negligence  of  the  defend- 
ants in  not  properly  guarding  and  securing  a  turn-table.  The  plaintiff, 
who  sues  by  his  father  and  next  friend,  was  seven  years  old  when  the 
accident  occurred,  June  23,  1877,  and  the  action  was  commenced  June 
7,  1884.  Plea,  the  general  issue  and  statute  of  limitations.  A  motion 
for  a  nonsuit  was  denied,  and  the.  defendants  excepted.  Verdict  for  the 
plaintiff.     The  facts  are  suflSciently  stated  in  the  opinion. 

Dodge  cfe  Caverly  and  W.  J.  Copeland,  for  plaintiff. 

J.  S.  M.  Fririk  and  G.  B.  Gafney,  for  defendants. 

Clakk,  J.  The  action  is  not  barred  by  the  statute  of  limitations. 
"Any  infant,  married  woman,  or  insane  person  may  bring  any  personal 
actions  within  two  j'ears  after  such  disabilitj'  is  removed."  G-.  L.,  c. 
221,  s.  7. 

As  a  general  rule,  in  cases  where  a  disability'  exists  when  the  right  of 
action  accrues,  the  statute  does  not  run  during  the  continuance  of  the 
disabilitj',  and  it  has  not  commenced  to  run  against  the  plaintiff.  Bierce 
V.  Dustin,  24  N.  H.  417  ;  Zittk  v.  Downing,  37  N.  H.  356.  It  is  said 
that  the  plaintiff's  next  friend  was  under  no  disability,  that  he  could 
have  brought  the  action  at  any  time  within  six  j'ears  after  the  right  of 
action  accrued,  and  therefore  the  statute  should  apply  to  this  case.  It 
is  an  answer  to  this  suggestion  that  it  is  the  infant's  action,  and  the 
failure  of  the  next  friend  to  bring  suit  within  six  3'ears  is  no  bar  to  the 
plaintiff's  right  of  action.     Wood  Lim.  of  Act.  476. 

The  motion  for  a  nonsuit  raises  the  question  whether  there  was  evi- 
dence upon  which  the  Jury  could  properly-  find  a  verdict  for  the  plain- 
tiff. Paine  V.  Bailway,  68 'N.H.Qll.  The  ground  of  the  action  is,  that 
the  defendants  were  guilty  of  negligence  in  maintaining  a  turn-table  in- 
securelj-  guarded,  which,  being  wrongfully  set  in  motion  by  older  boys, 
caused  an  injury  to  the  plaintiff,  who  was  at  that  time  seven  j-ears  old, 
and  was  attracted  to  the  turn-table  by  the  noise  of  the  older  and  larger 
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boys  turning  and  playing  upon  it.  The  turn-liable  was  sitOated  on  the 
defendants'  land,  about  sixty  feet  from  the  public  street,  in  a  cut  with 
high,  steep  embankments  on  each  side ;  and  the  land  on  each  side  was 
private  property  and  fenced.  It  was  fastened  bj'  a  toggle,  which  pre- 
vented its  being  set  in  motion  unless  the  toggle  was  drawn  by  a  lever, 
to  which  was  attached  a  switch  padlock,  which  being  locked  prevented 
the  lever  from  being  used  unless  the  staple  was  drawn.  At  the  time  of 
the  accident  the  turn-table  was  fastened  by  the  toggle,  but  it  was  a  con- 
troverted point  whether  the  padlock  was  then  locked.  When  secured 
by  the  toggle  and  not  locked  with  the  padlock,  the  turn-table  could  not 
be  set  in  motion  by  boys  of  the  age  and  strength  of  the  plaintiff. 

Upon  these  facts  we  think  the  action  cannot  be  maintained.  The 
alleged  negligence  complained  of  relates  to  the  construction  and  con- 
dition of  the  turn-table,  and  it  is  not  claimed  that  the  defendants  were 
guilty  of  any  active  misconduct  towards  the  plaintiff.  The  right  of  a 
landowner  in  the  use  of  his  own  land  is  not  limited  or  qualified  like  the 
enjoyment  of  a  right  or  privilege  in  which  others  have  an  interest,  as 
the  use  of  a  street  for  highway  purposes  under  the  general  law,  or  for 
other  purposes  under  special  license  (Moynihan  v.  Whidden,  143  Mass. 
287),  where  care  must  be  taken  not  to  infringe  upon  the  lawful  rights  of 
others.  At  the  time  of  his  injury  the  plaintiff  was  using  the  defendants' 
premises  as  a  plaj'ground  without  right.  The  turn-table  was  required 
in  operating  the  defendants'  railroad.  It  was  located  on  its  own  land  so 
far  removed  from  the  highway  as  not  to  interfere  with  the  convenience 
and  safety  of  the  public  travel,  and  it  was-  not  a  trap  set  for  the  purpose 
of  injuring  trespassers.  Aldrich  v.  Wright,  53  N.  H.  404.  Under 
these  circumstances,  the  defendants  owed  no  duty  to  the  plaintiff ;  and 
there  can  be  no  negligence  or  breach  of  duty  where  there  is  no  act  or 
service  which'  the  party  is  bound  to  perform  or  fulfil.  A  landowner  is 
not  required  to  take  active  measures  to  insure  the  safetj'^  of  intruders, 
nor  is  he  liable  for  an  injury  resulting  from  the  lawful  use  of  his  premises 
to  one  entering  upon  them  without  right.  A  trespasser  ordinarily 
assumes  all  risk  of  danger  from  the  condition  of  the  premises  ;  and  to 
recover  for  an  injury  happening  to  him  he  must  show  that  it  was  wan- 
tonly inflicted,  or  that  the  owner  or  occupant,  being  present  and  acting, 
might  have  prevented  the  injury  by  the  exercise  of  reasonable  care  after 
discovering  the  danger.  Clark  v.  Manchester,  62  N.  H.  — ;  State  v. 
Mailroad,  52  N.  H.  528  ;  Sweeny  y.  Railroad,  10  Allen,  368  :  Morris- 
sey  V.  Railroad,  126  Mass.  377  ;  Severy  v.  Mckerson,  120  Mass.  306  ; 
Morgan  v.  Ballowell,  57  Me.  375;  Pierce  v.  Whitcomb,  48  Vt.  127; 
McAlpin  V.  Powell,  70  N.  Y.  126 ;  St.  L.,  V.  &  T.  H.  R.  R.  Go.  v.' 
Rell,  81  111.  76  ;  QaiHn  v.  Chicago,  97  HI.  66;  Wood  v.  School  Dis- 
trict, 44  Iowa,  27  ;  OramUeh  v.  Wurst,  86  Pa.  St.  74  ;  Cauley  v.  P. 
C,  &  SL  Louis  Railway  Co.,  95  Pa.  St.  398  ;  Gillespie  v.  McQ-oioan, 
100  Pa.  St.  144 ;  Mangan  v.  Atterton,  L.  R.  1  Ex.  239.  The  maxim 
that  a  man  must  use  his  property  so  as  not  to  incommode  his  neighbor, 
only  applies  to  neighbors  who  do  not  interfere  with  it  or  enter  upon  it. 

18 
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Knight  v.  Abert,  6  Pa.  St.  472.  To  hold  the  owner  liable  for  conse- 
quential damages  happening  to  trespassers  from  the  lawful  and  bene- 
ficial use  of  his  own  land  would  be  an  unreasonable  restriction  of  his 
enjoyment  of  it. 

We  are  not  prepared  to  adopt  the  doctrine  of  Railroad  Co,  v.  Stout, 
17  Wall.  657,  and  cases  following  it,  that  the  owner  of  machinery  or 
other  property'  attractive  to  children  is  liable  for  injuries  happening  to 
children  wrongfully  interfering  with  it  on  his  own  premises.  The  owner 
is  not  an  insurer  of  the  safety  of  infant  trespassers.  One  having  in  his 
possession  agricultural  or  mechanical  tools  is  not  responsible  for  injuries 
caused  to  trespassers  by  careless  handling,  nor  is  the  owner  of  a  fruit- 
tree  bound  to  cut  it  down  or  enclose  it,  or  to  exercise  care  in  securing 
the  staple  and  lock  with  which  his  ladder  is  fastened,  for  the  protection 
of  trespassing  boys  who  may  be  attracted  by  the  fruit.  Neither  is  the 
owner  or  occupant  of  premises  upon  which  there  is  a  natural  or  artificial 
pond,  or  a  blueberry  pasture,  legallj-  required  to  exercise  care  in  securing 
his  gates  and  bars  to  guard  against  accidents  to  straying  and  trespass- 
ing children,  j  The  owner  is  under  no  duty  to  a  mere  trespasser  to  keep 
his  premises  safe  ;  and  the  fact  that  the  trespasser  is  an  infant  cannot 
have  the  effect  to  raise  a  dutj-  where  none  otherwise  exists./  "  The  sup- 
posed dutj'  has  regard  to  the  public  at  large,  and  cannot  well  exist  as  to 
one  portion  of  the  public  and  not  to  another,  under  the  same  circum- 
stances. In  this  respect  children,  women,  and  men  are  upon  the  same 
footing.  In  cases  where  certain  duties  exist,  infants  maj'  require  greater 
care  than  adults,  or  a  different  kind  of  care  ;  but  precautionary  meas- 
ures having  for  their  object  the  protection  of  the  public  must  as  a  rule 
have  reference  to  all  classes  alike."  Nolan  y.  N.  T.  &  N.  H.  &  H. 
Railroad  Co.,  53  Conn.  461. 

There  being  no  evidence  to  charge  the  defendants  with  negligence, 
the  motion  for  a  nonsuit  should  have  been  granted. 

Exceptions  sustained. 
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1875.    21  Minnesota,  207 . 

The  plaintiff,  an  infant,  brought  this  action  in  the  Court  of  Common 
Pleas  for  Ramsey  County  to  recover  damages  for  injuries  sustained 
while  playing  upon  a  turn-table  of  defendant.  The  circumstances 
under  which  plaintiff  was  injured  are  thus  stated  in  the  complaint : 
"That  in  connection  with  said  railroad"  [of  defendant]  "  defendant, 
before  and  up  to  the  month  of  October,  1867,  used  and  operated  a  cer- 
tain turn-table,  located  on  the  lands  of  said  defendant  in  said  town 
of  Northfield,  which"  said  turn-table  was  so  constructed  and  arranged- 
as  to  be  easily  turned  around  and  made  to  revolve  in  a  horizontal 
direction." 
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After  minutely  describing  tlie  turn-table,  tlie  complaint  proceeds : 
"  That  said  turn-table  was  situated  in  a  public  place,  near  to  a  pas- 
senger depot  of  the  defendant,  and  within  120  feet  from  the  residence 
and  home  of  plaintiff.  That  said  turn-table  was  unfastened  and  in  no 
way  protected,  fenced,  guarded,  or  enclosed,  to  prevent  it  from  being 
turned  around  at  the  pleasure  of  small  children,  although  the  same 
could  at  all  times  be  readily  locked  and  securely  fastened. 

"  That  said  turn-table  .  .  .  was  in  the  possession  and  under  the  con- 
trol of  defendant,  and  not  necessary  in  operating  said  railroad,  and  it 
was  the  duty  of  said  defendant  to  keep  said  turn-table  fastened  or  in 
some  way  protected,  so  that  children  could  ijot  readily  have  access 
thereto  and  revolve  the  same.  That  the  same  was  not  so  protected  or 
fastened,  and  that  said  turn-table,  when  left  unfastened,  was  very  at- 
tractive to  young  children,  and  that  while  the  same  was  being  moved 
by  children,  and  at  all  times  when  left  unfastened,  it  was  dangerous 
to  persons  upon  or  near  it. 

"  That  defendant  had  notice  of  all  the  aforesaid  facts  before  and  at 
the  time  the  injury  herein  named  occurred  to  the  plaintiff. 

"  That  plaintiff,  on  September  11,  1867,  was  a  child  of  tender  years, 
without  judgment  or  discretion,  he  being  at  that  date  seven  years  old, 
and  that  in  consequence  of  the  carelessness,  negligence,  and  improper 
conduct  of  said  defendant,  in  not  locking,  enclosing,  or  otherwise  fas- 
tening said  turn-table,  and  by  the  negligence,  carelessness,  and  im- 
proper conduct  of  said  defendant,  its  agents,  and  servants,  in  allowing 
said  turn-table  to  be  and  remain  unfastened,  insecure,  and  improperly 
put  in  motion,  it  was,  at  the  date  last  aforesaid,  revolved  by  other 
children,  over  whom  the  parents  and  guardians  of  plaintiff  had  no 
control,  and  without  their  knowledge,  and,  while  being  so  revolved,  the 
plaintiff,  being  on  said  turn-table,  had  his  right  leg  caught  near  the 
knee,  between  the  surface  of  said  turn-table  and  said  abutment  or  wall, 
and  between  the  iron  rail  on  said  turn-table  and  the  iron  rail  on  said 
abutment  or  wall,  and  said  leg  was  thereby  so  bruised,  broken,  man- 
gled, and  fractured,  as  to  render  amputation  necessary." 

The  complaint  further  alleges  that  the  injury  was  caused  by  defend- 
ant's negligence,  and  without  any  fault  or  negligence  on  the  part  of  the 
plaintiff,  or  his  parents  or  guardians,  etc. 

The  defendant  having  answered  the  complaint,  and  the  action  hav- 
ing been  called  for  trial,  the  defendant  moved  for  judgment  on  the 
pleadings.  The  motion  was  granted  by  Hall,  J.,  and  judgment  en- 
tered accordingly,  from  which  plaintiff  appealed. 

Mead  &  Thompson,  for  appellant. 

Bigelow,  Flandrau  &  Clark,  for  respondent,  relied  on  the  opinion  of 
Hall,  J.,  and  the  cases  therein  cited.-' 

YoDNG,  J.  In  the  elaborate  opinion  of  the  Court  below,  which  formed 
the  basis  of  the  argument  for  the  defendant  in  this  Court,  the  case  is 

1  This  opinion,  too  long  to  be  inserted  here,  will  be  found  in  2  Cent.  Law  Journal, 
170. 
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treated  as  if  the  plaintiff  was  a  mere  trespasser,  whose  tender  years  and 
childish  instincts  were  no  excuse  for  the  commission  of  the  trespass, 
and  who  had  no  more  right  than  any  other  trespasser  to  require  the  de- 
fendant to  exercise  care  to  protect  him  from  receiving  injury  while  upon 
its  turn-table.  But  we  are  of  opinion  that,  upon  the  facts  stated  in 
the  complaint,  the  plaintiff  occupied  a  very  different  position  from  that 
of  a  mere  voluntary  trespasser  upon  the  defendant's  property,  and  it 
is  therefore  unnecessary  to  consider  whether  the  proposition  advanced 
by  the  defendant's  counsel,,  viz.,  that  a  landowner  owes  no  duty  of 
care  to  trespassers,  is  not  too  broad  a  statement  of  a  rule  which  is 
true  in  many  instances. 

To  treat  the  plaintiff  as  a  voluntary  trespasser  is  to  ignore  the  aver- 
ments of  the  complaint,  that  the  turn-table,  which  was  situate  in  a 
public  (by  which  we  understand  an  open,  frequented)  place,  was,  when 
left  unfastened,  very  attractive,  and,  when  put  in  motion  by  them,  was 
dangerous  to  young  children,  by  whom  it  could  be  easily  put  in  motion, 
and  many  of  whom  were  in  the  habit  of  going  upon  it  to  play.  The 
turn-table,  being  thus  attractive,  presented  to  the  natural  instincts  of 
young  children  a  strong  temptation ;  and  such  children,  following,  as 
they  must  be  expected  to  follow,  those  natural  instincts,  were  thus  al- 
lured into  a  danger  whose  nature  and  extent  they,  being  without  judg- 
ment or  discretion,  could  neither  apprehend  nor  appreciate,  and  against 
which  they  could  not  protect  themselves.  The  difference  between  the 
plaintiff's  position  and  that  of  a  voluntary  trespasser,  capable  of  using 
care,  consists  in  this,  that  the  plaintiff  was  induced  to  come  upon  the 
defendant's  turn-table  by  the  defendant's  own  conduct,  and  that,  as  to 
him,  the  turn-table  was  a  hidden  danger,  —  a  trap. 

While  it  is  held  that  a  mere  licensee  "  must  take  the  permission  with 
its  concomitant  conditions, — it  may  be  perils,"  Hounsdl  v.  Smyth, 
7  C.  B.  (n.  s.)  731 ;  Bolch  v.  Smith,  7  H.  &  N.  836,  yet  even  such 
licensee  has  a  right  to  require  that  the  owner  of  the  land  shall  not 
knowingly  and  carelessly  put  concealed  dangers  in  his  way.  Bolch  v. 
Smyth,  per  Channell  and  Wilde,  BB. ;  Corhy  v.  RiU,  4  C.  B.  (n.  s.) 
556,  per  Willes,  J. 

And  where  one  goes  upon  the  land  of  another,  not  by  mere  license, 
but  by  invitation  from  the  owner,  the  latter  owes  him  a  larger  duty. 
"  The  general  rule  or  principle  applicable  to  this  class  of  cases  is  that 
an  owner  or  occupant  is  bound  to  keep  his  premises  in  a  safe  and  suit- 
able condition  for  those  who  come  upon  and  pass  over  them,  using  due 
care,  if  he  has  held  out  any  inducement,  invitation,  or  allurement,  either 
express  or  implied,  by  which  they  have  been  led  to  enter  thereon." 
Per  Bigelow,  C.  J.,  in  Sweeny  v.  Old  Colony  &  Newport  R.  Co.,  10 
Allen,  368,  reviewing  many  cases.  And  see  Indermaur  v.  Dames, 
L.  R.  1  C.  P.  274 ;  L.  E.  2  C.  P.  311. 

Now,  what  an  express  invitation  would  be  to  an  adult,  the  tempta- 

'tion  of  an  attractive  plaything  is  to  a  child  of  tender  years.     If  the 

defendant  had  left  this  turn-table  unfastened  for  the  purpose  of  attract- 
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ing  young  children  to  play  upon  it,  knowing  the  danger  into  which  it 
was  thus  alluring  them,  it  certainly  would  be  no  defence  to  an  action  by 
the  plaintiff,  who  had  been  attracted  upon  the  turn-table  and  injured,  to 
say  that  the  plaintiff  was  a  trespasser,  and  that  his  childish  instincts 
were  no  excuse  for  his  trespass.  In  Townsendv.  Wathen,  9  East,  277, 
it  was  held  to  be  unlawful  for  a  man  to  tempt  even  his  neighbor's  dogs 
into  danger,  by  setting  traps  on  his  own  land,  baited  with  strong- 
scented  meat,  by  which  the  dogs  were  allured  to  come  upon  his  land 
and  into  his  traps.  In  that  case.  Lord  Ellenborough  asks,  "  What  is 
the  difference  between  drawing  the  animal  into  the  trap  by  his  natural 
instinct,  which  he  cannot  resist,  and  putting  him  there  by  manual 
force?"  And  Grose,  J.,  says,  "A  man  must  not  set  traps  of  this 
dangerous  description  in  a  situation  to  invite  his  neighbor's  dogs,  and, 
as  it  were,  to  compel  them  by  their  instinct  to  come  into  the  traps." 

It  is  true  that  the  defendant  did  not  leave  the  turn-table  unfastened, 
for  the  purpose  of  injuring  young  children  ;  and  if  the  defendant  had 
no  reason  to  believe  that  the  unfastened  turn-table  was  likely  to  attract 
and  to  injure  young  children,  then  the  defendant  would  not  be  bound 
to  use  care  to  protect  from  injury  the  children  that  it  had  no  good 
reason  to  suppose  were  in  any  danger.  But  the  complaint  states  that 
the  defendant  knew  that  the  turn-table,  when  left  unfastened,  was  j 
easily  revolved ;  that,  when  left  unfastened,  it  was  very  attractive,  / 
and  when  put  in  motion  by  them,  dangerous,  to  young  children ;  and 
knew  also  that  many  children  were  in  the  habit  of  going  upon  it  to 
play.  The  defendant  therefore  knew  that  by  leaving  this  turn-table 
unfastened  and  unguarded,  it  was  not  merely  inviting  young  children 
to  come  upon  the  turn-table,  but  was  holding  out  an  allurement,  which, 
acting  upon  the  natural  instincts  by  which  such  children  are  controlled, 
drew  them  by  those  instincts  into  a  hidden  danger ;  and  having  thus 
knowingly  allured  them  into  a  place  of  danger,  without  their  fault  (for 
it  cannot  blame  them  for  not  resisting  the  temptation  it  has  set  before 
them),  it  was  bound  to  use  care  to  protect  them  from  the  danger  into 
which  they  were  thus  led,  and  from  which  they  could  not  be  expected 
to  protect  themselves. 

We  agree  with  the  defendant's  counsel  that  a  railroad  company  iS' 
not  required  to  make  its  land  a  safe  play-ground  for  children.  It  has 
the  same  right  to  maiatain  and  use  its  turn-table  that  any  landowner 
has  to  use  his  property.  It  is  not  an  insurer  of  the  lives  or  limbs  of 
young  children  who  play  upon  its  premises.  We  merely  decide  that  ^ 
when  it  sets  before  young  children  a  temptation  which  it  has  reason  to 
believe  will  lead  them  into  danger,  it  must  use  ordinary  care  to  protect 
them  from  harm.  What  would  be  proper  care  in  any  ease  must,  in 
general,  be  a  question  for  the  jury,  upon  all  the  circumstances  of  the 
case. 

The  position  we  have  taken  is  fully  sustained  by  the  following  cases, 
some  of  which  go  much  farther  in  imposing  upon  the  owner  of  dan- 
gerous articles  the  duty  of  using  care  to  protect  from  injury  children 
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who  may  be  tempted  to  play  near  or  meddle  with  them,  than  it  is  neces- 
sary to  go  in  this  case.  Lynch  v.  Nurdin,  1  Q.  B.  29 ;  Birge  v.  Gar- 
diner, 19  Conn.  507  ;   Whirley  v.  Whiteman,  1  Head,  610. 

It  is  true  that,  in  the  cases  cited,  the  principal  question  discussed 
is  not  whether  the  defendant  owed  the  plaintiff  the  duty  of  care,  but 
whether  the  defendant  was  absolved  from  liability  for  breach  of  duty- 
by  reason  of  the  fact  that  the  plaintiff  was  a  trespasser,  who,  by  his 
own  act,  contributed  to  the  injury ;  and  the  distinction  is  not  sharply 
drawn  between  the  effect  of  the  plaintiff's  trespass,  as  a  bar  to  his 
right  to  require  care,  and  the  plaintiff's  contributory  negligence,  as  a 
bar  to  his  right  to  recover  for  the  defendant's  failure  to  exercise  such 
care  as  it  was  his  duty  to  use.  But  as  a  young  child,  whom  the  de- 
fendant knowingly  tempts  to  come  upon  his  land,  if  anything  more  than 
a  technical  trespasser,  is  led  into  the  commission  of  the  trespass  by  the 
defendant  himself,  and  thus  occupies  a  position  widely  different  from 
that  of  an  ordinary  trespasser,  the  fact  that  the  Courts,  in  the  cases  re- 
ferred to,  assumed,  instead  of  proving,  that  the  defendant  owed  to  a 
young  child,  under  such  circumstances,  a  duty  he  would  not  owe  to  an 
ordinary  trespasser,  for  whose  trespass  he  was  not  in  any  way  respon- 
sible, does  not  weaken  the  authority  of  those  cases.  And  in  Railroad 
Co.  V.  Stout,  17  Wall.  657  (a  case  in  all  respects  similar  to  the  pres- 
ent), the  distinction  insisted  on  by  counsel  is  taken  by  Mr.  Justice 
Hunt,  and  the  circumstance  that  the  plaintiff  was  in  some  sense  a  tres- 
passer is  held  not  to  exempt  the  defendant  from  the  duty  of  care.  In 
the  charge  of  the  learned  circuit  judge  at  the  trial  of  the  last  named 
case  (reported  under  the  title  of  Stout  v.  Sioux  City  &  Pacific  M.  Co., 
2  Dillon.  294),  the  elements  which  must  concur  to  render  the  defendant 
liable,  in  a  case  like  the  present,  are  cleai-ly  stated. 

In  Hughes  v.  Macfie,  2  Hurlst.  &  Coltm.  744,  and  Mangan  v.  Atterton, 
L.  R.  1  Exch.  239,  cited  by  defendant's  counsel,  there  was  nothing  to 
show  that  the  defendants  knew  or  had  reason  to  apprehend  that  the 
cellar  lid  in  the  one  case,  or  the  crushing  machine  in  the  other,  would 
be  likely  to  attract  young  children  into  danger.  It  must  be  conceded 
that  Hughes  v.  Macfie  is  not  easily  to  be  reconciled  with  Birge  v.  Gar- 
diner, and  that  Mangan  v.  Atterton  seems  to  conflict  with  Lynch  v. 
Nurdin;  but  whether  correctly  decided  or  otherwise,  they  do  not 
necessarily  conflict  with  our  decision  in  this  case. 

Much  reliance  is  placed  by  defendant  on  Phila.  &  Beading  B.  Co. 
v.  Hummell,  44  Penn.  St.  375,  and  Gillis  v.  Penn.  B.  Co.,  69  Penn. 
St.  129.  In  the  first  of  these  cases,  the  plaintiff,  a  young  child,  was 
injured  by  coming  upon  the  track  while  the  cars  were  in  motion.  The 
only  negligence  charged  upon  the  defendant  was  the  omission  to  give 
any  signal  at  or  after  the  starting  of  the  train.  If  the  plaintiff  had 
been  crossing  the  track,  through  one  of  the  openings  which  the  com- 
pany had  suffered  the  people  in  the  neighborhood  to  make  in  the  train 
while  standing  on  the  track,  and  the  cars  had  then  been  run  together 
upon  him,  without  any  warning,  the  case  would  more  nearly  resemble 
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tlie  present ;  but  the  facts,  as  they  appear,  show  that  the  company  used 
abundant  care,  and  that  it  had  no  reason  to  suppose  that  the  plaintiff 
was  exposed  to  danger ;  and  the  decision  is  put  upon  the  latter  ground, 
although  Strong,  J.,  delivering  the  opinion  of  the  Court,  uses  language 
which  lends  some  support  to  the  defendant's  contention  ih  this  case. 
Gillis  V.  Penn.  B.  Co.  was  properly  decided,  on  the  ground  that  the 
company  did  nothing  to  invite  the  plaintiff  upon  the  platform,  by  the 
fall  of  which  he  was  injured,  and  that  the  platform  was  strong  enough 
to  bear  the  weight  of  any  crowd  of  people  which  the  company  might 
reasonably  expect  would  come  upon  it.  Neither  of  these  cases  is  an 
authority  against,  while  a  later  case  in  the  same  court,  Kay  v.  Penn. 
B.  Co.,  65  Penn.  St.  269,  tends  strongly  to  support,  the  plaintiff's 
right  of  action  in,  this  case  ;  and  the  recent  case  of  Pittsburg,  A.  &  M, 
Passenger  B.  Go.  v.  Caldwell,  74  Penn.  St.  421,  points  in  the  same 
direction. 

It  was  not  urged  upon  the  argument  that  the  plaintiff  was  guilty  of 
contributory  negligence,  and  we  have  assumed  that  the  plaintiff  exer- 
cised, as  he  was  bound  to  do,  such  reasonable  care  as  a  child  of  his^ 
age  and  understanding  was  capable  of  using,  and  that  there  was  no 
negligence  on  the  part  of  his  parents  or  guardians,  contributing  to  his 
injury.  Judgment  reversed. 


SECTION   III. 
Duty  of  Care  towards  Licensee. 
HOUNSELL  V.   SMYTH,  et  als. 

I860.     7  Common  Bench  Reports,  New  Series,  731.1 

The  declaration  alleged,  in  substance,  that  defendants  were  seized 
of  certain  waste  land,  upon  which  was  a  quarry  situated  near  to  and 
between  two  public  highways  leading  over  said  waste  land  ;  that  said 
waste  land  was  wholly  unenclosed  and  open  to  the  public,  and  that  all 
persons  having  occasion  to  cross  and  pass  over  the  waste  land  had  been 
accustomed  to  go  upon  and  across  the  same  without  interruption  or  hin- 
drance from,  and  with  the  license  and  permission  of,  the  owners  of  the 
land  ;  that  the  quarry  was  dangerous  to  persons  who  might  accidentally 
deviate  or  stray,  or  who  might  have  occasion  to  cross  over  the  waste 
land  for  the  purpose  of  passing  from  one  of  said  roads  to  the  other  of 
them  beside  or  near  the  quarry;  that  defendants,  well  knowing  the 
premises,  negligently  and  improperly,  and  contrary  to  their  duty  in  that 
behalf,  left  the  quarry  wholly  unfenced  and  unguarded,  and  took  no  care 
for  guarding  the  public  or  any  person  so  accidentally  deviating  from 
1  Statement  abridged.    Arguments  omitted.  —  Ed. 
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the  roads,  or  passing  over  the  waste  land,  from  falling  into  the  quany ; 
that  plaintiff,  in  the  night,  having  occasion  to  pass  along  one  of  the 
roads,  and  having  accidentally  taken  the  wrong  one,  was  crossing  the 
waste  land  for  the  purpose  of  getting  into  the  other  road,  and,  not  be- 
ing aware  of  the  existence  and  locality  of  the  quarrj',  and  being  unable 
by  reason  of  the  darkness  to  perceive  the  same,  fell  in  and  was  hurt. 

The  defendants  demurred  to  the  declaration,  and  also  pleaded  certain 
pleas  to  which  the  plaintiff  demurred- 

Karslake,  for  defendant. 

^ingsloke,  Serjt.,  for  plaiptifl^ 

WiniAMS,  J.  [The'  learned  judge  first  considered  whether  the  decla- 
ration would  have  been  sufficient,  if  it  had  omitted  the  allegation,  that 
persons  had  been  accustomed  to  pass  over  the  land  without  interruption 
from,  and  with  the  permission  of,  the  owners.  He  said  that  the  dec- 
laration did  not  allege  that  the  excavation  was  so  near  a  public  road 
as  to  constitute  a  public  nuisance ;  and  that  the  declaration,  without 
the  allegation  as  to  the  acquiescence  or  permission  of  the  owners,  would 
clearly  have  been  bad ;  referring  to  Barnes  v.  Ward,  9  C.  B.  392 ; 
Sardcastle  v.  South  Yorkshire  JR.  Qo.,  4  H.  &  N.  67 ;  Blyth  v. 
Topham,  Cro.  Jac  158.  He  proceeded  as  follows  ;  — ]  Then,  how  is  the 
case  altered  by  the  introduction  of  the  allegation,  "that  all  persons 
having  occasion  to  cross  or  pass  over  the  said  waste  land  have  been 
used  and  accustomed  to  go  upon,  along,  and  across  the  same  without 
interruption  or  hindrance  from,  and  with  the  license  and  permission 
of,  the  owners  of  such  waste  land? "  No  right  is  alleged :  it  is  merely 
stated  that  the  owners  allowed  all  persons  who  chose  to  do  so,  for  re- 
creation or  for  business,  to  go  upon  the  waste  without  complaint, — 
that  they  were  not  churlish  enough  to  interfere  with  any  person  who 
went  there.  One  who  thus  uses  the  waste  has  no  right  to  complain  of 
an  excavation  he  finds  there.  He  mijst  take  the  permission  ■  with  its 
concomitant  conditions,, and,  it  may  be,  perils.  Suppose  the  owner  of 
land  near  the  sea  gives  another  leave  to  walk  on  the  edge  of  a  cliff, 
surely  it  would  be  absurd  to  contend  that  such  permission  cast  upon 
the  former  the  burthen  of  fencing?  Can  it  make  an}'  difference  that 
there  is  a  public  highway  open  to  but  at  some  distance  from  the  cliff  ? 
A  resemblance  has  been  suggested  between  this  case  and  that  of  Gorby 
V.  mil,  4  C.  B.  N.  s.  556  (E.  C.  L.  R.  vol.  93)  :  but  there  is  really  no 
analogy  between  them.  In  that  case  the  defendant  held  out  an  induce- 
ment to  persons  to  come  upon  the  land,  by  permitting  it  to  be  used  as 
the  means  of  access  to  his  house,  and  therefore  he  was  bound  to  warn 
persons  so  using  the  road  of  the  obstruction  which  had  been  placed 
there.  The  principle  upon  which  that  case  was  decided  verj-  closely 
approximates  to  that  which  is  stated  in  Barnes  v.  Ward.  All  that 
can  be  said  in  this  case  is,  that  the  plaintiff  had  a  tacit  permission  to 
cross  the  waste.  It  was  not  the  fault  of  the  defendants  that  he  was 
ignorant  of  the  existence  and  locality  of  the  quarry,  and  of  the  danger 
he  incurred  by  crossing  the  same  in  the  dark.   Upon  the  whole,  it  seems 
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to  me  that  this  ease  is  not  distinguishable  from  Myth  v.  Topham,  and 
does  not  fall  within  the  exception  established  by  Barnes  v.  Ward,  and 
acted  upon  in  Hdrdcastle  v.  The  South  Yorkshire  Bailway  Company. 
I  therefore  think  our  judgment  must  be  for  the  defendants. 
[Keating,  J.,  delivered  a  concurring  opinion.] 

Judgment  for  defendants. 


REARDON  V.  THOMPSON. 

1889.     149  Massachusetts,  267. 

Holmes,  J.  This  is  an  action  for  personal  injuries  caused  by  the 
plaintiffs  falling  into  a  hole,  which  was  dug,  we  will  assume,  by  the 
defendant,  and  which  was  nine  inches  in  the  defendant's  land  and  ex- 
tended nine  inches  into  the  land  of  a  neighbor,  Mrs.  Appleton,  by  her 
license.  The  laijd  in  question  was  a  strip  eight  feet  wide,  running  back 
from  Pope  Street,  in  East  Boston,  between  the  defendant's  house  and 
Mrs.  Appleton's.  Of  this  eight  feet,  nine  inches  only  belonged  to  the 
defendant,  and  seven  feet  three  inches  to  Mrs.  Appleton.  The  plaintiff 
was  going  to  another  house  of  the  defendant  on  the  rear  end  of  her  lot, 
to  which  the  proper  entrance  was  from  the  rear.  So  far  as  appears, 
she  was  on  Mrs.  Appleton's  land  at  the  time  of  the  accident. 

The  argument  for  the  plaintiff  is  based  on  the  assumption  that  she 
was  invited  to  pass  over  the  eight-foot  strip.  But  there  is  no  evidence 
that  she  was  invited  there  either  by  the  defendant  or  by  Mrs.  Apple- 
ton.  The  failure,  if  there  was  any,  to  prohibit  the  use  of  the  strip  was 
not  an  invitation  to  use  it.  Galligan  v.  Metacomet  Manuf.  Co.,  143 
Mass.  627.  Neither  were  the  facts  that  the  houses  were  near  together, 
and  that  the  only  approach  to  the  rear  house,  directly  from  Pope  Street, 
was  over  the  strip.  The  defendant's  lawful  obstruction  of  her  own  land 
was  not  an  invitation  to  go  upon  Mrs.  Appleton's,  and  Mrs.  Appleton's 
partial  obstruction  of  her  land  was  not  an  invitajtion  to  persons  visiting 
the  defendant's  tenants  to  go  upon  the  unobstructed  part.  We  must 
assume  that  there  was  a  lawful  passage  from  the  rear  house  to  some 
street.  The  defendant  was  under  no  obligation  to  furnish  short  cuts 
from  every  street  in  the  neighborhood.  This  is  not  a  case  like  Toomey 
V.  Sanborn,  146  Mass.  28,  where  a  third  person  was  held  liable  for 
opening  a  hole  in  what  was  conceded  to  be  a  private  way. 

The  fair  conclusion  from  the  plaintiff's  evidence  is  that  she  was  a 
trespasser.  But  if  we  assume  that  the  jury  might  have  found  that  there 
had  been  such  use  of  the  strip  and  such  acquiescence  on  the  part  of 
the  owners  as  to  imply  a  license,  still  the  plaintiff  cannot  recover.  No 
doubt  a  bare  licensee  has  some  rights.  The  landowner  cannot  shoot 
him.  It  has  been  held  that  an  owner  would  be  liable  for  negligently 
bringing  force  to.  bear  upoji  the  licensee's  person,  as  by  running  him 
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down  without  proper  warning.  Byrne  v.  New  York  Centred  &  Hudson 
Jiiver  Railroad,  104  N.  Y.  362 ;  Taylor  v.  Delaware  &  HudsoruCanal 
Co.,  113  Penn.  St.  162,  175.  Compare  Metcalfe  v.  Ounard  Steam- 
ship Co.,  147  Mass.  66 ;  Batckelor  v.  Fortescue,  11  Q.  B,  D.  474.  It 
is  not  necessary  to  say  that  no  species  of  pitfall  or  trap  could  be  con- 
ceived for  which  a  landowner  would  be  answerable.  Bolch  v.  Smith, 
7  H.  &  N.  736,  747. 
'  But  the  general  rule  is,  that  a  licensee  goes  upon  land  at  his  own  risk, 
and  must  take  the  premises  as  he  finds  them.  An  open  hole,  which 
is  not  concealed  otherwise  than  by  the  darkness  of  night,  is  a  danger 
which  a  licensee  must  avoid  at  his  peril.  Sweeny  v.  Old  Colony  & 
Newport  Railroad,  10  Allen,  368,'372  ;  Zoebisch  v.  TarbeU,  10  Allen, 
385 ;  Heinlein  v.  Boston  &  Providence  Bailroad,  147  Mass.  136 ; 
Files  V.  Boston  &  Albany  Railroad,  ante,  204 ;  JSbunsell  v.  Smyth, 
7  C.  B.  (n.  s.)  731 ;  Sullivan  v.  Waters,  14  Ir.  C.  L.  460  ;  Barker  v. 
Portland  Publishing  Co.,  69  Me.  173 ;  Byrne  v.  New  York  Central 
&  Hudson  River  Railroad,  104^..  "3Ct_36^T-3J'd  cases  cited. 

Exceptions  overruled. 
W.  N.  Osgood,  for  the  plaintiflf. 
J.  A.  Maxwell,  for  the  defendant. 


E.  GAUTEET,  Admikistrateix  of  LEON  GAUTRET  v.  EGERTON 

ET  AI.S. 

L.  JONES,  Administeateix  of  JOHN  JOXES,  v.  EGEETON  et  als. 

1867.    Law  Reports,  2  Common  Pleas,  371. 

The  declaration  in  the  first  of  these  actions  stated  that  the  defend- 
ants were  possessed  of  a  close  of  land,  and  of  a  certain  canal  and  cut- 
tings intersecting  the  same,  and  of  certain  bridges  across  the  said  canal 
and  cuttings,  communicating  with  and  leading  to  certain  docks  of  the 
defendants,  which  said  land  and  bridges  had  been  and  were  from  time 
to  time  used  with  the  consent  and  permission  of  the  defendants  by  per- 
sons proceeding  towards  and  coming  from  the  said  docks ;  that  the 
defendants,  well  knowing  the  premises,  wrongfully,  negligently,  and 
improperly  kept  and  maintained  the  said  land,  canal,  cuttings,  and 
bridges,  and  suffered  them  to  continue  and  be  in  so  improper  a  state 
and  condition  as  to  render  them  dangerous  and  unsafe  for  persons  law- 
fully passing  along  and  over  the  said  land  and  bridges  towards  the  said 
docks,  and  using  the  same  as  aforesaid ;  and  that  Leon  Gautret,  whilst 
he  was  lawfully  in  and  passing  and  walking  along  the  said  close  and 
over  the  said  bridge,  and  using  the  same  in  the  manner  and  for  the  pur- 
pose aforesaid,  by  and  through  the  said  wrongful,  negligent,  and  improper 
conduct  of  the  defendants  as  aforesaid,  fell  into  one  of  the  said  cuttings 
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of  the  defendants,  intersecting  tlie  said  close  as  aforesaid,  and  tliereby 
lost  liis  life  witliin  twelve  calendar  months  next  before  the  suit :  and  the 
plaintiff,  as  administratrix,  for  the  benefit  of  herself,  the  widow  of  the 
said  Leon  Gautret,  and  A.  Gautret,  &c.,  according  to  the  statute  in 
such  case  made  and  provided,  claimed  2,500Z. 

The  defendants  demurred  to  the  declaration,  on  the  ground  that  "  it 
does  not  appear  that  tliere  was  any  legal  duty  or  obligation  on  the  part 
of  the  defendants  to  take  means  for  preventing  the  said  land,  &c.,  being 
dangerous  and  unsafe."     Joinder. 

The  declaration  in  Jones  v.  JEgerton  was  the  same  as  the  above,  and 
there  was  a  like  demurrer. 

Grompton  (Mellish,  Q.  C,  with  him),  in  support  of  the  demurrers. — 
To  maintain  these  actions,  the  declarations  ought  to  show  a  duty  in  the 
defendants  to  keep  the  canal,  cuttings,  and  bridges  in  a  safe  condition, 
and  also  that  some  invitation  had  been  held  out  to  the  deceased  to  come 
there,  and  that  the  thing  complained  of  constituted  a  sort  of  trap.  Sey- 
mour v.  Maddox,  16  Q.  B.  326  (E.  C.  L.  R.  vol.  71),  19  L.  J.  Q.  B.  525  ; 
Corby  v.  Bill,  4  C.  B.  n.  s.  556  (E.  C.  L.  R.  vol.  93),  27  L.  J.  C.  P.  318. 
These  declarations  are  entirely  wanting  in  all  these  particulars.  It  is 
not  enough  to  show  that  the  defendants  were  aware  that  the  place  in 
question  was  in  an  unsafe  condition,  and  that  the  public  were  in  the 
habit  of  passing  along  it.  Hounsell  v.  Smyth,  7  C.  B.  n.  s.  731  (E.  C. 
L.  R.  vol.  97),  29  L.  J.  C.  P.  203. 

[WiLLES,  J.  The  declaration  does  not  even  state  that  the  deceased 
persons  were  unacquainted  with  the  state  of  the  place.] 

Herschell,  for  the  plaintiff  Gautret.  —  The  question  raised  upon  this 
declaration  is,  whether  there  is  any  duty  on  the  part  of  the  defendants 
towards  persons  using  their  land  as  the  deceased  here  did.  That  may 
be  negligence  in  the  case  of  a  license,  which  would  not  be  negligence  as 
against  a  mere  trespasser :  and,  if  there  can  be  any  case  in  which  the 
law  would  imply  a  duty,  it  is  sufficiently  alleged  here. 

[WiLLES,  J.  It  may  be  the  duty  of  the  defendants  to  abstain  from 
doing  any  act  which  may  be  dangerous  to  persons  coming  upon  the 
land  by  their  invitation  or  permission,  as  in  Indermaur  v.  Dames,  Law 
Rep.  1  C.  P.  274.^  So,  if  I  employ  one  to  carry  an  article  which  is  of 
a  peculiarly  dangerous  nature,  without  cautioning  him,  I  maybe  respon- 
sible for  any  injury  he  sustains  through  the  absence  of  such  caution. 
That  was  the  case  oi  Far  rant  v.  Barnes,  11  C.  B.  n.  s.  553  (E.  C.  L. 
R.  vol.  103),  31  L.  J.  C.  P.  137.  But,  what  duty  does  the  law  impose 
upon  these  defendants  to  keep  their  bridges  in  repair?  If  I  dedicate  a 
way  to  the  public  which  is  full  of  ruts  and  holes,  the  public  must  take 
it  as  it  is  ;  if  I  dig  a  pit  in  it,  1  may  be  liable  for  the  consequences : 
but,  if  I  do  nothing,  I  am  not.] 

It  was  not  necessary  to  specify  the  nature  of  the  negligence  which  is 
charged :  it  was  enough  to  allege  generally  a  duty  and  a  breach  of  it. 

1  Affirmed  on  appeal,  L.  K.  2  C.  P.  p.  311. 
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Knowing  the  bridge  to  be  unsafe,  it  was  the  duty  of  the  defendants  not 
to  permit  the  public  to  use  it.  In  Bolch  v.  Smith,  7  H.  &  N.  736,  31 
L.  J.  Ex.  201,  the  defect  in  the  fencing  of  the  shaft  was  apparent :  but 
the  judgments  of  Channell  and  Wilde,  BB.,  seem  to  concede  that,  if 
there  had  been  a  concealed  defect,  the  action  would  have  been  main'< 
tainable.    That  shows  that  there  is  some  duty  in  such  a  case  as  this. 

JPotter,  for  the  plaintifl"  Jones,  submitted  that  the  implied  request  on 
the  part  of  the  defendants  to  persons  having  occasion  to  go  to  the  docks 
to  pass  by  the  way  in  question,  raised  a  duty  in  them  to  keep  it  in  a 
safe  condition. 

Crompton  was  not  called  upon  to  reply. 

WiLLES,  J.  I  am  of  opinion  thalf  our  judgment  must  Tie  for  the  de- 
fendants in  each  of  these  cases.  The  argument  urged  on  behalf  of  the 
plaintiffs,  when  analyzed,  amounts  to  this,  that  we  ought  to  construe 
the  general  words  of  the  declaration  as  describing  whatever  sort  of 
negligence  the  plaintiffs  can  prove  at  the  teial.  The  authorities,  how- 
ever, and  reason  and  good  sense,  are  the  other  way.  The  plaintiff 
must,  in  his  declaration,  give  the  defendant  notice  of  what  his  complaint 
is.  He  must  recover  secundum  allegata  et  probcUa.  What  is  it  that  a 
declaration  of  this  sort  should  state  in  order  to  fulfil  those  conditions  ? 
It  ought  to  state  the  facts  upon  which  the  supposed  duty  is  founded, 
and  the  duty  to  the  plaintiff  with  the  breach  of  which  the  defendant  is 
charged.  It  is  not  enough  to  show  that  the  defendant  has  been  guilty 
of  negligence,  without  showing  in  what  respect  he  was  negligent,  and 

I  how  he  became  bound  to  use  care  to  prevent  injury  to  others.  All  that 
these  declarations  allege  is,  that  the  defendants  were  possessed  of  land, 
and  of  a  canal  and  cuttings  intersecting  the  same,  and  of  certain  bridges 
across  the  canal  and  cuttings  communicating  with  and  leading  to  certain 
docks  of  theirs  ;  that  they  allowed  persons  going  to  and  from  the  docks, 
whether  upon  the  business  or  for  the  profit  of  the  defendants  or  not,  to 
pass  over  the  land ;  and  that  the  deceased  persons,  in  pursuance  of  and 
using  that  permission,  fell  into  one  of  the  cuttings,  and  so  met  their 
deaths.  The  consequences  of  these  accidents  are  sought  to  be  visited 
upon  these  defendants,  because  they  have  allowed  f)ersons  to  go  over 
their  land,  not  alleging  it  to  have  been  upon  the  business  or  for  the 
benefit  of  the  defendants,  or  as  the  servants  or  agents  of  the  defend- 
ants ;  nor  alleging  that  the  defendants  have  been  guilt3'  of  any  wrong- 
ful act,  such  as  digging  a  trench  on  the  land,  or  misrepresenting  its 
condition,  or  anything  equivalent  to  laying  a  trap  for  the  unwary  pas- 
sengers ;  but  simply  because  the}'  permitted  these  persons  to  use  a  way 
with  the  condition  of  which,  for  anything  that  appears,  those  who  suf- 
fered the  injury  were  perfectlj'  well  acquainted.  That  is  the  whole  sum 
and  substance  of  these  declarations.     If  the  docks  to  which  the  way 

j  in  question  led  were  public  docks,  the  way  would  be  a  public  way,  and 
the  township  or  parish  would  be  bound  to  repair  it,  and  no  such  liability 
as  this  could  be  cast  upon  the  defendants  merely  by  reason  of  the  soil 
of  the  way  being  theirs.     That  is  so  not  only  in  reason  but  also  upon 
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authority.  It  was  so  held  in  Bobbins  v.  Jones,  15  C.  B.  k.  s.  221  (E. 
C.  L.  R.  vol.  109),  33  L.  J.  C.  P.  I,  where  a  way  having  been  for  a 
number  of  3'ear8  dedicated  to  the  public,  we  held  that  the  owner  of  the 
iadjoining  house  was  not  responsible  for  death  resulting  to  a  person  from 
the  giving  way  of  the  pavement,  partly  in  consequence  of  its  being  over- 
weighted by  a  number  of  persons  crowding  upon  it,  and  partly  from  ^ts 
having  been  weakened  by  user.  Assuming  that  these  were  private 
docks,  the  private  property  of  the  defendants,  and  that  they  permitted 
persons  going  to  or  coming  from  the  docks,  whether  for  their  own  bene- 
fit or  that  of  the  defendants,  to  use  the  way,  the  dedication  of  a  permis- 
sion to  use  the  way  must  be  taken  to  be  in  the  character  of  a  gift.  The 
principle  of  law  as  to  gifts  is,  that  the  giver  is  not  responsible  for 
damage  resulting  from  the  insecurity  of  the  thing,  unless  he  knew  its 
evil  character  at  the  time,  and  omitted  to  caution  the  donee.  There 
must  be  something  like  fraud  on  the  part  of  the  giver  before  he  can  be 
made  answerable.  It  is  quite  consistent  with  the  declarations  in  these 
eases  that  this  land  was  in  the  same  state  at  the  time  of  the  accident 
that  it  was  in  at  the  time  the  permission  to  use  it  was  originally  given. 
To  create  a  cause  of  action,  something  like  fraud  must  be  shown.  No 
action  will  lie  against  a  spiteful  man  who,  seeing  another  running  into  a 
position  of  danger,  merely  omits  to  warn  him.  To  bring  the  case  within 
the  category  of  actionable  negligence,  some  wrongful  act  must  be  shown, 
or  a  breach  of  some  positive  duty :  otherwise,  a  man  who  allows  stran-  / 
gers  to  roam  over  his  property  would  be  held  to  be  answerable  for  not 
protecting  them  against  any  danger  which,  they  might  encounter  whilst 
using  the  license.  Every  man  is  bound  not  wilfully  to  deceive  others, 
or  do  any  act  which  may  place  them  in  danger.  It  may  be,  as  in  Corby 
v.  Hill,  4  C.  B.  N.  s.  556  (E.  C.  L.  R.  vol.  9.S),  27  L.  J.  C.  P.  318,  that 
he  is  responsible  if  he  puts  an  obstruction  on  the  way  which  is  likely  to 
cause  injury  to  those  who  by  his  permission  use  the  way  ;  but  I  cannot 
conceive  that  he  could  incur  any  responsibility  merely  by  reason  of  his 
allowing  the  way  to  be  out  of  repair.  For  these  reasons,  I  think  these 
declarations  disclose  no  cause  of  action  against  the  defendants,  and 
that  the  latter  are  therefore  entitled  to  judgment. 

Keating,  J.  I  am  of  the  same  opinion.  It  is  not  denied  that  a  dec- 
laration of  this  sort  must  show  a  duty  and  a  breach  of  that  duty.  But 
it  is  said  that  these  declarations  are  so  framed  that  it  would  be  neces- 
sary for  the  plaintiffs  at  the  trial  to  prove  a  duty.  I  am,  however, 
utterly  unable  to  discover  any  duty  which  the  defendants  have  con-^ 
tracted  towards  the  persons  whom  the  plaintiffs  represent,  or  what  par- 
ticular breach  of  duty  is  charged.  It  is  said  that  the  condition  of  the 
land  and  bridges  was  such  as  to  constitute  them  a  kind  of  trap.  I 
cannot  accede  to  that.  The  persons  who  used  the  way  took  it  with  all 
its  imperfections. 

Herschell  asked  and  obtained  leave  to  amend  within  ten  days,  on 
payment  of  costs ;  otherwise  judgment  for  the  defendants. 

Judgment  accordingly. 


286  CAMPBELL  V.  BOYD. 


CAMPBELL   V.    BOYD. 

1883.     88  North  Carolina,  129. 

Civil  action  tried  at  Fall  Term,  1882,  of  Beaufort  Superior  Court, 
before  Gilliam,  J. 

The  defendant  appealed. 

Mr.  George  H.  Brown,  Jr.,  for  plaintiff. 

No  counsel  for  defendant. 

Smith,  C.  J.  The  defendant  owns  and  operates  a  mill,  that  has  been 
built  and  used  for  one  hundred  years,  at  the  head  of  Pungo  creek.  A 
few  yards  below  its  site  the  creek  divides,  and  its  waters  flow  in  two 
separate  streams.  Along  its  course  on  either  side  run  parallel  public 
roads  each  two  miles  distant,  and  from  them  have  been  constructed 
private  ways  leading  up  to  and  meeting  at  the  mill,  and  affording  con- 
venient access  from  the  roads  to  it.  One  of  these  ways  was  opened  by 
former  proprietors,  and  the  other  in  the  year  1867,  by  the  defendant. 

In  1875  or  1876,  the  defendant,  with  other  owners  of  the  intervening 
land,  united  in  opening  a  connecting  way,  between  those  leading  from 
the  public  roads,  from  near  points  in  each,  so  as  to  form  a  direct  pass- 
way  across  the  two  divergent  streams  from  one  road  to  the  other,  with- 
out going  up  to  the  mill.  Over  these  waters  they  also  constructed 
bridges.  While  this  direct  route  was  opened  mainlj-  for  the  conveni-"^ 
ence  of  the  defendant  and  his  associates,  whose  lands  were  traversed,' 
it  was  also  used  as  well  by  the  public  with  full  knowledge  of  the  de- 
fendant, and  without  objection  from  any  one  in  passing  between  the 
roads. 

In  Februarj',  1882,  the  plaintiff,  with  his  horse,  whUe  in  the  use  of 
this  connecting  way  and  passing  one  of  the  bridges,  broke  through,  and 
both  were  precipitated  into  the  creek,  and  the  damage  sustained  for  the 
redress  of  which  the  suit  is  brought. 

The  flooring  of  the  bridge  was  sound,  and  there  was  no  visible  indi- 
cation of  weakness  or  deca}'  to  put  a  person  passing  over  it  on  his 
guard.  But  the  timbers  underneath,  and  hidden  b3-  the  floor,  were  in 
a  rotten  and  unsound  condition,  and  of  this  the  defendant  had  full 
knowledge  before  the  disaster. 

He  was  at  his  mill  and  saw  what  occurred,  and  going  up  to  the  place 
remarked  to  the  plaintiff  that  when  he  saw  him  about  to  enter  the  bridge 
he  thought  of  calling  him  to  stop,  but  did  not  do  so ;  that  the  bridge 
was  unsafe,  and  he  regretted  he  did  not  stop  the  plaintiff  from  crossing. 

These  are  the  material  facts  found  by  the  judge,  under  the  consent 
of  parties  that  he  should  pass  upon  the  evidence  and  ascertain  the  facts 
of  the  case,  and  our  onl^'  inquiry  is  upon  the  correctness  of  his  ruling 
that  the  defendant  is  liable  in  damages  to  the  plaintiff,  and  from  which 
the  defendant  appeals. 
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The  only  case  in  our  reports  bearing  upon  the  point  is  that  of  Mul- 
holland  v.  £rownrigg,  2  Hawks,  349.  There,  the  defendant's  mill-pond 
overflowed  parts  of  the  public  road,  and  hollow  bridges  had  been  erected, 
but  by  whom,  did  not  appear ;  nor  was  it  shown  that  they  were  built  at 
the  expense  of  the  public.  This  condition  of  things  had  existed  for 
twentj'  years,  and  the  mill  had  been  owned  and  operated  by  the  defend- 
ant for  the  space  of  five  years.  The  successive  mill  proprietors  had 
kept  the  overflowed  bed  of  the  road  and  the  bridges  in  repair.  The 
plaintiffs  wagon,  loaded  with  goods,  passing  a  bridge,  broke  through, 
in  consequence  of  its  decayed  state^  and  the  goods  were  injured  by  the 
water.  The  action  was  for  this  injury.  It  was  declared  by  the  Court 
that  as  a  nuisance  was  created  by  the  flooding  of  the  road,  and  the  de- 
fendant had  undertaken  to  remed3'  it  in  constructing  the  bridges,  it  was 
his  duty,  as  that  of  preceding  proprietors  of  the  mill,  to  maintain  them 
in  a  proper  condition  of  repair,  and  ensure  the  safety  of  those  persons 
who  in  using  the  road  had  to  pass  over  them,  and  that  the  damage  hav- 
ing resulted  from  his  negligence  he  was  liable  to  the  plaintifl".  The  prop- 
osition is  asserted,  that  inasmuch  as  the  defendant  has  undertaken  to 
remedy  a  nuisance  of  his  own  creating,  by  constructing  the  bridge,  he 
undertakes  also  and  is  bound  to  keep  it  in  sufladent  repair,  and  is  an- 
swerable for  the  consequences  of  his  neglect  to  do  so. 

The  principle  of  law,  in  more  general  terms  and  with  a  wider  scope, 
is  thus  expressed  by  Hoar,  J.,  in  Combs  v.  iVew  £ed.  Con.  Co.,  102 
Mass.  584.  "There  is  another  class  of  cases  in  which  it  has  been  held 
that,  if  a  person  allows  a  dangerous  place  to  exist  in  premises  occupied 
by  him,  he  will  be  responsible  for  injury  caused  thereby,  to  any  other 
person  entering  upon  the  premises  by  his  invitation  and  procurement, 
express  or  implied,  and  not  notifled  of  the  danger,  if  the  person  injured 
is  in  the  use  of  due  care." 

"The  principle  is  well  settled,"  remarks  Appleton,  C.  J.,  "that  a. 
person  injured,  without  neglect  on  his  part,  by  a  defect  or  obstruction 
in  a  way  or  passage  over  which  he  has  been  induced  to  pass  for  a  law- 
ful purpose,  by  an  invitation  express  or  implied,  can  recover  dam- 
ages for  the  injury  sustained,  against  the  individual  so  inviting,  and 
being  in  default  for  the  neglect."  Tobin  v.  P.S.  and  P.  B.  H.,  59 
Maine,  188. 

Several  illustrations  of  the  principle  in  its  different  applications  will 
be  found  in  Wharton  on  Negligence,  §  826,  and  following. 

The  facts  of  the  present  case  bring  it  within  the  rule  thus  enunci- 
ated. The  way  was  opened  by  the  defendant  and  his  associates  ;  prima- 
rily, though  it  was  for  his  and  their  accommodation, 'yet,  permissively, 
to  the  general  travelling  public.  It  has,  in  fact,  been  thus  used,  and 
known  to  the  defendant  to  be  thus  used,  with  the  acquiescence  of  him- 
self and  the  others ;  and  under  these  circumstances  it  maj"^  fairly  be 
assumed  to  be  an  invitation  to  all  who  have  occasion  thus  to  use  it ;  and 
hence  a  voluntary  obligation  is  incurred  to  keep  the  bridges  in  a  safe 
condition,  so  that  no  detriment  may  come  to  travellers. 
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Reparation  is  an  inseparable  incident  of  its  construction,  and,  as  the 
obligation  to  repair  rests  on  no  other,  the  liability  for  neglect  must  rest 
on  those  who  put  the  bridges  there  and  invited  the  public  to  use  them^^ 
^  It  is  true' the  way  might  have  been  closed,  or  the  public  prohibited 
by  proper  notices  from  passing  over  it,  and  no  one  could  complain  of 
the  exercise  of  the  right  to  do  so  ;  but  as  long  as  the  way  is  left  open 
and  the  bridges  remain  for  the  public  to  use,  it  is  incumbent  on  thosp/ 
^ho  constructed  and  maintain  them  to  see  that  they  are  safe  for  all. 
^The  law  does  not  tolerate  the  presence  over  and  along  a  way  iiT 
/common  use,  of  structures  apparentl3'  sound,  but  in  fact  ruinous,  like 
man-traps,  inviting  travellers  to  needless  disaster  and  injurj'.     The 
duty  of  reparation  should  rest  on.  some  one,  and  it  can  rest  on  none 
others  but  those  who  built  and  used  the  bridges,  and  impliedly  at  least 
invite  the  public  to  use  them  also.     For  neglect  of  this  duty  they  must 
^  abide  the  consequences. 

We  hold,  therefore,  that  there  is  no  error,  and  the  judgment  must  be , 
Srmed.  ■  / 

ifo  error.  Affirmed, 


<  auiue 
V    We 
affirmc 
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1862.    6  Law  Times  Reports,  New  Series,  684 ;  S.  C.  10  Weekly:  Reporter,  664.1 

Declaration.  That  the  defendant  was  possessed  of  a  crane  fixed 
upon  the  New  Hlbernia  Wharf,  in  a  certain  passage  called  Montague 
Close,  South wark,  along  which  passage  the  plaintiff  and  others  were 
permitted  to  pass,  repass,  and  use  the  same  as  a  way  to  certain  whaiTes ; 
that  the  crane  was  used  by  the  defendant  and  his  servants  to  raise  and 
lower  goods  over  the  passage  ;  that  the  plaintiff  was,  with  the  permis- 
sion of  the  proprietors  of  the  passage,  lawfully  passing  along  the  said 
passage  to  the  said  wharves  ;  yet  the  defendant,  by  himself  and  his  ser- 
vants, so  negligently,  &c.  managed,  directed,  and  conducted  themselves 
that  by  and  through  such  neglect,  &c.,  a  part  of  the  said  crane  broke 
whilst  the  defendant,  by  his  servants,  was  using  the  same,  and  certain 
goods  fell  upon  the  plaintiff  whilst  he  was  passing  along,  &c.  and 
broke  both  his  legs,  &c. 

Pleas :  1.  Not  guilty.  2.  That  the  plaintiff  and  others  were  not  per- 
mitted by  the  proprietors  of  the  said  passage  to  pass,  repass,  and  use 
the  said  passage  as  a  way  from  a  highway  to  certain  wharves,  as  in  the 
declaration  charged.  3.  That  the  plaintiff  was  not,  with  the  permission 
of  the  proprietors  of  the  said  passage,  lawfully  passing  along  the  said 
passage  from  the  said  highway  to  the  said  wharves,  as  in  the  declaration 
alleged.  « 

1  The  case  is  reprinted  from  the  Law  Times  Reports,  except  the  opinions  of  Cromp-" 
ton,  J.,  and  Blackburn,  J.,  which  are  taken  from  the  Weekly  Reporter.  —  Ed. 
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Issue  on  the  said  pleas. 

At  the  triai  before  Blackburn,,  J.,  at  the  Croydon  Summer  Assizes,  18&1, 
it  was  proved  that  the  plaintiff,  the  son  of  a  laborer  employed  in  the  erec- 
tion of  West  Kent  Wharf,  under  a  contractor  fof^the  defendant's  father, 
had,  on  the  day  when  the  accident  happened,  taken  his  father's  dinner, 
according  tc  his  usual  custom,  to  West  Kent  Wharf,  and  on  his  return  was 
obliged  to  pass  under  a  crane  erected  on  the  defendant's  (Hibernia) 
wharf,  and  there  employed  in  lowering  barrels  of  sugar.  As  he  was  pass^ 
ing  the  chain  broke,  and  12  cwt.  of  sugar  fell  upon  him,  inflicting  the  in- 
juries complained  of.  The  breakage  of  the  chain  was  caused  by  negligence 
in  the  mode  of  applying  the  breaks,  for,  after  the  sugar  had  been  at- 
tached the  chain  of  the  crane  was  allowed  to  run,  and  then  the  man 
suddenly  put  on  the  break  and  the'  jerk  caused  the  weight  to  rise  and 
fall  and  the  chain  to  break.  Montague  Close  is  approached  bj-  steps  from 
London  Bridge,  the  gate  to  which  was  usually  opened  very  early  in  the 
morning,  and  numbers  of  persons,  to  the  knowledge  of  the  defendant, 
used  to  pass  along  the  passage,  and  no  objection  was  made  to  persons 
using  the  way  if  on  legitimate  business.  The  judge  left  the  following 
questions  to  the  jury :  1st,  Was  the  accident  caused  by  the  negligence 
of  the  defendant,  or  was  it  a  pure  accident  over  which  no  one  could 
have  any  control  ?  2d,  Could  the  boy  by  reesonable  care  have  avoided 
the  accident?  3d,  Were  the  plaintiff  and  others  permitted  to  go  up 
Montague  Close  by  the'  owners?  4th,  Did  the  defendant  on  the  evi- 
dence as  disclosed  tacitly  give  permission  to  the  plaintiff  to  pass  that 
way?  5th,  Was  the  boy  going  to  the  wharf  for  a  legitimate  purpose? 
The  jury  having  answered  all  the  questions  in  favor  of  the  plaintiff,  a 
verdict  was  entered  for  him,  with  leave  for  the  defendant  to  move  .to  set 
it  aside  and  enter  a  verdict  on  the  second  and  third  issues.  The  dam- 
ages were  assessed  at  £100. 

A  rule  nisi  having  been  obtained  Calling  on  the  plaintiff  to  show 
cause  why  the  verdict  should  not  be  entered  for  the  defendant  on  the 
second  and  third  issues,  — 

Skee,  Serjt.,'  {Grady  with  him,)  showed  cause.  On  the  form  of  the 
rule  as  obtained  the  plaintiff  is  clearly  entitled  to  succeed,  as  there  was 
evidence  that  the  defendant  did  by  his  acts  tacitly  give  permission  to 
the  boy  to  pass  along  the  close  for  a  lawful  purpose,  and  the  jury 
have  so  found.  But  the  plaintiff  is  also  entitled  to  succeed  on  the 
broader  ground.  In  Corby,  v.  Hill,  4  C.  B.  n.  s.  556,  it  was  held  that 
the  defendant  was  liable  for  the  negligence  of  his  servant  in  placing 
materials  in  a  dangerous  position,  and  without  notice,  on  a  private  road 
along  which  persons  were  accustomed  to  pass  by  leave  of  the  owners  ; 
and  in  SoicthcoU  v.  Stanley,  2b  L.  J.  339,  Ex.,  a  visitor  to  a  person's 
house  was  held  entitled  to  recover  for  injuries  caused  by  opening  a 
glass  door  which  was  insecure,  and  which  it  was  necessary  for  him  to 
open.     (He  was  then  Stopped  by  the  Court.) 

Petersdorff,    Serjt.    {Bridge  with  him),    in   support  of  the   rule. 
Montague  Close  was  the  defendant's  private  property,  and  no  oiie  had 
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any  right  to  be  there  without  his  express  or  implied  permission.  The 
lowering  heavy  goods  from  the  warehouses  by  cranes  is  a  manifestly 
dangerous  business,  and  persons  using  the  way  took  upon  themselves 
whatever  risks  might  be  incidental  to  that  business.  In  Hounsell  v. 
Smyth,  7  C.  B.  n.  s.  743,  where  the  defendant  was  held  not  to  be  liable 
for  leaving  a  quarry  unfenced  on  waste  land  across  which  the  public 
were  allowed  to  pass,  Williams,  J.,  said:  "  No  right  is  averred,  but 
merely  that  the  owners  allowed  persons,  for  diversion  or  business,  to 
go  across  the  waste  without  complaint  p  that  is,  that  they  were  not  so 
churlish  as  to  interfere  with  any  one  who  went  across.  But  a  person 
so  using  the  waste  has  no  right  to  complain  of  any  excavation  he  ma\' 
find  there ;  he  must  accept  the  pet-mission  with  its  concomitant  con- 
ditions, and  it  may  be  its  perils."  [Blackbukn,  J.  Have  you  any 
authority  that  persons  so  using  the  way  take  upon  themselves  the  neg- 
ligence of  the  servants  about  the  place?]  In  Bolch  v.  Smith,  31  L.  J. 
201,  Ex.,  where  workmen  employed  in  a  dockyard  were  permitted  to 
use  a  place  as  a  way  on  which  revolving  machinerj'  had  been  erected,  it 
was  held  that  the  right  so  to  use  the  place  was  onlj'  the  right  not  to  be 
treated  as  a  trespasser,  and  that  there  was  no  obligation  to  fence  the 
machinerj',  and  no  liability  for  insufficiently  fencing  it.  [Cockbuen, 
C.  J.  There  was  the  ordinary  state  of  things  in  that  case,  and  no 
superadded  negligence.]  ' '' 

CocKBURN,  C.  J.  I  doubt  whether  on  the  pleadings  and  this  rule  it 
is  competent  to  enter  into  the  questiofi  of  negligence,  and  whether  the 
whole  matter  does  not  turn  upon  the  question  whether  permission  was  or 
was  not  given  to  the  plaintiff  to  pass  along  the  way.  But  I  should  be  sorry 
to  decide  this  case  upon  that  narrow  ground.  I  quite  agree  that  a  per- 
/  son  who  merely  gives  permission  to  pass  and  repass  along  his  close  is  not 
bound  to  do  more  than  allow  the  enjoyment  of  such  permissive  right 
under  the  circumstances  in  which  the  way  exists  ;  that  he  is  not  bound, 
for  instance,  if  the  way  passes  along  the  side  of  a  dangerous  ditch  or 
along  the  edge  of  a  precipice,  to  fence  off  the  ditch  or  precipice.  The 
grantee  must  use  the  permission  as  the  thing  exists.  It  is  a  different 
question,  however,  where  negligence  on  the  part  of  the  person  granting 
the  permission  is  superadded.  It  cannot  be  that,  having  granted  per- 
mission to  use  a  way  subject  to  existing  dangers,  he  is  to  be  allowed 
to  do  any  further  act  to  endanger  the  safety  of  the  person  using  the 
waj'.  The  plaintiff  took  the  permission  to  use  the  way  subject  to  a 
certain  amount  of  risk  and  danger,  but  the  case  assumes  a  different 
aspect  when  the  negligence  of  the  defendant —  for  the  negligence  of  his 
servants  is  his  —  is  added  to  that  risk  and  danger.  The  waj'  in  ques- 
tion was  a  private  one  leading  to  different  wharves.  On  part  of  the 
way  a  wharf  was  being  constructed  or  repaired,  and  the  plaintiff's 
father  was  employed  upon  that  work.  It  was  the  father's  habit  not  to 
go  home  to  his  meals,  and  the  bo}'  used  to  take  them  to  him  at  the 
wharf,  and  on  this  occasion  was  passing  along  carrying  his  father's  din- 
ner.   The  plaintiff  was  therefore  passing  along  on  a  perfectly  legitimate 
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purpose,  and  the  evidence  is  that  the  defendant  permitted  the  waj- 16 
be  used  by  persons  having  legitimate  business  upon  the  premises. 
That  being  so,  the  defendant  places  himself  bj'  such  permission  under 
the  obligation  of  not  doing  anything  by  himself  or  his  servants  from 
which  injury  may  arise,  and  if  by  any  act  of  negligence  on  the  part  of 
himself  or  his  servants  injury  does  arise,  he  is  liable  to  an  action. 
That  is  the  whole  question.  The  plaintiff  is  passing  along  the  passage 
by  permission  of  the  defendant,  and  though  he  could  only  enjoy  that 
permission  under  certain  contingencies,  j-et  when  injurj-  arises  not  from 
any  of  those  contingencies,  but  from  the  superadded  negligence  of  the 
defendant,  the  defendant  is  liable  for  that  negligence  as  much  as  if  it 
had  been  upon  a  public  highway. 

WiGHTMAN,  J.  The  rule  in  this  case  was  obtained  on  a  very  narrow 
ground.  The  declaration  having  alleged  that  the  plaintiff  and  others 
were  permitted  to  pass,  repass,  and  use  the  way  in  question,  and  that 
the  plaintiff  was  there  with  the  permission  of  the  proprietors  of  the 
passage  lawfully  passing  along  the  passage,  the  defendant  took  issue 
on  the  fact  whether  such  right  to  pass  along  the  passage  was  permitted 
by  the  defendant.  I  think  that  there  was  evidence  to  show  that  the 
plaintiff  had  the  permission  of  the  defendant  to  use  the  waj-,  and  that 
he  was  lawfully  there  at  the  time  of  the  accident.  I  entirely  agree  with 
mj'  Lord  Chief  Justice  that  the  plaintiff  is  also  entitled  to  succeed  on 
the  larger  ground.  It  appears  to  me  that  such  a  permission  as  is  here 
alleged  may  be  subject  to  the  qualification  that  the  person  giving  it 
shall  not  be  liable  for  injuries  to  persons  using  the  way  arising  from 
the  ordinary  state  of  things,  or  of  the  ordinary  nature  of  the  business 
carried  on  ;  but  that  is  distinguishable  from  the  case  of  injuries  wholly 
arising  from  the  negligence  of  that  person's  servants. 

Crompton,  J.  I  am  of  the  same  opinion.  I  think  we  should  look 
not  only  to  the  grounds  upon  which  this  rule  was  granted,  but  to  the 
real  defence  set  up  by  my  brother  Petersdorff.  That  defence  is,  in 
effect,  that  the  plaintiff  was  using  the  way  only  under  the  qualified  per- 
mission that  he  should  be  subject  to  any  negligence  of  the  plaintiff  or 
his  servants.  If  that  defence  be  sustainable  upon  the  general  issue,  or 
otherwise,  we  should  see  whether  it  is  made  out,  and  I  am  of  opinion 
that  it  is  not  made  out.  I  quite  agree  with  what  has  fallen  from  my 
Lord  and  my  brother  Wightman.  There  may  be  a  public  dedication  of 
a  way,  or  a  private  permission  to  use  it  subject  to  a  qualification  ;  for 
example,  subject  to  the  danger  arising  from  a  stone  step  or  a  projecting 
bouse ;  and  in  such  a  case  the  public,  or  the  persons  using  the  way, 
take  the  right  to  use  it  subject  to  such  qualification  ;  but  they  are  not 
thereby  to  be  made  subject  to  risks  from  what  may  be  called  active 
negligence.  Whenever  a  party  has  a  right  to  pass  over  certain  ground, 
if  injury  occurs  to  him  while  so  passing  from  negligence,  he  has  a  right 
to  compensation.  The  argument  of  my  brother  Petersdorff  fails  there- 
fore upon  this  ground.  I  think,  top,  that  it  is  doubtful  whether  even 
the  fact  that  the  injured  person  was  present  unlawfully  would  excuse 
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negligence,  though  it  would  be  an  element  in  determining  what  is  neg- 
ligence, and  what  is  not.,  In  the  present  case,  however,  that  question 
does  uot  arise,  as  there,  is  no  doobt  the  plaintiff  was  there  upon  a 
legitimate,  errand. 

Blackbukn,  J.  I  am  of  the  same  opinion.  If  the  substantial  de- 
fence raised  existed  I  am  not  sure  but  what  it  could  be  raised  under 
the  present  pleadings,  and  the  leave  reserved  ;  but  at  any  rate  I  think 
we  could  amend  the  pleadings,  if  necessary,  to  raise  it.  But  I  do,  not 
think  that  any  such  defence  exists  here.  The  plaintiff  seeks  to  recover 
for  the  negligence  of  the  defendant.  Now,  the  existence  of  negligence 
depends  upon  the  duty  of  the  party  charged  with  it.  I  concur  with  the 
judgment  of  the  Court  of  Exchequer  in  JBolch  v.  Smith,  that,  when  per- 
mission is  given  to  a  person  to  pass  through  a  yard  where  dangerous  ■ 
machinery  is  at  work,  no  duty  is  cast  upon  the  person  giving  such  per-  I 
mission  to  fence  the  machinery  against  the  person  permitted  so  to 
pass.  That  decision  does  not  touch  the  present  case,  which  falls  rather 
within  the  remark  then  made  by  ray  brother  Wilde  :  "  If  persons  in  the 
condition  of  the  defendant  had  left  anything  like  a  trap  in  route  used 
on  the  premises,  I  am  far  from  saying  they  would  not  be  liable."  This 
is  more  like  the  case  of  Corby  v.  Jlill,  where  the  matter  placed  upon 
the  road  is.  called  a  trap  set  for  persons  using  it ;  and  it  is  clear  that 
when  one  gives  another  permission  to  pass  over  his  land,  it  is  his  duty 
not  to  set  a  trap  for  hjm.  Here  the  boj-  was  passing  upon  a  legitimate 
errand  while  the  defendant's  servants  were  employed  in  lowering 
weights.  If  he  had  sustained  any  injury-  by  a  weight  descending,  with- 
out an  J'  negligence  of  the  defendant's  servants,  there  is  no  doubt  that  he 
could  not  recover,  but  he  suffered  through  the  negligence  of  the  per- 
sons lowering  the  bags,  who  were  well  aware  that  people  were  in  the 
habit  of  passing  below,  and  that  danger  would  arise  if  the  chain  broke. 
I  think,  therefore,  that  it  was  the  dutj'  of  the  defendant  and  his.  ser- 
A'ants  to  use  ordinary  care  tnat  the  chain  should  not  break.  The  jmy 
have  found  that  they  neglected  that  duty,  and  I  do  not  disagree  with 
their  finding.  Our  decision  does  not  conflict  with  the  judgment  of  the 
Court  of  Exchequer  in  Bolch  v.  Smith,  or  of  the  Common  Pleas  in 
Hounsellv.  Smyth.  Bule  discharged. 
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KnOWLTON,  J.  If  We  assume  that  it  was  the  doty  of  the  defendant, 
to  keep  the  entrance,  stairwaj',  and  halls  of  his  building  reasonably 
safe  for  persons  using  them  on  an  invitation,  express  or  implied,  and 
if  we  further  assume  that  he  negligently  permitted  them  to  be  Unsafe, 
and  that  his  negligence  caused  the  injury  to  the  plaintiff,  and  that  she 
was  in  the  exercise  of  due  care,  some  of  which  propositions  are  at  least 
questionable  ;  we  come  to  the  inquiry  whether  the  plaintiff  was  a  mere 
licensee  in  the  building,  or  was  there  by  the  defendant's  implied  invita- 
tion. She  did  not  go  there  to  transact  with  any  occupant  of  the  build- 
ing any  kind  of  business  in  Which  he  was  engaged,  or  in  the  transaction 
of  which  the  building  was  used  or  designed  to  be  Used.  She  was  in 
search  of  a  servant,  and,  for  her  own  convenience,  she  went  there  tb 
inquire  about  a  matter  which  concerned  herself  alone.  It  has  often 
been  held  that  the  owner  of  land  or  a  building,  who  has  it  in  charge, 
is  bound  to  be  careful  and  diligent  in  keeping  it  safe  for  those  who  ' 
come  there  b}^  his  invitation,  express  or  implied,  but  that  he  owes  no 
such  duty  to  those  who  come  there  for  their  own  convenience,  or  as 
mere  licensees.  Sweeny  v.  Railroad  Co.,  10  Allen,  368  ;  Gordon  v. 
Uummings,  152  Mass.  513,  25  N.  E.  Rep.  978  ;  Metcalfe  v.  Steamship 
Co.,  147  Mass.  66,  16  N.  E.  Eep.  701.  One  who  puts  a  building  or  a 
part  of  a  building  to  use  in  a  business,  and  fits  it  up  so  as  to  show  the 
use  to  which  it  is  adapted,  impliedly  invites  all  persons  to  come  there 
whose  coming  is  naturally  incident  to  the  prosecution  of  the  business. 
If  the  place  is  open,  and  there  is  nothing  to  indicate  that  strangers 
are  not  wanted,  he  impliedly  permits  and  licenses  persons  to  come  there 
for  their  own  convenience,  or  to  gratifj'  their  euriositj'.  The  mere  fact 
that  premises  are  fitted  conveniently  for  use  by  the  owner  or  his  tenants, 
and  by  those  who  come  to  transact  such  business  as  is  carried  on  there, 
does  not  constitute  an  implied  invitation  to  strangers  to  come  and  use 
the  place  for  purposes  of  their  own.  To  luch  persons  it  gives  no  more 
than  an  implied  license  to  come  for  any  proper  purpose.  It  is  held  in 
England  that  one  who  comes  on  an  express  invitation  to  enjoy  hospi- 
tality as  a  guest  must  take  the  house  as  he  finds  it,  and  that  his  right 
to  recover  for  an  injury  growing  out  of  dangers  on  the  premises  is  no 
greater  than  that  of  a  mere  licensee.  Southcote  v.  Stanley,  1  Hurl.  & 
N.  246.  The  principle  of  the  decision  seems  to  be  that  a  guest  who  is 
receiving  the  gratuitous  favors  of  another  has  no  such  relation  to  him 
as  to  create  a  duty  to  make  safer  or  better  than  it  happens  to  be  the 
place  where  hospitality  is  tendered.  It  is  well  settled  4here  that  tcj 
come  under  an  implied  invitation,  as  distinguished  from  a  mere  license,, 
the  visitor  must  come  for  a  purpose  connected  with  the  business  in 
which  the  occupant  is  engaged,  or  which  he  permits  to  be  carried  on  there. 
There  must  at  least  be  some  mutuality  of  interest  in  the  subject  to 
which  the  visitor's  business  relates,  although  the  particular  thing  which 
is  the  object  of  the  visit  may  not  be  for  the  benefit  of  the  occupant. 
Poll.  Torts,  i\l ;  Holmes  r.  RaMroad  Co.,  L.  R.  4  Exoh.  254,  L.  R. 
6  Exch.  123  ;  White  v.  France,  2  C.  P.  Div.  308  ;  Burchell  y.  Ilickis- 
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son,  60  Law  J.  Q.  B.  101.  The  rule  in  regard  to  an  implied  invitation 
to  places  of  business  is  held  with  equal  strictness  in  New  York.  In 
Larmore  v.  Iron  Co.,  101  N.  Y.  391,  4  N.  E.  Kep.  752,  it  was  decided 
that  a  person  who  entered  on  the  defendant's  premises  to  see  if  the  de- 
fendant would  give  him  employment  was  a  mere  licensee,  and  that  the 
defendant  was  not  liable  to  him  for  an  injury  caused  by  the  unsafe  con- 
dition of  the  place.  The  diligence  of  counsel,  and  an  extended  examina- 
tion of  the  authorities,  have  failed  to  bring  to  our  attention  any  case 
in  which  the  owner  or  occupant  of  a  place  fitted  up  for  ordinarj'  use  in 
business  has  been  held,  by  the  condition  of  his  premises,  impliedly  to 
invite  persons  to  come  there  for  a  purpose  in  which  the  occupant  had 
no  interest,  and  which  had  no  connection  with  the  business  actually  or 
apparently  carried  on  there.  Precisely  how  far,  under  all  circumstances, 
an  implied  invitation  extends,"in  reference  to  the  persons  included  in  it, 
•  has  not  been  the  subject  of  very  full  consideration  in  this  Common- 
wealth, and  is  hardlr  capable  of  exact  statement.  But  in  many  cases 
there  is  language  indicating  that  the  invitation  extends  onl3-  to  those 
who  come  on  business  connected  with  that  carried  on  at  the  place,  and 
for  the  transaction  of  which  the  place  is  apparentlj'  intended.  In 
Severy  v.  JVickerson,  120  Mass.  306,  Mr.  Justice  Devens  says :  "  There 
is  no  duty  imposed  upon  an  owner  or  occupant  of  premises  to  keep 
them  in  a  suitable  condition  for  those  who  come  there  for  their  own 
convenience  merely,  without  an}-  invitation,  either  express,  or  which  may 


fairly  be  impliei 


for  the  purposes  for  which  they  are  appropriated."    In  Marwedel  v. 


Cook,  154  Mas 


from  the  preparation  and  adaptation  of  the  premises 


-,  28  N.  E.  Rep.  140,  we  find  this  language :  "  The 


general  duty  w  lich  the  defendant  owed  to  third  persons  in  respect  to 
the  passages  of  the  building  is  well  expressed  in  the  instructions  to  the 
jury  at  the  trial  c  '  That  if  the  defendants  leased  rooms  in  the  building 
to  different  tenants,  reserving  to  themselves  the  control  of  the  halls, 
stairways,  and  elevator,  by  and  through  which  access  was  had  to  these 
rooms,  and  the  general  lighting  arrangement  of  those  passages,  then 
the  defendants  were  bound  to  take  reasonable  care  that  such  ap- 
proaches were  safe  and  suitable  at  all  times,  and  for  all  persons  who 
were  lawfully  usiiW  the  premises,  and  using  due  care,  so  far  as  they 
ought  to  have  reasonably  anticipated  such  use  as  involved  in,  and 
necessarily  arising  but  of,  the  purposes  and  business  for  which  said 
rooms  were  leased.^"  In  Learoyd  v.  Godfrey,  138  Mass.  323,  the 
plaintiff,  a  police  officer,  was  expressly  invited  to  the  premises  bj'  a 
daughter  of  the  occupant,  to  arrest  an  intoxicated  person  who  was  mak- 
ing disturbance  in  the  house.  In  Curtis  v.  Kiley,  153  Mass.  123,  26 
N.  E.  Rep.  421 ,  no  question  was  considered  or  clearlj-  raised  about  the 
invitation  to  the  plaintiff.  In  Davis  v.  Congregational  Society,  129 
Mass.  367,  the  plaintiff  went  to  the  defendant's  church  under  an  ex- 
press invitation  authorized  by  the  defendant,  and  the  object  of  her  visit 
was  among  those  contemplated  by  the  defendant  when  the  building  was 
erected.     The  language  used  in  the  cases  in  this  Commonwealth  and 
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in  other  States  indicates  that  the  rule  in  regard  to  the  extent  of  the 
invitation  implied  from  the  preparation  of  property  for  use  in  busi- 
ness is  the  same  here  as  laid  down  in  the  cases  above  cited  from  the 
Courts  of  New  York  and  England.  Sweeny  v.  Railroad  Co.,  10  Allen, 
368 ;  Ulliott  v.  I^ray,  10  Allen,  378 ;  Carleton  y.  Steel  Co.,  99  Mass. 
216 ;  Curtis  v.  Kiley,  153  Mass.  123,  26  N.  E.  Rep.  421 ;  Gordon  v. 
Cummings,  152  Mass.  513,  25  N.  E.  Rep.  978 ;  Heinlein  v.  Railroad 
Co.,  147  Mass.  136,  16  N.  E.  Rep.  698;  Reardon  v.  Thompson,  149 
Mass.  267,  21  N.  E.  Rep.  369  ;  Stevens  v.  Mchols,  29  N.  E.  Rep.  1150, 
(Suffolk,  Feb.  1892) ;  Metcalfe  v.  Steamship  Co.,  147  Mass.  66,  16  N. 
E.  Rep.  701  ;  Parker  v.  Publishing  Co.,  69  Me.  173;  Campbell  y. 
Sugar  Co.,  62  Me.  552.  In  Zow  v.  Railway  Co.,  72  Me.  313,  it  was 
held  that  the  owner  of  a  wharf  was  liable  to  a  custom-house  officer,  who 
was  upon  it,  in  the  performance  of  his  duty  to  prevent  smuggling  in 
the  night-time,  for  an  injurj'  resulting  from  a  defective  condition  of  the 
wharf.  The  officer  was  there  to  prevent  unlawful  conduct  in  connec- 
tion with  the  business  carried  on  at  the  wharf,  with  the  consent  of  the 
owner ;  and  the  owner  might  fairly  be  supposed  to  anticipate  and  desire 
and  impliedlj^  to  invite  his  presence  there  to  protect  the  defendant's 
property  from  those  who  would  unlawfully  use  it.  Neither  the  decision 
nor  the  cases  cited  in  the  opinion,  when  carefully  examined,  will  be 
found  to  give  any  countenance  to  the  view  that  one  who  visits  a  build- 
ing for  a  purpose  not  connected  with  the  use  for  which  the  building  was 
fitted,  or  to  which  it  is  put,  is  impliedly  invited  to  come  there. 

There  is  a  class  of  cases,  to  which  Sweeny  v.  Railroad  Co.,  ubi 
supra,  and  Solmes  v.  Drew,  151  Mass.  578,  25  N.  E.  Rep.  22,  belong, 
which  stand  on  a  ground  peculiar  to  themselves.  They  are  where  the 
defendant,  bj^  his  conduct,  has  induced  the  public  to  use  a  way  in  the 
belief  that  it  is  a  street  or  public  way  which  all  have  a  right  to  use,  and 
where  they  suppose  they  will  be  safe.  The  inducement  or  implied  in- 
vitation in  these  cases  is  not  to  come  to  a  place  of  business  fitted  up 
by  the  defendant  for  traffic  to  which  those  only  are  invited  who  will 
come  to  do  business  with  the  occupant,  nor  is  it  to  come  by  permission 
or  favor  or  license  ;  but  it  is  to  come  as  one  of  the  public,  and  enjoy 
a  public  right,  in  the  enjoyment  of  which  one  may  expect  to  be  pro- 
tected. The  liability  of  such  a  case  should  be  co-extensive  with  the  in- 
ducement or  implied  invitation.  Decisions  of  the  same  kind  have  been 
made  in  New  York  and  New  Jersey,  which  are  clearly  distinguisha- 
ble—  and  which  have  been  distinguished  on,  perhaps,  not  very  satisfac- 
tory grounds  —  from  implied  invitations  growing  out  of  the  preparation 
of  one's  place  of  business  for  use  by  his  patrons.  Barry  v.  Railroad 
Co.,  92  N.  Y.  289  ;    Vanderbeck  v.  Hendry,  34  N.  J.  Law,  467,  471. 

On  the  facts  of  the  case  before  us,  as  we  are  of  opinion  that  the 
plaintiff  was  a  mere  licensee  in  the  defendant's  building,  and  that  the 
rulings  at  the  trial  were  correct,  Exceptions  overruled. 
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SECTION  IV. 
Duty  of  Care  towards  Invited  JPerson. 

INDERMAUR  v.  DAMES. 

1866.     Law  Reports,  1  Common  Pleas,  274.' 

This  was  an  action  brought  by  the  plaintiff  to  recoyer  damages  for 
an  injury  which  he  had  sustained  through  the  alleged  negligence  of  the 
defendant  and  his  servants. 

The  declaration  stated,  that  the  defendant  was  possessed  of  a  high 
building,  containing  several  floors,  used  by  the  defendant  as  a  sugar- 
refinery,  in  the  interjor  of  which  was  a  shaft  or  shoot  passing  from  the 
basement  of  the  building  upwards  through  the  several  floors  thereof, 
and  which  said  shaft  or  shoot  was  highly  dangerous  to  persons  entering 
the  said  building  who  raight  be  unacquainted  with  the  same,  as  the 
defendant  then  well  knew ;  and  that  the  plaintiff,  then  being  unac- 
quainted with  the  said  premises,  was  employed  by  the  defendant  to 
enter  the  said  building  and  execute  certain  work  in  his  trade  of  a  gas- 
fitter,  after  darkness  had  set  in  in  the  evening,  for  the  defendant,  upon 
one  of  the  upper  floors  of  the  said  building ;  yet  that  the  defendant, 
wrongfullj',  negligently,  and  improperly  allowed  the  said  shaft  or  shoot 
to  remain  and  be  open,  unfenced,  and  unguarded,  and  unlighted,  whilst 
the  plaintiff  was  executing  the  said  work,  wherebj' the  plaintiff  whilst 
so  employed  as  aforesaid,  fell  down  the  said  shaft  or  shoot,  and  was  pre- 
cipitated through  the  same  to  the  basemeqt  of  the  said  building,  and 
was  greatly  hurt,  &c. 

Pleas, —  1.  Not  guilty.  2.  That  there  was  no  such  shaft  or  shoot,  as 
alleged,  3.  That  the  said  shaft  or  shoot  was  not  dangerous,  as  alleged. 
4.  That  the  defendant  had  no  such  knowledge  of  the  said  danger,  as 
alleged.,  5.  That  the  plaintiff  was  not  emplpj'ed  by  the  defendant,  as 
alleged.     Issue  thereon. 

The  cause  was  tried  before  Erie,  C.  J. ,  at  the  sittings  in  Middlesex 
after  last  Michaelmas  Term.  The  facts  were  as  follows  :  The  plaintiff, 
who  was  a  journeyman  gas-fitter,  was  at  the  time  of  the  accident  here^ 
inafter  mentioned  in  the  employ  of  one  Duckham,  aigas-engineer  and 
fitter,  who  was  the  patentee  of  an  improved  self-acting  gas-i"egulator. 
The  defendant  is  a  sugar-refiner  having  extensive  premises  in  White- 
chapel.  In  June,  1864,  Duckhara,  through  one  Hargreaves,  his  agent, 
agreed  with  the  defendant,  who  was  necessarily,  a  large  consumer  of 
gas,  tQ  fit  up  on  his  premises  two  of  his  regulators,  upon  the  terms 
mentioned  in  the  following  memorandum  :  — 

"  I  hereby  agree  to  attach  two  of  my  patent  self-actipg  gas-regulators 
to  your  meter  in  area ;  and,  should  I  fail  to  effect  a  saving  of  from  15 

1  Arguments  omitted.  —  Ed. 
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to  30  per  cent,  on  your  previous  consumption,  I  will  remove  the  regu- 
lators, and  restore  the  fittings  at  mj'  own  expense.  Should  I  effect  such 
saving,  the  machines  will  be  considered,  after  test,  as  purchased,  and  a 
three  years'  guarantee  given  with  them.  The  price  to  be  (two  2-inoh) 
\Sl" 

On  Saturday,  the  25th  of  June,  Hargreaves  went  to  the  defendant's 
premises,  pursuant  to  appointment,  for  the  purpose  of  fixing  the  appa- 
ratus. He  was  accompanied  by  the  plaintiff  and  another  workman  in 
Duckham's  employ,  named  Bristow,  and  a  lad.  The  plaintiff,  however, 
not  being  upon  that  occasion  quite  sober,  Mr.  Woods,  the  defendant's 
manager,  would  not  allow  him  to  go  upon  the  premises,  and  the  regula- 
tors were  fixed  by  Bristow,  assisted  by  the  lad,  and  the  work  was  duly 
bompleted.  In  order  to  test  the  regulators,  and  ascertain  that  they 
answered  the  warranty  as  to  saving  in  the  consumption  of  gas,  it  was 
necessary  for  the  workmen  of  the  patentee  to  inspect  every  burner  on 
the  premises,  to  see  that  they  were  in  a  proper  state.  Bristow  having 
had  to  do  the  work  almost  single-handed,  it  was  too  late  to  make  the 
required  inspection  on  the  Saturday  night ;  and  accordingly  Hargreaves 
went  to  the  premises  on  the  following  Tuesdaj',  accompanied  by  the 
plaintiff,  in  order  to  examine  the  several  burners  and  so  test  the  appa- 
ratus. Before  going  there  for  that  purpose,  Hargreaves  cautioned  the 
plaintiff,  saying,  "Now,  mind,  Indermaur,  sugar-houses  are  very  pe- 
culiar places :  they  neither  allow  candles  nor  lucifers.  We  must  keep 
our  ej'es  open.  There  is  a  man  to  go  with  us  with  a  light.  I  shall 
follow  the  man ;  and  jou  keep  close  to  me."  When  they  arrived  at  the 
premises,  Hargreaves  and  the  plaintiff,  accompanied  by  one  of  the 
defendant's  workmen  with  a  light,  proceeded  to  the  first  floor,  and, 
after  examining  one  of  the  burners,  went  round  to  another  part  of  the 
floor  for  the  purpose  of  inspecting  another.  In  the  mean  time,  the 
plaintiff,  who  had  left  a  pair  of  plj-ers  at  the  spot  they  first  went  to, 
turned  back  to  fetch  them;  but,  in  returning,  instead  of  going  round 
the  way  Hargreaves  and  the  defendant's  man  had  gone,  he  walked 
straight  across  towards  them,  not  perceiving  an  intervening  hole  in  the 
floor,  and  fell  through  to  the  floor  below,  a  depth  of  about  thirty  feet, 
and  fractured  his  spine. 

The  hole  in  question  was  a  shaft  or  shoot  four  feet  three  inches 
square,  communicating  from  the  basement  to  the  several  floors  of  the 
building.  It  was  fenced  at  each  side,  but  open  back  and  front.  It  was 
necessary  to  the  defendant's  business  to  have  such  a  shaft;  and  it  was 
necessary  that  it  should,  whilst  in  use  for  the  raising  or  lowering  of 
goods,  and  occasionally  also  for  purposes  of  ventilation,  be  open  and 
unfenced  ;  and  there  was  no  evidence  to  show  that  it  was  usual  in  build- 
ings of  the  kind  to  adopt  the  precaution  of  fencing  such  shafts. 

On  the  part  of  the  defendant  it  was  submitted  that  there  was  no  duty 
or  obligation  on  him  to. fence  the  shaft,  and  consequently  no  cause  of 
action  ;  and  reliance  was  placed  upon  Wilkinson  y.Fairrie,  1  H.  &  C. 
633,  32  L.  J.  (Ex.)  73. 
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His  lordship  observed  that,  though  as  to  persons  employed  in  the 
business  there  might  be  no  duty  or  obligation  to  fence,  a  very  different 
degree  of  care  might  be  due  in  the  case  of  a  person  not  so  employed, 
but  merely  going  there  for  a  temporary  lawful  purpose,  as  this  plaintiS 
did.     He,  however,  reserved  the  point. 

Several  witnesses  were  then  called  on  the  part  of  the  defendant ; 
amongst  others,  Mr.  Woods,  the  defendant's  manager,  who  stated  that 
the  defendant's  premises  (which  had  been  recently  erected)  were  con- 
structed in  the  same  way  as  all  sugar-refineries  were  constructed,  and 
were  not  more  than  ordinarily  dangerous ;  and  that,  if  he  had  known 
that  the  plaintiff  was  coming  to  work  upon  the  premises,  he  would  not 
have  allowed  him  to  do  so. 

The  evidence  as  to  the  number  of  lights  on  the  floor  at  the  time  of 
the  accident  was  conflicting.  The  plaintiff  swore  that  there  were  onlj'' 
two ;  the  defendant's  witnesses  that  there  were  five,  and  that  the  light 
was  ample. 

In  his  summing  up,  the  Lord  Chief  Justice  stated  in  substance  as 
follows  :  The  plaintiff  has  to  establish  that  there  was  negligence  on  the 
part  of  the  defendant ;  that  the  premises  of  the  defendant,  to  which  he 
was  sent  in  the  course  of  his  business  as  a  gas-fitter,  were  in  a  danger- 
ous state ;  and  that,  as  between  himself  and  the  defendant,  there  was  a 
want  of  due  and  proper  precaution  in  respect  of  the  hole  in  the  floor. 
To  my  mind,  there  would  not  be  the  least  symptom  of  want  of  due  care 
as  between  the  defendant  and  a  person  [permanently]  employed  on  his 
premises,  because  the  sugar-baking  business  requires  a  lift  on  the  prem- 
ises, which  must  be  as  well  known  to  the  persons  employed  there  as 
the  top  of  a  staircase  in  every  dwelling-house.  But  that  which  may  be 
no  negligence  towards  men  ordinarily  emplo3-ed  upon  the  premises,  may 
be  negligence  towards  strangers  lawfully  coming  upon  the  premises  in 
the  course  of  their  business.  And,  after  observing  upon  the  facts,  he 
told  the  jury,  that  if  they  found  that  there  was  no  negligence  on  the 
part  of  the  defendant,  or  that  there  was  want  of  reasonable  care  on  the 
part  of  the  defendant,  but  that  there  was  also  want  of  reasonable  care 
on  the  part  of  the  plaintiff  which  materiallj-  contributed  to  the  accident, 
the  plaintiff  was  not  entitled  to  recover  ;  but  that,  if  there  was  want  of 
reasonable  care  in  the  defendant,  and  no  want  of  reasonable  care  in  the 
plaintiff,  then  the  plaintiff  was  entitled  to  a  verdict. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  4:001. 

Huddleston,  Q.  C,  in  Hilary  Term,  obtained  a  rule  nisi  to  enter  a 
nonsuit,  on  the  ground  that  the  evidence  did  not  disclose  anj-  cause  of 
action ;  or  to  arrest  the  judgment,  on  the  ground  that  the  declaration 
showed  no  breach  of  contract  or  breach  of  dutj-  on  the  part  of  the  de- 
fendant ;  or  for  a  new  trial,  on  the  ground  that  the  verdict  was  against 
the  weight  of  evidence. 

Ballantine,  Serjt.,  and  Raymond,  showed  cause. 

Huddleston,  Q.  C,  and  Chiffits,  in  support  of  the  rule. 

Curia  advisare  vuU. 
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Feb.  26.  The  judgment  of  the  Court  (Eelb,  C.  J.,  "Willes,  Keating, 
aud  Montague  Smith,  JJ.)  was  delivered  \)y 

"Willes,  J.  This  was  an  action  to  recover  damages  for  hurt  sus- 
tained by  the  plaintiffs  falling  down  a  shaft  at  the  defendant's  place  of 
business,  through  the  actionable  negligence,  as  it  was  alleged,  of  the 
defendant  and  his  servants. 

At  the  trial  before  the  Lord  Chief  Justice  at  the  sittings  here  after 
Michaelmas  Term,  the  plaintiff  had  a  verdict  for  400Z.  damages,  subject 
to  leave  reserved. 

A  rule  was  obtained  bj'  the  defendant  in  last  term  to  enter  a  nonsuit, 
or  to  arrest  the  judgment,  or  for  a  new  trial  because  of  the  verdict  being 
against  the  evidence. 

The  rule  was  argued  during  the  last  term,  before  5rle,  C.  J.,  Keat- 
ing and  Montague  Smith,  JJ.,  and  myself,  when  we  took  time  to  qon- 
sider.     We  are  now  of  opinion  that  the  rule  ought  to  be  discharged. 

It  appears  that  the  defendant  was  a  sugar-refiner,  at  whose  place  of 
business  there  was  a  shaft  four  feet  three  inches  square,  and  twenty- 
nine  feet  three  inches  deep,  used  for  moving  sugar.  The  shaft  was 
necessary,  usual,  and  proper  in  the  way  of  the  defendant's  business. 
Whilst  it  was  in  use,  it  was  necessary  and  proper  that  it  should  be  open 
and  unfenced.  When  it  was  not  in  use,  it  was  sometimes  necessary, 
with  reference  to  ventilation,  that  it  should  be  open.  It  was  not  neces- 
sary that  it  should,  when  not  in  use,  be  unfenced ;  and  it  might  then 
without  injury  to  the  business  have  been  fenced  by  a  rail.  Whether  it 
was  usual  to  fence  similar  shafts  when  not  in  use  did  not  distinctly 
appear :  nor  is  it  very  material,  because  such  protection  was  unques- 
tionably proper,  in  the  sense  of  reasonable',  with  reference  to  the  safety 
of  persons  having  a  right  to  move  about  upon  the  floor  where  the  shaft 
in  fact  was,  because  in  its  nature  it  formed  a  pitfall  there.  At  the  time 
of  the  accident  it  was  not  in  use,  and  it  was  open  and  unfenced. 

The  plaintiff  was  a  journeyman  gas-fitter  in  the  employ  of  a  patentee 
who  had  supplied  the  defendant  with  his  patent  gas-regulator,  to  be 
paid  for  upon  the  terms  that  it  effected  a  certain  saving  :  and,  for  the 
purpose  of  ascertaining  whether  such  a  saving  had  been  effected,  the 
plaintifTs  employer  required  to  test  the  action  of  the  regulator.  He 
accordingly  sent  the  plaintiff  to  the  defendant's  place  of  business  for  that 
purpose  ;  and,  whilst  the  plaintiff  was  engaged  upon  the  floor  where  the 
shaft  was,  he  (under  circumstances  as  to  which  the  evidence  was  con- 
flicting, but)  accidentally,  and,  as  the  jury  found,  without  any  fault  or 
negligence  on  his  part,  fell  down  the  shaft,  and  was  seriouslj'  hurt. 

It  was  argued,  that,  as  the  defendant  had  objected  to  the  plaintiff's 
working  at  the  place  upon  a  former  occasion,  he  (the  plaintiff)  could  not 
be  considered  as  having  been  in  the  place  with  the  defendant's  leave  at 
the  time  of  the  accident :  but  the  evidence  did  not  establish  a  peremp- 
tory or  absolute  objection  to  the  plaintiffs  being  employed,  so  as  to 
make  the  sending  of  him  upon  the  occasion  of  the  accident .  anj'  more 
against  the  defendant's  will  than  the  sending  of  any  other  workman  : 
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and  the  employment,  and  the  implied  authority  resulting  therefrom  to 
test  the  apparatus  were  not  of  a  character  involving  personal  preference 
(dilectus  personw),  so  as  to  make  it  necessary  that  the  patentee  should 
himself  attend.  It  was  not  suggested  that  the  work  was  not  journey- 
man's work. 

It  was  also  argued  that  the  plaintiff  was  at  best  in  the  condition  of 
a  bare  licensee  or  guest  who,  it  was  urged,  is  onlj-  entitled  to  use  the 
place  as  he  finds  it,  and  whose  complaint  may  be  said  to  wear  the  color 
of  ingratitude,  so  long  as  there  is  no  design  to  injure  him  :  see  Jfounsdl 
V.  Smyth,  7  C.  B.  N.  s.  371  (E.  C.  L.  R.  vol  97),  29  L.  J.  (C.  P.)  203. 

We  think  this  argument  faUs,  because  the  capacity  in  which  the  plain- 
tiff was  there  was  that  of  a  person  on  lawful  business,  in  the  course  of 
fulfilling  a  contract  in  which  both  the  plaintiff  and  the  defendant  had  ■ 
an  interest,  and  not  upon  bare  permission.  No  sound  distinction  was 
suggested  between  the  case  of  the  servant  and  the  case  of  the  employer, 
if  the  latter  had  thought  proper  to  go  in  person  ;  nor  between  the  case 
of  a  person  engaged  in  doing  the  work  for  the  defendant"  pursuant  to 
his  employment,  and  that  of  a  person  testing  the  work  which  he  had 
stipulated  with  the  defendant  to  be  paid  for  if  it  stood  the  test ;  whereby 
impliedly  the  workman  was  to  be  allowed  an  onstand  to  apply  that 
test,  and  a  reasonable  opportunity  of  doing  so.  Any  duty  to  enable 
the  workman  to  do  the  work  in  safety,  seems  equalty  to  exist  during 
the  accessory  employment  of  testing :  and  any  duty  to  provide  for  the 
safety  of  the  master  workman,  seems  equally  owing  to  the  servant  work- 
man whom  he  may  lawfully  send  in  his  place. 

It  is  observable,  that,  in  the  ease  of  Southcote  v.  Stanley,  1  H.  &  N. 
247,  25  L.  J.  (Ex.)  339,  upon  which  much  reliance  was  propefly  QlaceJ 
for  the  defendant,  Alderson,  B.,  drew  the  distinction  between^  bare 
licensee  and  a  person  coming  on  business,  and  Bramwell,  B.^^^Kween 
active  negligence  in  respfect  of  unusual  danger  known  tottiMhost  and 
not  to  the  guest,  and  a  bare  defect  of  construction  or  rapfu^^hich  the 
host  was  only  negligent  in  not  finding  out  or  anficiMting  the  conse- 
quence of.  '^  / 

There  is  considerable  resemblance,  though  not^^rict  analogy,  be- 
tween this  class  of  cases  and  those  founded  upoj^ine  rule  as  to  volun- 
tary loans  and  gifts,  that  there  is  no  remedy  aatunst  ^he  lender  or  giver 
for  damage  sustained  from  the  loan  or  gift/except  in  case  of  unusual  . 
danger  known  to  and  concealed  by  the  lender  or  giver.  Macarthy  v. 
Younge,  6  H.  &  N.  329,  30  L.  J.  (Ex.)  227.  The  case  of  the  carboy 
of  vitriol  ^  was  one  in  which  this  Court  held  answerable  the  bailor  of 
an  unusually  dangerous  chattel,  the  quality  of  which  he  knew,  but  did 
not  tell  the  bailee,  who  did  not  know  it,  and,  who  as  a  proximate  con- 
sequence of  his  not  knowing,  and  without  any  fault  on  his  part,  suffered 
damage.  / 

The  cases  referred  to  as  to  the  liability  for  accidents  to  servants  and 

1  Farrant  v.  Barnes,  11  C.  B.  N.  s.  553  (E.  C.  L.  E.  vol.  103) ;  31  L.  J.  (C.P.)  137. 
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persons  employed  in  other  capacities  in  a  business  or  profession  whicli 
necessarily-  and  obviouslj'  exposes  them  to  danger,  as  in  Seymour  v. 
Maddox,  16  Q.  B.  326  (E.  C.  L.  R.  vol.  71),  also  have  their  special 
reasons.  The  servant  or  other  person  so  employed  is  supposed  to-  un- 
dertake not  only  all  the  ordinary  risks  of  the  employment  into  which  he 
enters,  but  also  all  extraordinary  risks  which  he  knows  of  and  thinks 
proper  to  incur,  including  those  caused  by  the  misconduct  of  his  fel- 
low-servants, not  however  including  those  which  can  be  traced  to  mere 
breach  of  duty  on  the  part  of  the  master.  In  the  case  of  a  statutorj' 
duty  to  fence,  even  the  knowledge  and  reluctant  submission  of  the 
servant  who  has  sustained  an  injury,  are  held  to  be  only  elements  in 
determining  whether  there  has  been  contributory  negligence  :  how  far  this 
is  the  law  between  master  and  servant,  where  there  is  danger  known  to 
the  servant,  and  no  statute  for  his  protection,  we  need  not  now  con- 
sider, because  the  plaintiff  in  this  case  was  not  a  servant  of  the  defend- 
ant, but  the  servant  of  the  patentee.  The  question  was  adverted  to, 
but  not  decided,  in  Clarke  v.  Holmes,  7  H.  &  N.  937,  31  L.  J.  (Ex.). 
356.1 

The  authorities  respecting  guests  and  other  bare  licensees,  and  those 
respecting  servants  and  others  who>  consent  to  incur  a  risk,  being  there- 
fore inapplicable,  we  are  to  consider  what  is  the  law  as  to  the  duty  of 
the  occupier  of  a  building  with  reference  to  persons  resorting  thereto  in 
the  course  of  business,  upon  his  invitation,  express  or  implied.  The 
common  case  is  that  of  a  customer  in  a  shop  :  but  it  is  obvious  that  this 
is  onlj'  one  of  a  class  ;  for,  whether  the  customer  is  actually  chaffering 
at  the  time,  or  actually  buj's  or  not,  he  is,  according  to  an  undoubted  J 
course  of  authority  and  practice,  entitled  to  the  exercise  of  reasonable  /i 
care  by  the  occupier  to  prevent  damage  from  unusual  danger,  of  which  I 
the  occppier  knows  or  ought  to  know,  such  as  a  trap-door  left  open,,  / 
unfenced,  and  unlighted :  Lancaster  Canal  Company  v.  Parnaby,  11 
Ad.  &  E.  323  (E.  C.  L.  R.  vol.  39),  3  P.  &  D.  162  ;  per  cur.  Chapman 
V.  Bothwell,  E.  B.  &  E.  168  (E.  C.  L.  R.  vol.  96),  27  L.  J.  (Q.  B.)  315, 
where  Southcote  v.  Stanley,  1  H.  &  N.  247,  25  L.  J.  (Ex.)  339,  was 
cited,  and  the  Lord  Chief  Justice,  then  Erie,  J.,  said:  "The  distinc- 
tion is  between  the  case  of  a  visitor  (as  the  plaintiff  was  in  Southcote 
v.  Stanley),  who  must  take  care  of  himself,  and  a  customer,  who,  as 
one  of  the  public,  is  invited  for  the  purposes  of  business  carried  on  by 
the  defendant."  This  protection,  does  not  depend  upon  the  fact  of  a 
contract  being  entered  into  in  the  way  of  the  shopkeeper's  business 
during  the  stay  of  the  customer,  but  upon  the  fact  that  the  customer 
has  come  into  the  shop  in  pursuance  of  a  tacit  invitation  given  by  the 
shopkeeper,  with  a  view  to  business  which  concerns  himself,  And,  if 
a  customer  were,  after  buying  goods,  to  go  back  to  the  shop  in  order  to 
complain  of  the  quality,  or  that  the  change  was  not  right,  he  would  be: 
just  as  much  there  upon  business  which  concerned  the  shopkeeper,  and 

1  And  see  Botch  y.  Smith,  7  H.  &  N.  736 ;  31  L.  J.  (Ex.)  201. 
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as  much  entitled  to  protection  during  this  accessory  visit,  though  it 
might  not  be  for  the  shopkeeper's  benefit,  as  during  the  principal  visit, 
which  was.  And  if,  instead  of  going  himself,  the  customer  were  to  send 
his  servant,  the  servant  would  be  entitled  to  the  same  consideration  as 
the  master. 

The  class  to  which  the  customer  belongs  includes  persons  who  go 
not  as  mere  volunteers,  or  licensees,  or  guests,  or  servants,  or  persons 
whose  employment  is  such  that  danger  maj-  be  considered  as  bargained 
for,  but  who  go  upon  business  which  concerns  the  occupier,  and  upon 
his  invitation,  express  or  implied. 

And,  with  respect  to  such  a  visitor  at  least,  we  consider  it  settled 
'  law,  that  he,  using  reasonable  care  on  his  part  for  his  own  safety-,  is 
entitled  to  expect  that  the  occupier  shall  on  his  part  use  reasonable 
cjire  to  prevent  damage  from  unusual  danger  which  he  knows  or  ought 
to  know;  and  that,  where  there  is  "evidence  of  neglect,  the  question 
whether  such  reasonable  care  has  been  taken,  bj'  notice,  lighting,  guard- 
ing or  otherwise,  and  whether  there  was  contributory  negligence  in  the 
sufferer,  must  be  determined  bj-  a  jury  as  matter  of  fact. 

In  the  case  of  Wilkinson  v.  Fairrie,  1  H.  &  C.  633,  32  L.  J.  (Ex.) 
73,  relied  upon  for  the  defendant,  the  distinction  was  pointed  out  be- 
tween ordinary  accidents,  such  as  falling  down  stairs,  which  ought  to 
he  imputed  to  the  carelessness  or  misfortune  of  the  sufferer,  and  acci- 
dents from  unusual,  covert  danger,  such  as  that  of  falling  down  into 
a  pit. 

It  was  ably  insisted  for  the  defendant  that  he  could  only  be  bound  to 
keep  his  place  of  business  in  the  same  condition  as  other  places  of  busi- 
ness of  the  like  kind,  according  to  the  best  known  mode  of  construction. 
And  this  argument  seems  conclusive  to  prove  that  there  was  no  abso- 
lute duty  to  prevent  danger,  but  only  a  duty  to  make  the  place  as  little 
dangerous  as  such  a  place  could  reasonably  be,  having  regard  to  the 
contrivances  necessarilj-  used  in  carrying  on  the  business.  But  we 
think  the  argument  is  inapplicable  to  the  facts  of  this  case ;  first, 
because  it  was  not  shown,  and  probably  could  not  be,  that  there  was 
anj'  usage  never  to  fence  shafts  ;  secondly,  because  it  was  proved,  that, 
when  the  shaft  was  not  in  use,  a  fence  might  be  resorted  to  without 
inconvenience ;  and  no  usage  could  establish  that  what  was  in  fact 
unnecessarily  dangerous  was  in  law  reasonablj-  safe,  as  against  persons 
towards  whom  there  was  a  duty  to  be  careful. 

Having  fulh'  considered  the  notes  of  the  Lord  Chief  Justice,  we  think 
there  was  evidence  for  the  jurj'  that  the  plaintiff  was  in  the  place  by  the 
tacit  invitation  of  the  defendant,  upon  business  in  which  he  was  con- 
cerned ;  that  there  was  by  reason  of  the  shaft  unusual  danger  known 
to  the  defendant;  and  that  the  plaintiff  sustained  damage  bj"  reason  of 
that  danger,  and  of  the  neglect  of  the  defendant  and  his  servants  to  use 
reasonably  sufficient  means  to  avert  or  warn  him  of  it :  and  we  cannot 
say  that  the  proof  of  contributory  negligence  was  so  clear  that  we  ought 
on  this  ground  to  set  aside  the  verdict  of  the  jury. 
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As  for  the  argument  that  the  plaintiff  contributed  to  the  accident  b}' 
not  following  his  guide,  the  answer  may  be  that  the  guide,  knowing  the 
plage,  ought  rather  to  have  waited  for  him  ;  and  this  point,  as  matter  of 
fact,  is  set  at  rest  by  the  verdict. 

For  these  reasons,  we  think  there  was  evidence  of  a  cause  of  action 
in  respect  of  which  the  jury  were  properly  directed ;  and,  as  every 
reservation  of  leave  to  enter  a  nonsuit  carries  with  it  an  implied  con- 
dition that  the  Court  may  amend,  if  necessarj',  in  such  a  manner  as  to' 
raise  the  real  question,  leave  ought  to  be  given  to  the  plaintiff,  in  the 
event  of  the  defendant  desiring  to  appeal  or  to  bring  a  writ  of  error,  to 
amend  the  declaration  by  stating  the  facts  as  proved,  —  in  effect,  that 
the  defendant  was  the  occupier  of  and  carried  on  business  at  the  place ; 
that  there  was  a  shaft,  very  dangerous  to  persons  in  the  place,  which 
the  defendant  knew  and  the  plaintiff  did  not  know ;  that  the  plaintiff, 
b^-  invitation  and  permission  of  the  defendant,  was  near  the  shaft,  upon 
business  of  the  defendant,  in  the  way  of  his  own  craft  as  a  gas-fitter, 
for  hire,  &c.,  stating  the  circumstances,  the  negligence,  and  that  b}'  rea- 
son thereof  the  plaintiff  was  injured.  The  details  of  the  amendment 
can,  if  necessar}"^,  be  settled  at  chambers. 

As  to  the  motion  to  arrest  the  judgment,  for  the  reasons  already 
given,  and  upon  condition  that  an  amendment  is  to  be  made  if  and 
when  required  by  the  defendant,  it  will  follow  the  fate  of  the  motion 
to  enter  a  nonsuit. 

The  other  arguments  for  the  defendant,  to  which  we  have  not  par- 
ticularly adverted,  were  no  more  than  objections  to  the  verdict  as  being 
against  the  evidence :  but  it  would  be  wrong  to  grant  a  new  trial  with- 
out a  reasonable  expectation  that  another  jury  might  take  a  different 
view  of  the  facts ;  and,  as  the  Lord  Chief  Justice  does  not  express  any 
dissatisfaction  with  the  verdict,  the  rule  upon  this,  the  only  remaining 
ground,  must  also  be  discharged. 

Rule  discharged. 

Affirmed  in  Exchequer  Chamber,  L.  E.  2  C.  P.  311. 
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1856.     1  Hurlstone  ^  Norman,  247. 

The  declaration  stated  that  at  the  time  of  the  committing  of  the 
grievances,  &c.,  the  defendant  was  possessed  of  an  hotel,  into  which  he 
had  then  permitted  and  invited  the  plaintiff  to  come  as  a  visitor  of  the 
defendant,  and  in  which  the  plaintiff  as  such  visitor  then  lawfnlh'  was 
by  the  permission  and  invitation  of  the  defendant,  and  in  which  hotel 
there  then  was  a  glass  door  of  the  defendant  which  it  was  then  neces- 
sary for  the  plaintiff,  as  such  visitor,  to  open  for  the  purpose  of  leaving 
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the  hotel,  and  which  the  plaintiff^  as  such  visitor,  then  by  the  per- 
mission of  the  defendant  and  with  his  knowledge,  and  without  any 
waTniaig  from  him,  lawfully  opened  for  the  purpose  aforesaid,  as  a  door 
which  was  in  a  proper  condition  to  be  opened  ;  nevertheless,  by  and 
through  the  mere  carelessness,  negligence,  and  default  of  the  defend- 
ant in  that  behalf,  the  said  door  was  then  in  an  insecure  and  dangerous 
condition,  and  unfit  to  be  used  or  opened,  and  by  reason  of  the  said  door 
being  in  such  insecure  and  dangerous  condition  and  unfit,  as  aforesaid, 
and  of  the  then,  carelessness,,  negligence,  default,  and  improper  conduct  of 
the  defendant  in  that  behalf,  a  large  piece  of  glass  from  the  said  door 
fell  out  of  the  same  to  and  upon  the  plaintiff,  and.  wounded  him,  and  he 
sustained  divers  bodily  injuries,  and  remained  ill  and  unable  to  work 
for  a  long  time,  &c. 

Demurrer  and'  joinder  therein. 

Maymoud,  in  support  of  the  demurrer.  The  declaration  discloses 
no  cause  of  action.  It  is  not  stated  that  the  plaintiff  was  in  the  hotel 
as  a  guest,  but  merel}'  as  a  visitor ;  and  there  is  no  allegation  that  the 
defendant  knew  of  the  dangerous  condition-  of  the  door.  To  render 
the  defendant  liable,  the  declaration  ought  to  have- shown  some  contract 
between  the  plaintiff  and  the  defendant  which  imposed  on  the  latter 
the  obligation  of  taking  care  that  the  door  was  secure ;  or  it  should  have 
alleged  some  negUgence  on  the  part  of  the  defendant  in  the  perform- 
ance of  a  duty  which  he  owed  to  the  plaintiff.  [Beamwell,  B.  If  a 
person  invites  another  into-  his  house,  and  the  latter  can  only  enter 
through  a  particular  door,  is  it  not  the  dutj'  of  the  former  to  take  care 
that  the  door  is  in  a  secure  condition?]  He  maj-  not  be  awai'e  that  the 
door  is  insecure.  This  declaration  onl}'  alleges  that  through  the  care- 
lessness,  negligence,  and  default  of  the  defendant  the  door  was  in  a 
dangerous  condition ;  that  cannot  be  read  as  involving  the  allegation: 
that  the'  defendant  knew  that  the  door  was  insecure.  All  facts  neces- 
sary to  raise  a  legal  liability  must  be  strictly  averred.  Metcalfe  v. 
Hetherington,  11  Exch.  257.  [Alderson,  B.  It  is  not  stated  that  it 
was  the  duty  of  the  defendant,  as  an  hotel  keeper,  to  take  care  that  the 
door  was  secure.  Suppose  a  person  invites  another  to  his  house,  and 
the  latter  runs  his  hand  through-  a  pane  of  glass,  how  is  the  former 
liable?]     The  Court  then  called  on 

Gray,  contra.  The  declaration  shows  a  duty  on  the  part  of  the  de- 
fendant, and  a  breach'  of  that  dutj-.  It  is  immaterial  whether  the  injury 
takes  place  in  a  private  house,  or  in  a  shop,  or  in  a  street ;  the  only 
question  is  whether  the  person  who  complains  was  lawfully-  there? 
The  case  is  similar  in  principle  to  that  of  Mdndleson  v.  Murray,  8  A. 
&  E.  109  ;  E.  C.  L.  R.  vol.  35,  which  decided  that  a  warehouseman 
who  lowers  goods  from  his  warehouse  is  bound  to  use  proper  tackle  for 
that  purpose.  [Aldeeson,  B.  It  is  the  duty  of  every  person  who 
hangs  anything  over  a  public  waj'  to  take  care  that  it  is  suspended  hy 
a  proper  rope.]  "Whether  it  be  a  private  house  or  a  shop,  a  dut}'  is  so 
far  imposed  on  the  occupier  to  keep  it  reasonably  secure,  that  if  a  per- 
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son  lawfully  enters,  and  through  the  negligence  of  the  occupier  in  leaving 
it  in  an  insecure  state  receives  an  injurj',  the  occupier  is  responsible. 
Here  it  is  alleged  that  the  defendant  invited  the  plaintiff  to  come  into 
the  hotel  as  a  visitor ;  that  shows  that  he  was  lawfully  there.  [Pollock, 
C.  B.  The  position  that  an  action  lies  because  the  plaintiff  was  law- 
fully in  the  house,  cannot  be  supported ;  a  servant  is  lawfully  in  his 
master's  house  and  yet  if  the  balusters  fell,  whei-eb^"  he  was  injured, 
he  could  not  maintain  an  action  against  the  master.  If  a  lady  who  is 
invited  to  dinner  goes  in  an  expensive  dress,  and  a  servant  spills  some- 
thing over  her  dress  which  spoils  it,  the  master  of  the  house  would  not 
be  liable.  Where  a  person  enters  a  house  by  invitation  the  same  rule 
prevails  as  in  the  case  of  a  servant.  A  visitor  would  have  no  right  of 
.  action  for  being  put  in  a  damp  bed,  or  near  a  broken  pane  of  glass, 
whereby  he  caught  cold.  Aldeeson,  B.  The  case  of  a  shop  is  differ- 
ent, because  a  shop  is  open  to  the  public ;  and  there  is  a  distinction 
between  persons  who  come  on  business  and  those  who  come  by 
invitation.] 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  declaration  cannot  be 
supported,  and  that  the  defendant  is  entitled  to  judgment.  I  do  not 
think  it  necessary  to  point  out  the  reasons  by  which  I  have  come  to 
that  conclusion ;  because  it  follows  from  the  decision  of  this  Court  * 
that  the  mere  relation  of  master  and  servant  does  not  create  any  im- 
plied duty  on  the  part  of  the  master  to  take  more  care  of  the  servant 
than  he  may  reasonably  be  expected  to  do  of  himself.  That  decision 
has  been  followed  hy  several  cases,^  and  is  now  established  law,  though 
I  believe  the  principle  was  not  recognized  until  recent  times.  The 
reason  for  the  rule  is  that  the  servant  undertakes  to  run  all  the  ordi- 
nary risk  of  service,  including  those  arising  from  the  negligence  of  his 
fellow-servants.  The  rule  applies  to  all  the  members  of  a  domestic 
establishment,  so  that  the  master  is  not  in  general  liable  to  a  servant 
for  injury  resulting  from  the  negligence  of  a  fellow-servant ;  neither  can 
one  servant  maintain  au  action  against  another  for  negligence  whilst 
engaged  iij  their  common  employment.  The  same  principle  applies  to 
the  case  of  a  visitor  at  a  house :  whilst  he  remains  there  he  is  in  the  / 
same  position  as  any  other  member  of  the  establishment,  so  far  as  re- 
gards the  negligence  of  the  master  or  his  servants,  and  he  must  take 
his  chance  with  the  rest. 

Alderson,  B.    I  am  of  the  same  opinion. 

Bkamwell,  B.  I  agree  with  Mr.  Gray  to  this  extent,  that  where  a 
person  is  in  the  house  of  another,  either  on  business  or  for  any  other 
purpose,  he  has  a  right  to  expect  that  the  owner  of  the  house  will  take 
reasonable  care  to  protect  him  from  injury ;  for  instance,  that  he  will 
not  allow  a  trap-door  to  be  open  through  which  the  visitor  may  fall. 
But  in  this  case  my  diflSculty  is  to  see  that  the  declaration  charges  &ny 

1  Priestly  v.  Fowhr,  3  M.  &  W,  1. 

^  See  Hutchinson  v.  The  Newcastle,  York,  ^  Berwick  Railway  Company,  5  Exch. 
343  ;  Wiggett  v.  Fox,  11  Exch.  832. 
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act  of  commission.  If  a  person  asked  another  to  walk  in  his  garden, 
in  which  he  had  placed  spring-guns  or  men-traps,  and  the  latter,  not 
being  aware  of  it,  was  thereby  injured,  that  would  be  an  act  of 
commission.  But  if  a  person  asked  a  visitor  to  sleep  at  his  house, 
and  the  former  omitted  to  see  that  the  sheets  were  properly  aired, 
whereb3-  the  visitor  caught  cold,  he  could  maintain  no  action,  for  there 
was  no  act  of  commission,  but  simply  an  act  of  omission.  This  dec- 
laration merely  alleges  that  "  bj'  and  through  the  mere  carelessness, 
negligence,  default,  and  improper  conduct  of  the  defendant,"  the  glass 
fell  from  the  door.  That  means  a  want  of  care,  —  a  default  in  not 
doing  something.  The  words  are  all  negatives,  and  under  these  cir- 
cumstances the  action  is  not  maintainable.  I  doubted  whether  the 
words  "  carelessness,  negligence,  and  improper  conduct,"  &c.,  might 
not  mean  something  equivalent  to  actual  commission,  but  on  the 
best  consideration  which  I  can  give  the  subject,  it  appears  to  me  that 
they  do  not  mean  that,  but  merelj-  point  to  a  negative.  If  I  miscon- 
strue the  declaration  it  is  the  fault  of  those  who  so  framed  it. 

Judgment  for  the  defendant. 
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1880.     129  Massachusetts,  367.^ 

Tort  for  personal  injuries,  occasioned  by  a  fall  while  passing  from 
defendant's  house  of  worship  to  the  street.  In  the  Superior  Court  a 
verdict  was  directed  for  the  defendant. 

IT.  C.  Holt,  for  plaintiff. 

C.  G.  Keyes,  for  defendant. 

Colt,  J.  To  maintain  this  action,  it  must  be  shown  that  the  defend- 
ant corporation  was  chargeable  with  some  neglect  of  duty  which  it 
owed  to  the  plaintiff,  by  reason  of  which  she  suffered  the  injury  com- 
plained of.  The  injury  was  caused  by  falling  over  a  wall  hy  the  side 
of  a  passage-way  leading  from  the  street  to  the  front^entrance  of  the 
defendant's  church  edifice.  It  is  alleged  that  this  way  was  dangerous 
because  of  the  failure  of  the  defendant  to  provide  bj-  railing  or  other 
suitable  protection  against  such  an  accident. 

The  owner  or  occupier  of  real  estate  is  under  no  obligation  to  keep 
the  premises  safe  for  those  who  enter  without  inducement  or  invitation, 
express  or  implied,  and  the  plaintiff  must  show  that  at  the  time  of  the 
injury  she  was  passing  over  the  waj'  in  question  by  the  invitation  of 
the  defendant,  and  not  by  mere  license  or  permission.  The  fact  that 
the  plaintiff  was  induced  by  the  defendant  to  enter  upon  a  dangerous 
place  without  warning,  is  the  negligence  which  entitles  the  plaintiff  to 

*  The  statement  of  facts  by  the  reporter  has  been  omitted. —  Ed. 


DAVIS  ■y.   CENTEAL  CONGREGATIONAL  SOCIETY.  307 

recover.  Sweeny  v.  Old  Colony  6k  Newport  Bailroad,  10  Allen, 
368;  Carleton  \.  Franconia  Iron  &  Steel  Co.,  99  Mass.  216;  Larue 
V.  Farren  Hotel  Co.,  116  Mass.  67 ;  Severy  v.  Nickerson,  120  Mass. 
306. 

The  first  question  in  the  case  is  whether  there  was  anj^  evidence, 
which  should  have  been  submitted  to  the  jurj",  that  the  plaintiff  was 
induced  by  the  express  or  implied  invitation  of  the  defendant  to  enter 
upon  the  premises. 

It  appears  that  the  plaintiff  attended  in  the  evening  a  religions  meet- 
ing in  the  defendant's  house  of  worship,  and  on  leaving,  at  its  close, 
was  injured  in  passing  from  the  same  to  the  street.  The  meeting  which 
she  attended  was  the  meeting  of  a  conference  of  congregational  churches 
in  the  vicinity  of  Boston,  which  included  the  church  connected  with  the 
defendant  societj',  and  also  the  church  in  Brighton  of  which  the  plain- 
tiff was  a  member.  This  conference  is  an  organization  distinct  from 
the  religious  societies  of  which  it  is  composed,  and  its  periodical  meet- 
ings are  held  in  the  houses  of  worship  of  the  different  churches  by 
turn.  There  was  evidence  that  the  meeting  which  the  plaintiff  attended 
was  held  in  the  defendant's  church  bj-  the  permission  of  the  pastor,  ap- 
proved or  ratified  by  the  officers  of  the  church  and  society,  who  had 
the  care  and  custody  of  the  building,  and  the  right  to  grant  the  use  of 
it  for  religious  services  of  this  description.  It  also  appears  that,  in 
accordance  with  the  usages  of  the  conference,  notices  were  sent  to  the 
several  churches,  containing  a  general  invitation  to  all  the  members 
of  the  same  to  attend  this  meeting,  and  that  one  of  these  invitations 
was  read  from  the  pulpit  of  the  church  in  Brighton  on  the  Sunday 
before. 

This  evidence  would  clearly  justify  a  jury  in  finding  that  the  plaintiff 
came  by  the  defendant's  invitation.  The  authority  given  by  the  de- 
fendant to  the  conference  to  hold  its  meeting  in  this  place  implied  an 
•  authority  to  secure  an  attendance  bj^  invitations  given  in  the  known 
and  usual  manner,  and  it  is  unnecessary  to  inquire  whether  the  con- 
struction of  this  passage-way,  thus  obviously  left  open  to  the  free  use 
of  all  who  might  desire  to  attend  religious  service  in  the  church,  would 
not  in  itself  imply  such  an  invitation  as  would  impose  on  the  defend- 
ant the  duty  of  making  it  reasonably  safe  to  those  who  in  the  exercise 
of  due  care  might  use  it. 

The  application  of  the  rules  on  which  the  defendant's  liability  de- 
pends is  not  affected  by  the  consideration  that  this  is  a  religious  society, 
and  that  the  plaintiff  came  solely  for  her  own  benefit  or  gratification. 
It  makes  no  difference  that  no  pecuniary  profit  or  other  benefit  was 
received  or  expected  by  the  society.  The  fact  that  the  plaintiff  comes 
by  invitation  is  enough  to  impose  on  the  defendant  the  duty  which 
lies  at  the  foundation  of  this  liability ;  and  that  too,  although  the 
defendant  in  giving  the  invitation  was  actuated  only  by  motives  of 
friendship  and  Christian  charity.  In  Sweeny  v.  Old  Colony  &  New- 
port Mailroad,  above  cited,  the  defendant  was  held  liable,  because  the 
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plaintiff  was  induced  to  enter  upon  a  private  crossing  over  the  railroad, 
although  he  had  no  business  with  the  corporation,  and  simply  attempted 
to  cross  for  his  own  convenience.  And  this  defendant,  as  an  incorpo- 
rated religious  society  and  as  owner  and  occupier  of  the  premises  in 
question,  is  subject  to  all  the  duties  and  liabilities  which  are  incident 
to  the  ownership  and  possession  of  real  estate. 

On  the  question  whether  the  defendant  was  chargeable  with  neglect 
of  duty  in  not  providing  a  reasonably  safe  way  to  and  from  the  church, 
we  cannot  say,  as  matter  of  law,  that  the  construction,  location,  and 
direction  of  the  way,  with  the  wall  and  declivity  by  its  side,  the  want 
of  a  proper  railing,  and  .the  insufficiency  of  light,  would  not  justify  a 
finding  that  in  the  night-time  it  was  unsafe  for  the  use  of  a  person  ex- 
ercising ordinary  care  and  prudence.  Nor  can  we  saj- that  the  evi- 
dence shows  conclusively  that  the  plaintiff  was  not  in  the  exercise  of 
due  care.  Mayo  v.  Boston  &  Maine  Railroad,  104  Mass.  137.  But 
the  fact  that  this  Court  considers  the  case  as  one  proper  to  be  sub- 
mitted to  the  jury  on  these  points  is  not  to  be  taken  as  an  indication 
of  an  opinion  that  the  finding  should  be  for  the  plaintiflf.  It  is  not  a 
question  liere  of  the  preponderance  of  evidence ;  and  it  is  often  the 
duty  of  the  Court  to  submit  a  question  of  fact  to  the  jurj',  on  the  plain- 
tiflfs  request,  when  the  weight  of  evidence  may  appear  to  be  against 
him.  New  trial  ordered. 
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1865.     10  Allen  (Massachusetts),  368. 

ToET  to  recover  damages  for  a  personal  injury  sustained  by  being 
run  over  by  the  defendants'  cars,  while  the  plaintiflF  was  crossing  their 
railroad  by  license,  on  a  private  way  leading  from  South  Street  to 
Federal  Street,  in  Boston. 

At  the  trial  in  this  Court,  before  Chapman,  J.,  it  appeared  that  this 
private-way,  which  is  called  Lehigh  Street,  was  made  by  the  South 
Cove  Corporation  for  their  own  benefit,  and  that  they  own  the  fee  of 
it ;  that  it  is  wrought  as  a  waj',  and  buildings  are  erected  on  each  side 
of  it,  belonging  to  the  owners  of  the  way,  and  there  has  been  much 
crossing  there  by  the  public  for  several  years.  The  defendants,  having 
rightfully  taken  the  land  under  their  charter,  not  subject  to  any  right 
of  way,  made  a  convenient  plank-crossing  and  kept  a  flagman  at  the 
end  of  it  on  South  Street,  partly  to  protect  their  own  property,  and 
partly  to  protect  the  public.  They  have  never  made  any  objection  to 
such  crossing,  so  faras  it  did  not  interfere  with  their  cars  and  engines. ' 
There  are  several  tracks  at  the  crossing.  The  only  right  of  the  public 
to  use  the  crossing  is  under  the  license  implied  by  the  facts  stated 
above. 
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On  the  daj-  of  the  accident,  the  defendants  had  a  car  at  their  depot 
which  thej'  had  occasion  to  run  over  to  their  car-house.  It  was  attached 
to  an  engine  and  taken  over  the  crossing,  and  to  a  proper  distance  be- 
yond the  switch.  The  coupling-pin  was  then  talcen  out,  the  engine 
reversed,  and  it  was  moved  towards  the  car-house  by  the  side  track. 
The  engine  was  provided  with  a  good  engineer  and  fireman,  and  the 
car  with  a  brakeman ;  the  bell  was  constantly  rung,  and  the  defendants 
were  not  guilty  of  any  negligence  in  respect  to  the  management  of  the 
'"  car  or  engine. 

As  the  engine  and  car  were  coming  from  the  depot,  the  plaintiff, 
with  a  horse  and  a  wagon  loaded  with  empty  beer-barrels,  was  coming 
down  South  Street  from  the  same  direction.  There  was  evidence  tend- 
ing to  show  that,  as  he  approached  the  crossing,  the  flagman,  who  was 
at  his  post,  made  a  signal  to  him  with  his  flag  to  stop,  which  he  did  ; 
that,  in  answer  to  an  inquiry  by  the  plaintiff  whether  he  could  then 
cross,  he  then  made  another  signal  with  his  flag,  indicating  that  it  was 
safe  to  cross ;  that  the  plaintiff  started  and  attempted  to  cross,  looking 
straight  forward ;  that  he  saw  the  car  coming  near  him  as  it  went  tow- 
ards the  car-house ;  and  that  he  jumped  forward  from  his  wagon,  and 
the  car  knocked  him  down  and  ran  over  him  and  broke  both  his  legs. 
It  struck  the  fore-wheel  of  his  wagon  and  also  his  horse.  If  he  had 
remained  in  his  wagon,  or  had  not  jumped  forwards,  or  had  kept  about 
the  middle  of  the  crossing,  the  evidence  showed  that  he  would  not  have 
been  injured  personally.  His  wagon  was  near  the  left-hand  side  of  the 
plank-crossing  as  he  went. 

The  defendants  contended  that,  even  if  the  plaintiff  used  ordinary 
care,  and  if  the  flagman  carelessly  and  negligently  gave  the  signal  that 
he  might  cross,  when  in  fact  it  was  unsafe  to  do  so  on  account  of  the 
approaching  car,  the  plaintiff  was  not  entitled  to  recover,  because  the 
license  to  people  to  use. the  crossing  was  not  a  license  to  use  it  at 
the  risk  of  the  defendants,  but  to  use  it  as  they  best  could  when  not 
forbidden,  taking  care  of  their  own  safety,  and  going  at  their  own  risk  ; 
and  also,  that  if  the  flagman  made  a  signal  to  the  plaintiff  that  he  might 
cross,  he  exceeded  his  authority. 

But  the  evidence  being  very  contradictory  as  to  the  care  used  by  the 
plaintiff,  and  also  as  to  the  care  used  by  the  flagman,  the  judge  ruled, 
for  the  purpose  of  taking  a  verdict  upon  these  two  facts,  that  the  de- 
fendants had  a  right  to  use  the  crossing  as  thej'  did  on  this  occasion, 
and  that  they  were  not  bound  to  keep  a  flagman  there  ;  yet,  since  they 
did  habitually  keep  one  there,  they  would  be  responsible  to  the  plain- 
tiff for  the  injury  done  to  him  by  the  car,  provided  he  used  due  care, 
if  he  was  induced  to  cross  bj-  the  signal  made  to  him  by  the  flagman, 
and  if  that  signal  was  carelessly  or  negligently  made  at  a  time  when 
'  it  was  unsafe  to  cross  on  account  of  the  movement  of  the  car. 

The  jury  returned  a  verdict  for  the  plaintiff  for  $7500  ;  and  the  case 
was  reserved  for  the  consideration  of  the  whole  Court. 

J.  G.  Abbott  and  F.  H,  Sears,  for  the  defendants.     The  defendants 
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had,  for  all  purposes  incident  to  the  complete  enjoj-ment  of  their  fran- 
chise, the  right  of  exclusive  possession  and  use  of  the  place  where  the 
accident  happened,  against  the  owners  of  the  fee,  and  still  more  against 
all  other  persons.  Hazen  v.  Boston  &  Maine  Bailroad,  2  Graj-,  574 ; 
Brainard  v.  Glapp,  10  Cush.  6 ;  Gen.  Stat.  c.  63,  §§  102,  103.  The 
defendants  were  not  bound  to  keep  a  flagman  there,  or  exercise  the 
other  precautions  prescribed  for  the  crossing  of  highways  or  travelled 
places.  Gen.  Sts.  c.  63,  §§  64-66,  83-91 ;  Boston  &  Worcester  Rail- 
road V.  Old  Colony  Railroad,  12  Cush.  608.  The  license  or  permis- 
sion, if  any,  to  the  plaintiff  to  pass  over  the  premises  did  not  impose 
any  duty  on  the  defendants,  but  he  took  the  permission,  with  its  con- 
comitant perils,  at  his  own  risk.  'Howland  v.  Vincent,  10  Met.  371, 
374  ;  Scott  v.  London  Docks  Co.,  11  Law  Times  (k.  s.),  383  ;  Chap- 
man v.  Rothwell,  El.  Bl.  &  El.  168 ;  Southcote  v.  Stanley,  1  Hurlst. 
&  Norm.  247 ;  Hounsell  v.  Smyth,  7  C.  B.  (n.  s.)  729,  735,  742 ; 
Binks  V.  South  Yorkshire  Railway,  &c.,  32  Law  Journ.  (n.  s.)  Q.  B. 
26 ;  Blithe  v.  Topham,  1  Rol.  Ab.  88 ;  s.  c.  1  Vin.  Ab.  655,  pi.  4 ; 
Cro.  Jac  158.  The  defendants  did  not  hold  out  to  the  plaintiff  an  in- 
vitation to  pass  over.  Sounsell  v.  Smyth  and  Binks  v.  South  York- 
shire Railway,  above  cited.  The  allowing  or  making  of  such  private 
crossing  was  not  in  itself  such  an  invitation,  and  did  not  involve  the 
duty  of  such  precautions.  The  keeping  of  a  flagman  there  was 
wholly  for  the  purpose  of  preventing  persons  from  crossing,  not  for 
the  purpose  of  holding  out  invitations  at  any  time.  The  signal  that 
the  plaintiff  might  cross  was  in  answer  to  his  inquirj',  and  was,  at 
most,  only  revoking  the  prohibition,  or  granting  permission ;  it  was 
not  holding  out  an  invitation.  The  duty  of  the  flagman  was  simply  to 
warn  persons  against  crossing ;  and  if  the  flagman  held  out  an  invita- 
tion or  even  gave  permission  to  the  plaintiff  to  cross,  he  went  bej-ond 
the  scope  of  his  employment,  and  the  defendants  are  not  liable  on  ac- 
count thereof.  Lygo  v.  Newhold,  9  Exch.  302  ;  Middleton  v.  Fowle, 
1  Salk.  282.  Even  if  the  defendants  had  carelessly  held  out  an  invita- 
tion to  the  plaintiff  to  cross,  stUl  they  would  not  be  liable  ;  for  the  re- 
port shows  that  after  such  supposed  invitation  the  plaintiff  might,  by 
the  exercise  of  ordinary  care,  have  avoided  the  injury ;  that  the  plaintiff 
was  himself  at  the  time  in  the  wrong  ;  and  that  his  own  negligence  and 
fault  contributed  to  the  accident.  Todd  v.  Old  Colony  &  Fall  River 
Railroad,  7  Allen,  207 ;  s.  c.  3  Allen,  18,  and  cases  cited ;  Benny  v. 
Williams,  5  Allen,  1,  and  cases  cited;  Spofford  v.  Sarlow,  3  Allen, 
177,  and  cases  cited. 

S.  J.  Thomas,  for  the  plaintiff. 

BiGELOW,  C.  J.  This  case  has  been  presented  with  great  care  on 
the  part  of  the  learned  counsel  for  the  defendants,  who  have  produced 
before  us  all  the  leading  authorities  bearing  on  the  question  of  law 
which  was  reserved  at  the  trial.  We  have  not  found  it  easy  to  decide 
on  which  side  of  the  line  which  marks  the  limit  of  the  defendant's  lia- 
bility for  damages  caused  by  the  acts  of  their  agents,  the  case  at  bar 
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falls.  But  on  careful  consideration  we  have  been  brought  to  the,  con- 
clusion that  the  rulings  at  the  trial  were  right,  and  that  we  cannot  set 
aside  the  verdict  for  the  plaintifi'  on  the  ground  that  it  was  based  on 
erroneous  instructions  in  matter  of  law. 

In  order  to  maintain  an  action  for  an  injury  to  person  or  propert}'  by 
reason  of  negligence  or  want  of  due  care,  there  must  be  shown  to  exist 
some  obligation  or  duty  towards  the  plaintiff,  which  the  defendant  has 
left  undischarged  or  unfulfilled.  This  is  the  basis  on  which  the  cause 
of  action  rests.  There  can  be  no  fault,  or  negligence,  or  breach  of  duty, 
where  there  is  no  act,  or  service,  or  contract,  which  a  partj'  is  bound  to 
perform  or  fulfil.  All  the  eases  in  the  books,  in  which  a  party  is  sought 
to  be  charged  on  the  ground  that  he  has  caused  a  way  or  other  place 
to  be  incumbered  or  suffered  it  to  be  in  a  dangerous  condition,  whereby 
accident  and  injurj'  have  been  occasioned  to  another,  turn  on  the  princi- 
ple that  negligence  consists  in  doing  or  omitting  to  do  an  act  by  which 
a  legal  duty  or  obligation  has  been  violated.  Thus  a  trespasser  who 
comes  on  the  land  of  another  without  right  cannot  maintain  an  action, 
if  he  runs  against  a  barrier  or  falls  into  an  excavation  there  situated. 
The  owner  of  the  land  is  pot  bound  to  protect  or  provide  safeguards 
for  wrong-doers.  So  a  licensee,  who  enters  on  premises  by  permission 
only,  without  anj'  enticement,  allurement,  or  inducement  being  held 
out  to  him  by  the  owner  or  occupant,  cannot  recover  damages  for  in- 
juries caused  by  obstructions  or  pit-falls.  He  goes  there  at  his  own 
risk,  and  enjo3's  the  license  subject  to  its  concomitant  perils.  No  duty 
is  imposed  by  law  on  the  owner  or  occupant  to  keep  his  premises  in  a 
suitable  condition  for  those  who  come  there  solely  for  their  own  con- 
venience or  pleasure,  and  who  are  not  either  expressly  invited  to  enter 
or  induced  to  come  upon  them  bj'  the  purpose  for  which  the  premises 
are  appropriated  and  occupied,  or  hy  some  preparation  or  adaptation 
of  the  place  for  use  by  customers  or  passengers,  which  might  naturally 
and  reasonably  lead  them  to  suppose  that  thej'  might  properly  and 
safely  enter  thereon. 

On  the  other  hand,  there  are  cases  where  houses  or  lands  are  so  situ- 
ated, or  their  mode  of  occupation  -and  use  is  such,  that  the  owner  or 
occupant  is  not  absolved  from  all  care  for  the  safety  of  those  who  come 
on  the  premises,  but  where  the  law  imposes  on  him  an  obligation  or 
duty  to  provide  for  their  security  against  accident  and  injury.  Thus 
the  keeper  of  a  shop  or  store  is  bound  to  provide  means  of  safe  ingress 
and  egress  to  and  from  his  premises  for  those  having  occasion  to  enter 
thereon,  and  is  liable  in  damages  for  any  injury  which  may  happen  by 
reason  of  any  negligence  in  the  mode  of  constructing  or  managing  the 
place  of  entrance  and  exit.  So  the  keeper  of  an  inn  or  other  place  of 
public  resort  would  be  liable  to  an  action  in  favor  of  a  person  who 
suffered  an  injury  in  consequence  of  an  obstruction  or  defect  in  the  way 
or  passage  which  was  held  out  and  used  as  the  common  and  proper 
place  of  access  to  the  premises.  The  general  rule  or  principle  applica- 
ble to  this  class. of  cases  is,  that  an  owner  or  occupant  is  bound  to  keep 
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his  premises  in  a  safe  and  suitable  condition  for  those  who  come  upon 
and  pass  over  them,  using  due  care,  if  he  has  held  out  any  invitation, 
allurement,  or  inducement,  either  express  or  implied,  by  which  they 
have  been  led  to  enter  thereon.  A  mere  naked  license  or  permission 
to  enter  or  pass  over  an  estate  will  not  create  a  duty  or  impose  an  obli- 
gation on  the  part  of  the  owner  or  person  in  possession  to  provide 
against  the  danger  of  accident.  The  gist  of  the  liabilit}''  consists  in 
the  fact  that  the  person  injured  did  not  act  merelj'  foir  his  own  coh- 
venience  and  pleasure,  and  from  motives  to  which  no  act  or  sign  of 
the  owner  or  occupant  contributed,  but  that  he  entered  the  premises 
because  he  was  led  to  believe  that  they  were  intended  to  be  used  bj- 
visitors  or  passengers,  and  that  such  use  was  not  only  acquiesced  in 
by  the  owner  or  person  in  possession  and  control  of  the  premises,  but 
that  it  was  in  accordance  with  the  intention  and  design  with  which  the 
way  or  place  was  adapted  and  prepared  or  allowed  to  be  so  used.  The 
true  distinction  is  this :  A  mere  passive  acquiescence  by  an  owner  or 
occupier  in  a  certain  use  of  his  land  by  others  involves  no  liability  ;  but 
if  he  directlj'  or  by  implication  induces  persons  to  enter  on  and  pass 
over  his  premises,  he  thereby  assumes  an  obligation  that  they  are  in  a 
safe  condition,  suitable  for  such  use,  and  for  a  breach  of  this  obligation 
he  is  liable  in  damages  to  a  person  injured  therebj'. 

This  distinction  is  fully  recognized  in  the  most  recent  and  best  con- 
sidered cases  in  the  English  Courts,  and  may  be  deemed  to  be  the 
pivot  on  which  all  cases  like  the  one  at  bar  are  made  to  turn.  In  Corby 
V.  Hill,  4  C.  B.  (n.  s.)  556,  the  owner  of  land,  having  a  private  road 
for  the  use  of  persons  coming  to  his  house,  gave  permission  to  a  builder 
engaged  in  erecting  a  house  on  the  land  to  place  materials  on  the  road; 
the  plaintiff,  having  occasion  to  use  the  road  for  the  purpose  of  going 
to  the  owner's  residence,  ran  against  the  materials  and  sustained  dam- 
age, for  which  the  owner  was  held  liable.  Cockburn,  C.  J.,  saj's :  "  The 
proprietors  of  the  soil  held  out  an  allurement  whereby  the  plaintiff  was 
induced  to  come  on  the  place  in  question  ;  they  held  this  road  out  to  all 
persons  having  occasion  to  proceed  to  the  house  as  the  means  of  access 
thereto."  In  Chapman  v.  Bothwell,  El.  Bl.  &  El.  168,  the  proprietor 
of  a  brewery  was  held  liable  in  damages  for  injury  and  loss  of  life 
caused  by  permitting  a  trap-door  to  be  open  without  sufficient  light  or 
proper  safeguards,  in  a  passage-waj'  through  which  access  was  had 
from  the  street  to  his  office.  This  decision  was  put  on  the  ground  that 
the  defendant,  by  holding  out  the  passage-way  as  the  proper  mode  of 
approach  to  his  office  and  brewerj',  invited  the  party  injured  to  go  there, 
and  was  boimd  to  use  due  care  in  providing  for  his  safety.  This  is  the 
point  on  which  the  decision  turned,  as  stated  by  Keating,  J.,  in  Houn- 
sell  V.  Smyth,  7  C.  B.  (n.  s.)  738.  In  the  last  named  case  the  distinc- 
tion is  clearly  drawn  between  the  liability  of  a  person  who  holds  out  an 
inducement  or  invitation  to  others  to  enter  on  his  premises  hy  prepar- 
ing a  waj"  or  path  by  means  of  which  they  can  gain  access  to  his  house 
or  store,  or  pass  into  or  over  the  land,  and  in  a  case  where  nothing  is 
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shown  but  a  bare  license  or  permission  tacith'  given  to  go  upon  or 
through  an  estate,  and  the  responsibility  of  finding  a  safe  and  secure 
passage  is  thrown  on  the  passenger  and  not  on  the  owner.  The  same 
distinction  is  stated  in  Barnes  v.  Ward,  9  C.  B.  392 ;  Hardcastle  v. 
South  Yorkshire  Mailway,  &c.,  4  Hurlst.  &  Norm.  67;  and  Sinks  v. 
South  Yorkshire  Railway^  &c.,  32  Law  Journ.  (n.  s.)  Q.  B.  26.  In 
the  last  cited  case  the  language  of  Blackburn,  J.,  is  peculiarly  applica- 
ble to  the  case  at  bar.  He  says,  "There  might  be  a  case  where  per- 
mission to  use  land  as  a  path  may  amount  to  such  an  inducement  as  to 
lead  the  persons  using  it  to  suppose  it  a  highway,  and  thus  induce  them 
to  use  it  as  such."  See  also,  for  a  clear  statement  of  the  difference  be- 
tween cases  where  an  invitation  or  allurement  is  held  out  by  the  defend- 
ant, and  those  where  nothing  appears  but  a  mere  license  or  permission 
to  enter  on  premises,  Balch  v.  Smith,  7  Hurlst.  &  Norm.  741,  and 
Scott  V.  London  Docks  Co.,  11  Law  Times  (n.  s.),  383. 

The  facts  disclosed  at  the  trial  of  the  case  now  before  us,  carefull3' 
weighed  and  considered,  bring  it  within  that  class  in  which  parties  have 
been  held  liable  in  damages  by  reason  of  having  held  out  an  invitation 
or  inducement  to  persons  to  enter  upon  and  pass  over  their  premises.  J 
It  cannot  in  any  just  view  of  the  evidence  be  said  that  the  defendants 
were  passive  only,  and  gave  merely  a  tacit  license  or  assent  to  the  use 
of  the  place  in  question  as  a  public  crossing.  On  the  contrar}',  the 
place  or  crossing  was  situated  between  two  streets  of  the  city  (which 
are  much  frequented  thoroughfares),  and  was  used  bj'  great  numbers 
of  people  who  had  occasion  to  pass  from  one  street  to  the  other,  and 
it  was  fitted  and  prepared  by  the  defendants  with  a  convenient  plank 
crossing,  such  as  is  usually  constructed  in  highways,  where  thej"^  are 
crossed  by  the  tracks  of  a  railroad,  in  order  to  facilitate  the  passage 
of  animals  and  vehicles  over  the  rails.  It  had  been  so  maintained  by 
the  defendants  for  a  number  of  years.  These  facts  would  seem  to 
bring  the  case  within  the  principle  already  stated,  that  the  license  to 
use  the  crossing  had  been  used  and  enjoyed  under  such  circumstances  i 
as  to  amount  to  an  inducement,  held  out  by  the  defendants  to  persons 
having  occasion  to  pass,  to  believe  that  it  was  a  highway,  and  to  use  it 
as  such.  But  the  case  does  not  rest  on  these  facts  only.  The  defend- 
ants had  not  only  constructed  and  fitted  the  crossing  in  the  same  man- 
ner as  if  it  had  been  a  highway,  but  they  had  employed  a  person  to  stand 
there  with  a  flag,  and  to  warn  persons  who  were  about  to  pass  over  the 
railroad  when  it  was  safe  for  them  to  attempt  to  cross  with  their  vehi- 
cles and  animals,  without  interference  or  collision  with  the  engines  and 
cars  of  the  defendants.  And  it  was  also  shown  that  when  the  plaintiff 
started  to  go  over  the  tracks  with  his  wagon,  it  was  in  obedience  to 
a  signal  from  this  agent  of  the  defendants  that  there  was  no  obstruc- 
tion or  hindrance  to  his  safe  passage  over  the  railroad.  These  facts 
well  warranted  the  jury  in  finding,  as  they  must  have  done  in  render- 
ing a  verdict  for  the  plaintiff  under  the  instructions  of  the  Court,  that 
the  defendants  induced  the  plaintiff  to  cross  at  the  time  when  he  at- 


314  SWEENY  V.   OLD   COLONY,  ETC.   RAILROAD   CO. 

tempted  to  do  so,  and  met  with  the  injury  for  which  he  now  seeks 
compensation. 

It  was  suggested  that  the  person  emploj-ed  by  the  defendants  to 
stand  near  the  crossing  with  a  flag  exceeded  his  authority  in  giving  a 
signal  to  the  plaintifl"  that  it  was  safe  for  him  to  pass  over  the  crossing 
just  previously  to  the  accident,  and  that  no  such  act  was  within  the 
scope  of  his  employment,  which  was  limited  to  the  dutj'  of  preventing 
persons  from  passing  at  times  when  it  was  dangerous  to  do  so.  But  it 
seems  to  us  that  this  is  a  refinement  and  distinction  which  the  facts  do 
not  justify.  It  is  stated  in  the  report  that  the  flagman  was  stationed  at 
the  place  in  question,  charged  among  other  things  with  the  duty  of  pro- 
tecting the  public.  This  general  statement  of  the  object  for  which  the 
agent  was  emploj'ed,  taken  in  connection  with  the  fact  that  he  was 
stationed  at  a  place  constructed  and  used  as  a  public  waj'  by  great 
numbers  of  people,  clearly  included  the  dutj'  of  indicating  to  persons 
when  it  was  safe  for  them  to  pass,  as  well  as  when  it  was  prudent  or 
necessary  for  them  to  refrain  from  passing. 

Nor  do  we  think  it  can  be  justly  said  that  the  flagman  in  fact  held 
out  no  inducement  to  the  plaintiflf  to  pass.  No  express  invitation  need 
have  been  shown.  It  would  have  been  only  necessary  for  the  plaintiff 
to  prove  that  the  agent  did  some  act  to  indicate  that  there  was  no  risk 
of  accident  in  attempting  to  pass  over  the  crossing.  The  evidence  at 
the  trial  was  clearly  sufficient  to  show  that  the  agent  of  the  defendants 
induced  the  plaintiff  to  pass,  and  that  he  acted  in  so  doing  within  the 
scope  of  the  authoritj'  confeiTed  on  him.  The  question  whether  the 
plaintifl"  was  so  induced  was  distinctly  submitted  to  the  jury  bj-  the  Court ; 
nor  do  we  see  anj'  reason  for  supposing  that  the  instructions  on  this 
point  were  misunderstood  or  misapplied  bj'  the  jury.  If  they  lacked 
fulness,  the  defendants  should  have  asked  for  more  explicit  instructions. 
Certainlj'  the  evidence  as  reported  well  warranted  the  finding  of  the 
jury  on  this  point. 

It  was  also  urged  that,  if  the  defendants  were  held  liable  in  this 
action,  they  would  be  made  to  suffer  by  reason  of  the  fact  that  they 
had  taken  precautions  to  guard  against  accident  at  the  place  in  ques- 
tion, which  they  were  not  bound  to  use,  and  that  the  case  jvould  pre- 
sent the  singular  aspect  of  holding  a  party  liable  for  neglect  in  the 
performance  of  a  dut}-  voluntarily  assumed,  and  which  was  not  imposed 
bj-  the  rules  of  law.  But  this  is  by  no  means  an  anomaly-.  If  a  person 
undertakes  to  do  an  act  or  discharge  a  duty  bj-  which  the  conduct  of 
others  may  properly  be  regulated  and  governed,  he  is  bound  to  pejrform 
it  in  such  manner  that  those  who  rightfully  are  led  to  a  course  of  con- 
duct or  action  on  the  faith  that  the  act  or  duty  will  be  dulj'  and  properly 
performed  shall  not  sufiier  loss  or  injury  by  reason  of  his  negligence. 
The  liability  in  such  eases  does  not  depend  on  the  motives  or  considera- 
tions which  induced  a  party  to  take  on  himself  a  particular  task  or  dutj', 
but  on  the  question  whether  the  legal  rights  of  others  have  been  vio- 
lated by  the  mode  in  which  the  charge  assumed  has  been  performed. 
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I 

The  Court  were  not  requested  at  the  trial  to  withdraw  the  ease  from 
the  jury  on  the  ground  tlaat  the  plaintiff  had  failed  to  show  he  was  in 
the  exercise  of  due  care  at  the  time  the  accident  happened.  Upon  the 
evidence,  as  stated  in  the  report,  we  cannot  saj',  as  matter  of  law,  that 
the  plaintiff  did  not  establish  this  part  of  his  case. 

Judgment  on  the  verdict. 

After  the  above  decision  was  rendered,  the  verdict  was  set  aside,  bj' 
Chapman,  J.,  as  against  the  evidence. 
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CHAPTER  VIII. 

EXTEA-HAZAEDOUS  OCCUPATIONS.  —  ACTING  AT  PEEIL.  — DUTY 
OF  INSUEING  SAFETY. 


FLETCHER  v.  RYLANDS  et  al. 

1865.    Law  Reports,  3  Hurlstone  Sf  Coltman,  774.1 

FLETCHER  v.   RYLANDS  et  al. 

1866.      Law  Reports,  1  Exchequer,  265. 

RYLANDS   ET   AL.,    Plaintiffs   in  Eeeob  v.   FLETCHER, 
Defendant  in  Error. 

1868.     Law  Reports,  3  House  of  Lords,  330. 

In  November,  1861,  Fletcher  brought  an  action  against  Rylands 
and  Horrocks  to  recover  damages  for  an  injury'  caused  to  his  mines  by 
water  flowing  into  them  from  a  reservoir  which  defendants  had  con- 
structed. The  declaration  (set  out  in  L.  R.  1  Exch.  265,  266)  contained 
three  counts,  each  count  alleging  negligence  on  the  part  of  the  defend- 
ants. The  case  came  on  for  trial  at  the  Liverpool  Summer  Assizes, 
1862,  when  a  verdict  was  entered  for  the  plaintiff,  subject  to  an  award 
to  be  thereafter  made  by  an  arbitrator.  Subsequently  the  arbitrator 
was  directed,  instead  of  making  an  award,  to  state  a  special  case  for 
the  consideration  of  the  Court  of  Exchequer. 

The  material  facts  in  the  special  case  stated  by  the  arbitrator  were 
as  follows :  — 

Fletcher,  under  a  lease  from  Lord  Wilton,  and  under  arrangements 
with  other  landowners,  was  working  coal  mines  under  certain  lands. 
He  had  worked  the  mines  up  to  a  spot  where  he  came  upon  old  hori- 
zontal passages  of  disused  mines,  and  also  upon  vertical  shafts  which 
seemed  filled  with  marl  and  rubbish. 

Rylands  and  Horrocks  owned  a  mill  standing  on  land  near  that  under 
which  Fletcher's  mines  were  worked.  With  permission  of  Lord  Wilton, 
they  constructed  on  Lord  Wilton's  land  a  reservoir  to  supply  water  to 
their  mill.  They  emploj-ed  a  competent  engineer  and  competent  con- 
tractors to  construct  the  reservoir.  It  was  not  known  to  Rj'lands 
and  Horrocks,  nor  to  any  of  the  persons  employed  by  them,  that  any 
coal  had  ever  been  worked  under  or  near  the  site  of  the  reservoir ;  but 

1  Statement  abridged.  —  Ed. 
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in  point  of  fact  the  coal  under  the  site  of  the  reservoir  had  been  par- 
tially worked  at  some  time  or  other  beyond  living  memory,  and  there 
were  old  coal  workings  under  the  site  of  the  reservoir  communicating 
hy  means  of  other  and  intervening  old  underground  workings  with  the 
recent  workings  of  Fletcher. 

In  the  course  of  constructing  and  excavating  for  the  bed  of  the  said 
reservoir,  five  old  shafts,  running  vertically  downwards,  were  met  with 
in  the  portion  of  land  selected  for  the  site  of  the  said  reservoir.  At 
the  time  they  were  so  met  with  the  sides  or  walls  of  at  least  three  of 
them  were  constructed  of  timber,  and  were  still  in  existence,  but  the 
shafts  themselves  were  filled  up  with  marl,  or  soil  of  the  same  kind  as 
the  marl  or  soil  which  immediately  surrounded  them,  and  it  was  not 
known  to,  or  suspected  by,  the  defendants,  or  anj'  of  the  persons  em- 
ployed by  them  in  or  about  the  planning  or  constructing  of  the  said 
reservoir,  that  they  were  (as  they  afterwards  proved  to  be)  shafts  which 
had  been  made  for  the  purpose  of  getting  the  coal  under  the  land  in 
which  the  said  reservoir  was  made,  or  that  they  led  down  to  coal  work- 
ings under  the  site  of  the  said  reservoir. 

For  the  selection  of  the  site  of  the  said  reservoir,  and  for  the  plan- 
ning and  constructing  thereof,  it  was  necessary  that  the  defendants  should 
emploj'  an  engineer  and  contractors,  and  they  did  employ  for  those  pur- 
poses a  competent  engineer  and  competent  contractors,  by  and  under 
whom  the  said  site  was  selected  and  the  said  reservoir  was  planned  and 
constructed,  and  on  the  part  of  the  defendants  themselves  there  was  no 
personal  negligence  or  default  whatever  in  or  about  or  in  relation  to  the 
selection  of  the  said  site,  or  in  or  about  the  planning  or  construction  of 
the  said  reservoir ;  but  in  point  of  fact  reasonable  and  proper  care  and 
skill  were  not  exercised  by  or  on  the  part  of  tlie  persons  so  employed 
by  them,  with  reference  to  the  shafts  so  met  with  as  aforesaid,  to  pro- 
vide for  the  sufficiency  of  the  said  reservoir  to  bear  the  pressure  of 
water  which,  when  filled  to  the  height  proposed,  it  would  have  to  bear. 

The  said  reser\'oir  was  completed  about  the  beginning  of  December, 
1860,  when  the  defendants  caused  the  same  to  be  partially  filled  with 
water,  and  on  the  morning  of  the  11th  December  in  the  same  year, 
whilst  the  reservoir  was  so  partially  filled,  one  of  the  shafts  which  had 
been  so  met  with  as  aforesaid  gave  way  and  burst  downwards  ;  in  conse- 
quence of  which  the  water  of  the  reservoir  flowed  into  the  old  workings 
underneath,  and  by  means  of  the  underground  communications  so  then 
existing  between  those  old  coal  workings  and  the  plaintiff's  coal  workings 
in  the  plaintiff's  colliery,  as  above  described,  large  quantities  of  the  water 
so  flowing  from  the  said  reservoir  as  aforesaid  found  their  way  into  the 
said  coal  workings  in  the  plaintiff's  colliery,  and  by  reason  thereof  the 
said  colliery  became  and  was  flooded,  and  the  working  thereof  was 
obliged  to  be  and  was  for  a  time  necessarily  suspended. 

The  question  for  the  opinion  of  the  Court  was  whether  the  plaintiff 
was  entitled  to  recover  damages  from  the  defendants  by  reason  of  the 
matters  thus  stated  hy  the  arbitrator. 
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Manisty  (with  whom  was  iT".  A.  Sussell),  for  the  plaintiff.  The 
defendants  are  liable  for  the  damage  resulting  to  the  plaintiff  from  their 
diverting  tlie  water  from  its  natural  course,  and  collecting  it  in  a  reser- 
J(;Voir.  [Pollock,  C.  B.  |It  is  not  an  unlawful  act  for  a  man  to  collect 
water  in  a  reservoir  upon  his  own  land.]  Provided  he  does  not  allow 
it  to  escape  so  as  to  injure  his  neighbor's  land.  If  he  does  it  is  a  tres- 
pass. I  The  maxim  applies :  Sic  utere  tuo  ut  alienum  non  Icedas.  The 
plaintiff  has  a  right  to  enjoy  his  land  free  from  the  injury  resulting 
from  an  act,  not  in  the  ordinary  course,  done  bj'  the  defendants  on  their 
land.  /  A  person  who  collects  on  his  land  a  dangerous  element,  be  it 
fire  or  water,  and  allows  it  to  escape  and  injure  his  neighbor's  land,  is 
liable  for  the  consequences/  If  a. man  eraploj-ed  the  most  skilful  per- 
son to  make  a  fence  on  his  land  to  prevent  his  cattle  trespassing  on  his 
neighbor's  land,  and  the  fence  proved  insufficient,  he  would  be  liable 
for  the  damage,  although  there  was  no  negligence*  on  his  part  and  he 
had  no  reason  to  suppose  that  the  fence  would  not  be  sufficient. 
[Bramwell,  B.  Suppose  a  man  digs  a  well  upon  his  land,  and  after- 
wards his  neighbor,  whose  land  is  on  a  lower  level,  opens  a  mine  and 
the  water  flows  into  it,  would  the  owner  of  the  well  be  liable  ?]  Each 
adjoining  landholder  has  a  right  to  work  up  to  his  boundary,  and  if  by 
so  doing  water  flows  in  its  natural  course  and  causes  damage,  there  is 
no  remedj- ;  but  if  a  person  artiScially  collects  water  on  his  land,  and 
allows  it  to  flow  into  his  neighbor's  mine,  he  is  liable  for  the  conse- 
quences. Smith  V.  KenricJe,  7  C.  B.  515  (E.  C.  L.  R.  vol.  62),  was  the 
case  of  two  adjoining  mine  owners,  and  it  was  held  that  the  defendant 
was  not  liable  for  the  inundation  of  the  plaintiff's  mine,  because  the  de- 
fendant had  only  worked  his  mine  in  the  ordinarj'  course,  and  without 
any  design  to  injure  his  neighbor.  But  the  Court  in  their  judgment 
said:  "  There  can  be  no  doubt  that  a  man  may  cause  water  to  flow 
from  his  own  premises  into  his  neighbor's,  so  as  to  make  himself  liable 
to  an  action,  —  for  instance,  bj'  erecting  a  mound  or  other  work  to  give 
it  that  direction."  Aldred's  Case,  9  Rep.  57  a,  proceeded  on  the  prin- 
ciple that  a  man  has  no  right  to  do  on  his  own  land  that  which  may 
injure  his  neighbor's.  In  Gale  on  Easements,  p.  370,  3d  ed.,  it  is  said : 
"  Generally,  it  is  a  violation  of  the  common  right  of  a  landowner  if 
any  act  be  done  on  other  land  the  consequence  of  which  is  the  introduc- 
tion of  any  substance  on  to  his  land  ;  thus,  if  in  Smith  v.  Kenrick, 
supra,  the  water  had  been  on  the  surface  and  confined  by  a  dam,  and 
the  defendant  by  cutting  through  the  dam  had  let  loose  the  water  on 
to  the  surface  of  the  plaintiffs'  land,  he  would  clearlj-  have  been  liable 
even  though  there  had  been  on  the  plaintiffs'  land  a  natural  barrier  to 
the  water,  and  the  plaintiffs  had  removed  this  barrier  before  the  water 
was  let  loose."  [Maetin,  B.,  refeiTed  to  Harrison  v.  The  Great 
Northern  Railway  Company,  3  H.  &  C.  231.]  In  Alston  v.  Grant,  3 
E.  &  B.  128  (E.  C.  L.  R.  vol.  77),  the  owner  of  land  on  which  there 
was  a  house  constructed  on  the  other  part  of  the  land  a  sewer,  and 
some  years  after  let  the  house ;  afterwards,  by  reason  of  the  original 
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faulty  construction  of  the  sewer,  and  the  continued  user  of  it  by  the  owner 
in  such  faulty  state,  the  house  was  injured,  and  it  was  held  that  the 
owner  was  liable  to  his  lessee  for  keeping  and  continuing  the  sewer  so 
constructed.  [Bkamwell,  B.,  referred  to  Cooke  v.  Waring,  2  H.  &  C. 
332.]  This  case,  in  some  respects,  resembles  BagnaU  v.  The  Lon- 
don &  North  Western  Railway  Company,  7  H.  &  N.  423,^  where  the 
plaintiflFs,  without  any  fault  or  negligence  on  their  part,  but  as  a  natural 
consequence  of  the  fair  and  lawful  working  of  their  mine,  sustained 
damage  by  reason  of  the  defendants  having  altered  the  natural  con- 
dition of  things  on  their-  land.  Tenant  v.  Goldwin,  1  Salk.  360,  laid 
down,  and  the  recent  case  of  Hodgkinson  v.  Unnor,  4  B.  &  S.  229 
(E.  C.  L.  R  vol.  116),  has  recognized  and  adopted  the  principle  that 
one  who  creates  foul,  water  on  his  own  land  must  keep  it  that  it  may 
not  trespass.  The  same  principle  must  apply  to  one  who  collects  water 
artificially,  and  whether  the  water  collected  be  pure  or  foul  can  make 
no  difference.  Baird  v.  Williamson,  15  C.  B.  n.  s.  376  (E.  C.  L.  R. 
vol.  109),  establishes  the  converse  principle  to  that  laid  down  in  Smith 
V.  Kenrick,  supra,  viz.,  that  where  there  are  adjoining  mines  on  differ- 
ent levels,  the  owner  of  the  mine  on  the  lower  level  is  not  bound  to 
receive  from  the  mine  on  the  upper  level  water  other  than  that  which 
'flows  naturallj-  according  to  the  laws  of  gravitation.  It  may  be  said 
that  in  that  case  the  water  was  sent  to  the  plaintiff's  mine  intentionally, 
but  intent  is  not  essential  to  the  maintenance  of  the  action.  "  If  a  man 
assault  me,  and  I  lift  up  my  staff  to  defend  myself,  and  in  lifting  it  up 
strike  another,  an  action  lies  by  that  person,  .  .  .  because  he  that  is 
damaged  ought  to  be  recompensed  "  (Broom's  Legal  Maxims,  4th  ed. 
p.  358,  and  the  cases  there  cited).  The  rule  of  law  is  as  stated  by 
Blackburn,  J.,  in  Williams  v.  Groucott,  4  B.  &  S.  149  (E.  C.  L.  R.  vol. 
116).  That  learned  judge  there  said  :  'f  Looking  at  the  general  rule  of 
law  that  a  man  is  bound  to  use  hXj)roperty  so  as  not  to  injure  his  ^ 
neighbor,  it  seems  to  me  that  when  a  party  alters  things  from  their 
normal  condition  so  as  to  render  them  dangerous  to  already  acquired 
rights,  the  law  casts  on  him  the  obligation  df  fencing  the  danger,  in 
order  that  it  shall  not  be  injurious  to  those  rights.']  [Maktin,  B.  'The 
case  of  Chadwick  v.  Trower,  6  Bing.  N.  C.  1  (E.  C.  L.  R.  vol.  37), 
seems  in  favor  of  the  defendants.]  In  Chadwick  v.  Trower  the  only 
decision  was  that  the  mere  circumstance  of  juxtaposition  does  not  ren- 
der it  incumbent  on  a  person  who  pulls  down  his  vault  to  give  notice 
of  his  intention  to  the  owner  of  an  adjoining  vault.  It  is  true  that  the 
Court  there  expressed  an  extrajudicial  opinion  that  a  person  pulling 
down  his  vault,  is  not  bound  if  ignorant  of  the  existence  of  an  adjoining 
vault,  to  use  such  care  in  the  pulling  down  that  the  adjoining  vault  shall 
not  be  injured.  But  the  truth  of  that  proposition  cannot  depend  on  the 
question  of  knowledge  or  ignorance  in  the  person  pulling  down,  but  on 
whether  he  is  or  is  not  interfering  with  his  neighbor's  natural  rights. 

1  In  error,  I  H.  &  C.  544. 
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In  any  view  that  case  is  distinguishable  from  the  present,  since  the  de- 
fendant was  not,  as  here,  suffering  a  trespass  to  be  committed  on  the 
plaintiff's  land.  In  Chaunller  v.  Jiobinson,  4  Exch.  163,  Parke,  B., 
said  that  it  is  the  dutj-  of  the  owner  of  a  house  to  keep  it  in  such  a  state 
that  his  neighbor  may  not  be  injured  by  its  fall.  And  that  rule  applies 
as  much  to  a  reservoir  as  it  does  to  a  building.  Sutton  v.  Clarke,  6 
Taunt.  29,  44  (E.  C.  L.  R.  vol.  1),  is  in  the  plaintiff's  favor.  Gibbs, 
C.  J.,  in  delivering  judgment  there  said,  that  an  individual  "who  for. 
his  own  benefit  makes  an  improvement  on  his  own  land  according  to 
his  best  skill  and  diligence,  and  not  foreseeing  it  will  produce  any  in- 
jury to  his  neighbor,"  is  answerable  if  he  thereby  unwittingly  injures 
his  neighbor.  A  direct  analogy  njaj'  be  drawn  from  the  common-law 
rule  as  to  fire,  viz.  that  one  who  kindled  a  fire,  whether  in  his  house  or 
in  his  field,  must  see  that  it  did  no  harm,  and  answer  for  damage  done : 
Tubervil  v.  Stamp,  1  Salk.  13.  Vaughan  v.  The  Taff  Vale  Railway 
Company,  5  H.  &  N.  679,  has  no  bearing  on  the  point  under  discussion, 
for  the  ground  of  decision  there  was  that  the  legislature  had  sanctioned 
the  use  made  of  a  dangerous  instrument.  [They  also  refeiTcd  to  Back- 
house V.  Bonomi,  9  H.  L.  Cas.  503.] 

Mellish  {T.  Jones  with  him),  for  the  defendants.  The  question  be- 
fore the  Court  must  be  decided  on  principle,  since  there  is  no  decision 
directlj'  in  point.  The  question  is  substantially^  this :  The  plaintiff  on 
his  own  land  does  a  secret  act,  the  doing  of  which  was  not  naturally  to 
be  anticipated  ;  the  defendants  on  their  land  do  an  act  lawful  in  itself, 
and  not  apparently  likel3'  to  produce  damage,  but  which,  by  reason  of 
the  plaintiff's  secret  act  becomes  dangerous  to  the  plaintiff's  land  ;  are 
the  defendants  responsible,  without  negligence,  for  the  damage  which 
ensues  ?  Such  a  liability,  if  it  exists,  must,  in  most  cases,  necessarily 
entail  considerable  hardship.  The  argument  on  the  other  side  is  that 
the  plaintiff  has  a  right  to  be  free  from  the  water  coming  from  the  de- 
fendant's reservoir,  and  that  this  right  is  of  an  absolute  character. 
Precisel3-  the  same  may  be  said  of  the  right  which  every  one  has  to  be 
free  from  damage  to  his  person  ;  and  j-et,  where  a  collision  takes  place 
without  negligence,  no  action  will  lie  for  the  injury  resulting  from  it. 
The  maxim,  Sic  utere  tuo  ut  alienum  non  Imdas,  is  not  absolute  in  its 
application.  By  virtue  of  it  a  man  is  no  doubt  responsible  for  acts 
which  he  knows,  or  has  the  means  of  knowing,  will  cause  injury,  and 
also  for  acts  which  cause  injury  from  the  negligent  mode  in  which  he 
performs  them.  But,  on  the  other  hand,  if  he  uses  due  care,  and  the 
consequences  of  his  acts  are  such  as  could  not  be  foreseen,  then  it  is 
submitted  that  he  is  not  responsible.  Now  the  essence  of  this  case  is 
that  the  possibility  of  the  defendants'  act  causing  the  damage  it  did  was 
unknown  to  the  defendants.  It  has  been  argued,  indeed,  that  in  tres- 
pass knowledge  is  immaterial,  and  that  here  there  was  a  trespass  by 
the  defendants.  But  that  is  not  so.  The  circumstance  of  water  escaping 
from  the  defendants'  reservoir  by  means  of  a  defect  of  which  the  de- 
fendants neither  did  nor  could  know  cannot  be  treated  as  the  defend- 
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ants'  trespass.  The  defendants  did  not  themselves  bring  the  water  to 
their  land ;  the  water  coming  to  their  land  naturally,  they  used  it  when 
there  for  an  ordinary  purpose.  If  trespass  will  not  lie,  neither  will  an 
action  on  the  case,  for  that  involves  the  violation  of  some  duty.  To 
support  that  form  of  action  negligence  must  be  made  out,  or,  at  all 
events,  a  knowledge  on  the  defendants'  part  that  their  act  was  danger- 
ous. The  cases  cited  on  the  other  side  are  distinguishable.  To  most 
of  them  the  observation  applies  that  the  person  sought  to  be  made  re- 
sponsible was  aware,  when  he  did  the  act  which  caused  damage,  of 
the  probability  that  damage  would  result.  On  that  ground  Tenant  v. 
Goldwin,  1  Salk.  21,  360,  2  Lord  Raym.  1089  ;  Alston  v.  Grant,  supra; 
Hodgkinson  v.  Ennor,  supra;  and  Backhouse  v.  Bonomi,  supra,  are 
distinguishable.  Moreover,  in  Tenant  v.  Goldwin  the  declaration  con- 
tained an  averment  that  the  wall  which  kept  in  the  filth  ought  of  right 
to  be  repaired  by  the  defendant ;  and  the  question  arose  after  verdict 
on  a  motion  in  arrest  of  judgment.  In  Alston  v.  Grant  the  defendant 
was  rightly  held  liable  for  damage  arising  from  the  continued  use  of  a 
defectively  constructed  sewer,  with  knowledge  of  its  defective  state. 
In  Lawrence  v.  The  Great  Northern  Railway  Company^  supra,  the 
water  was  turned  on  to  the  plaintiff's  land  by  the  direct  act  of  the 
defendants ;  and  Bagnall  v.  The  London  &  North  Western  Railway 
Company,  supra,  proceeded  upon  the  same  principle.  In  Smith  v. 
Kenrick,  supra,  Cresswell,  J.,  in  delivering  judgment,  after  reviewing 
the  authorities,  and  pointing  out  that  in  each  of  them  "  negligence  was 
imputed  to  the  defendant  in  doing  the  act  on  his  own  land  which  proved 
injurious  to  his  neighbor,"  distinguished  the  case  under  discussion  on 
the  ground  that,  inasmuch  as  there  was  no  negligence  in  the  defendant, 
he  was  not  responsible.  In  Ohauntler  v.  Rohinson,  supra,  the  only 
point  decided  was  that  no  obligation  was  cast  by  law  on  the  owner  of  a 
house,  as  such,  to  keep  it  in  substantial  repair.  It  is  true  that  Sutton 
V.  Clarke,  supra,  contains  a  dictum,  unfavorable  to  the  defendants,  but 
that  dictum,  was  not  necessary  for  the  decision  of  the  case.  The  onty 
instances  which  are  to  be  found  of  a  liability  analogous  to  that  which  it 
is  sought  to  impose  on  the  defendants  are  instances  of  an  exceptional 
liability,  which  is  founded  on  the  custom  of  the  realm.  Instances  of 
such  a  liability  occur  in  the  case  of  carriers  and  innkeepers.  So  also, 
prior  to  the  6  Ann.  c.  31,  an  action  upon  the  case  lay  upon  the  general 
,  custom  of  the  realm  against  the  master  of  a  house  if  a  Are  were  kindled 
there  and  consumed  the  house  or  goods  of  another.  Com.  Dig.  tit. 
Action  upon  the  Case  for  Negligence  (A.  6)  ;  Tuhervil  v.  Stamp, 
supra;  Filliter  v.  Phippard,  11  Q.  B.  347  (E.  C.  L.  E.  vol.  63).  The 
fair  inference  from  those  exceptions  is  that  where  the  custom  of  the 
realm  did  not  extend,  the  rule  of  the  common  law  was  that  negligence 
must  be  shown.  As  regards  the  second  question,  viz.,  whether  there 
was,  in  fact,  negligence  for  which  the  defendants  are  responsible, 
Chadwick  v.  Trower,  supra,  is  in  point  to  show  that,  without  the 
means  of  knowing  that  peculiar  care  is  requisite,  there  is  no  negligence 

21 
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in  not  using  it.  The  facts  stated  in  this  case  show  that  neither  the  en- 
gineer nor  the  contractors  had  the  means  of  knowing  the  danger  they 
caused  to  the  plaintiff's  mines.  If  they  had  that  means,  however,  that 
circumstance  would  not  in  itself  be  sufficient  to  fix  the  defendants. 
JSutler  V.  Hunter,  7  H.  &  N.  826. 

Manisty  replied.  Cur.  ado.  vult. 

The  learned  judges  having  differed  in  opinion,  the  following  judg- 
ments were  delivered  in  the  ensuing  Trinity  Vacation  (June  23). 

Bramwell,  B.  The  facts  on  which,  as  it  seems  to  me,  the  question 
here  depends  are  as  follows :  The  plaintiff  is  the  occupier  of  mines 
which  he  has  worked  to  the  boundarj'  of  the  propertj'  in  or  under  which 
they  are.  The  defendants  have  made  a  reservoir,  and  filled  it  with  water, 
on  the  surface  of  property  separated  from  the  plaintiff's  bj^  property  of 
an  intervening  owner.  The  water  has  escaped  down  old  shafts  into  old 
workings  on  the  defendants'  premises,  has  passed  through  other  old 
workings  in  the  intermediate  premises,  has  reached  the  plaintiff's  work- 
ings, and  done  him  damage.  The  defendants  were  not  aware  of  the 
old  underground  workings  nor  of  the  communication  between  them.  I 
agree  with  Mr.  Mellish  the  case  is  singularly  wanting  in  authority,  and 
therefore,  while  it  is  always  desirable  to  ascertain  the  principle  on 
which  a  case  depends,  it  is  especiallj-  so  here. 

Now,  what  is  the  plaintiff's  right?  He  had  the  right  to  work  his 
mines  to  their  extent,  leaving  no  boundary  between  himself  and  the 
next  owner.  By  so  doing  he  subjected  himself  to  all  consequences  re- 
sulting from  natural  causes,  among  others  to  the  influx  of  all  water 
naturally  flowing  in.  But  he  had  a  right  to  be  free  from  what  has  been 
called  "  foreign"  water,  that  is,  water  artificiallj'  brought  or  sent  to  him 
directh'  or  indirectly  by  its  being  sent  to  where  it  would  flow  to  him. 
The  defendants  had  no  right  to  pour  or  send  watei-  on  to  the  plaintiff's 
works.  Had  they  done  so  knowingly  it  is  admitted  an  action  would 
lie  ;  and  that  it  would  if  they  did  it  again.  That  is  also  proved  bj-  the 
case  of  Hodgkinson  v.  Ennor,  supra.  The  plaintiff's  right  then  has 
been  infringed  ;  the  defendants  in  causing  water  to  flow  to  the  plaintiff 
have  done  that  which  they  had  no  right  to  do ;  what  difference  in  point 
of  law  does  it  make  that  thej'  have  done  it  unwittingly  ?  I  think  none, 
and  consequently'  that  the  action  is  maintainable.  The  plaintiff's  case 
is,  you  have  violated  mj'  rights,  j'ou  have  done  what  you  had  no  right 
to  do,  and  have  done  me  damage.  !  If  the  plaintiff  has  the  right  I  men- 
tion, the  action  is  maintainable.  If  he  has  it  not,  it  is  because  his 
right  is  only  to  have  his  mines  free  from  foreign  water  by  the  act  of 
those  who  know  what  they  are  doing.  I  think  this  is  not  so.  I  know 
no  case  of  a  right  so  limited.  As  a  rule  the  knowledge  or  ignorance  of 
the  damage  done  is  immaterial.  The  burthen  of  proof  of  this  proposition 
is  not  on  the  plaintiff.  - 

I  proceed  to  deal  with  the  arguments  the  other  way.  It  is  said  there 
must  be  a  trespass,  a  nuisance,  or  negligence.  I  do  not  agree,  and  I 
think  Backhouse  v.  Bonomi,  sxqyra,  shows  the  contrary.     But  why  is 
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notthis^a  trespass?  see  Gregory  v.  Piper,  9  B.  &  C.  591  (E.  C.  L.  R. 
vol.  17).  Wilfulness  is  not  material :  Leame  v.  Bray,  3  East,  593. 
Why  is  it  aqt  a  uuisance  ?  The  nuisance  is  not  in  the  reservoir,  but  in 
the  water  escaping.  As  in  Backhouse  v.  Bonomi,  the  act  was  lawful, 
•  the  mischievous  consequence  is  a  wrong.  Where  two  carriages  come 
in  collision,  if,  there  is  no  negligence  in  either  it  is  as  much  the  act  of 
the  one  driver  as  of  the  other  that  they  meet.  The  cases  of  carriers 
and  innkeepers  are  really  cases  of  contract,  and  though  exceptional; 
furnish  no  evidence  that  the  general  law  in  matters  wholly  independent 
of  contract  is  not  what  I  have  stated.  The  old  common-law  liability 
for  Are  created  a  liability  beyond  what  I  contend  for  here.  I  cannot 
think  Chadwick  v.  Trower,  supra,  opposed  to  this  view.  The  Court 
held  the  count  bad.  They  laid  stress  on  the  defendants  not  having 
notice,  but  I  think  the  decision  would  have  been,  and  properly  been, 
the  same  had  they  had  notice ;  because  it  was  not  shown  that  there 
was  any  right  in  the  plaintiff  to  have  his  vaults  so  built  as  to  impose  on 
the  defendants  the  burthen  of  pulling  down  their  premises  in  any  par- 
ticular waj'  or  with  any  particular  care.  On  the  other  hand,  the  cases 
of  Backhouse  v.  Bonomi,  supra;  Hodgkinson  v.  Ennor,  supra; 
Tenant  v.  Ooldwin,  supra,  seem  in  principle  in  point  for  the  plaintiff. 
It  is  clear  that  in  the  latter  case  the  Court  decided  that  the  defendant 
must  at  his  peril  keep  his  filth  from  injuring  his  neighbor,  for  "  't  is  a 
charge  of  common  right, "  —  Sic  utere  tuo  ut  alienum  non  Icedas. 
i  I  think,  therefore,  on  the  plain  ground  that  the  defendants  have 
\  caused  water  to  flow  into  the  plaintiff's  mines  which  but  for  their,  the 
defendants',  act  would  not  have  gone  there,  this  action  is  maintainable. 
I  think  that  the  defendants'  innocence,  whatever  ma}'  be  its  moral  bear- 
ing on  the  case,  is  immaterial  in  point  of  law.  But  I  may  as  well  add, 
that  if  the  defendants  did  not  know  what  would  happen,  their  agents 
knew  that  there  were  old  shafts  on  their  land,  —  knew  therefore  that 
the}'  must  lead  to  old  workings,  knew  that  those  old  workings  might 
extend  in  any  direction,  and  eonsequentl}'  knew  damage  might  happen. 
The  defendants  surely  are  as  liable  as  their  agents  would  be, — why 
should  not  they  and  the  defendants  be  held  to  act  at  their  peril  ?  But 
I  own  this  seems  to  me  rather  to  enforce  the  rule  that  knowledge  and 
wilfulness  are  not  necessary  to  make  the  defendants  liable,  than  to  give 
the  plaintiff  a  separate  ground  of  action. 

Mai^tin,  B.  The  circumstances  of  this  case  raise  two  questions. 
YJ  First,  assuming  the  plaintiff  and  defendants  to  be  the  owners  of  two 
adjoining  closes  of  land,  and  at  some  time  or  other  bej'ond  living  mem- 
ory coal  had  been  worked  under  both  closes,  and  that  the  workings 
under  the  close  of  the  defendants  communicated  with  the  workings  un- 
der the  close  of  the  plaintiff,  but  of  the  existence  of  such  workings  both 
plaintiff  and  defendants  were  ignorant,  and  that  the  defendants,  without 
any  negligence  or  default  whatever,  made  a  reservoir  upon  their  own 
land  for  the  purpose  of  collecting  water  to  supply  a  manufactory,  and 
that  the  water  escaped  from  an  old  shaft  at  the  bottom  of  the  reservoir 
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into  the  old  workings  below  the  defendants'  close  and  thence  into  the 
plaintiff's  close,  and  did  damage  there,  are  the  defendants  responsible  ? 
)0i(  The  second  question  is,  assuming  the  defendants  not;  to  be  respon- 
sible upon  the  above  state  of  facts,  does  it  make  any  difference  that  the 
defendants  employed  a  competent  engineer  and  competent  contractors 
who  were  ignorant,  of  the  existence  of  the  old  workings,  and  who 
selected  the  site  of  the  reservoir  and  planned  and  constructed  it,  and 
on  the  part  of  defendants  themselves  there  was  no  personal  negligence 
or  default  whatever,  but  in  point  of  fact  reasonable  and  proper  care  and 
skill  were  not  exercised  by  and  on  behalf  of  the  persons  so  employed 
with  reference  to  the  old  shafts  found  at  the  bottom  of  the  reservoir  to 
provide  for  the  sufficiency  of  the  reservoir  to  bear  the  pressure  of  the 
water  which,  when  filled  to  the  height  proposed,  it  would  have  to 
bear. 

It  has  been  contended  on  behalf  of  the  plaintiff  that  the  first  ques- 
tion ought  to  be  decided  in  the  aflBrmative.  Several  cases  were  cited  in 
support  of  this  view,  but  it  was  admitted  that  none  of  them  were  direct 
authorities.  Several  dicta  and  opinions  of  judges  were  also  cited,  but 
it  seems  to  me  that  it  cannot  be  afllrmed  that  in  any  one  of  them  the 
judge  had  clearly  in  his  contemplation  the  state  of  things  supposed  by 
the  first  question  to  exist.  If  therefore  there  was  no  authority  the 
other  way,  the  case  would  have  to  be  decided  upon  principle  and  legal 
analogy. 

First,  I  think  there  was  no  trespass.  In  the  judgment  of  my  brother 
Bramwell,  to  which  I  shall  hereafter  refer,  he  seems  to  think  the  act  of 
the  defendants  was  a  trespass,  but  I  cannot  concur,  and  I  own  it  seems 
to  me  that  the  cases  cited  by  him,  viz.,  Leame  v.  Bray,  supra,  and  Grreg- 
ory  V.  Piper,  supra,  prove  the  contrary.  1  think  the  true  criterion  of 
trespass  is  laid  down  in  the  judgments  in  the  forfner  case,  viz.,  that  to 
constitute  trespass  the  act  doing  the  damage  must  be  immediate,  and  that 
if  the  damage  be  mediate  or  consequential  (which  I  think  the  pi-esent 
was) ,  it  is  not  a  trespass.  Secondlj-,  I  think  there  was  no  nuisance  in 
the  ordinary  and  generally  understood  meaning  of  that  word,  that  is  to 
say,  something  hurtful  or  injurious  to  the  senses.  The  making  a  pond 
for  holding  water  is  a  nuisance  to  no  one.  The  digging  a  reservoir  in 
a  man's  own  land  is  a  lawful  act.  It  does  not  appear  that  there  was 
any  embankment,  or  that  the  water  in  the  reservoir  was  ever  above  the 
level  of  the  natural  surface  of  the  land,  and  the  water  escaped  from  the 
bottom  of  the  reservoir  and  in  ordinary  course  would  descend  by  grav- 
itation into  the  defendants'  own  land,  and  they  did  not  know  of  the 
existence  of  the  old  workings.  To  hold  the  defendants  liable  would 
therefore  make  them  insurers  against  the  consequence  of  a  lawful  act 
upon  their  own  land  when  they  had  no  reason  to  believe  or  suspect  that 
any  damage  was  likely  to  ensue. 

No  case  was  cited  in  which  the  question  has  arisen  as  to  real  prop- 
erty ;  but  as  to  personal  property  the  question  arises  ever}'  daj',  and 
there  is  no  better  established  rule  of  law  than  that  when  damage  is 
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done  to  personal  property,  and  even  to  the  person,  by  collision  either 
upon  the  road  or  at  sea,  there  must  be  negligence  in  the  party  doing  the 
damage  to  render  him  legally  responsible,  and  if  there  be  no  negligence 
the  party  sustaining  the  'damage  must  bear  with  it.  .  The  existence  of 
this  rule  is  proved,  by  the  exceptions  to  it,  viz.,  the  cases  of  the  inn- 
keeper and  common  carrier  of  goods  for  hire,  who  are  quasi  insurers. 
These  cases  are  said  to  be  bj-  the  custom  of  the  realm,  treating  them  as 
exceptions  from  the  ordinary  rule  of  law.  In  the  absence  of  authority 
to  the  contrary,  I  can  see  no  reason  why  damage  to  real  property 
should  be  governed  by  a  different  rule  or  principle  than  damage  to  per- 
sonal property.  There  is  an  instance  also  of  damage  to  real  property 
when  the  party  causing  it  was  at  common  law  liable  upon  the  custom 
of  the  realm  as  a  quasi  insurer,  viz.,  the  master  of  a  house,  if  a  fire  had 
kindled  there  and  consumed  the  house  of  another.  In  such  case  the 
master  of  the  house  was  liable  at  common  law  without  proof  of  neg- 
ligence on  his  part :  Comyns'  Digest,  Action  upon  the  Case  for  Neg- 
ligence (A.  6) .  This  seems  to  be  an  exception  from  the  ordinary  rule  of 
law  and,  in  my  opinion,  affords  an  argument  that  in  other  cases,  such 
as  the  present,  there  must  be  negligence  to  create  a  liability.  For 
these  reasons  I  think  the  first  question  ought  to  be  answered  in  favor 
of  the  defendants. 

Then  arises  the  second  question,  viz.,  does  it  make  any  difference 
that  reasonable  and  proper  care  and  skill  were  not  exercised  by  the  en- 
gineer and  contractors  employed  by  the  defendants  (they  being  com- 
petent persons)  with  reference  to  the  shafts,  which  were  five  old.  shafts 
running  vertically  downwards  in  the  portion  of  the  land  selected  for 
the  reservoir^  but  which  were  not  known  or  suspected  by  any  one  to 
be,  as  they  afterwards  proved  to  be^  shafts  which  had  been  made  for 
the  purpose  of  getting  coal  under  the  land  beneath  the  reservoir,  or 
that  the}'  led  to  coal  under  it.  Now,  assuming  that  the  want  of  reason- 
able and  proper  care  and  skill  by  the  engineer  and  contractors  consti- 
tuted, in  point  of  law,  want  of  reasonable  and  proper  skill  by  the. 
defendants  themselves  (which  is  by  no  means  a  clear  proposition),  J 
nevertheless  think  that  the  defendants  are  not  responsible.  The  as- 
sumed facts  are  these.  The  defendants  dig.  a  reservoir  in  their  own 
land ;  they  do  not  know  or  suspect  that  their  doing  it  in  the  man- 
ner they  did  would  do  any  damage  to  their  neighbor.  Is  there  any 
authority  to  show  that  the  law  casts  upon  them  a  liability  for  damage 
should  it  occur?  In  my  opinion  there  is  authority  to  the  contrary. 
Prima  facie  a  man  may  excavate  a  reservoir  for  water  in  his.  own 
land.  Whether  he  does  so  carefully  and  skilfull}' would  seem  to  be  his 
own  concern,  and  if  he  beignorant  that  any  fact  exists  which  makes  it 
dangerous  to  his  neighbor,  it  is  difficult,  to  see  what  duty  is  imposed 
upon  him  to  take  anj'  peculiar  care  or  use  any  particular  skill  in  the 
matter:  When  a  man  does  an  act  upon  his  own  close  which  of  itself  is 
lawful,  but  is  alleged  to  be  wrongful  towards  an  adjoining  neighbor  by 
reason  of  the  existence  of  some  underground  openings  between  their 
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two  closes,  reason  and  good  sense  would  seem  to  require  that  he  should 
know,  or  have  the  means  of  knowledge  of  the  existence  of  the  openings. 
How  can  a  man  be  said  to  be  negligent  when  he  is  ignorant  of  the  ex- 
istence of  the  circumstance  which  requires  the  exercise  of  care  ?  But 
as  I  have  before  said,  1  think  the  second  question,  and  therefore  neces- 
saril}'  the  first,  is  concluded  by  authority. 

The  case  of  Trower  v.  Chadwick  was  an  action  in  the  Common 
Pleas,  and  is  reported,  3  Bing.  N.  C.  334.  A  cause  of  action  alleged  in 
the  declaration  was  that  the  defendant  was  owner  and  occupier  of  a 
vault  and  walls,  and  was  about  to  pull  them  down,  and  that  it  was  his 
duty  to  use  due  care  and  skill  in  pulling  them  down,  but  that  hie  did 
not  do  so,  and  thereby  plaintiff's  vault  and  walls  were  damaged.  The 
Court  of  Common  Fleas  held  ,that  this  duty  was  imposed  by  law,  and 
that  a  breach  which  alleges  that  the  defendant  conducted  himself  so 
carelessly',  negligently^,  and  unskilfully  in  pulling  down  his  vault  and 
walls  as  thereby  to  injure  the  plaintiff's  vault  and  walls,  afforded  and 
was  a  good  cause  of  action.  Error  was  brought,  and  the  judgment  of 
the  Court  of  Exchequer  Chamber  is  reported  in  6  Bing.  N.  C.  1.  The 
judgment  of  the  Court  of  Common  Pleas  was  declared  to  be  erroneous 
in  the  most  direct  and  express  terms.  The  judgment  was  delivered  by 
Baron  Parke.  He  said  the  duty  alleged  was  to  use  due  care  and  skill 
in  pulling  down  the  vault  and  walls  adjoining  the  plaintiff's  vault  and 
walls,  so  that,  for  want  of  such  care  and  skill,  the  plaintiff's  vault  and 
walls  should  not  be  damaged,  and  the  breach  was  that  the  defendant 
did  not  use  such  due  care  and  skill,  and  that  by  reason  thereof  damage 
ensued.  He  then  proceeds  thus :  "  The  question  is,  whether  the  law 
imposes  upon  the  defendant  an  obligation  to  take  such  care  in  pulling 
down  his  vault  and  walls  as  that  the  adjoining  vault  shall  not  be  in- 
jured. Supposing  that  to  be  so  where  the  party  is  cognizant  of  the 
existence  of  the  vault,  we  are  all  of  opinion  that  no  such  obligation  can 
arise  where  there  is  no  averment  that  the  defendant  had  notice  of  its 
existence ;  for  one  degree  of  care  would  be  required  where  no  vault  ex- 
ists but  the  soil  is  left  in  its  natural  and  solid  state ;  another  where 
there  is  a  vault ;  and  another  and  still  greater  degree  of  care  would  be 
required  where  the  adjoining  vault  was  in  a  weak  and  fragile  condition. 
How  is  the  defendant  to  ascertain  the  precise  degree  of  care  and  caution 
the  law  requires  of  him  if  he  has  no  notice  of  the  existence  or  of  the 
nature  of  the  structure?  We  think  that  no  such  obligation  as  that 
alleged  exists  in  the  absence  of  notice."  Now,  substituting  defendants' 
reservoir  for  defendant's  vault  and  walls  in  Trower  v.  Chadwick,  and 
plaintiff's  close  and  coal  mine  for  the  plaintiff's  vault,  the  cases  seem 
to  be  identical.  I  can  perceive  no  distinction.  I  therefore  think  botli 
questions  ought  to  be  answered  in  the  negative,  and  that  the  defend- 
ants are  entitled  to  our  judgment. 

I  have  already  referred  to  the  judgment  of  my  brother  Bramwell, 
which  I  have  carefuUj'  read  and  considered,  but  cannot  concur  in  it.  I 
entertain  no  doubt  that  if  the  defendants  directly  and  by  their  immediate 
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act  cast  water  upon  the  plaintiff's  land  it  would  have  been  a  tres- 
pass, and  that  they  would  be  liable  to  an  action  for  it.  But  this  they 
did  not  do.  What  they  did  was  this,  they  dug  a  reservoir  in  their  own 
land  and  put  water  in  it  which',  by  underground  openings  of  which 
they  were  ignorant,  escaped  into  the  plaintiff's  land.  I  think  this  a 
very  different  thing  from  a  direct  casting  water  upon  the  land,  and  that 
the  legal  liabilities  consequent  upon  it  are  governed  by  a  different 
principle. 

So  also  I  do  not  think  the  cases  cited  by  him  as  in  point  of  principle 
in  favor  of  the  plaintiff  really  are  so.  In  Backhouse  v.  lionomi  the  act 
done  by  the  defendant  was  removing  the  natural  and  rightful  support  of 
his  neighbor's  land,  which  at  the  time  he  must  have  known  might  and 
probablj'  would  do  damage.  This  seems  to  me  a  very  different  thing 
from  making  a  reservoir  and  filling  it  with  water,  from  which  no  one 
supposed  any  damage  would  arise.  As  to  the  case  of  Tenant  v.  Gold- 
win,  reported  twice  in  Salkeld,  1  Salk.  21,  360,  and  also  in  Lord  Ray- 
mond's Reports,  2  Ld.  Raym.  1089,  I  cannot  understand  what  difficulty 
there  was  in  it,  or  how  it  can  be  an  authority  in  the  present  case.  Judg- 
ment had  gone  by  default.  The  motion  was  in  arrest  of  judgment,  and 
the  declaration  contained  an  averment  that  the  defendant  debuit  et 
solehat  to  repair  a  wall  between  the  plaintiff's  and  defendant's  closes, 
and  that  by  reason  of  the  want  of  repair  of  the  wall  the  damage  ensued. 
This  averment  was  admitted  to  be  true  by  the  form  of  the  proceeding, 
and  being  admitted,  I  cannot  myself  see  where  the  difflcultj'  was  as  to 
the  defendant's  liability,  or  how  the  case  can  be  an  authority  when  no 
such  liability  to  repair  is  admitted  to  exist.  It  is  not  alleged  in  the 
present  case  that  the  defendant  was  under  a  liability  to  stop  up  the 
opening  in  his  own  land  from  the  adjoining  land.  ' 

I  still  retain  the  opinion  I  originally  formed.  I  think  the  case  is 
governed  by  Chadwick  v.  Trower,  and  that  to  hold  the  defendant  liable 
without  negligence  would  be  to  constitute  him  an  insurer,  which,  in  my 
opinion,  would  be  contrary  to  legal  analogy  and  principle. 

Pollock,  C.  B.  The  question  in  this  case  is,  in  my  judgment,  one 
of  great  diflHculty,  and  therefore  of  much  doubt.  Apparently  it  has 
never  before  been  the  subject  of  litigation,  for  the  reports  are  without 
any  decided  case  in  point,  and  the  books  of  authoritj'  are  silent  on  the 
immediate  matter,  and  afford  only  indirect  assistance.  The  general 
question  is,  for  what  acts  done  on  his  own  land  (and  apparently  quite 
lawful)  is  the  owner  of  an  estate  liable,  if  it  should  turn  out  in  the  re- 
sult that  damage  is  thereby  occasioned  to  the  estate  of  another  (who  may 
be  an  immediate  or  a  distant  neighbor)  on  account  of  some  circumstance 
entirely  unknown  to  the  proprietor  who  causes  the  act  to  be  done  ? 

I  quite  agree  with  my  brother  Bramwell  that,  in  a  case  like  the  pres- 
ent, it  is  most  important  to  ascertain  the  principle  on  which  a  decision 
should  proceed.  As  one  mode  of  doing  so  I  will  assume  that  the  com- 
munication by  which  the  water  escaped  from  the  defendant's  to  the 
plaintiff's  estate  was  a  natural  one.    There  are  several  counties  in  Eng- 
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land  (Derbyshire  especially)  where  this  might  occur,  —r  where  a  natural 
communication  might  cause  water  to  pass  underground  to  a  distant 
property,  such  communication  being  whollj'  unknown  and  unsuspected 
by  either  party.  Now,  in  such  a  case  would  the  distant  neighbor  have 
a  right  of  action  if,  in  consequence  of  an  attempt  to,  form  an  artificial 
piece  of  water,  whether  for  utility  or  ornament,  it  escaped  into  an 
underground  channel  and  did  damage  beyond  the  limits  of  the  property 
on  which  the  reservoir ^was  formed?  I  see  no  ground  on  which  an 
action  could  be  maintained  for  the  damage  arising  under  such  circum- 
stances. Well,  then,  if  the  underground  communication  be  the  result 
of  the  complaining  party  having  exercised  his  right  to  take  the  miner- 
als, does  that  give  him  a  better  riglgi  to  complain?  I  own  I  think  not, 
and  I  agree  with  my  brother  Martin  that  no  action  will  lie.  It  appears  \ 
to  me  that  my  brother  £ramwell  assumes  too  strongly  that  the  com- 
plainant >'  had  a  right  to  be  free  from  what  is  called.  '  foreign  water.' " 
That  may  be  so  with  reference  to  surface-rights ;  but  I  am  not  pre^ 
pared  to  hold  that  this  applies  to  every  possible,  way  in  which  water 
maj'  happen  to  come.  There  being,  therefore,  no  authority  for  bring- 
ing such  an  action,  I  think  the  safer  course  is  to  decide  in  favor  of  the 
defendants. 

With  respect  to  the  negligence  of  the  engineer  employed  to  make  the 
reservoir,  it  is  not  stated  in  what  it  consisted,  nor  is  it  shown  that  it  is 
such  as  would  make  the  owner  of  the  land  responsible,  and  any  liability 
arising  from  the  acts  of  the  engineer  is  more  a  question  of  fact  than  of 
law. 

Channell,  B.    I  only  heard  a  part  of  the  argument,  and  therefore    ^ 
express  no  opinion. 

Judgment  for  the  defendants.  ' 

The  plaintiflF  brought  error  to  the  Exchequer  Chamber. 

Feb.  8,  1866.     Manisty,  Q.  C.  {J.  A.  Hmsell  with  him),  for  plaintiflf. 

[Argument  omitted.] 

MeUish,  Q.  C.  {T.  Jones  with  him),  for  defendants.  The  question  is 
a  novel  one,  but  authority  and  reason  are  in  favor  of  the  defendants. 
It  is  true  the  defendants  have  altered  the  condition  of  their  land,  but  on 
the  other  hand,  if  the  plaintiff  had  left  the  intervening  land  in  its  natu- 
ral state,  no  mischief  would  have  ensued.  The  mischief  was  caused  by 
secret  acts  done  partly  by  strangers,  partly  by  the  plaintiff  himself, 
which  have  broken  down  the  natural  partition  of  the  lands,  and  opened 
the  channels  by  which  the  water  has  come,  and  it  will  be  strange  if 
those  secret  acts,  not  communicated  to  the  defendants,  should  impose 
on  them  a  liability.  But  on  broad  principles  there  is,  no  such  obligation 
as  is  contended  for  on  the  other  side.  The  only  obligation  on  the  defend- 
ants is  to  take  care,  that  is,  reasonable  care,  not  to  injure  the  property 
of  others ;  and  to  establish  their  liability  in  this  action  it  will  be  neces- 
sary to  go  the  length  of  saying  that  an  owner  of  real  property  is  liable 
for  all,  damage  resulting  to  his  neighbor',s  property  from  anything  done 
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upon  his  own  land.  It  is  clear  that  there  is  no  such  obligation  with 
respect  to  personal  property.  The  right  not  to  have  "  foreign  water  " 
sent  upon  one's  land  is  not  a  greater  or  more  important  right  than  the 
right  not  to  have  one's  person  injured,  but  in  the  latter  case  no  right  of 
action  arises  unless  the  damage  is  caused  by  the  direct  act  of  the  defend- 
ant himself  or  by  his  negligence.  The  same  rule  applies  to  real  prop- 
erty, and  though  the  cases  are  fewer  they  are  to  this  effiect.  The 
instances  in  which  the  owner  of  real  property  has  been  held  liable  may 
be  classified  thus  :  first,  acts  of  trespass  ;  second,  acts  purposely  done, 
and  which  are  calculated  to  cause  the  injury  complained  of,  as  in 
Aldred's  Case,  9  Rep.  57  b ;  third,  cases  where,  by  reason  of  the  natu- 
ral relation  of  the  properties,  a  legal  relation  has  been  constituted 
between  them ;  as  in  the  case  of  the  right  to  support,  or  the  right  to 
a  watercourse,  which  are  natural  easements,  and  as  to  which  the  plain- 
tiff need  not  allege  anj*  special  title  in  himself,  nor  an^'  negligence  in 
the  defendant.  Here  no  right  of  this  latter  class  is  involved,  but  the 
right  is  the  same  as  the  right  of  any  subject  not  to  be  injured  by  any 
other  subject;  and  the  fallacy'  in  the  judgment  of  Bramwell,  B.,  in  the 
Court  below,  is  in  assuming  that  there  is  any  such  right  as  "to  be  free 
from  foreign  water,"  or  "not  to  have  water  turned  in  upon  one." 
There  is  no  such  right  distinct  from  the  general  right  of  ownership  in 
the  soil,  and  the  case  stands  on  the  same  footing  as  if  the  owner  had 
himself  been  drowned  at  the  bottom  of  the  mine.  The  second  class  of 
cases  is  illustrated  by  HodgMnson  v.  Ennor,  4  B.  &  S.  229  (E.  C.  L.  R. 
vol.  116)  ;  32  L.  J.  (Q.  B.)  231,  for  it  was  there  found  as  a  fact  that  the 
defendant  knew  that  the  channel  down  which  he  poured  the  dirty  water 
would  carry  it  to  the  plaintiff's  premises ;  he  threw  it  into  the  swallet 
meaning  that  it  should  be  carried  away,  and  it  might  perhaps  be  ad- 
mitted that,  having  done  this  intentionally,  he  would  be  liable  whether 
he  knew  where  it  would  go  to  or  not ;  but  the  defendants  here  have 
tried  to  keep  the  water  in,  but  by  its  own  weight  it  has  forced  its  way 
through. 

[Lush,  J.  Suppose  the  bank  of  the  reservoir  had  burst,  and  the 
water  had  flowed  over  the  surface  and  down  the  pit's  mouth.] 

The  distinction  between  the  surface  and  underground  passages  is  only 
material  as  a  circumstance  of  negligence  ;  with  reference  to  the  surface, 
the  facts  are  known  which  give  rise  to  the  obligation  to  take  care,  but 
the  ignorance  of  the  state  of  things  underground  takes  away  the  oppor- 
tunity of  exercising  care,  and  therefore  the  duty  to  exercise  it.  It  is 
for  this  purpose  only  that  the  defendants  rely  on  the  case  of  Chadwick 
v.  Trower,  6  Bing.  N.  C.  1  (E.  C.  L.  R.  vol.  37)  ;  supposing  it  made 
out  that  there  is  no  liability  except  where  there  is  carelessness,  that  case 
shows  that  there  can  be  nO'  carelessness  where  there  is  no  knowledge, 
nor  any  circumstances  giving  the  means  of  obtaining  knowledge, 
with  a  duty  to  know ;  and  there  is  no  case  where  a  defendant  has  been 
held  liable  without  such  knowledge  or  notice.  Tiat  being  so,  it  is 
immaterial  whether  or  not  the  duty  to  take  care  means,  a  duty  to 
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insure  against  all  consequences,  for  the  occasion  of  that  duty  has  never 
arisen. 

[Blackburn,  J.  The  present  point  may  be  illustrated  thus :  Sup- 
pose a  man  leans  against  mj'  cart,  if  I  remove  the  cart  suddenly,  and 
without  warning,  not  knowing  he  is  there,  I  am  not  liable  ;  but  if  I  do 
so  knowing  that  he  is  there,  though  he  has  no  right  to  lean  against  my 
cart,  j-et  I  am  liable  if  my  act  injures  him. 

WiLLES,  J.  Take  the  case  of  a  continuous  nuisance,  I  mean  con- 
tinuous in  its  own  character ;  the  person  who  erects  it  is  liable  at  once, 
the  person  who  succeeds  to  it  is  not  liable  unless  he  has  notice  and 
continues  it,  but  it  is  said  that  as  soon  as  he  has  notice  of  it  he  must 
abate.  Suppose  a  man  to  collect  a  quantity  of  springs  in  such  a  man- 
ner as  to  cause  them  to  pour  down  his  neighbor's  mine.  Assuming  that 
the  person  who  succeeded  to  the  possession  of  the  land  where  the 
springs  were  so  collected  would  not  be  liable  until  notice,  yet  you 
would  admit  that  upon  receiving  notice  he  would  be  liable  for  continuing 
it.  Then  is  there  any  case  where  the  same  doctrine  has  been  held  to 
apply  to  the  originator  of  the  nuisance  ?] 

It  is  submitted  that  the  liability  would  turn  on  the  defendants' 
knowledge,  and  that  in  each  case  knowledge  is  the  essential  condition 
of  liability.  In  the  absence  of  anj-  authority  distinguishing  liability  in 
respect  of  injury  to  real  property  from  liability  in  respect  of  other  in- 
juries, the  doctrine  laid  down  as  to  actions  of  the  latter  kind  applies, 
and  in  these  it  is  clear  that  negligence  must  be  shown.  This  is  illus- 
trated by  the  case  of  Scott  v.  London  Dock  Company,  3  H.  &  C.  596, 
34  L.  J.  (Ex.)  17,  220,  where  it  was  never  doubted  that  negligence 
must  be  alleged  and  proved,  and  the  only  question  was  whether  the 
fact  that  the  bale  which  fell  was  under  the  management  of  the  defend- 
ants' servants,  was  suflBcient  prima  facie  evidence  of  negligence.  A 
common  instance  is  that  of  collisions  of  ships  at  sea,  or  accidents 
caused  by  driving  or  riding  along  the  highway  as  Hammock  v.  White, 
11  C.  B.  N.  s.  588  (E.  C.  L.  R.  vol.  103),  31  L.  J.  (C.  P.)  129,  in  aU 
which  cases  without  negligence  there  is  no  liability. 

[Lush,  J.  Suppose  the  x;ase  of  a  gunpowder  magazine  bursting, 
what  liability  do  you  say  its  owners  would  incur  ?] 

None,  if  there  was  no  negligence  as  to  the  place  where  the  powder 
was  kept,  or  in  the  manner  of  keeping  it.  The  liability  as  to  fire,  for- 
merly an  absolute  duty  to  insure  against  all  mischief  caused  to  3'our 
neighbors  by  fire  arising  on  your  own  property,  is  said  to  have  been  by 
the  custom  of  the  realm  :  Turbervil  v.  Stamp,  1  Salk.  13  ;  Com.  Dig., 
Action  on  the  Case  for  Negligence  (A.  6) ;  and  since  the  passing  of 
14  Geo.  3,  c.  78,  and  the  decision  upon  s.  86  of  that  act  in  Filliter  v. 
Phippard,  11  Q.  B.  347  (E.  C.  L.  R.  vol.  63),  the  liability  for  injury 
by  fire  is  restricted  to  mischief  arising  from  negligence,  that  is,  it  is 
put  on  the  same  footing  as  liability  for  other  injuries.  The  sum  of  the 
argument  is,  that  to  make  the  defendant  liable  a  wrongful  act  must  be 
shown,  and  that  to  prove  the  act  wrongful  you  must  prove  it  negligent. 
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[WiLLES,  J.,  referred  to  Gregory  v.  Fiper,  9  B.  &  C.  591  ,(E.  C.  L.  R. 
vol.  17).]- 

That  was  a  case  of  trespass,  to  which  this  cannot  be  compared,  nor  is 
there  any  count  in  trepasss  here.  In  Gregory  v.  Piper  it  was  proved 
to  be  impossible  that  the  act  of  the  defendant's  servant  could  be  done 
as  the  defendant  directed  without  committing  a  trespass ;  the  act, 
therefore,  became  the  direct  act  of  the  defendant,  and  that  was  the 
ground  of  the  judgment.  The  distinction  is  between  acts  done  di- 
rectly by  the  defendant,  which  include  all  acts  which  are  specifically 
directed  by  him,  although  not  done  by  him  physically  or  in  his  pres- 
ence, and  things  which  are  only  the  consequences  of  what  he  does 
or  directs  to  be  done ;  it  is  in  respect  of  these  last  that  neghgence  is 
material. 

[Blackburn,  J.,  referred  to  Tenant  v.  Goldwin,  2  Ld.  Raym.  1089 ; 
1  Salk.  21,  360  ;  6  Mod.  311 ;  Holt,  500.] 

That  case  is  open  to  the  same  observation  ;  the  mischief  was  the  in- 
evitable consequence  of  the  combined  facts  that  the  defendant  put  the 
filth  there,  and  that  he  did  not  repair  the  wall,  which  was  his  own  wall. 
The  case  maj'  indeed  be  put  as  a  case  of  negligence,  the  negligence 
consisting  in  taking  no  care  to  prevent  the  filth  from  flowing  into  his 
neighbor's  premises. 

[Remainder  of  argument  omitted.]  Cur.  adv.  vult. 

May  14, 1866.  The  judgment  of  the  Court  (Willes,  Blackbukn,  Keat- 
ing, Mellok,  Montague,  Smith,  and  Lush,  JJ.)  was  delivered  by 

Blackburn,  J.  This  was  a  special  case  stated  by  an  arbitrator, 
under  an  order  of  nisi  prius,  in  which  the  question  for  the  Court  is 
stated  to  be,  whether  the  plaintiff  is  entitled  to  recover  any  and,  if  any, 
what  damages  from  the  defendants  by  reason  of  the  matters  therein- 
before stated. 

In  the  Court  of  Exchequer,  the  Chief  Baron  and  Martin,  B.,  were  of 
opinion  that  the  plaintiff  was  not  entitled  to  recover  at  all,  Bramwell,  B., 
being  of  a  different  opinion.  iThe  judgment  in  the  Exchequer  was  con- 
sequently given  for  the  defendants,  in  conformity  with  the  opinion  of 
the  majority  of  the  Court.  /(The  only  question  argued  before  us  was 
whether  this  judgment  was  right,  nothing  being  said  about  the  measure 
of  damages  in  case  the  plaintiff  should  be  held  entitled  to  recover.  jWe 
have  come  to  the  conclusion  that  the  opinion  of  Bramwell,  B.,  was 
right,  and  that  the  answer  to  the  question  should  be  that  the  plaintiff 
was  entitled  to  recover  damages  from  the  defendants  by  reason  of  the 
matters  stated  in  the  case,  and  consequently  that  the  judgment  below 
should  be  reversed,  but  we  cannot  at  present  say  to  what  damages  the 
plaintiff  is  entitled,      p 

It  appears  from  the'  statement  in  the  case  that  the  plaintiff  was  dam- 
aged by  his  property  being  flooded  by  water  which,  without  any  fault 
on  his  part,  broke  out  of  a  reservoir  constructed  on  the  defendants' 
land  by  the  defendants'  orders,  and  maintained  by  the  defendants. 
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It  appears  from  the  statement  in  the  case  [see  pp.  267-268],  that  the 
coal  under  the  defendants'  land  had,  at  some  remote  period,  been 
worked  out ;  but  this  was  unknown  at  the  time  when  the  defendants 
gave  directions  to  erect  the  reservoir,  and  the  water  in .  the  reservoir 
would  not  have  escaped  from  the  defendants'  land,  and  no  mischief 
would  have  been  done  to  the  plaintiff,  but  for  this  latent  defect  in  the 
defendants'  subsoil.  And  it  further  appears  [see  pp.  268-269]  that  the 
defendants  selected  competent  engineers  and  contractors  to  make  their 
reservoir,  and  themselves  personally  continued  in  total  ignorance'  of 
what  we  have  called  the  latent, defect  in  the  subsoil;  but  that  these 
persons  employed  by  them  in  the  course  of  the  work  became  aware 
of  the  existence  of  the  ancient  shafts,  filled  up  with  soU,  though  they 
did  not  know  or  suspect  that  they  were  shafts  communicating  with  old 
workings. 

It  is  found  that  the  defendants,  personally,  were  free  from  all  blame, 
but  that  in  fact  proper  care  and  skill  was  not  used  by  the  persons  em- 
ployed by  them  to  provide  for  the  suflflciency  of  the  reservoir  with 
reference  to  these  shafts. .  The  consequence  was  that  the  reservoir  when 
filled  with  water  burst  into  the  shafts,  the  water  flowed  down  through 
them  into  the  old  workings,  and  thence  into  the  plaintiff's  mine,  and 
there  did  the  mischief. 

The  plaintiff,  though  free  from  all  blame  on  his  part,  must  bear  the 
loss,  unless  he  can  establish  that  it  was  the  consequence  of  some  de- 
fault for  which  the  defendants  are  responsible.  .  The  question  of  law 
therefore  arises,  what  is  the  obligation  which  the  law  casts  on  a  person 
who,  like  the  defendants,  lawfully  brings  on  his  land  something  which, 
though  harmless  whilst  it  remains  there,  will  naturally  do  mischief  if  it 
escape  out  of  his  land.  It  is  agreed  on  all  hands  that  he  must  take 
care  to  keep  in  that  which  he  has  brought  on  the  land  and  keeps  there, 
in  order  that  it  may  not  escape  and  damage  his  neighbors ;  but  the 
question  arises  whether  the  duty  which  the  law  casts  upon  him,  under 
such  circumstances,  is  an  absolute  duty  to  keep  it  in  at  his  peril,  or  is, 
as  the  majority  of  the  Court  .of  Exchequer  have  thought,  merely  a  duty 
to  take  all  reasonable  and  prudent  precautions  in  order  to  keep  it  in, 
but  no  more.  If  the  first  be  the  law,  the  person  who  has  brought  on 
his  land  and  kept  there  something  dangerous,  and  failed  to  keep  it  in, 
is  responsible  for  all  the  natural  consequences  of  its  escape.  If  the  sec- 
ond be. the  limit  of  his  duty,  he  would  not  be  answerable  except  on 
proof  of  negligence,  and  consequently  would  not  be  answerable  for 
escape  arising  from  any  latent  defect  which  ordinary  prudence  and  skill 
could  not  detect. 

Supposing  the  second  to  be  the  correct  view  of  the  law,  a  further 
question  arises  subsidiary  to  the  first,  viz.,  whether  the  defendants  are 
not  so  far  identified  with  the  contractors  whom  they  employed  as  to  be 
responsible  for  the  consequences  of  .their  want  of  care  and  skill  in  mak- 
ing the  reservoir  in  fact  insufficient  with  reference  to  the  old  shafts,  of 
the  existence  of  which  they  were  aware,  though  they  had  not  ascer- 
tained where  the  shafts  went  to. 
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We  think  that  the  true  rule  of  law  is  that  the  person  who  for  his  own 
purposes  brings  on  his  lands  and  collects  and  keeps  there  anything  {N 
likely  to  do  mischief  if  it  escapes,  must  keep  it  in  at  his  peril,  and  if 
he  does  not  do  so,  is  prima  facie  answerable  for  all  the  damage  which 
is  the  natural  consequence  of  its  escape.  He  can  excuse  himself  by 
\ showing  that  the  escape  was  owing  to  the  plaintiff's  default;  or  per- 
haps that  the  escape  was  the  consequence  of  vis  major,  or  the  act  of 
God ;  but  as  nothing  of  this  sort  exists  here,  it  is  unnecessary  to  in- 
quire what  excuse  would  be  sufficient.  The  general  rule,  as  above 
stated,  seems  on  principle  just.  The  person  whose  grass  or  corn  is 
eaten  down  by  the  escaping  cattle  of  his  neighbor,  or  whose  mine  is 
flooded  by  the  water  from  his  neighbor's  reservoir,  or  whose  cellar 
is  invaded  by  the  filth  of  his  neighbor's  privj',  or  whose  habitation  is 
made  unhealthy  by  the  fumes  and  noisome  vapors  of  his  neighbor's 
alkali  works,  is  damnified  without  any  fault  of  his  own ;  and  it  seems 
but  reasonable  and  just  that  the  neighbor,  who  has  brought  something 
on  his  own  property  which  was  not  naturally  there,  harmless  to  others 
so  long  as  it  is  confined  to  his  own  property,  but  which  he  knows  to  be 
mischievous  if  it  gets  on  his  neighbor's,  should  be  obliged  to  make 
good  the  damage  which  ensues  if  he  does  not  succeed  in  confining  it  to 
his  own  property.  But  for  his  act  in  bringing  it  there  no  mischief  could 
have  accrued,  and  it  seems  but  just  that  he  should  at  his  peril  keep  it 
there,  so  that  no  mischief  may  accrue,  or  answer  for  the  natural  and 
anticipated  consequences.  And  upon  authority,  this  we  think  is  estab- 
lished to  be  the  law,  whether  the  things  so  brought  be  beasts,  or  water, 
or  filth,  or  stenches. 

The  case  that  has  most  commonly  occurred  and  which  is  most  fre- 
quently to  be  found  in  the  books  is  as  to  the  obligation  of  the  owner  of 
cattle  which  he  has  bi'ought  on  his  land  to  prevent  their  escaping  and 
doing  mischief.  The  law  as  to  them  seems  to  be  perfectly  settled  from 
early  times ;  the  owner  must  keep  them  in  at  his  peril,  or  he  will  be 
answerable  for  the  natural  consequences  of  their  escape ;  that  is,  with 
regard  to  tame  beasts,  for  the  grass  they  eat  and  trample  upon,  though 
not  for  any  injury  to  the  person  of  others,  for  our  ancestors  have  settled 
that  it  is  not  the  general  nature  of  horses  to  kick,  or  bulls  to  gore  ;  but 
if  the  owner  knows  that  the  beast  has  a  vicious  propensity  to  attack 
man,  he  will  be  answerable  for  that  too. 

As  early  as  the  Year  Book,  20  Ed.  4,  11,  placitum  10,  Brian,  C.  J., 
lays  down  the  doctrine  in  terras  very  much  resembling  those  used  by 
Lord  Holt  in  Tenant  v.  Goldioin,  2  Ld.  Eaym.  1089,  1  Salk.  360,  which 
will  be  referred  to  afterwards.  It  was  trespass  with  cattle.  Plea,  that 
the  defendant's  land  adjoined  a  place  where  defendant  had  common,  that 
the  cattle  strayed  from  the  common,  and  defendant  drove  them  back  as 
soon  as  he  could.  It  was  held  a  bad  plea.  Brian,  C.  J.,  says:  "  It 
behoves  him  to  use  his  common  so  that  he  shall  do  no  hurt  to  another 
man,  and  if  the  land  in  which  he  has  common  be  not  enclosed,  it  be- 
hoves him  to  keep  the  beasts  in  the  common  and  out  of  the  land  of  any 
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other."  He  adds,  when  it  was  proposed  to  amend  by  pleading  that  they 
were  driven  out  of  the  common  by  dogs,  that  although  that  might  give 
a  right  of  action  against  the  master  of  the  dogs,  it  was  no  defence  to 
the  action  of  trespass  by  the  person  on  whose  land  the  cattle  went.  In 
the  recent  case  of  Cox  v.  Burbidge,  13  C.  B.  n.  s.  438  (E.  C.  L.  E. 
vol.  106),  32  L.  J.  C.  P.  89,  Williams,  J.,  says  :  "  I  apprehend  the  gen- 
eral rule  of  law  to  be  perfectly  plain.  If  I  am  the  owner  of  an  animal 
in  which  by  law  the  right  of  property  can  exist,  I  am  bound  to  take 
care  that  it  does  not  stray  into  the  land  of  my  neighbor,  and  I  am 
liable  for  any  trespass  it  may  commit,  and  for  the  ordinary  conse- 
quences of  that  trespass.  Whether  or  not  the  escape  of  the  animal  is 
due  to  my  negligence  is  altogether  in\piaterial."  So  in  May  v.  Bur- 
den, 9  Q.  B.  112  (E.  C.  L.  R.  vol.  42),  the  Court,  after  an  elaborate 
examination  of  the  old  precedents  and  authorities,  came  to  the  conclu- 
sion that  "  a  person  keeping  a  mischievous  animal,  with  knowledge 
of  its  propensities,  is  bound  to  keep  it  secure  at  his  peril."  And 
in  1  Half's  Pleas  of  the  Crown,  430,  Lord  Hale  states  that  where 
one  keeps  a  beast,  knowing  its  nature  or  habits  are  such  that  the  nat- 
ural consequence  of  his  being  loose  is  that  he  will  harm  men,  the  owner 
' '  must  at  his  peril  keep  him  up  safe  from  doing  hurt ;  for  though  he 
use  his  diligence  to  keep  him  up,  if  he  escape  and  do  harm,  the  owner 
is  liable  to  answer  damages ;  "  though,  as  he  proceeds  to  show,  he  will 
not  be  liable  criminally  without  proof  of  want  of  care.  In  these  latter 
authorities  the  point  under  consideration  was  damage  to  the  pe;;son, 
and  what  was  decided  was,  that  where  it  was  known  that  hurt  to  the 
person  was  the  natural  consequence  of  the  animal  being  loose,  the 
owner  should  be  responsible  in  damages  for  such  hurt,  though  where  it 
was  not  known  to  be  so,  the  owner  was  not  responsible  for  such  dam- 
ages ;  but  where  the  damage  is,  like  eating  grass  or  other  ordinary  in- 
gredients in  damage  feasant,  the  natural  consequence  of  the  escape, 
the  rule  as  to  keeping  in  the  animal  is  the  same.  In  Com.  Ti'ig.  Droit. 
(M.  2),  it  is  said  that  "  if  the  owner  of  200  acres  in  a  common  moor 
enfeoffs  B.  of  50  acres,  B.  ought  to  enclose  at  his  peril,  to  prevent  dam- 
age by  his  cattle  to  the  other  150  acres.  For  if  his  cattle  escape  thither 
they  may  be  distrained  damage  feasant.  So  the  owner  of  the  150  acres 
ought  to  prevent  his  cattle  from  doing  damage  to  thfe  50  acres  at  his 
peril."  The  authoritj'  cited  is  Dyer,  372  b.,  where  the  decision  was 
that  the  cattle  might  be  distrained  ;  the  inference  from  that  decision, 
that  the  owner  was  bound  to  keep  in  his  cattle  at  his  peril,  is,  we  think, 
legitimate,^  and  we  have  th&  high  authority,  of  Comyhs  for  saying  that 
such  is  the  law. .  In  Jihe  note  to  Fitzherbert,'Nat.  Brevium,  128,  which 
is  attributed  to  Lord  Hale,  it  is  said,  "  If  A.  and  B.  have  lands  adjoin- 
ing, where  there  is  no  enclosure,  the  one  shall  have  trespass  against 
the  other  on  an  escape  of  their  beasts' respectively  :  Dyer,  372,  Eastal 
Ent.  621,  20  Ed.  4,  10  ;  although  wild  do^,  &c.,  drive  the  cattle  of  the 
one  into'the  lands  of  the  other."  No  case  is  known  to  us  on  which  in 
replevin  it  has  ever  been  attempted  to  plead  in  bar  to  an  avowry  for 
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distress  damage  feasant,  that  the  cattle  had  escaped  without  any  negli- 
gence on  the  part  of  the  plaintiff,  and  surely  if  that  could  have  been  a 
good  plea  in  bar,  the  facts  must  often  have  been  such  as  would  have 
supported  it.  These  authorities,  and  the  absence  of  any  authority  to 
the  contrary,  justify  Williams,  J.,  in  saying,  as  he  does  in  Cox  v.  Bur- 
bridge,  supra,  that  the  law  is  clear  that  in  actions  for  damage  occa- 
sioned by  animals  that  have  not  been  kept  in  by  their  owners,  it  is  quite 
immaterial  whether  the  escape  is  by  negligence  or  not. 

As  has  been  already  said,  there  does  not  appear  to  be  any  difference 
in  principle  between  the  extent  of  the  duty  cast  on  him  who  brings  cat- 
tle on  his  land  to  keep  them  in,  and  the  extent  of  the  duty  imposed  on 
him  who  brings  on  his  land  water,  filth,  or  stenches,  or  any  other  thing 
which  will,  if  it  escape,  naturally  do  damage,  to  prevent  their  escaping 
and  injuring  his  neighbor ;  and  the  case  of  Tenant  v.  Goldvnn,  supra, 
is  an  express  authority  that  the  duty  is  the  same,  and  is,  to  keep  them 
in  at  his  peril. 

As  Martin,  B. ,  in  his  judgment  below,  appears  not  to  have  understood 
that  case  in  the  same  manner  as  we  do,  it  is  proper  to  examine  it  in 
some  detail.  It  was  a  motion  in  arrest  of  judgment  after  judgment  by 
default,  and  therefore  all  that  was  well  pleaded  in  the  declaration  was 
admitted  to  be  true.  The  declaration  is  set  out  at  full  length  in  the 
report  in  6  Mod.  p.  311.  It  alleged  that  the  plaintiff  had  a  cellar 
which  laj'  contiguous  to  a  messuage  of  the  defendant,  "  and  used  {sole- 
bat)  to  be  separated  and  fenced  from  a  privy  house  of  office,  parcel  of 
the  said  messuage  of  defendant,  by  a  thick  and  close  wall,  which  be- 
longs to  the  said  messuage  of  the  defendant,  and  by  the  defendant  of 
right  ought  to  have  been  repaired  {jure  debuit  reparari) ."  Yet  he  did 
not  repair  it,  and  for  want  of  repair  filth  flowed  into  plaintiff's  cellar. 
The  case  is  reported  by  Salkeld,  who  argued  it,  in  6  Mod.,  and  by  Lord 
Raymond,  whose  report  is  the  fullest.  The  objection  taken  was  that 
there  was  nothing  to  show  that  the  defendant  was  under  an}'  obligation 
to  repair  the  wall,  that,  it  was  said,  being  a  charge  not  of  common 
right,  and  the  allegation  that  the  wall  de  jure  debuit  reparari  by  the 
defendant  being  an  inference  of  law  which  did  not  arise  from  the  facts 
alleged.  Salkeld  argued  that  this  general  mode  of  stating  the  right 
was  sufficient  in  a  declaration,  and  also  that  the  duty  alleged  did  of 
common  right  result  from  the  facts  stated.  It  is  not  now  material  to 
inquire  whether  he  was  or  was  not  right  on  the  pleading  point.  All 
three  reports  concur  in  saying  that  Lord  Holt,  during  the  argument,  in- 
timated an  opinion  against  him  on  that,  but  that  after  consideration  the 
Court  gave  judgment  for  him  on  the  second  ground.  In  the  report  of 
6  Mod.  314,  it  is  stated :  "  And  at  another  day  per  totam  curiam:  The 
declaration  is  good  ;  for  there  is  a  sufficient  cause  of  action  appearing 
in  it ;  but  not  upon  the  word  '  solebat.'  If  the  defendant  has  a  house 
of  office  enclosed  with  a  wall  which  is  his,  he  is  of  common  right  bound 
to  use  it  so  as  not  to  annoy  another.  .  .  .  The  reason  here  is,  tliat  one 
must  use  his  own  so  as  thereby  not  to  hurt  another,  and  as  of  common 
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right  one  is  bound  to  keep  his  cattle  from  trespassing  on  his  neighbor, 
so  he  is  bound  to  use  anything  that  is  his  so  as  not  to  hurt  another  by 
such  user.  .  .  .  Suppose  one  sells  a  piece  of  pasture  lying  open  to 
another  piece  of  pasture  which  the  vendor  has,  the  vendee  is  bound  to 
keep  his  cattle  from  running  into  the  vendor's  piece ;  so  of  dung  or 
anything  else."  There  is  here  an  evident  allusion  to  the  same  case  in 
Dyer,  see  ante,  p.  334,  as  is  referred  to  in  Com.  Dig.  Droit.  (M.  2) . 
Lord  Raymond  in  his  report,  2  Ld.  Raym.  at  p.  1092,  says  :  "  The  last 
day  of  term,  Holt,  C.  J.,  delivered  the  opinion  of  the  Court  that  the 
declaration  was  sufficient.  He  said  that  upon  the  face  of  this  declara- 
tion there  appeared  a  sufficient  cause  of  action  to  entitle  the  plaintiff  to 
have  his  judgment;  that  they  did  nofrgo  upon  the  solebat,  or  the  jure 
debuit  reparari,  as  if  it  were  enough  to  say  that  the  plaintiff  had  a 
house  and  the  defendant  had  a  wall,  and  he  ought  to  repair  the  wall ; 
but  if  the  defendant  has  a  house  of  office,  and  the  wall  which  separates 
the  house  of  office  from  the  plaintiff's  house  is  all  the  defendant's,  he  is 
of  common  right  bound  to  repair  it.  .  .  .  The  reason  of  this  case  is 
upon  this  account,  that  everj'  one  must  so  use  his  own  as  not  to  do 
damage  to  another ;  and  as  every  man  is  bound  so  to  look  to  his  cattle 
as  to  keep  them  out  of  his  neighbor's  ground,  that  so  he  may  receive 
no  damage ;  so  he  must  keep  in  the  fllth  of  his  house  of  office  that  it 
may  not  flow  in  upon  and  damnify  his  neighbor.  ...  So  if  a  man  has 
two  pieces  of  pasture  which  lie  open  to  one  another,  and  sells  one  piece, 
the  vendee  must  keep  in  his  cattle  so  as  they  shall  not  trespass  upon 
the  vendor.  So  a  man  shall  not  lay  his  dung  so  high  as  to  damage 
his  neighbor,  and  the  reason  of  these  cases  is  because  every  man  must 
so  use  his  own  as  not  to  damnify  another."  Salkeld,  who  had  been 
counsel  in  the  case,  reports  the  judgment  much  more  concisely  (1  Salk. 
361),  but  to  the  same  effect;  he  says:  "The  reason  he  gave  for  his 
judgment  was  because  it  was  the  defendant's  wall  and  the  defendant's 
filth,  and  he  was  bound  of  common  right  to  keep  his  wall  so  as  his  filth 
might  not  damnify  his  neighbor,  and  that  it  was  a  trespass  on  his  neigh- 
bor, as  if  his  beasts  should  escape,  or  one  should  make  a  great  heap  on 
the  border  of  his  ground,  and  it  should  tumble  and  roll  down  upon  his 
neighbor's,  ...  he  must  repair  the  wall  of  his  house  of  office,  for  he 
whose  dirt  it  is  must  keep  it  that  it  may  not  trespass."  It  is  worth  no- 
ticing how  completely  the  reason  of  Lord  Holt  corresponds  with  that  of 
Brian,  C.  J.,  in  the  cases  already  cited  in  20  Ed.  4.  Martin,  B.,  in  the 
Court  below  says  that  he  thinks  this  was  a  case  without  difficulty,  be- 
cause the  defendant  had,  by  letting  judgment  go  bj'  default,  admitted 
his  liability  to  repair  the  wall,  and  that  he  cannot  see  how  it  is  an 
authority  for  any  case  in  which  no  such  liability  is  admitted.  But  a 
perusal  of  the  report  will  show  that  it  was  because  Lord  Holt  and  his 
colleagues  thought  (no  matter  for  this  purpose  whether  rightly  or 
wrongly)  that  the  liability  was  not  admitted,  that  they  took  so  much 
trouble  to  consider  what  liability  the  law  would  raise  from  the  admitted 
facts,  and  it  does  therefore  seem  to  us  to  be  a  very  weighty  authority 
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m  support  of  the  position  that  he  who  brings  and  keeps  anything,  no 
matter  whether  beasts,  or  filth,  or  clean  water,  or  a  heap  of  eartlj  or 
dung  on  his  premises,  must  at  his  peril  prevent  it  from  getting  on  his 
neighbor's,  or  make  good  all  the  damage  which  is  the  natural  conse- 
quence of  its  doing  so.  No  case  has  been  found  in  which  the  question 
as  to  the  liability  for  noxious  vslpors  escaping  from  a  man's  works  by 
inevitable  accident  has  been  discussed,  but  the  following  case  will  illus- 
trate it.  Some  years  ago  several  actions  were  brought  against  the 
occupiers  of  some  alkali  works  at  Liverpool  for  the  damage  alleged  to 
be  caused  by  the  chlorine  fumes  of  their  works.  The  defendants  proved 
that  they  at  great  expense  erected  contrivances  by  which  the  fumes  of 
chlorine  were  condensed  and  sold  as  muriatic  acid,  and  they  called  a 
great  body  of  scientific  evidence  to  prove  that  this  apparatus  was  so 
perfect  that  no  fumes  possiblj'  could  escape  from  the  defendants'  chim- 
neys. On  this  evidence  it  was  pressed  upon  the  jury  that  the  plaintiff's 
damage  must  have  been  due  to  some  of  the  numerous  other  chimneys  in 
the  neighborhood  ;  the  jury,  however,  being  satisfied  that  the  mischief 
was  occasioned  by  chlorine,  drew  the  conclusion  that  it  had  escaped 
from  the  defendants'  works  somehow,  and  in  each  case  found  for  the 
plaintiff.  No  attempt  was  made  to  disturb  these  verdicts  on  the  ground 
that  the  defendants  had  taken  every  precaution  which  prudence  or  skill 
could  suggest  to  keep  those  fumes  in,  and  that  they  could  not  be  respon- 
sible unless  negligence  were  shown  ;  yet,  if  the  law  be  as  laid  down  by 
the  majority  of  the  Court  of  Exchequer,  it  would  have  been  a  very 
obvious  defence.  If  it  had  been  raised  the  answer  would  probablj' 
have  been  that  the  uniform  course  of  pleading  in  actions  on  such  nui- 
sances is  to  say  that  the  defendant  caused  the  noisome  vapors  to  arise 
on  his  premises,  and  suffered  them  to  come  on  the  plaintiff's,  without 
stating  that  there  was  any  want  of  care  or  skill  in  the  defendant,  and 
that  tlae  case  of  Tenant  v.  Goldwin,  supra,  showed  that  this  was 
founded  on  the  general  rule  of  law,  that  he  whose  stuff  it  is  must  keep 
it  that  it  may  not  trespass.  There  is  no  difference  in  this  respect  be- 
tween chlorine  and  water ;  both  will,  if  they  escape,  do  damage,  the 
one  by  scorching  and  the  other  by  drowning,  and  he  who  brings  them, 
there  must  at  his  peril  see  that  they  do  not  escape  and  do  that  mis- 
chief. What  is  said  by  Gibbs,  C.  J.,  in  Sutton  v.  Clarke,  6  Taunt.  44 
(E.  C.  L.  R.  vol.  1),  though  not  necessary  for  the  decision  of  the  case,, 
shows  that  that  ver^'  learned  judge  took  the  same  view  of  the  law  that 
was  taken  by  Lord  Holt.  But  it  was  further  said  by  Martin,  B.,  that 
when  damage  is  done  to  personal  property,  or  even  to  the  person,  by 
collision,  either  upon  land  or  at  sea,  there  must  be  negligence  in  the 
party  doing  the  damage  to  render  him  legally-  responsible  ;  and  this  is 
no  doubt  true,  and  as  was  pointed  out  by  Mr.  Mellish  during  his  argu- 
ment before  us,  this  is  not  confined  to  cases  of  collision,  for  there  are 
many  cases  in  which  proof  of  negligence  is  essential,  as,  for  instance, 
where  an  unruly  horse  gets  on  the  footpath  of  a  public  street  and  kills- 
a  passenger,  Hammack  v.  White,  11  C.  B.  n,  s.  588  (E.  C.  L.  R.  vol. 
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103) ;  31  L.  J.  (C.  P.)  129  ;  or  where  a  person  in  a  dock  is  struck  by 
the  falling  of  a  bale  of  cotton  which  the  defendant's  servants  are  lower- 
iug :  Scott  V.  London  Dock  Company,  3  H.  &  C.  596  ;  35  L.  J.  (Ex.) 
17,  220;  and  manj-  other  similar  cases  may  be  found.  But  we  think 
these  cases  distinguishable  from  the  present.  Traffic  on  the  highways^ 
whether  bj'  land  or  sea,  cannot  be  conducted  without  exposing  those 
whose  persons  or  property  are  near  it  to  some  inevitable  risk  ;  and  that 
being  so,  those  who  go  on  the  highway,  or  have  their  propertj-  adjacent 
to  it,  may  well  be  held  to  do  so  subject  to  their  taking  upon  themselves 
the  risk  of  injurj'  from  that  inevitable  danger ;  and  persons  who  by  the 
license  of  the  owner  pass  near  to  warehouses  where  goods  are  being 
raised  or  lowered,  certainh'  do  so  sul^ect  to  the  inevitable  risk  of  ac- 
cident. In  neither  case,  therefore,  can  they  recover  without  proof  of 
want  of  care  or  skill  occasioning  the  accident ;  and  it  is  believed  that 
all  the  cases  in  which  inevitable  accident  has  been  held  an  excuse  for 
TfihsX  prima  facie  was  a  trespass,  can  be  explained  on  the  same  prin- 
ciple, viz.,  that  the  circumstances  were  such  as  to  show  that  the  plain- 
tiff had  taken  that  risk  upon  himself.  But  there  is  no  ground  for 
saying  that  the  plaintiff  here  took  upon  himself  &ny  risk  arising  from 
the  uses  to  which  the  defendants  should  choose  to  apply  their  land. 
He  neither  knew  what  these  might  be,  nor  could  he  in  any  waj-  control 
the  defendants,  or  hinder  their  building  what  reservoirs  thej-  liked, 
and  storing  up  in  them  what  water  they  pleased,  so  long  as  the  de- 
fendants succeeded  in  preventing  the  water  which  they  there  brought 
from  interfering  with  the  plaintiff's  property. 

The  view  which  we  take  of  the  first  point  renders  it  unnecessary  to 
consider  whether  the  defendants  would  or  would  not  be  responsible  for 
the  want  of  care  and  skill  in  the  persons  emploj'ed  by  them,  under  the 
circumstances  stated  in  the  case  [pp.  268-269]. 

We  are  of  opinion  that  the  plaintiff  is  entitled  to  recover,  but  as  we 
have  not  heard  any  argument  as  to  the  amount,  we  are  not  able  to  give 
judgment  for  what  damages.  The  parties  probably  will  empower  their 
counsel  to  agree  on  the  amount  of  damages  :  should  the3'  differ  on  the 
principle  the  case  may  be  mentioned  again. 

Judgment  for  the  plaintiff . 

Kylands  and  Horrocks  brought  error  to  the  House  of  Lords  against 
the  judgment  of  the  Exchequer  Chamber,  which  had  reversed  the  judg- 
ment of  the  Court  of  Exchequer. 

Julj',  1868.  Sir  E.  Palmer,  Q.  C,  and  T.  Jones,  Q.  C,  for  the 
original  defendants,  now  plaintiffs  in  error. 

Manisty,  Q.  C,  and  J.  A.  Mussell,  Q.  C,  for  the  plaintiff  below,  now 
defendant  in  error. 

[Arguments  omitted.] 

The  Lord  Chancellor  (Lord  Cairns).  My  Lords,  in  this  case  the 
plaintiff  (I  may  use  the  description  of  the  parties  in  the  action)  is  the 
occupier  of  a  mine  and  works  under  a  close  of  land.     The  defendants 
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are  the  owners  of  a  mill  in  his  neighborhood,  and  they  proposed  to 
make  a  reservoir  for  the  purpose  of  keeping  and  storing  water  to  be 
used  about  their  mill  upon  another  close  of  land,  which,  for  the  pur- 
poses of  this  case,  raaj'  be  taken  as  being  adjoining  to  the  close  of  the 
plaintiff,  although  in  point  of  fact  some  intervening'land  lay  between  the 
two.  Underneath  the  close  of  land  of  the  defendants  on  which  they 
proposed  to  constrrtct  their  reservoir  there  were  certain  old  and  disused 
mining  passages  and  works.  There  were  five  vertical  shafts  and  some 
horizontal  shafts  communicating  with  them.  The  vertical  shafts  had 
been  filled  up  with  soil  and  rubbish,  and  it  does  not  appear  that  anj' 
person  was  aware  of  the  existence  either  of  the  vertical  shafts  or  of  the 
horizontal  works  communicating  with  them.  In  the  course  of  the  work- 
ing by  the  plaintiflF  of  his  mine  he  had  gradually  worked  through  the 
seams  of  coal  underneath  the  close,  and  had  come  into  contact  with 
the  old  and  disused  works  underneath  the  close  of  the  defendants. 

In  that  state  of  things  the  reservoir  of  the  defendants  was  con- 
structed. It  was  constructed  by  them  through  the  agency  and  inspec- 
tion of  an  engineer  and  contractor.  Personally,  the  defendants  appear 
to  have  taken  no  part  in  the  works,  or  to  have  been  aware  of  any  want 
of  security  connected  with  them.  \As  regards  the  engineer  and  the  con- 
tractor, we  must  take  it  from  the  case  that  thej'  did  not  exercise,  as  far 
as  they  were  concerned,  that  reasonable  care  and  caution  which  they 
might  have  exercised,  taking  notice,  as  they  appear  to  have  taken  no- 
tice, of  the  vertical  shafts  filled  up  in  the  manner  which  I  have  men- 
tioned. /  However,  my  Lords,  when  the  reservoir  was  constructed  and 
filled,  or  partly  filled,  with  water,  the  weight  of  the  water  bearing  upon 
the  disused  and  imperfectly  filled-up  vertical  shafts,  broke  through 
those  shafts.  The  water  passed  down  them  and  into  the  horizontal 
workings,  and  from  the  horizontal  workings  under  the  close  of  the  de- 
fendants it  passed  on  into  the  workings  under  the  close  of  the  plaintiff, 
and  flooded  his  mine,  causing  considerable  damage,  for  which  this 
action  was  brought. 

The  Court  of  Exchequer,  when  the  special  case  stating  the  facts  to 
which  I  have  referred  was  argued,  wa?  of  opinion  that  the  plaintiff  had 
established  no  cause  of  action.  The  Court  of  Exchequer  Chamber, 
before  which  an  appeal  from  this  judgment  was  argued,  was  of  a  con- 
trary opinion,  and  the  judges  there  unanimously  arrived  at  the  conclu- 
sion that  there  was  a  cause  of  action,  and  that  the  plaintiff  was  entitled 
to  damages. 

My.  Lords,  the  principles  on  which  this  case  must  be  determined  ap- 
pear to  me  to  be  extremely  simple.  The  defendants,  treating  them  as 
the  owners  or  occupiers  of  the  close  on  which  the  reservoir  was  con- 
structed, might  lawfnll3'  have  used  that  close  for  any  purpose  for  which 
it  might  in  the  ordinary  course  of  the  enjoyment  of  land  be  used  ;  and 
if,  in  what  I  may  term  the  natural  user  of  that  land,  there  had  been  any 
accumulation  of  water,  either  on  the  surface  or  underground,  and  if,  by 
the  operation  of  the  laws  of  nature,  that  accumulation  of  water  had 
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passed  off  into  the  close  occupied  by  the  plaintiff,  the  plaintiff  could 
not  have  complained  that  that  result  had  taken  place.  If  he  had  de- 
sired to  guard  himself  against  it,  it  would  have  lain  upon  him  to  have 
done  so  bj'  leaving,  or  by  interposing,  some  barrier  between  his  close 
and  the  close  of  the  defendants  in  order  to  have  prevented  that  opera- 
tion of  the  laws  of  nature. 

As  an  illustration  of  that  principle,  I  may  refer  to  a  case  which  was 
cited  in  the  argument  before  j-our  Lordships,  the  case  of  Smith  v. 
Kenrick,  in  the  Court  of  Common  Pleas,  7  C.  B.  515  (E.  C.  L.  R. 
vol.  62). 

On  the  other  hand,  if  the  defendants,  not  stopping  at  the  natural  use 
of  their  close,  had  desired  to  use  it  for  any  purpose  which  I  maj-  term 
a  non-natural  use,  for  the  purpose  of  introducing  into  the  close  that 
which  in  its  natural  condition  was  not  in  or  upon  it,  for  the  purpose  of 
introducing  water  either  above  or  below  ground  in  quantities  and  in  a 
manner  not  the  result  of  any  work  or  operation  on  or  under  the  land  ; 
and  if  in  conseqnence  of  their  doing  so,  or  in  consequence  of  any  imper- 
fection in  the  mode  of  their  doing  so,  the  water  came  to  escape  and  to 
pass  off  into  the  close  of  the  plaintiff,  then  it  appears  to  me  that  that 
which  the  defendants  were  doing  they  were  doing  at  their  own  peril ; 
and  if  in  the  course  of  their  doing  it  the  evil  arose  to  which  I  have  re- 
ferred, the  evil,  namely,  of  the  escape  of  the  water  and  its  passing  away 
to  the  close  of  the  plaintiff  and  injuring  the  plaintiff,  then  for  the  con- 
sequence of  that,  in  my  opinion,  the  defendants  would  be  liable.  As 
the  case  of  Smith  v.  Kenrick  is  an  illustration  of  the  first  principle  to 
which  I  have  referred,  so  also  the  second  principle  to  which  I  have 
referred  is  well  illustrated  by  another  case  in  the  same  Court,  the  ease 
of  Baird  v.  Williamson,  15  C.  B.  n.  s.  317  (E.  C.  L.  K.  vol.  109), 
which  was  also  cited  in  the  argument  at  the  Bar. 

My  Lords,  these  simple  principles,  if  they  are  well  founded,  as  it 
appears  to  me  they  are,  really  dispose  of  this  case. 

The  same  result  is  arrived  at  on  the  principles  referred  to  by  Mr. 
Justice  Blackburn  in  his  judgment  in  the  Court  of  Exchequer  Chamber, 
where  he  states  the  opinion  of  that  Court  as  to  the  law  in  these  words : 
I'  We  think  that  the  true  rule  of  law  is  that  the  person  who,  for  his  own 
•  purposes,  brings  on  his  land  and  collects  and  keeps  there  anything 
likely  to  do  mischief  if  it  escapes,  must  keep  it  in  at  his  peril ;  and  if 
he  does  not  do  so,  is  prima  facie  answerable  for  all  the  damage  which 
is  the  natural  consequence  of  its  escape.  He  can  excuse  himself  by 
showing  that  the  escape  was  owing  to  the  plaintiff's  default ;  or,  per- 
haps, that  the  escape  was  the  consequence  of  vis  major,  or  the  act  of 
God ;  but  as  nothing  of  this  sort  exists  here,  it  is  unneeessarj-  to 
inquire  what  excuse  would  be  sufHcient./  The  general  rule,  as  above 
stated,  seems  on  principle  just.  The  person  whose  grass  or  corn  is 
eaten  down  by  the  escaping  cattle  of  his  neighbor,  or  whose  mine  is 
flooded  by  the  water  from  his  neighbor's  reservoir,  or  whose  cellar  is 
invaded  by  the  filth  of  his  neighbor's  privy,  or  whose  habitation  is  made 
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unhealthy  by  the  fumes  and  noisome  vapors  of  his  neighbor's  alkali 
works,  is  damnified  without  any  fault  of .  his  own ;  and  it  seems  but 
reasonable  and. just  that  the  neighbor  who  has  brought  sometliing  on 
his  own  property  (which  was  not  naturally  there),  harmless  to  others 
so  long  as  ■  it  is  confined  to  his  own  property,  but  which  he  knows  will 
be  mischievous  if  it  gets  on  his  neighbor's,  should  be  obliged  to  make 
good  the  damage  which  ensues  if  he  does  not  succeed  in  confining  it  to 
his  own  property.  But  for  his  act  in  bringing  it  there  no,  mischief 
could  have  accrued,  and  it  seems  but  just  that  he  should  at  his  peril 
keep  it  there,  so  that  no  mischief  may  accrue,  or  answer  for  the  natural 
and  anticipated  consequence.  And  upon  authority  this  we  think  is 
established  to  be  the  law,  whether  the  things  so  brought  be  beasts,  or 
water,  or  filth,  or  stenches." 

My  Lords,  in  that  opinion  I  must  say  I  entirely  concur. :  Therefore, 
I  have  to  move  your  Lordships  that  the  judgment  of  the  Court  of. Ex- 
chequer Chamber  be  afiSrmed,  and  that  the  present  appeal  be  dismissed 
with  costs. 

Lord  Cranwobth.  My  Lords,  I  concur  with  my  noble  and  learned 
friend  in  thinking  that  the  rule  of  law  was  correctly  stated  by  Mr.  Jus- 
tice Blackburn  in  delivering  the  opinion  of  the  Exchequer  Chamber. 
If  a  person  brings,  or  accumulates,  on  his  land  anything  which,  if  it 
should  escape,  may  cause  damage  to  his  neighbor,  he  does  so  at  his 
peril.  Ijit  does  escape  and  cause  damage,  he  is  responsible,  however 
careful  he  may  have  been,  and  whatever  precautions  he  may  have  taken 
to  prevent  the  damage. 

In  considering  whether  a  defendant  is  liable  to  a  plaintifl!"  for  damage 
which  the  plaintiff  may  have  sustained,  the  question  in  general  is  not 
whether  the  defendant  has  acted  with  due  care  and  caution,  but  whether 
his  acts  have  occasioned  the  damage.  This  is  all  well  explained  in  the 
old  case  of  LambeH  v.  JBessey,  reported  by  Sir  Thomas  Raymond  (Sir 
T.  Eaym.  421).  And  the  doctrine  is  founded  on  good  sense.  For 
when  one  person,  in  managing  his  own  affairs,  causes,  however  inno- 
cently, damage  to  another,  it  is  obviously  only  just  that  he  should  be 
the  party  to  suffer.  He  is  bound  sic  uti,  suo  ut  non  Icedat  alienum. 
This  is  the  principle  of  law  applicable  to  cases  like  the  present,  and  I 
do  not  discover  in  the  authorities  whicb  were  cited  anything  conflicting 
with  it. 

The  doctrine  appears  to  me  to  bei  well  illustrated  by  the  two  modern 
cases  in  the  Court  of  Common  Pleas  referred  to  by  my  noble,  and 
learned  friend.  I  allude  to  the  two  cases  of  Smith  v.  Kenrick,  supra, 
and  Bairdw.  Williamsorir,  supra..  In  the  former  the  owner  of  a  coal  mine 
on  the  higher  level  worked  out  the  whole  of  his  coal,  leaving  no  barrier 
between  his  mine  and  the  mine  on  the  lower  level,  so  that  the  water 
percolating  through  the  upper  mine  flowed  into  the  lower  mine,  and 
obstructed  the  owner  of  it  in  getting  his  coal.  It  was  held  that  the 
owner  of  the  lower  mine  had  no  ground, of  complaint.  TJie  defendant, 
the  owner  of  the  upper  mine,  had  a  right  to  remove  all  his  coal.     The 
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damage  sustained  by  the  plaintiflf  was  occasioned  bj'  the  natural  flow  or 
percolation  of  water  from  the  upper  strata.  There  was  no  obligation 
on  the  defendant  to  protect  the  plaintiff  against  this.  It  was  his  busi- 
ness to  erect  or  leave  a  sufficient  barrier  to  keep  out  the  water,  or  to 
adopt  proper  means  for  so  conducting  the  water  as  that  it  should  not 
impede  him  in  his  workings.  The  water  in  that  case  was  only  left  by 
the  defendant  to  flow  in  its  natural  course. 

But  in  the  later  case  of  Baird  v.  Williamson,  the  defendant,  the 
owner  of  the  upper  mine,  did  not  merelj^  suffer  the  water  to  flow  through 
his  mine  without  leaving  a  barrier  between  it  and  the  mine  below,  but 
in  order  to  w6rk  his  own  mine  beneflcialrj-  he  pumped  up  quantities  of 
•water  which  passed  into  the  plaintiff's  mine  in  addition  to  that  which 
would  have  naturally  reached  it,  and  So  occasioned  him  damage. 
Though  this  was  done  without  negligence  and  in  the  due  working  of  his 
own  mine,  yet  he  was  held  to  be  responsible  for  the  damage  so  occa- 
sioned. It  was  in  consequence  of  his  act,  -whether  skilfully  or  unskil- 
fully performed,  that  the  plaintiff  had  been  damaged,  and  he  was 
therefore  held  liable  for  the  consequences.  The  damage  in  the  former 
case  maj'  be  treated  as  having  arisen  from  the  act  of  God ;  in  the  latter, 
from  the  act  of  the  defendant. 

Applying  the  principle  of  these  decisions  to  thie  case  now  before  the 
House,  I  come  without  hesitation  to  the  conclusion  that  the  judgment 
of  the  Exchequer  Chamber  was  right.  The  plaintiff  had  a  right  to 
work  his  coal  through  the  lands  of  Mr.  Whitehead  and  up  to  the  old 
workings.  If  water  naturally  rising  in  the  defendants'  land  (we  may 
treat  the  land  as  the  land  of  the  defendants  for  the  purpose  of  this  case) 
had  by  percolation  found  its  way  down  to  the  plaintiff's  mine  through 
the  old  workings,  and  so  had  impeded  his  operations,  that  would  not 
have  afforded  him  anj-  ground  of  complaint.  Even  if  all  the  old  work- 
ings had  been  made  by  the  plaintiff,  he  would  have  done  no  more  than  ^y 
he  was  entitled  to  do ;  for,  according  to  the  principle  acted  on  in  Smith 
V.  Kenrick,  the  person  working  the  mine  under  the  close  in  which  the 
reservoir  was  made  had  a  right  to  win  and  carry  awaj'  all  the  coal 
without  leaving  any  wall  or  barrier  against  Whitehead's  land.  But  that 
is  not  the  real  state  of  the  case.  The  defendants,  in  order  to  effect  an 
object  of  their  own,  brought  on  to  their  land,  or  on  to  land  which  for 
this  purpose  may  be  treated  as  being  theirs,  a  large  actcumulated  mass 
of  water,  and  stored  it  up  in  a  reservoir.  The  consequence  of  this 
was  damage  to  the  plaintiff,  and  for  that  damage,  however  skilfully  and 
carefully  the  accumulation  was  made,  the  defendants,  according  to  the 
principles  and  authorities  to  which  I  have  adverted,  were  certainly 
responsible. 

I  concur,  therefore,  with  my  noble  and  learned  friend  in  thinking 
that  the  judgment  below  must  be  affirmed,  and  that  there  must  be  judg- 
ment for  the  defendant  in  error. 

Judgment  of  the  Court  of  Mcchequer  Chamber  affirmed^ 
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1875.     Law  Reports  10  Exchequer,  255. 

NICHOLS  V.  MARSLAND. 
1876.    Law  Reports,  2  Exchequer  Division  1. 

The  plaintiff  sued  as  the  surveyor  for  the  County  of  Chester  of  bridges 
repairable  at  the  expense  of  the  countj'. 

The  first  count  of  the  declaration  alleged  that  the  defendant  was  pos- 
sessed of  lands  and  of  artificial  pools  constructed  thereon  for  receiving 
and  holding,  and  wherein  were  kept,  large  quantities  of  water,  yet  the 
the  defendant  took  so  little  and  such  bad  care  of  the  pools  and  the 
water  therein  that  large  quantities  of  water  escaped  from  the  pools  and 
destroyed  four  county  bridges,  whereby  the  inhabitants  of  the  county- 
incurred  expense  in  repairing  and  rebuilding  them. 

The  second  count  alleged  that  the  defendant  was  possessed  of  large 
quantities  of  water  collected  and  contained  in  three  artificial  pools  of 
the  defendant  near  to  four  county  bridges,  and  stated  the  breach  as  in 
the  first  count. 

Plea,  not  guilty,  and  issue  thereon. 

At  the  trial  before  Cockbubn,  C.  J.,  at  the  Chester  Summer  Assizes, 
1874,  the  plaintiff's  witnesses  gave  evidence  to  the  following  effect: 
The  defendani*  occupied  a  mansion-house  and  grounds  at  Henbury,  in 
the  County  of  Chester.  A  natural  stream  called  Bagbrook,  which  rose 
in  higher  lands,  -ran  through  the  defendant's  grounds,  and  after  leaving 
them  flowed  under  the  four  county  bridges  in  question.  After  entering 
the  defendant's  grounds  the  stream  was  diverted  and  dammed  up  b^-  an 
artificial  embankment  into  a  pool  of  three  acres  in  area  called  "  the  upper 
pool,"  from  which  it  escaped  over  a  weir  in  the  embankment,  and  was 
again  similarly  dammed  up  by  an  artificial  embankment  into  the  "  mid- 
dle pool,"  which  was  between  one  and  two  acres  in  area.  Escaping 
over  a  weir  in  the  embankment,  it  was  again  dammed  up  into  "the 
lower  pool,"  which  was  between  eight  and  nine_  acres  in  area,  and  from 
which  the  stream  escaped  into  its  natural  and  original  course. 

About  five  o'clock  p.  m.  on  the  18th  of  June,  1872,  occurred  a  terri- 
ble thunder  storm,  accompanied  by  heavy  rain,  which  continued  till 
about  three  o'clock  a.  m.  on  the  19th.  The  rainfall  was  greater  and 
more  violent  than  any  within  the  memory  of  the  witnesses,  and  swelled 
the  stream  both  above  and  in  the  defendant's  grounds.  On  the  morning 
of  the  19th  it  was  found  that  during  the  night  the  violence  and  volume 
of  the  water  had  carried  away  the  artificial  embankments  of  the  three 
pools,  the  accumulated  water  in  which,  being  thus  suddenly  let  loose, 
had  swelled  the  stream  below  the  pools  so  that  it  carried  away  and 
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destroyed  the  county  bridges  mentioned  in  the  declaration.  At  the 
pools  were  paddles  for  letting  oflf  the  water,  but  for  several  years  they 
had  been  out  of  working  order. 

Some  engineers  and  other  witnesses  gave  evidence  that  in  their  opin- 
ion the  weir  in  the  upper  pool  was  far  too  small  for  a  pool  of  that  size, 
and  that  the  mischief  happened  through  the  insufficiency  of  the  means 
for  carrying  off  the  water.  It  was  not  proved  when  these  ornamental 
pools  were  constructed,  but  it  appeared  that  they  had  existed  before  the 
defendant  began  to  occupy  the  property,  and  that  no  similar  accident 
had  ever  occurred  within  the  knowledge  of  the  witnesses. 

After  hearing  the  address  of  the  defendant's  counsel,  the  jury  said 
they  did  not  wish  to  hear  his  witnesses,  and  that  in  their:  opinion  the 
accident  was  caused  by  vis  major.  In  answer  to  Cockburn,  C.  J.,  they 
found  that  there  was  no  negligence  in  the  construction  or  maintenance 
of  the  works,  and  that  the  rain  was  most  excessive.  Cockburn,  C.  J., 
being  of  opinion  that  the  rainfall,  though  extraordinary  and  unprece- 
dented, did  not  amount  to  vis  major  or  excuse  the  defendant  from  lia- 
bilitj',  entered  the  verdict  for  the  plaintiff  for  4092Z.,  the  agreed  amount, 
reserving  leave  to  the  defendant  to  move  to  enter  it  for  her  if  the  Court 
(who  were  to  draw  inferences  of  fact)  should  be  of  opinion  that  the 
rainfall  amounted  to  vis  major,  and  so  distinguished  the  case  from 
Bylands  v.  Fletcher,  L.  R.  3  H.  L.  330. 

A  rule  nisi  having  been  accordingly  obtained  to  enter  the  verdict  for 
the  defendant  on  the  ground  that  there  was  no  proof  of  liabilitj-,  the 
plaintiff  on  showing  cause  to  be  at  libertj'  to  contend  that  a  new  trial 
should  be  granted  on  the  ground  that  the  finding  of  the  jury  Was  against 
the  weight  of  evidence  — 

May  27.  Mclntyre,  Q.  C,  and  Coxon,  for  the  plaintiff,  showed 
cause.  The  defendant,  having  for  her  own  purposes  and  advantage 
stored  a  dangerous  element  on  her  premises,  is  liable  if  that  element 
escapes  and  injures  the  propertj-  of  another,- even  though  the  escape 
be  caused  by  an  earthquake  or  any  form  of  vis  major. 

[Cleasby,  B.  Was  not  the  flood  brought  on  to  the  defendant's  land 
by  vis  major  ?] 

The  pools  were  made  by  those,  through  whom  the  defendant  claims, 
and  if  there  had  been  no  pools  the  water  of  the  natural  stream  would 
have  escaped  without  doing  injurj'.     The  case  falls  within  the  rule  laid 
down  by  the  judgment  in  Fletcher  v.  Mylands,  L.  R.  1  Ex.  265,  279, 
delivered  by  Blackburn,  J. :  "  We  think  that  the  true  rule  of  law  is,  , 
that  the  person  who  for  his  own  purposes  brings  on  hisiands,  and  col- 1 
lects  and  keeps  there  anj-thing  likely  to  do  mischief  if  it  escapes,  must ' 
keep  it  in  at  his  peril,  and  if  he  does  not  do  so  is  prima  facie  answer- 
able for  aU  the  damage  which  is  the  natural  consequence  of  its  escape. 
He  can  excuse  himself  bj-  showing  that  the  escape  was  owing  to  the  plainr 
tiffs  default,  or  perhaps  that  the  escape  was  the  consequence  of  ms  major, 
or  the  act  of  God."    This  passage  was  cited  with  approval  by  Lord  Cairns, 
C,  and  Lord  Cranworth  on  appeal.     L.  K.  3  H.  L.  330,  339,  340. 
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[Cleasby,  B.  There  the  defeudant  hrought  the  water  on  to  his  own 
land.    Not  so  here.]  , 

The  intimation  that  «t>  major,  would  perhaps  be  an  excuse  is  not 
confirmed  by  any  decision  or  any  other  flictum.  But  the  facts  here 
do  not  amount  to  vis  major.  If  the.  weirs  had  been  larger,  or  the  banks 
stronger,  the  mischief  would  not  have  happened.  Vis  major  means 
something  which  cannot  be  foreseen  or  resisted,  as  an  earthquake  or  an 
act  of  the  Queen's,  enemies. 

Sughes  and  Dunn  {.Sir  J.  Holker,  S.  G.,  with  them),  in  support  of 
the  rule,  cited  Broom's  Legal  Maxims,  5th  ed.  p.  230:  "The  act  of 
God  signifies  in  legal  phraseology  any  inevitable  accident  occurring 
without  the  intervention  of  man,  land  may  indeed  be  considered  to 
mean  something  in  opposition  to,  the  act  of  man,  as  storms,  tempests, 
and  lightning:  per  Mansfield,  C.  J.,  in  Forwctrd  v.  Pittarcl,  1  T-  E. 
33 ;  Trent  Navigation  v.  Wood,  3  Esp.  131 ;  Rex  v,  Somerset,  8 
T.  E.  312."  Also  Amies  v.  Stevens,.  1  Str.  127;  Smith  v.  Fletcher, 
L.  R.  9  Ex.  64 ;  May  \.  Burdett,  9  Q.  B.  101 ;  And  .Jackson  v,  Smitlk 
son,  15  M,  &  W.  563. 

[The  question  of  the  verdict  being  against  the  evidence  was  thea 
argued.]  Cur.  adv.  vult. 

June  12.  The  judgment  of  the  Court  (Kelly,  C.  B,,  Bramvtell,  and 
Cleasby,  BB.)  was  read  by 

Bramwell^  B.  In  this  case  I  understand  the  jury  to  have  found  that 
all  reasonable  care  had  been  taken  by  the  defendant,  that  the  banks 
were  fit  for  all  events  to  be  anticipated,  and  the  weirs  broad  enough  ; 
that  the  storm  was  of  such  violence  as  to  be  properly  called  the  act  of 
God,  or  vis  major.  No  doubt,  as  was  said  by  Mr.  Mclntyre,  a  shower 
is  the  act  of  God  as  much  as  a  storm;  so  is  an  earthquake  in  this 
country :  yet  every  one  understands  that  a  storm,  supernatural  in  one 
sense,  may  properly,  like  an  earthquake  in  this  country,  be  called  the 
act  of  God,  or  vis  major.  No  doubt  not  the  act  of  God  or  a  vis,  major 
in  the  sense  that  it  was  physically  impossible,  to  resist  it,  but  jn  the  sense 
that  it  was  practically  impossible  to  do  so.  Had  the  banks  been  twice 
as  strong,  or  if  that  would  not  do,  ten  times,  and  ten  times  as  high,  and 
the  weir  ten  times  as  widcj  the. mischief  might  not  have  happened.  But 
those  are  not  practical  conditions,  they  are  such  that  to  enforce  them 
would  prevent  the  reasonable  use  of  property  in  the  way:most  beneficial 
to  the  community 

So  understanding  the  finding  of  the  jury,  I  am  of  opinion  the  defend- 
ant is  not, liable.  What  has  the  defendant  done  wrong?  What  right 
of  the  plaintiff  has  she  infringed  ?  She  has  done  nothing  wrong,  she 
has  infringed  no  right.  It  is  not  the  defendant  who  let  loose  the  water 
and  sent  it  to  destroy  the  bridges.  She  did  indeed  store  it,  and  store 
it  in  such  quantites  that,  if  it  was  let.  loose,  it  would,  do,  as  it  did,  mis- 
chief. But  suppose  a  stranger  let  it.  loose,  would  the  defendant  be 
liable  ?    Ifrso,  then  if  a  mischievous  boy  bored  a  hole,  in  a- cistern  in  any 
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London  house,  and  the  water  did  mischief  to  a  neighbor,  the  occupier 
of  the  house  would  be  liable.  That  cannot  be.  Then  why  is  the 
defendant  liable  if  some  agent  over  which  she  has  no  control  lets  the 
water  out?  Mr.  Mclntyre  contended  that  she  would  be  in  all  cases  of 
the  water  being  let  out,  whether  by  a  stranger  or  the  Queen's  enemies, 
or  by  natural  causes,  as  lightning  or  an  earthquake.  Why?  What  is 
the  difference  between  a  reservoir  and  a  stack  of  chimnej-s  for  such  a 
question  as  this  ?  Here  the  defendant  stored  a  lot  of  water  for  her  own 
purposes  ;  in  the  case  of  the  chimneys  some  one  has  put  a  ton  of  bricks 
fifty  feet  high  for  his  own  purposes ;  both  equally  harmless  if  they  stay 
where  placed,  and  equally  mischievous  if  they  do  not.  The  water  is  no 
more  a  wild  or  savage  animal  than'the  bricks  while  at  rest,  nor  more  eo 
when  in  motion :  both  have  the  same  property  of  obeying  the  law  of  gravi- 
tation. Could  it  be  said  that  no  one  could  have  a  stack  of  chimneys  ex- 
cept on  the  terms  of  being  liable  for  any  damage  done  by  their  being 
overthrown  bj'  a  hurricane  or  an  earthquake  ?  If  so,  it  would  be  dan- 
gerous to  have  a  tree,  for  a  wind  might  come  so  strong  as  to  blow  it  out 
of  the  ground  into  a  neighbor's  I'and  and  cause  it  to  do  damage ;  or  a  field 
of  ripe  wheat,  which  might  be  fired  by  lightning  and  do  mischief. 

I  admit  that  it  is  not  a  question  of  negligence.  A  man  may  nse  all 
care  to  keep  the  water  in,  or  the  stack  of  chimneys  standing,  but  would 
be  liable  if  through  any  defect,  though  latent,  the  water  escaped  or  the 
bricks  fell.     But  here  the  act  is  that  of  an  agent  he  cannot  control. 

This  case  differs  wholly  from  Fletcher  v.  Mylands,  L.  R.  1  Ex.  265, 
279.  There  the  defendant  poured  the  water  into  the  plaintiff's  mine. 
He  did  not  know  he  was  doing  so ;  but  he  did  it  as  much  as  though  he 
had  poured  it  into  an  open  channel  which  led  to  the  mine  without  his 
knowing  it.  Here  the  defendant  merely  brought  it  to  a  place  whence 
another  agent  let  it  loose.  I  am  by  no  means  sure  that  the  likeness  of 
a  wild  animal  is  exact.  I  am  by  no  means  sure  that  if  a  man  kept  a 
tiger,  and  lightning  broke  his  chain,  and  he  got  loose  and  did  mischief, 
that  the  man  who  kept  him  would  not  be  liable.  But  this  case  and  the 
case  I  put  of  the  chimneys,  are  not  cases  of  keeping,  a  dangerous  beast 
for  amusement,  but  of  a  reasonable  use  of  property  in  a  way  beneficial 
to  the  community.  I  think  this  analogy  has  made  some  of  the  difficulty  in 
this  case.  Water  stored  in  a  reservoir  may  be  the  only  practical  mode 
of  supplying  a  district  and  so  adapting  it  for  habitation.  I  refer  to  my  | 
judgment  [3  H.  &  C.  788  ;  34  L.  J.  (Ex.)  181]  in  Fletcher  v.  Rylartds,  \ 
and  I  repeat  that  here  the  plaintiff  had  no  right  that  has  been  infringed, 
and  the  defendant  has  done  no  wrong.  The  plaintiffs  right  is  to  say 
to  the  defendant.  Sic  utere  tuo  ut  alienum  non  laedas,  and  that  the 
defendant  has  done,  and  no  more. 

The  Chief  Baron  and  my  brother  Cleasbt  agree  in  this  judgment. 
As  to  the  plaintiff's  application  for  a  new  trial  on  the  ground  that  the 
finding  of  the  jury  is  against  evidence,  we  have  spoken  to  Cockburn, 
C.  J.  ;  he  is  not  dissatisfied  therewith,  and  we  cannot  see  it  is  wrong. 
Consequently  the  rule  will  be  absolute  to  enter  a  Verdict  for  the 
defendant.  Rule  absolute. 
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Cotton,  Q.  C.  {Mclntyre,  Q.  C,  and  Coxon  with  him),  for  the  plain- 
tiff, appellant.^ 

Assuming  the  jury  to  be  right  in  finding  that  the  defendant  was  not 
guilty  of  negligence,  and  that  the  rainfall  amounted  to  vis  major,  or 
the  act  of  God,  still  the  defendant  is  liable  because  she  has,  without 
necessity  and  voluntarily'  for  her  own  pleasure,  stored  on  her  premises 
an  element  which  was  liable  to  be  let  loose,  and  which,  if  let  loose,  would 
be  dangerous  to  her  neighbors.  Even  if  she  be  considered  innocent  of 
wrong-doing,  why  should  the  plaintiff  suffer  for  the  defendant's  vol- 
untary act  of  turning  an  otherwise  harmless  stream  into  a  source  of 
danger  ?  But  for  the  defendant's  embankments,  the  excessive  rainfall 
would  have  escaped  without  doing  injury. 

Gorst,  Q.  C,  and  Hughes  (Dunn  with  them),  for  defendant,  cited 
Carstairs  v.  Taylor,  L.  E.  6  Ex.  217  ;  McCoy  v.  Danbey,  20  Penn. 
State,  85 ;  Tennent  v.  JEarl  of  Glasgow,  1  Court  of  Session  Cases, 
3d  series,  133. 

The  judgment  of  the  Court  (Cockbukn,  C.  J.,  James,  and  Mellish, 
L.  JJ.,  and  Baggallat,  J.  A.)  was  read  by 

Mellish,  L.  J.  This  was  an  action  brought  b^-  the  county  surveyor 
[under  43  Geo.  3  c.  59,  s.  4]  of  the  County  of  Chester  against  the  de- 
fendant to  recover  damages  on  account  of  the  destruction  of  four 
county  bridges  which  had  been  carried  away  by  the  bursting  of  some 
reservoirs.  At  the  trial  before  Cockburn,  C.  J.,  it  appeared  that  the  de- 
fendant was  the  owner  of  a  series  of  artificial  ornamental  lakes,  which  had 
existed  for  a  great  number  of  years,  and  had  never,  previous  to  the  18th 
day  of  June,  1872,  caused  any  damage.  On  that  day,  however,  after 
a  most  unusual  fall  of  rain,  the  lakes  overflowed,  the  dams  at  their 
end  gave  way,  and  the  water  out  of  the  lakes  carried  away  the  county 
bridges  lower  down  the  stream.  The  jury  found  that  there  was  no  negli- 
gence either  in  the  construction  or  the  maintenance  of  the  reservoirs, 
but  that  if  the  flood  could  have  been  anticipated,  the  effect  might  have 
been  prevented.^  Upon  this  finding  the  Lord  Chief  Justice,  acting  on 
the  decision  in  Rylands  v.  Fletcher,  L.  E.  3  H.  L.  330,  as  the  nearest 
authority  applicable  to  the  case,  directed  a  verdict  for  the  plaintiff,  but 
gave  leave  to  move  to  enter  a  verdict  for  the  defendant.  The  Court  of 
Exchequer  have  ordered  the  verdict  to  be  entered  for  the  defendant, 
and  from  their  decision  an  appeal  has  been  brought  before  us. 

The  appellant  relied  upon  the  decision  in  the  case  of  Rylands  v. 
Fletcher,  supra.  In  that  case  the  rule  of  law  on  which  the  case  was 
decided  was  thus  laid  down  by  Mr.  Justice  Blackburn  in  the  Exchequer 

1  Argument  abridged. 

==  The  indgraent  of  the  Court  below,  read  by  Beamwell,  B.,  states  the  finding 
thus  :  "  In  this  case  I  understand  the  jury  to  have  found  that  all  reasonable  care  had 
been  taken  by  the  defendant,  that  the  banks  were  fit  for  all  events  to  be  anticipated, 
and  the  weirs  broad  enough ;  that  the  storm  was  of  such  violence  as  to  be  properly 
called  the  act  of  God,  or  vis  major." 


348  NICHOLS  V.   MAKSLAND. 

Chamber  [L.  E.  1  Ex.  279]  :  "  We  think  the  trae  rule  of  law  is  that 
the  person  who  for  his  own  purposes  brings  on  his  lands  and  collects 
and  keeps  there  anything  likely  to  do  mischief  if  it  escapes,  must  keep 
it  in  at  his  peril,  and  if  he  does  not  do  so, .is  prima  facie  answerable  for 
all  the  damage  which  is  the  natural  consequence,  of  its  escape.  .He  can 
excuse  himself  by  showing  that  the  escape  was  owing  to  the  plaintiffs 
default ;  or  perhaps  that  the, escape  was. the  consequence  of, wis  major, 
or  the  act  of  God ;  but  as  nothing  of  the  sort  exists-  here  it  is  unneces- 
sary to  inquire  what  excuse  would  be.  sufficient."  It  appears  to  us 
that  we  have  two  questioits  to  consid,eF :  First,  the  question  of  law, 
which  was  left  undecided  in  Bylands  v.  .FJ^cher^  supra,  —  Can  the 
defendant  excuse  herself  by  showing  that  the  escape  of  the  water  was 
owing  to  vis  major,  or,  as  it  is  termed  in. the  law  books,  the  "act  of 
God?"  And,  secondly,  if  she  can,  did  she  in  fact  make  out  that  the 
escape  was  so  occasioned? 

I  Now,  with  respect  to  the  first  question,  the  ordinary  rule  of  .law  is 
that  when  the  law  creates  a  dutj'  and  the  party  is  disabled  from  per- 
forming it' without  any  default  of  his  own,  by  the  act  of .  God,  or  the 
King's  enemies,  the  law  will  excuse  him  ;  but  when  a  party  by.hia  own 
contract  creates  a  duty,  he  is  bound  to  inake  it  good,  notwithstanding 
any  accident  by  inevitable  necessity.  )  We  can  see  no  good  reason  why 
that  rule  should  not  be  applied  to  the  case  before  us.  The  duty  of  keep- 
ing the  water  in  and  preventing  its  escape  is  a  duty  imposed  by  the  law, 
and  not  one  created  by  contract.  If,  indeed,  :the:  making  a  reservoir 
was  a  wrongful  act  in  itself,  it  might  be  right  ,to  hold  that  a  person 
could  not  escape  from  the  consequences  of  his  own  wrongful  act.  But 
it  seems  to  us  absurd  to  hold  that  the  making  or  the  keeping  a,  reser- 
voir is  a  wrongful  act  in  itself.  The  wrongful  act  is  not  the  making  or 
keeping  the  reservoir,  but  the  allowing  or  causing  the.  water  to  escape. 
If,  indeed,  the  damages  were  occasioned  by  the  act  of  the  party  without 
more — as  where  a  man  accumulates  water  on  his  own  land,  but,  owing 
to  the  peculiar  nature  or  condition  of  the  soil,  the  water  escapes  and 
does  damage  to  his  neighbor — the  case  ot  Itylands_,Y.  Fletcher,  supra, 
establishes  that  he  must  be  held  liable.  The  accumulation  of  water  in 
a  reservoir  is  not  in  itself  wrongful ;  but  the  making, it. and  suffering 
the  water  to  escape,  if  damage  ensue,  constitute  a  wrong., ,  .But  the  pres- 
ent case  is  distinguished  from  that  of  Bylands  v.  Fletcher,  supra,  in 
this,  that  it  is  not  the  act  of  the  defendant  in  keeping  this  reservoir,  an 
act  in  itself  lawful,  which  alone  leads  to  the  escape  of  the  water,  and  so 
renders  wrongful  that  which  but  for  such  escape  would  have  been  lawful. 
It  is  the  supervening  vis  major  of  the  water  caused  by  the  flood,  which, 
superadded  to  the  water  in  the  reservoir  (which  of  itself  would  have 
been  innocuous),  causes  the  disaster.  A  defendant  cannot,  in  our  opin- 
ion, be  properly  said  to  have  caused  or  allowed  the  water  to  escape,  if 
the  act  of  God  or  the  Queen's  enemies  was  the  real  cause  of  its  escap- 
ing without  any  fault  on  the  part  of  the  defendant.  .  K  a  reservoir  was 
destroyed  by  an  earthquake,  or  the  Queen's  enemies  destro3'ed  it  in  con- 


BOX  V.   JUBB  ET  AL,  349 

dilctitig  some  warlike  operation,  it  would  be  contrary  to  all  reason  and 
justice  to  hold  the  owner  of  the  reservoir  liable  for  any  damage  that 
might  be  done  by  the  escape  of  the  water.  We  are  of' opinion,  there- 
fore, that  the  defendant  was  entitled  to  excuse  herself  by  proving  that 
the  water  escaped  through  the  act  of  God. 

The  remaining  question  is,  did  the  defendant  make  out  that  the  es- 
cape- of  the  water  was  owing. to  the  act  of  God?  Now  the  jury  have 
distinctly  found,  not  only  that  there  was  no  negligence  in  the  construc- 
tion or  the  maintenance  of  the  reservoirs,  but  that  the  flood  was  so 
great  that  it  could  not  reasonably  have  been  anticipated,  although,  if  it 
[had  been  anticipated,  the  effect  might  have  been  prevented;  and  this 
seems  to  us  in  substance  a  finding  that  the  escape  of  the  water  was 
owing  to  the  act  of  God.  However  great  the  flood  had  been,  if  it  had 
not  been  greater  than  floods  that  bad  happened  before  and  might  be 
expected  to  occur  again,  the  defendant  might  not  have  made  out  that 
she  was  free  from  fault;  but  we  think  she  ought  not  to  be  held  lip,ble 
because  she  did  not  prevent  the  effect  of  an  extraordinary  act  of  nature, 
which  she  could  not  anticipate.  In  the  late  case  of  Nugent  v.  Smith, 
1  C.  P.  D.  423,  we  held  that  a  carrier  might  be  protected  from  liability 
for  a  loss  occasioned  by  the  act  of  God,  if  tlie  loss  b3'  no  reasonable 
precaution  could  be  prevented,  although  it  was  not  absolutely  impossi- 
ble to  prevent  it. 

It  was  indeed  ingeniously  argued  for  the  appellant  that  at  any  rate 
the  escape  of  the  water  was  not  owing  solely  to  the  act  of  God,  because 
the  weight  of  the  water  originally  in  the  reservoirs  must  have  con- 
tributed to  break  down  the  dams,  as  well  as  the  extraordinary  water 
brought  in  by  the  flood.  We  think,  however,  that  the  extraordinary 
quantity  of  water  brought  in  by  the  flood  is  in  point  of  law  the  sole 
proximate  cause  of  the  escape  of  the  water.  It  is  the  last  drop  which 
makes  the  cup  overflow. 

On  the  whole  we  are  of  opinion  that  the  judgment  of  the  Court  of 
Exchequer  ought  to  be  aflflrmed.  Judgment  affirmed.^ 
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1879.     Law  Reports,  4  Exchequer  Division,  76.^ 

Case  stated  in  an  action  brought  in  the  County  Court  of  Yorkshire, 
holden  at  Bradford,  to  recover  damages  by  reason  of  the  overflowing  of 
a  reservoir  of  the  defendants. 

1  The  queation  whether  the  rule  should  be  made  absolute  for  a  new  trial,  on  the 
ground  that  the  verdict  was  against  the  evidence,  was  reserved  for  future  discus- 
sion, if  the  plaintiff  should  desire  it. 

2  Arguments  omitted.  —  Ed. 
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1.  The  defendants  are  the  owners  and  occupiers  of  a  woollen  cloth- 
milL  situate  at  Batlej',  in  the  county  of  York,  and  for  the  necessary 
supply  of  water  to  the  mill  is  a  resei-voir,  also  belonging  to  the  defend- 
ants. Such  mill  and  reservoir  have  been  built,  and  constructed,  and 
used,  as  at  the  time  of  the  overflowing  of  the  reservoir  hereinafter  men- 
tioned, for  many  years. 

2.  The  plaintiff  is  the  tenant  of  premises  adjoining  the  reservoir. 

3.  The  reservoir  is  supplied  with  water  from  a  main  drain  or  water- 
course. The  surplus  water  from  the  reservoir  passes  through  an  outlet 
into  the  main  drain  or  watercourse.  The  inlet  and  outlet  are  furnished 
with  proper  doors  or  sluices,  so  as  (when  required)  to  close  the  com- 
munications between  the  reservoir  and  the  main  drain  or  watercourse. 

4.  The  whole  of  the  premises  are  within  the  borough  of  Batley,  and 
the  defendants  have  the  right  to  use  the  main  drain  or  watercourse  by 
obtaining  a  supply  of  water  therefrom  and  discharging  their  surplus- 
water  thereinto,  as  hereinbefore  stated,  but  have  otherwise  no  control 
over  the  drain  or  watercourse,  whicli  does  not  belong  to  them. 

5.  In  the  month  of  December,  1877,  the  plaintiff's  premises  were 
flooded  by  reason  of  the  overflowing  of  the  defendants'  reservoir. 

6.  Such  overflowing  was  caused  by  the  emptying  of  a  large  quantity 
of  water  from  a  reservoir,  the  property  of  a  third  party,  into  the  main 
drain  or  watercourse  at  a  point  considerably  above  the  defendants' 
premises,  and  by  an  obstruction  in  the  main  drain  or  watercourse  be- 
low the  outlet  of  the  defendants'  reservoir,  whereby  the  water  from 
such  main  drain  or  watercourse  was  forced  through  the  doors  or  sluices 
(which  were  closed  at  the  time)  into  the  defendants'  reservoir. 

7.  Such  obstruction  was  caused  by  circumstances  over  which  the  de- 
fendants had  no  control,  and  without  their  knowledge ;  and  had  it  not 
been  for  such  obstruction  the  overflowing  of  the  reservoir  would  not 
have  happened. 

8.  The  defendants'  reservoir,  and  the  communications  between  it 
and  the  main  drain  or  watercourse,  and  the  doors  or  sluices,  are  con- 
structed and  maintained  in  a  proper  manner,  so  as  to  prevent  the  over- 
flowing of  the  reservoir  under  all  ordinary  circumstances. 

9.  No  negligence  or  wrongful  act  is  attributable  to  either  party. 

Under  the  circumstances  the  judge  of  the  County  Conrt  was  of  opin- 
ion that  the  defendants  were  liable  for  the  damage  sustained  by  the 
plaintiff',  and  accordingly  gave  judgment  for  the  plaintiff.     /^— —      v«. 

The  question  for  the  opinion  of  the  Court,  having  regard  to  the 
facts  set  out  in  the  case,  was  whether  the  defendants  were  liable  for 
the  damage  sustained  bj'  the  plaintiff  by  reason  of  the  flooding  of  his 
premises,  such  flooding  being  caused  by  water  from  a  reservoir  belong- 
ing to  a  third  party,  over  which  the  defendants  had  no  control,  and 
without  any  knowledge  or  negligence  on  defendants'  part,  the  overflow- 
ing of  the  defendants'  reservoir  being  occasioned  bj'  the  act  of  a  third 
party,  over  whom  the  defendants  had  no  control,  and  no  wrongful  act 
or  negligence  being  attributable  to  the  defendants,  and  the  direct  cause 
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of  the  damage  being  the  obstruction  in  the  main  drain  or  watercourse, 
which  was  caused  by  circumstances  over  which  the  defendants  had  no 
control  and  without  their  knowledge. 

Qully,  Q.  C.  {George  C.  Thompson,  with  him),  for  defendants. 

Bray,  for  plaintiff. 

Kelly,  C.  B.  I  think  this  judgment  must  be  reversed.  The  case 
states  that  for  many  years  the  defendants  have  been  possessed  of  a 
reservoir  to  which  there  are  gates  or  sluices.  There  has  been  an  over- 
flow from  the  reservoir  which  has  caused  damage  to  the  plaintiff.  The 
question  is,  what  was  the  cause  of  this  overflow  ?  Was  it  anything  for 
which  the  defendants  are  responsible  —  did  it  proceed  from  their  act  or 
default,  or  from  that  of  a  stranger  over  which  they  had  no  control? 
The  case  is  abundantly  clear  on  this,  proving  beyond  a  doubt  that  the 
defendants  had  no  control  over  the  causes  of  the  overflow,  and  no 
knowledge  of  the  existence  of  the  obstruction.  The  matters  com- 
plained of  took  place  through  no  default  or  breach  of  duty  of  the 
defendants,  but  were  caused  by  a  stranger  over  whom  and  at  a  spot 
where  they  had  no  control.  It  seems  to  me  to  be  immaterial  whether 
this  is  called  vis  major  or  the  unlawful  act  of  a  stranger  ;  it  is  sufficient 
to  say  that  the  defendants  had  no  means  of  preventing  the  occurrence. 
I  think  the  defendants  could  not  possibly  have  been  expected  to  antici- 
pate that  which  happened  here,  and  the  law  does  not  require  them  to 
construct  their  reservoir  and  the  sluices  and  gates  leading  to  it  to  meet 
any  amount  of  pressure  which  the  wrongful  act  of  a  third  person  may 
impose.     The  judgment  must  be  entered  for  the  defendants. 

Pollock,  B.  I  also  think  the  defendants  are  entitled  to  judgment. 
Looking  at  the  facts  stated,  that  the  defendants  had  no  control  over 
the  main  drain,  and  no  knowledge  of  or  control  over  the  obstruction, 
apart  from  the  cases,  what  wrong  have  the  defendants  done  for  which 
they  should  be  held  liable?  The  case  of  Ry lands  v.  Fletcher,  L.  R.  3 
H.  L.  330,  is  quite  distinguishable.  The  case  of  Nichols  y.  Marsland, 
L.  E.  10  Ex.  255,  14  Eng.  R.  538,  is  more  in  point.  The  illustrations 
put  in  that  case  clearly  go  to  show  that  if  the  person  who  has  collected 
the  water  has  done  all  that  skill  and  judgment  can  do  he  is  not  liable 
for  damage  by  acts  over  which  he  has  no  control.  In  the  judgment  of 
the  Court  of  Appeal,  2  Ex.  D.  1,  at  p.  5,  Mellish,  L.  J.,  adopts  the  prin- 
ciple laid  down  by  this  Court.  He  says  :  "  If  indeed  the  damages  were 
occasioned  by  the  act  of  the  part}'  without  more  —  as  where  a  man  ac- 
cumulates water  on  his  own  land,  but  owing  to  the  peculiar  nature  or 
condition  of  the  soil  the  water  escapes  and  does  damage  to  his  neigh- 
bor—  the  case  of  Rylands  v.  Fletcher,  supra,  establishes  that  he  must 
be  held  liable."  Here  this  water  has  not  been  accumulated  by  the  de- 
fendants, but  has  come  from  elsewhere  and  added  to  that  which  was 
properly  and  safely  there.  For  this  the  defendants,  in  my  opinion,  both 
on  principle  and  authority,  cannot  be  held  liable. 

Judgment  for  the  defendants} 
1  Leave  to  appeal  was  refused. 
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MARSHALL  v.  WELWOOD  et  al, 

1876.    38  New  Jersey  Law  Reports  (9  Vroom),  339. 

Sttit  for  damages  done  to  the  property  of  the  plaintiff  by  the  burst- 
ing of  the  boiler  of  a  steam-engine  on  the  adjoining  propei-ty  of  the 
defendant  Welwood.  Garside,  the  other  defendant,  had  sold  this 
boiler  to  Welwood,  and  was  experimenting  with  it  at  the  time  of  the 
explosion. 

The  case  came  before  the  Court  on  a  motion  for  a  new  trial,  the 
verdict  having  gone  for  the  plaintiff  against  both  defendants. 

Argued  at  February  Term,  1876,  before  BbAsley,  C.  J.,  and  Wood- 
HDLL,  Van  Syckjil,  and  Sctjdder,  JJ. 

For  the  motion,  J.  B.  Vredenburgh. 

The  opinion  of  the  Court  was  delivered  by 

Beaslet,  C.  J.  The  judge,  at  the  trial  of  this  cause,  charged, 
among  other  matters,  that  as  the  evidence  incontestably  showed  that 
one  of  the  defendants,  Welwood,  was  the  owner  of  the  boiler  which 
caused  the  damage,  he  was  liable  in  the  action,  unless  it  appeared  that 
the  same  was  not  being  run  by  him,  or  his  agent,  at  the  time  of  the 
explosion.  The  proposition  propounded  was,  that  a  person  is  respon- 
sible for  the  immediate  consequences  of  the  bursting  of  a  steam  boiler, 
in  use  by  him,  irrespective  of  any  question  as  to  negligence  or  want  of 
skill  on  his  part. 

This  view  of  the  law  is  in  accordance  with  the  principles  maintained, 
with  great  learning  and  force  of  reasoning,  in  some  of  the  late  English 
decisions.  In  this  class  the  leading  case  was  that  of  Fletcher  v.  Ry- 
lands,  L.  R.  1  Exch.  265,  which  was  a  suit  on  account  of  damage  done 
by  water  escaping  on  to  the  premises  of  the  plaintiff  from  a  reservoir 
which  the  defendant  had  constructed,  with  due  care  and  skill,  on  his 
own  land.  The  judgment  was  put  on  a  general  ground,  for  the  Court 
said  :  "  We  think  the  true  rule  of  law  is,  that  the  person  who,  for  his 
own  purposes,  brings  on  his  lands  and  collects  and  keeps  there  any- 
thing likely  to  do  mischief,  if  it  escapes,  must  keep  it  in  at  his  peril, 
and  if  he  does  not  do  so,  is  prima  facie  answerable  for  all  the  damage 
which  is  the  natural  consequence  of  its  escape."  This  result  was 
deemed  just,  and  was  sought  to  be  vindicated  on  the  theory  that  it  is 
but  reasonable  that  a  person  who  has  brought  something  on  his  own 
property,  which  was  not  naturally  there,  harmless  to  others,  so  long  as 
it  is  confined  to  his  own  property,  but  which  he  knows  to  be  mischiev- 
ous, if  it  gets  on  his  neighbor's,  should  be  obliged  to  make  good  the 
damage  which  ensues,  if  he  does  not  succeed  in  confining  it  to  his  own 
property.  This  principle  would  evidently  apply  to,  and  rule,  the  pres- 
ent case  :  for  water  is  no  more  likely  to  escape  from  a  reseiToir  and  do 
damage,  than  steam  is  from  a  boiler;  and,  therefore,  if  he  who  col- 
lects the  former  force  upon  his  property,  and  seeks,  with  care  and 
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skill,  to  keep  it  there,  is  answerable  for  his  want  of  success,  so  is  he 
who,  under  similar  conditions,  endeavors  to  deal  with  the  latter.  There 
is  nothing  unlawful  in  introducing  water  into  a  properly  constructed 
reservoir  on  a  person's  own  land,  nor  raising  steam  in  a  boiler  of  proper 
quality ;  neither  act,  when  performed,  is  a  nuisance  per  se  ;  and  the 
inquiry  consequently  is,  whether  in  the  doing  of  such  lawful  act  the 
party  who  does  it  is  an  insurer  against  all  flaws  in  the  apparatus  em- 
ployed, no  matter  how  secret,  or  unascertainable  by  the  use  of  every 
reasonable  test,  such  flaws  may  be.  This  English  adjudication  takes 
the  affirmative  side  of  the  question,  conceding,  however,  that  the  sub- 
ject is  not  controlled  by  any  express  decision,  and  that  it  is  to  be  investi- 
gated with  reference  to  the  general  grounds  of  jurisprudence.  I  have 
said  the  doctrine  involved  has  been  learnedly  treated,  and  the  decision 
is  of  great  weight,  and  yet  its  reasoning  has  failed  to  convince  me  of 
the  correctness  of  the  result  to  which  it  leads,  and  such  result  is  clearly 
opposed  to  the  course  which  judicial  opinion  has  taken  in  this  country. 
The  fallacy  in  the  process  of  argument  by  which  judgment  is  reached 
in  this  case  of  Fletcher  v.  Bylands,  appears  to  me  to  consist  in  this : 
that  the  rule  mainly  applicable  to  a  class  of  cases  which,  I  think, 
should  be  regarded  as,  in  a  great  degree,  exceptional,  is  amplified  and 
extended  into  a  general,  if  not  universal,  principle.  The  principal 
instance  upon  which  reliance  is  placed  is  the  well-known  obligation  of 
the  owner  of  cattle,  to  prevent  them  from  escaping  from  his  land  and 
doing  mischief.  The  law  as  to  this  point  is  perfectly  settled,  and  has 
been  settled  from  the  earliest  times,  and  is  to  the  effect,  that  the  owner 
must  take  charge  of  his  cattle  at  his  peril,  and  if  they  evade  his  cus- 
tody he  is,  in  some  measure,  responsible  for  the  consequences.  This 
is  the  doctrine  of  the  Year  Books,  but  I  do  not  find  that  it  is  grounded 
in  any  theoretical  principle,  making  a  man  answerable  for  his  acts  or 
omissions,  without  regard  to  his  culpability.  That  in  this  particular 
case  of  escaping  cattle  so  stringent  an  obligation  upon  the  owner 
should  grow  up,  was  not  unnatural.  That  the  beasts  of  the  land- 
owner should  be  successfully  restrained,  was  a  condition  of  consider- 
able importance  to  the  unmolested  enjoyment  of  property,  and  the 
right  to  plead  that  the  escape  had  occurred  by  inevitable  accident 
would  have  seriously  impaired,  if  it  did  not  entirely  frustrate,  the 
process  of  distress  damage  feasant.  Custom  has  had  much  to  do  in 
giving  shape  to  the  law,  and  what  is  highly  convenient  readily  runs 
into  usage,  and  is  accepted  as  a  rule.  It  would  but  rarely  occur  that 
cattle  would  escape  from  a  vigilant  owner,  and  in  this  instance  such 
rare  exceptions  seem  to  have  passed  unnoticed,  for  there  appears  to  be 
no  example  of  the  point  having  been  presented  for  judicial  considera- 
tion ;  for  the  conclusion  of  the  liability  of  the  unnegligent  owner  rests 
in  dicta,  and  not  in  express  decision.  But  waiving  this,  there  is  a  con- 
sideration which  seems  to  me  to  show  that  this  obligation  which  is  put 
upon  the  owner  of  errant  cattle  should  not  be  taken  to  be  a  principle 
applicable,  in  a  general  way,  to  the  use  or  ownership  of  property, 

23 
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which  is  this :  that  the  owner  of  such  cattle  is,  after  all,  liable  only 
sub  modo  for  the  injury  done  by  them,  that  is,  he  is  reponsible,  with 
regard  to  tame  beasts  who  have  no  exceptionally  vicious  disposition  so 
far  as  is  known,  for  the  grass  they  eat,  and  such  like  injuries,  but  not 
for  the  hurt  they  may  inflict  upon  the  person  of  others,  —  a  restriction 
on  liability  which  is  hardly  consistent  with  the  notion  that  this  class 
of  cases  proceeds  from  a  principle  so  wide  as  to  embrace  aU  persons 
whose  lawful  acts  produce,  without  fault  in  them,  and  in  an  indirect 
manner,  ill  results  which  disastrously  affect  innocent  persons.  If  the 
principle  ruling  these  cases  was  so  broad  as  this,  conformity  to  it  would 
require  that  the  person  being  the  cause  of  the  mischief  should  stand  as 
an  indemnifler  against  the  whole  of  the  damage.  It  appears  to  me, 
therefore,  that  this  rule,  which  applies  to  damage  done  by  straying 
cattle,  was  carried  beyond  its  true  bounds,  when  it  was  appealed  to 
[in]  proof  that  a  person  in  law  is  answerable  for  the  natural  conse- 
quences of  his  acts,  such  acts  being  lawful  in  themselves,  and  having 
been  done  with  proper  care  and  skill. 

The  only  other  cases  which  were  referred  to  in  support  of  the  judg- 
ment under  consideration  were  those  of  one  who  was  sued  for  not 
keeping  the  wall  of  his  privy  in  repair,  to  the  detriment  of  his  neigh- 
bor, being  the  case  of  Tenant  v.  Goulding,  1  Salk.  21,  and  several 
actions  which  it  is  said  had  been  brought  against  the  owners  of  some 
alkali  works  for  damages  alleged  to  have  been  caused  by  the  chlorine 
fumes  escaping  from  their  works  [which],  the  case  showed",  had  been 
erected  upon  the  best  scientific  principles.  But  I  am  compelled  to  think 
that  these  cases  are  but  a  slender  basis  for  the  large  structure  put 
upon  it.  The  case  of  Tenant  v.  Goulding  presented  merely  the  ques- 
tion whether  a  landowner  is  bound  in  favor  of  his  neighbor  to  keep  the 
wall  of  his  privy  in  repair,  and  the  Court  held  that  he  was,  and  that 
he  was  responsible  if,  for  want  of  such  reparation,  the  filth  escaped  on 
the  adjoining  land.  No  question  was  mooted  as  to  his  liability  in  case 
the  privy  had  been  constructed  with  care  and  skill  with  a  view  to  pre- 
vent the  escape  of  its  contents,  and  had  been  kept  in  a  state  of  repair. 
Not  to  repair  a  receptacle  of  this  kind  when  it  was  in  want  of  repau-s 
was,  in  itself,  a  prima  facie  case  of  negligence,  and  it  seems  to  me  that 
all  the  Court  decided  was  to  hold  so. 

But  this  consideration  is  also  to  be  noticed,  both  with  respect  to  this 
last  case,  and  that  of  the  injurious  fumes  from  the  alkali  works,  that  in 
truth  they  stand  somewhat  by  themselves,  and  having  this  peculiarity : 
that  the  things  in  their  nature  partake  largely  of  the  character  of  nui- 
sances. Take  the  alkali  works  as  an  example.  Placed  in  a  town, 
under  ordinary  circumstances,  they  would  be  a  nuisance.  When  the 
attempt  is  made  by  scientific  methods  to  prevent  the  escape  of  the 
fumes,  it  is  an  attempt  to  legalize  that  which  is  illegal,  and  the  conse- 
quence is,  it  may  well  be  held  that,  failing  in  the  attempt^  the  nuisance 
remains. 

I  cannot  agree  that,  from  these  indications,,  the  broad  doctrine  is  to 


MAESHAtL  iW.   WELWOdi)  ET  AL.  355 

be  drawn  that  a  man  in  law  is  an  insurer  that  the  acts  which  he  does, 
such  acts  being  lawful  and  done  with  care,  shall  not  injuriously  affect 
others.  The  decisions  cited  are  not  so  much  examples  of  legal  maxims 
as  of  exceptions  to  such  maxims  ;  for  they  stand  opposed,  and  in  con- 
trast to  principles,  which  it  seems  to  me  must  be  considered  much  more 
general  in  their  operation  and  elementary  in  their  nature. 

The  common  rule,  quite  institutional  in  its  character,  is  that,  in  order/ 
to  sustain  an  action  for  a  tort,  the  damage  complained  of  must  havq 
come  from  a  wrongful  act.  Mr.  Addison,  in  his  work  on  Torts,  Vol.  I., 
p.  S,  very  correctly  states  this  rule.  He  says  :  "  A  man  may,  however, 
sustain  grievous  damage  at  the  hands  of  another,  and  yet,  if  it  be  the 
result  of  inevitable  accident,  or  a  lawful  act,  done  in  a  lawful  manner, 
without  any  carelessness  or  negligence,  there  is  no  legal  injury,  and  no 
tort  giving  rise  to  an  action  of  damages."  Among  other  examples,  he 
refers  to  an  act  of  force,  done  in  necessary  self-defence.  Causing  injury 
to  an  innocent  bystander,  which  he  characterizes  as  damnum  sine 
injuria,  — "  for  no  man  does  wrong  or  contracts  guilt  in  defending  him- 
self against  an  aggressor."  Other  instances  of  a  like  kind  are  noted, 
such  as  the  lawful  obstruction  of  the  view  from  the  windows  of  dwel- 
ling-houses ;  or  the  turning  aside,  to  the  detriment  of  another,  the 
current  of  the  Sea  or  river,  by  means  of  walls  or  dikes.  Many  illus- 
trations, of  the  same  bearing,  are  to  be  found  scattered  through  the 
books  of  reports.  Thus,  Dyer',  25  b,  says:  "That  if  a  man  have  a 
dog  which  has  killed  sheep,  the  master  of  the  dog  being  ignorant  of 
such  quality  and  property  of  the  dog,  the  master  shall  not  be  punished 
for  that  killing."  This  case  belongs  to  a  numerous,  well-known  class, 
where  animals  which  are  usually  harmless  do  damage,  the  decisions 
being  that,  under  such  conditidns,  the  owners  of  the  animals  are  not 
responsible:  Akin  to  these  in  principle  are  eases  of  injuries  done  to 
innocent  persons  by  horses  in  the  charge  of  their  owners,  becoming 
ungovernable  by  reason  of  unexpected  causes  ;  or  where  a  person  in  a 
dock  was  struck  by  the  falling  of  a  bale  of  cotton  which  the  defend- 
ants' servants  were  lowering,  Scott  v.  London  Dock  Co-i  3  H.  &  C.  596  ; 
or  in  cases  of  collision,  either  on  land  or  sea.  Hammack  v.  White,  11 
C.  B;-  (n.  s.)  588. 

It  is  true  that  these  cases  of  injury  done  to  personal  property,  or  to 
persons,  are,  in  the  case  of  Fletcher  v.  Rylands,  sought  to  be  distin- 
guished from  other  damages,  ou  the  ground  that  they  are  done  in  the 
course  of  trafHc  on  the  highways,  whether  by  land  or  sea,  which  cannot  be 
conducted  without  exposing  those  whose  persons  or  property  are  near 
it  to  some  inevitable  risk.  But  this  explanation  is  not  sufficiently  com- 
prehensive, for,  if  a  frightened  horse  should,  in  his  flight,  break  into  an 
inclosure,  no  matter  how  far  removed  from  the  highway,  the  owner 
would  not  be  answerable  for  the  damage  done.^  Nor  is  the  reason 
upon  which  it  rests  satisfactory,  for,  if  traflflc  cannot  be  carried  on 

1  See  Brown  v.  Collins,  16  Am.  Eep.  372  and  note. 
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without  some  risk,  why  can  it  not  be  said  with  the  same  truth,  that  the 
other  affairs  of  life,  though  they  be  transacted  away  from  the  high- 
ways, cannot  be  carried  on  without  some  risk ;  and  if  such  risk  is,  in 
the  one  case,  to  be  borne  by  innocent  persons,  why  not  in  the  other? 
Business  done  upon  private  property  may  be  a  part  of  traffic  as  well 
as  that  done  by  the  means  of  the  highway,  and  no  reason  is  perceived 
why  the  same  favor  is  not  to  be  extended  to  it  in  both  situations.  But, 
besides  this,  the  reason  thus  assigned  for  the  immunity  of  him  who  is 
the  Unwilling  producer  of  the  damage  has  not  been  the  ground  on  which 
the  decisions  illustrative  of  the  rule  have  been  put ;  that  ground  has 
been  that  the  person  sought  to  be  charged  had  not  done  any  unlawful 
act.  Everywhere,  in  all  the  brandies  of  the  law,  the  general  principle 
that  blame  must  be  imputable  as  a  ground  of  responsibility  for  damage 
proceeding  from  a  lawful  act,  is  apparent.  A  passenger  is  injured  by 
the  breaking  of  an  axle  of  a  public  conveyance  ;  the  carrier  is  not  lia- 
ble, unless  negligence  can  be  shown.  A  man's  guest  is  hurt  by  the 
falling  of  a  chandelier ;  a  suit  will  not  lie  against  the  host,  without  proof 
that  he  knew,  or  ought  to  have  known  of  the  existence  of  the  danger.* 
If  the  steam-engine  which  did  the  mischief  in  the  present  case  had  been 
in  use  in  driving  a  train  of  cars  on  a  railroad,  and  had,  in  that  situation, 
exploded,  and  had  inflicted  injuries  on  travellers  or  bystanders,  it  could 
not  have  been  pretended  that  such  damage  was  actionable,  in  the  ab- 
sence of  the  element  of  negligence  or  unskilfulness.  By  changing  the 
place  of  the  accident  to  private  property,  I  cannot  agree  that  a  different 
rule  obtains. 

It  seems  to  me,  therefore,  that  in  this  case  it  was  necessary  to 
submit  the  matter,  as  a  question  of  fact  for  the  jury,  whether  the 
occurrence  doing  the  damage  complained  of,  was  the  product  of  pure 
accident,  or  the  result  of  want  of  care  or  skill  on  the  part  of  the  de- 
fendant or  his  agents. 

This  view  of  the  subject  is  taken  in  the  American  decisions.  A 
case,  in  all  respects  in  point,  is  that  of  Losee  v.  Buchanan,  51  N.  Y. 
476;  s.  c,  10  Am.  Eep.  623.  The  facts  were  essentially  the  same 
with  those  of  the  principal  case.  It  was  an  action  growing  out  of 
the  explosion  of  a  steam  boiler  upon  private  property,  and  the  ruling 
was  that  such  action  could  not  be  sustained  without  proof  of  fault  or 
negligence.  In  that  report  the  line  of  cases  is  so  fully  set  out  that  it 
is  unnecessary  here  to  repeat  them. 

The  rule  should  be  made  dbsohUe.^ 

'  See  Kendall  Y.  Boston,  \9  Am.  Rep.  446. 

2  See  St.  Peter  v.  Dennison,  17  Am.  Rep.  258  and  note. 


BEOWN  V.   COLLINS.  357 


BROWN   V.   COLLINS. 

1873.     53  New  Hampshire,  442. 

Trespass,  by  Albert  H.  Brown  against  Lester  Collins,  to  recover 
the  value  of  a  stone  post  on  which  was  a  street  lamp,  situated  in  front 
of  his  place  of  business  in  the  village  of  Tilton.  The  post  stood  upon 
the  plaintiff's  land,  but  near  the  southerly  line  of  the  main  highway 
leading  through  the  village  and  within  four  feet  of  said  line.  There 
was  nothing  to  indicate  the  line  of  the  highway,  nor  any  fence  or 
other  obstruction  between  the  highway,  as  travelled,  and  the  post. 
The  highway  crosses  the  railroad  near  the  place  of  accident,  and  the 
stone  post  stood  about  fifty  feet  from  the  railroad  track  at  the  crossing. 
The  defendant  was  in  the  highway,  at  or  near  the  railroad  crossing, 
with  a  pair  of  horses  loaded  with  grain,  going  to  the  grist-mill  in  Til- 
ton  village.  The  horses  became  frightened  by  an  engine  on  the  rail- 
road near  the  crossing,  and  by  reason  thereof  became  unmanageable, 
and  ran,  striking  the  post  with  the  end  of  the  pole  and  breaking  it  off 
near  the  ground,  destroying  the  lamp  with  the  post.  No  other  injury 
was  done  by  the  accident.  The  shock  produced  by  the  collision  with 
the  post  threw  the  defendant  from  his  seat  in  the  wagon,  and  he 
struck  on  the  ground  between  the  horses,  but  suffered  no  injury  ex- 
cept a  slight  concussion.  The  defendant  was  in  the  use  of  ordinary 
care  and  skill  in  managing  his  team,  until  they  became  frightened  as 
aforesaid. 

The  foregoing  facts  were  agreed  upon  for  the  purpose  of  raising  the 
question  of  the  right  of  the  plaintiff  to  recover  in  this  action. 

Rogers,  for  the  plaintiff. 

Barnard  &  Sanborn,  for  the  defendant. 

Doe,  J.  It  is  agreed  that  the  defendant  was  in  the  use  of  ordinary 
care  and  skill  in  managing  his  horses,  until  they  were  frightened ;  and 
that  they  then  became  unmanageable,  and  ran  against  and  broke  a 
post  on  the  plaintiff's  land.  It  is  not  explicitly  stated  that  the  defend- 
ant was  without  actual  fault,  — that  he  was  not  guilty  of  any  malice, 
or  unreasonable  unskilfulness  or  negligence  ;  but  it  is  to  be  inferred 
that  the  fact  was  so ;  and  we  decide  the  case  on  that  ground.  We 
take  the  case  as  one  where,  without  actual  fault  in  the  defendant,  his 
horses  broke  from  his  control,  ran  away  with  him,  went  upon  the 
plaintiff's  land,  and  did  damage  there,  against  the  will,  intent,  and 
desire  of  the  defendant. 

Sir  Thomas  Raymond's  report  of  Lambert  &  Olliot  v.  Bessey,  T. 
Raym.  421,  and  Bessey  v.  Olliot  &  Lambert,  T.  Raym.  467,  is,  "  The 
question  was  this  :  A  gaoler  takes  from  the  bailiff  a  prisoner  arrested 
by  him  out  of  the  bailiff's  jurisdiction,  Whether  the  gaoler  be  liable 
to  an  action  of  false  imprisonment?  and  the  judges  of  the  common 
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pleas  did  all  hold  that  he  was ;  and  of  that  opinion  1  am,  for  these 
reasons. 

"  1.  In  aU  civil  acts,  the  law  doth  not  so  much  regard  the  in- 
tent of  the  actor,  as  the  loss  and  damage  of  the  party  suffering ;  and 
therefore  Mich.  6  E.  4.  7.  a.  pi.  18.  Trespass  quare  vi  &  armis  clau- 
sum  fregit,  &  herbam  suam  pedihus  conculcando  consumpsit  in  six  acres. 
The  defendant  pleads  that  he  hath  an  acre  lying  next  the  said  six  acres, 
and  upon  it  a  hedge  of  thorns,  and  he  cut  the  thorns,  and  they,  ipso, 
invito,  fell  upon  the  plaintiff's  land,  and  the  defendant  took  them  oflf 
as  soon  as  he  could,  which  is  the  same  trespass;  and  the  plaintiff 
demurred ;  and  adjudged  for  the  plaintiif ;  for  though  a  man  doth  a 
lawful  thing,  yet,  if  any  damage  dp  thereby  befall  another,  he  shall 
answer  for  it,  if  he  could  have  avoided  it.  As  if  a  man  lop  a  tree,  and 
the  boughs  fall  upon  another,  ipso  invito,  yet  an  action  lies.  If  a  man 
shoot  at  butts,  and  hurt  another  unawares,  an  action  lies.  I  have  land 
through  which  a  river  runs  to  your  mill,  and  1  lop  the  fallows  growing 
upon  the  river  side,  which  accidentally  stop  the  water,  so  as  your  mill 
is  hindered,  an  action  lies.  If  I  am  building  my  own  house,  and  a 
piece  of  timber  falls  on  my  neighbor's  house,  and  breaks  part  of  it, 
an  action  lies.  If  a  man  assault  me,  and  I  lift  up  my  staff  to  de- 
fend myself,  and,  in  lifting  it  up,  hit  another,  an  action  lies  by  that 
person,  and  yet  I  did  a  lawful  thing.  And  the  reason  of  all  these 
cases  is,  because  he  that  is  damaged  ought  to  be  recompensed.  But 
otherwise  it  is  in  criminal  cases,  for  there  actus  non  facit  reum  nisi 
mens  sit  rea.  i 

"  Mich.  23.  Car.  1.  B.  R.  —  Stile  72.  Ouilhert  versus  Stone.  Tres- 
pass for  entering  his  close,  and  taking  away  his  horse.  The  defendant 
pleads,  that  he,  for  fear  of  his  life,  by  threats  of  twelve  men,  went 
into  the  plaintiff's  house,  and  took  the  horse.  The  plaintiff  demurred ; 
and  adjudged  for  the  plaintiff,  because  threats  could  not  excuse  the 
defendant,  and  make  satisfaction  to  the  plaintiff. 

"  Hob.  134,  Weaver  versus  Ward.  Trespass  of  assault  and  battery. 
The  defendant  pleads,  that  he  was  a  trained  soldier  in  London,  and  he 
and  the  plaintiff  were  skirmishing  with  their  company,  and  the  defen- 
dant, with  his  musket,  casualiter  &  per  infortunium  &  contra  volunta- 
tem  suam  in  discharging  of  his  gun  hurt  the  plaintiff ;  and  resolved  no 
good  plea.  So  here,  though  the  defendant  knew  not  of  the  wrongful 
taking  of  the  plaintiff,  yet  that  will  not  make  any  recompense  for  the 
wrong  the  plaintiff  hath  sustained.  .  .  .  But  the  three  other  judges 
resolved,  that  the  defendant,  the  gaoler,  could  not  be  charged,  because 
he  could  not  have  notice  whether  the  prisoner  was  legally  arrested  or 
not." 

In  Fletcher  v.  Rylands,^  L.  E.  3  H.  L.  330,  Lord  Cranworth 
said :  "In  considering  whether  a  defendant  is  liable  to  a   plaintiff 

'  See  Cahill  v,  Eastman,  18  Minn.  324,  Madras  R.  Co.  v.  Zemindar  of  Carvetinaga- 
rum,  decided  July  3,  1874,  30  L.  Times  Eep.  (n.  8.)  770. —  Bepobteb. 
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for  damsige  which  the  plaintiff  may  have  sustained,  the  question  in 
general  is  not  whether  the  defendant  has  acted  with  due  care  and  cau- 
tion, but  whether  his  acts  have  occasioned  the  damage.  This  is  all 
well  explained  in  the  old  case  of  Lambert  v.  Bessey,  reported  by  Sir 
"TEomas  Raymond' (Sir  T.  Raym.  421).  And  the  doctrine  is  founded 
on  good  sense.  For  when  one  person,  in  managing  his  own  affairs, 
causes,  however  innocently,  damage  to  another,  it  is  obviously  only 
just  that  he  should  be  the  party  to  suffer." 

The  head-note  of  Weaver  v.  Ward,  Hob.  134,  is  :  "If  one  trained 
soldier  wound  another,  in  skirmishing  for  exercise,  an  action  of  tres- 
pass will  lie,  unless  it  shall  appear  from  the  defendant's  plea  that  he 
was  guilty  of  no  negligence,  and  that  the  injury  was  inevitable."  The 
reason  of  the  decision,  as  reported,  was  this:  "For  though  it  were 
agreed,  that  if  men  tilt  or  tourney  in  the  presence  of  the  king,  or  if 
two  masters  of  defence  playing  their  prizes  kill  one  another,  that  this 
shall  be  no  felony ;  or  if  a  lunatic  kill  a  man,  or  the  like ;  because 
felony  must  be  done  animo  felonico ;  yet  in  trespass,  which  tends  only 
to  give  damages  according  to  hurt  or  loss,  it  is  not  so  ;  and  therefore 
if  a  lunatic  hurt  a  man,  he  shall  be  answerable  in  trespass  ;  and  there- 
fore no  man  shall  be  excused  of  a  trespass  (for  this  is  the  nature  of 
an  excuse,  and  not  of  a  justification,  prout  ei  bene  limit) ,  except  it 
may  be  judged  utterly  without  his  fault ;  as  if  a  man  by  force  take 
my  hand  and  strike  you;  or  if  here  the  defendant  had  said  that  the 
plaintiff  ran  across  his  piece  when  it  was  discharging  ;  or  had  set  forth 
the, case  with  the  circumstances,  so  as  it  had  appeared  to  the  Court 
that  it  had  been  inevitable,  and  that  the  defendant  had  committed  no 
negligence  to  give  occasion  to  the  hurt." 

There  may  be  some  ground  to  argue  that  "  utterly  without  his  fault," 
"  inevitable,"  and  "  no  negligence,"  in  the  sense  intended  in  that  case, 
mean  no  more  than  the  modern  phrase  ' '  ordinary  and  reasonable  care 
and  prudence ; "  and  that,  in  such  a  case,  at  the  present  time,  to  hold 
a  plea  good  that  alleges  the  exercise  of  reasonable  care,  without  set- 
ting forth  all  "  the  circumstances  "  or  evidence  sustaining  the  plea, 
would  be  substantially  in  compliance  with  the  law  of  that  case,  due 
allowance  being  made  for  the  difference  of  legal  language  used  at  dif- 
ferent periods,  and  the  difference  in  the  forms  of  pleading.  But  the 
drift  of  the  ancient  English  authorities  on  the  law  of  torts  seems  to 
differ  materially  from  the  view  now  prevailing  in  this  country.  For- 
merly, in  England,  there  seems  to  have  been  no  well-defined  test  of  an 
actionable  tort.  Defendants  were  often  held  liable  "  because,"  as 
Raymond  says,  "  he  that  is  damaged  ought  to  be  recompensed  ;  "  and 
not  because,  upon  some  clearly  stated  principle  of  law  founded  on 
actual  culpability,  public  policy,  or  natural  justice,  he  was  entitled  to 
compensation  from  the  defendant.  The  law  was  supposed  to  regard 
"  the  loss  and  damage  of  the  party  suffering,"  more  than  the  negli- 
gence and  blameworthiness  of  the  defendant :  but  how  much  more  it 
regarded  the  former  than  the  latter,  was  a  question  not  settled,  and 
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very  little  invBBtigated.  "  The  loss  and  damage  of  the  party  suffer- 
ing," if  without  relief,  would  be  a  hardship  to  him  ;  relief  compulsorily 
furnished  by  the  other  party  would  often  be  a  hardship  to  him  ;  when 
and  why  the  "  loss  and  damage  "  should,  and  when  and  why  they 
should  not,  be  transferred  from  one  to  the  other,  by  process  of  law, 
were  problems  not  solved  in  a  philosophical  manner.  There  were  pre- 
cedents, established  upon  superficial,  crude,  and  undigested  notions ; 
but  no  application  of  the  general  system  of  legal  reason  to  this 
subject. 

Mr.  Holmes  says:  "It  may  safely  be  stated  that  all  the  more  an- 
cient examples  are  traceable  to  conceptions  of  a  much  ruder  sort  (than 
actual  fault),  and  in  modern  times  Ho  more  or  less  definitely  thought- 
out  views  of  public  policy.  The  old  writs  in  trespass  did  not  allege, 
nor  was  it  necessary  to  show,  anything  savoring  of  culpability.  It 
was  enough  that  a  certain  event  had  happened,  and  it  was  not  even 
necessary  that  the  act  should  be  done  intentionally,  though  innocently. 
An  accidental  blow  was  as  good  a  cause  of  action  as  an  intentional 
one.  On  the  other  hand,  when,  as  in  Rylands  v.  Fletcher,  modern 
courts  hold  a  man  liable  for  the  escape  of  water  from  a  reservoir  which 
he  has  built  upon  his  land,  or  for  the  escape  of  cattle,  although  he  is 
not  alleged  to  have  been  negligent,  they  do  not  proceed  upon  the 
ground  that  there  is  an  element  of  culpability  in  making  such  a  reser- 
voir, or  in  keeping  cattle,  sufBcient  to  charge  the  defendant  as  soon  as 
a  damnum  occurs,  but  on  the  principle  that  it  is  politic  to  make  those 
who  go  into  extra-hazardous  employments  take  the  risk  on  their  own 
shoulders."  He  alludes  to  the  fact  that  "  there  is  no  certainty  what 
will  be  thought  extra-hazardous  in  a  certain  jurisdiction  at  a  certain 
time,"  but  suggests  that  many  particular  instances  point  to  the  gen- 
eral principle  of  liability  for  the  consequences  of  extra-hazardous 
undertakings  as  the  tacitly  assumed  ground  of  decision.  7  Am.  Law 
Rev.  652,  653,  662  ;  2  Kent  Com.  (12th  ed.)  561,  n.  1 ;  4  id.  110,  n.  1. 
If  the  hazardous  nature  of  things  or  of  acts  is  adopted  as  the  test,  or 
one  of  the  tests,  and  the  English  authorities  are  taken  as  the  standard 
of  what  is  to  be  regarded  as  hazardous,  "  it  will  be  necessary  to  go 
the  length  of  saying  that  an  owner  of  real  property  is  liable  for  all 
damage  resulting  to  his  neighbour's  property  from  anything  done  upon 
his  own  land  "  (Mellish's  argument  in  Fletcher  v.  Rylands,  L.  R.  1  Ex. 
272),  and  that  an  individual  is  answerable  "  who,  for  his  own  benefit, 
makes  an  improvement  on  his  own  land,  according  to  his  best  skill 
and  diligence,  and  not  foreseeing  it  wUl  produce  any  injury  to  his 
neighbor,  if  he  thereby  unwittingly  injure  his  neighbor  "  —  Gibbs,  C. 
J.,  in  Sutton  v.  Clarke,  6  Taunt.  44,  approved  by  Blackburn,  J.,  in 
Fletcher  v.  Rylands,  L.  R.  1  Ex.  286.  If  danger  is  adopted  as  a  test, 
and  the  English  authorities  are  abandoned,  the  fact  of  danger,  contro- 
verted in  each  case,  will  present  a  question  for  the  jury,  and  expand 
the  issue  of  tort  or  no  tort  into  a  question  of  reasonableness,  in  a  form 
much  broader  than  has  been  generally  used  ;  or  courts  will  be  left  to 
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devise  tests  of  .peril,  under  varying  influences  of  time  and  place  that 
may  not  immediately  produce  a  uniform,  consistent,  and  permanent 
rule. 

It  would  seem  that  some  of  the  early  English  decisions  were  based 
on  a  view  as  narrow  as  that  which  regards  nothing  but  the  hardship 
"  of  the  party  suffering ;  "  disregards  the  question  whether,  by  trans- 
ferring the  hardship  to  the  other  party,  anything  more  will  be  done 
than  substitute  one  suffering  party  for  another ;  and  does  not  consider 
what  legal  reason  can  be  given  for  relieving  the  party  who  has  suffered, 
by  making  another  suffer  the  expense  of  his  relief.  For  some  of  those 
decisions,  better  reasons  may  now  be  given  than  were  thought  of  when 
the  decisions  were  announced :  but  whether  a  satisfactory  test  of  an 
actionable  tort  can  be  extracted  from  the  ancient  authorities,  and 
whether  the  few  modern  cases  that  carry  out  the  doctrine  of  those 
authorities  as  far  as  it  is  carried  iu  Fletcher  v.  Mylands  (3  H.  &  C. 
774 ;  L.  R.  1  Ex.  265  ;  L.  R.  3  H.  L.  330 ;  L.  R.  (Phil,  ed.)  3  Ex. 
352),  can  be  sustained,  is  very  doubtful.  The  current  of  American 
authority  is  very  strongly  against  some  of  the  leading  English  cases. 

One  of  the  strongest  presentations  of  the  extreme  English  view  is 
by  Blackburn,  J.,  who  says,  in  Fletcher  v.  Mylands,  L.  R.  1  Ex.  279, 
280,  281,  282  :  "  We  think  that  the  true  rule  of  law  is,  that  the  per- 
son who  for  his  own  purposes  brings  on  his  lands,  and  collects  and 
keeps  there  anything  likely  to  do  mischief  if  it  escapes,  must  keep  it 
in  at  his  peril,  and  if  he  does  not  do  so,  is  prima  fade  answerable  for 
all  the  damage  which  is  the  natural  consequence  of  its  escape.  He  can 
excuse  himself  by  showing  that  the  escape  was  owing  to  the  plaintiff's 
default ;  or  perhaps  that  the  escape  was  the  consequence  of  vis  major, 
or  the  act  of  God  ;  but  as  nothing  of  this  sort  exists  here,  it  is  unne- 
cessary to  inquire  what  excuse  would  be  sufficient.  The  general  rule, 
as  above  stated,  seems,  on  principle,  just.  The  person  whose  grass 
or  corn  is  eaten  down  by  the  escaping  cattle  of  his  neighbor,  or  whose 
mine  is  flooded  by  the  water  from  his  neighbor's  reservoir,  or  whose 
cellar  is  invaded  by  the  filth  of  his  neighbor's  privy,  or  whose  habita- 
tion is  made  unhealthy  by  the  fumes  and  noisome  vapors  of  his  neigh- 
bor's alkali  works,  is  damnified  without  any  fault  of  his  own ;  and  it 
seems  but  reasonable  and  just  that  the  neighbor,  who  has  brought 
something  on  his  own  property  which  was  not  naturally  there,  harmless 
to  others  so  long  as  it  is  confined  to  his  own  property,  but  which 
he  knows  to  be  mischievous  if  it  gets  on  his  neighbor's,  should  be 
obliged  to  make  good  the  damage  which  ensues  if  he  does  not  succeed 
in  confining  it  to  his  own  property.  But  for  his  act  in  bringing  it  there 
no  mischief  could  have  accrued,  and  it  seems  but  just  that  he  should, 
at  his  peril,  keep  it  there  so  that  no  mischief  may  accrue,  or  answer 
for  the  natural  and  anticipated  consequences.  And  upon  authority, 
this  we  think  is  established  to  be  the  law,  whether  the  things  so  brought 
be  beasts,  or  water,  or  filth,  or  stenches.  The  case  that  has  most 
commonly  occurred,  and  which  is  most  frequently  to  be  found  in  the 


362  BROWN  V.   COLLINS. 

books,  is  as  to  the  obligation  of  the  owner  of  cattle  which  he  has 
brought  on  Ms  land,  to  prevent  thejr  escaping  and  doing  mischief. 
The  law,  as  to  them,  seems  to  be  perfectly  settled  from  early  times  : 
the  owner  must  keep  them  in  at  his  peril,  or  he  will  be  answerable  for 
the  natural  consequences  of  their  escape,  —  that  is,  with  regard  to  tame 
beasts,  for  the  grass  they  eat  and  trample  upon,  though  not  for  any 
injury  to  the  person  of  others,  for  our  ancestors  have  settled  that  it  is 
not  the  general  nature  of  horses  to  kick,  or  bulls  to  gore  [or  he  might 
have  added,  dogs  to  bite],  — but  if  the  owner  knows  that  the  beast  has 
a  vicious  propensity  to  attack'man,  he  wUl  be  answerable  for  that  too. 
...  In  these  latter  authorities  [relating  to  animals  called  mischiev- 
ous or  ferocious],  the  point  under  "Sionsideration  was  damage  to  the 
person ;  and  what  was  decided  was,  that  where  it  was  known  that 
hurt  to  the  person  was  the  natural  consequence  of  the  animal  being 
loose,  the  owner  should  be  responsible  in  damages  for  such  hurt, 
though  where  it  was  not  known  to  be  so,  the  owner  was  not  responsi- 
ble for  such  damages ;  but  where  the  damage  is,  like  eating  grass  or 
other  ordinary  ingredients  in  damage  feasant,  the  natural  consequence 
of  the  escape,  the  rule  as  to  keeping  in  the  animal  is  the  same.  .  .  . 
There  does  not  appear  to  be  any  difference,  in  principle,  between  the 
extent  of  the  duty  cast  on  him  who  brings  cattle  on  his  land  to  keep 
them  in,  and  the  extent  of  the  duty  imposed  on  him  who  brings  on  his 
land  water,  fllth,  or  stenches,  or  any  other  thing,  which  will,  if  it 
escape,  naturally  do  damage,  to  prevent  their  escaping  and  injuring 
his  neighbor." 

This  seems  to  be  substantially  an  adoption  of  the  early  authorities, 
and  an  extension  of  the  ancient  practice  of  holding  the  defendant  lia- 
ble, in  some  cases,  on  the  partial  view  that  regai'ded  the  misfortune  of 
the  plaintiff  upon  whom  a  damage  had  fallen,  and  required  no  legal 
reason  for  transferring  the  damage  to  the  defendant.  The  ancient 
rule  was,  that  a  person  in  whose  house,  or  on  whose  land,  a  fire  acci- 
dentally originated,  which  spread  to  his  neighbor's  property  and 
destroyed  it,  must  make  good  the  loss.  Filliter  v.  Phippard,  11  A.  & 
E.  (n.  s.)  347,  354  ;  Tubervil  v.  Stamp,  1  Comyns,  32  ;  s.  c,  1  Salk. 
13 ;  Com.  Dig.,  Action  upon  the  case  for  Negligence  (A  6.)  ;  1  Arch. 
N.  P.  539  ;  Fletcher  v.  Bylands,  3  H.  &  C.  790,  793;  Bussell  v.  Fah- 
yan,  34  N.  H.  218,  225.  No  inquiry  was  made  into  the  reason  of  put- 
ting upon  him  his  neighbor's  loss  as  well  as  his  own.  The  rule  of  such 
cases  is  applied,  by  Blackburn,  to  everything  which  a  man  brings  on 
his  land,  which  will,  if  it  escape,  naturally  do  damage.  One  result  of 
such  a  doctrine  is,  that  every  one  building  a  fire  on  his  own  hedrth, 
for  necessary  purposes,  with  the  utmost  care,  does  so  at  the  peril,  not 
only  of  losing  his  own  house,  but  of  being  irretrievably  ruined  if  a 
spark  from  his  chimney  starts  a  conflagration  which  lays  waste  the 
neighborhood.  "  In  conflict  with  the  rule,  as  laid  down  in  the  English 
cases,  is  a  class  of  cases  in  reference  to  damage  from  fire  communi- 
cated from  the  adjoining  premises.     Fire,  like  water  or  steam,  is  likely 
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to  produce  miBchief  if  it  escapes  and  goes  beyond  control ;  and  yet  it 
has  never  been  held  in  this  country  that  one  building  a  fire  upon  his 
own  premises  can  be  made  liable  if  it  escapes  upon  his  neighbor's 
premises,  and  does  him  damage  -without  proof  of  negligence."  Losee 
V.  Buchanan,  51  N.  Y.  476,  487. 

Everything  that  a  man  can  bring  on  his  land  is  capable  of  escaping, 
—  against  his  will,  and  without  his  fault,  with  or  without  assistance, 
in  some  form,  solid,  liquid,  or  gaseous,  changed  or  unchanged  by  the 
transforming  processes  of  nature  or  art,  —  and  of  doing  damage  after 
its  escape.  Moreover,  if  there  is  a  legal  principle  that  makes  a  man 
liable  for  the  natural  consequences  of  the  escape  of  things  which  he 
brings  on  his  land,  the  application  of  such  a  principle  cannot  be  limited 
to  those  things  ;  it  must  be  applied  to  all  his  acts  that  disturb  the  ori- 
ginal order  of  creation  ;  or,  at  least,  to  all  things  which  he  undertakes 
to  possess  or  control  anywhere,  and  which  were  not  used  and  enjoyed 
in  what  is  called  the  natural  or- primitive  condition  of  mankind,  whatn 
ever  that  may  have  been.  This*  is  going  back  a  long  way  for  a  stan- 
dard of  legal  rights,  and  adopting  an  arbitrary  test  of  .responsibility 
that  confounds  all  degrees  of  danger,  pays  no  heed  to  the  essential 
elements  of  actual  fault,  puts  a  clog  upon  natural  and  reasonably 
necessary  uses  of  matter,  and  tends  to  embarrass  and  obstruct  much 
of  the  work  which  it  seems  to  be  man's  .duty  carefully  to  do.  The 
distinction  made  by  Lord  Cairns,  Rylands  v.  Fletcher,  L.  R.  3  H. 
L.  330,  between  a  natural  and  a  non-natural  use  of  land,  if  he  meant 
anything  more  than  the  difference  between  a  reasonable  use  and  an 
unreasonable  one,  is  not  established  in  the  law.  Even  if  the  arbitrary 
test  were  applied  only  to  things  which  a  man  brings  on  his  land,  it 
would  still  recognize  the  peculiar  rights  of  savage  life  in  a  wilderness, 
ignore  the  rights  growing  out  of  a  civilized  state  of  society,  and  make 
a  distinction  not  warranted  by  the  enlightened  spirit  of  the  common 
law :  it  would  impose  a  penalty  upon  efforts,  made  in  a  reasonable, 
skilful,  and  careful  manner,  to  rise  above  a  condition  of  barbarism. 
It  is  impossible  that  legal  principle  can  throw  so  serious  an  obstacle  in 
the  way  of  progress  and  improvement.  Natural  rights  are,  in  general, 
legal  rights ;  and  the  rights  of  civilization  are,  in  a  legal  sense,  as 
natural  as  any  others.  "  Most  of  the  rights  of  property,  as  well  as  of 
person,  in  the  social  state,  are  not  absolute  but  relative,"  Losee  v. 
Buchanan,  51  N.  Y.  485  ;  and,  if  men  ever  were  in  any  other  than  the 
social  state,  it  is  neither  necessary  nor  expedient  that  they  should 
now  govern  themselves  on  the  theory  that  they  ought  to  live  in  some 
other  state.  The  common  law  does  not  usually  establish  tests  of  re- 
sponsibility on  any  other  basis  than  the  propriety  of  their  living  in  the 
social  state,  and  the  relative  and  qualified  character  of  the  rights 
incident  to  that  state. 

In  Fletcher  v.  Bylands,  L.  R.  1  Ex.  286,  287,  Mr.  Justice  Black- 
burn, commenting  upon  the  remark  of  Mr.  Baron  Martin,  "  that, 
when  damage  is  done  to  personal  property,  or  even, to, the  person. 
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by  collision,  either  upon  land  or  at  sea,  there  must  be  negligence 
in  the  party  doing  the  damage  to  render  him  legally  responsible," 
says,  — "This  is  no  doubt  true;  and,  as  was  pointed  out  by  Mr. 
Mellish  during  his  argument  before  us,  this  is  not  confined  to  cases 
of  collision,  for  there  are  many  cases  in  which  proof  of  negligence 
is  essential,  as,  for  instance,  where  an  unruly  horse  gets  on  the 
footpath  of  a  public  street  and  kills  a  passenger.  Hammock  v. 
Wiite,  11  C.  B..  N.  s.  588,  31  L.  J.  (C.  P.)  129 ;  or  where  a  per- 
son in  a  dock  is  struck  by  the  falling  of  a  bale  of  cotton  which 
the  defendant's  servants  are  lowering,  Scott  v.  London  Docks  Com- 
pany, 3  H.  &  C.  596,  35  L.  J.  (Ex.)  17,  220;  and  many  other 
similar  cases  may  be  found.  But  we  think  these  cases  distinguishable 
from  the  present.  TraflSc  on  the  highways,  whether  by  land  or  sea, 
cannot  be  conducted  without  exposing  those  whose  persons  or  property 
are  near  it  to  some  inevitable  risk ;  and  that  being  so,  those  who  go 
on  the  highway,  or  have  their  property  adjacent  to  it,  may  well  be 
held  to  do  so  subject  to  their  taking  upon  themselves  the  risk  of  injury 
from  that  inevitable  danger ;  and  persons  who,  by  the  license  of  the 
owner,  pass  near  to  warehouses  where  goods  are  being  raised  or  low- 
ered, certainly  do  so  subject  to  the  inevitable  risk  of  accident.  In 
neither  case,  therefore,  can  they  recover  without  proof  of  want  of  care 
or  skill  occasioning  the  accident ;  and  it  is  believed  that  all  the  cases 
in  which  inevitable  accident  has  been  held  an  excuse  for  what,  prima 
facie,  was  a  trespass,  can  be  explained  on  the  same  principle,  viz., 
that  the  circumstances  were  such  as  to  show  that  the  plaintiff  had 
taken  that  risk  upon  himself."  This  would  be  authority  for  holding, 
in  the  present  case,  that  the  plaintiff,  by  having  his  post  near  the 
street,  took  upon  himself  the  risk  of  its  being  broken  by  an  inevitable 
accident  carrying  a  traveller  off  the  street.  But  such  a  doctrine  would 
open  more  questions,  and  more  difficult  ones,  than  it  would  settle.  At 
what  distance  from  a  highway  would  an  object  be  near  it?  What  part 
of  London  is  not  near  a  street?  And  then,  as  the  defendant  had  as 
good  a  right  to  be  at  home  with  his  horses  as  to  be  in  the  highway, 
why  might  not  his  neighbor,  by  electing  to  live  in  an  inhabited  coun- 
try, as  well  be  held  to  take  upon  himself  the  risk  of  an  inevitable 
accident  happening  by  reason  of  the  country  being  inhabited,  as  to 
assume  a  highway  risk  by  living  near  a  road?  If  neighborhood  is  the 
test,  who  are  a  man's  neighbors  but  the  whole  human  race  ?  If  a  person, 
by  remaining  in  England,  is  held  to  take  upon  himself  one  class  of 
the  inevitable  dangers  of  that  country  because  he  could  avoid  that 
class  by  migrating  to  a  region  of  solitude,  why  should  he  not,  for  a  like 
reason,  also  be  held  to  expose  himself  voluntarily  to  other  classes  of 
the  inevitable  dangers  of  that  country  ?  And  where  does  this  reason- 
ing end  ? 

It  is  not  improbable  that  the  rules  of  liability  for  damage  done  by 
brutes  or  by  fire,  found  in  the  early  English  cases,  were  introduced  by 
sacerdotal  influence,  from  what  was  supposed  to  be  the  Roman  or  the 
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Hebrew  law.  7  Am.  L.  Kev.  652,  note ;  1  Domat  Civil  Law  (Stra- 
han's  translation,  2d  ed.)  304,  305,  306,  312,  313  ;  Exodus  xxL :  28-32, 
36  ;  xxii :  5,  6,  9.  It  would  not  be  singular  if  these  rules  should  be 
spontaneously  produced  at  a  certain  period  in  the  life  of  any  commu- 
nity. Where  they  first  appeared  is  of  little  consequence  in  the  present 
inquiry.  They  were  certainly  introduced  in  England  at  an  immature 
stage  of  English  jurisprudence,  and  an  undeveloped  state  of  agricul- 
ture, manufactures,  and  commerce,  when  the  nation  had  not  settled 
down  to  those  modern,  progressive,  industrial  pursuits  which  the  spirit 
of  the  common  law,  adapted  to  all  conditions  of  society,  encourages 
and  defends.  They  were  introduced  when  the  development  of  many 
of  the  rational  rules  now  universally  recognized  as  principles  of  the 
common  law  had  not  been  demanded  by  the  growth  of  intelligence, 
trade,  and  productive  enterprise, — when  the  common  law  had  not 
been  set  forth  in  the  precedents,  as  a  coherent  and  logical  system  on 
many  subjects  other  than  the  tenures  of  real  estate.  At  all  events, 
whatever  may  be  said  of  the  origin  of  those  rules,  to  extend  them,  as 
they  were  extended  in  Rylands  v.  Fletcher,  seems  to  us  contrary  to 
the  analogies  and  the  general,  principles  of  the  common  law,  as  now 
established.  To  extend  them  to  the  present  case  would  be  con- 
trary to  American  authority  as  well  as  to  our  understanding  of  legal 
principles. 

The  diflSculty  under  which  the  plaintiff  might  labor  in  proving  the 
culpability  of  the  defendant,  —  which  is  sometimes  given  as  a  reason 
for  imposing  an  absolute  liability  without  evidence  of  negligence,  — 
Mixford  v.  Smith,  52  N.  H.  355,  359,  or  changing  the  burden  of 
proof,  Lisbon  v.  Lyman,  49  N.  H.  553,  568,  569,  674,  576,  seems 
not  to  have  been  given  in  the  English  cases  relating  to  damage  done 
by  brutes  or  fire.  And,  however  large  or  small  the  class  of  cases  in 
which  such  a  diflBculty  may  be  the  foundation  of  a  rule  of  law,  since 
the  diflficulty  has  been  so  much  reduced  by  the  abolition  of  witness 
disabilities,  the  present  ease  is  not  one  of  that  class. 

There  are  many  cases  where  a  man  is  held  liable  for  taking,  con- 
verting ((7.  R.  Co.  v.  Foster,  51  N.  H.  490)  or  destroying  property, 
or  doing  something  else,  or  causing  it  to  be  done,  intentionally,  under 
a  claim  of  right,  and  without  any  actual  fault.  "  Probably  one  half 
of  the  cases  in  which  trespass  de  bonis  asportatis  is  maintained,  arise 
from  a  mere  misapprehension  of  legal  rights."  Metcalf,  J.,  in  Stan- 
ley V.  Gaylord,  1  Cush.  536,  651.  When  a  defendant  erroneously 
supposed,  without  any  fault  of  either  party,  that  he  had  a  right  to  do 
what  he  did,  and  his  act,  done  in  the  assertion  of  his  supposed  right, 
turns  out  to  have  been  an  interference  with  the  plaintiffs  propertj',  he 
is  generally  held  to  have  assumed  the  risk  of  maintaining  the  right 
which  he  asserted,  and  the  responsibility  of  the  natural  consequences 
of  his  voluntary  act.  But  when  there  was  no  fault  on  his  part,  and 
the  damage  was  not  caused  by  his  voluntary  and  intended  act ;  or  by  an 
act  of  which  be  knew,  or  ought  to  have  known,  the  damage  would  be  a 
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necessary,  probable,  or  natural  consequence ;  or  by  an  act  which  he 
knew  or  ought  to  have  known,  to  be  unlawful,  — we  understand  the 
general  rule  to  be,  that  he  is  not  liable.  Vincent  v.  Stinehour,  7  Vt. 
62 ;  Aaron  v.  State,  31  Ga.  167 ;  Morris  v.  Piatt,  32  Conn.  75 ;  and 
Judge  Hedfield's  note  to  that  case  in  4  Am.  L.  Reg.  (n.  s.)  532 ; 
Townsbend  on  Slander,  sees.  67,  88,  p.  128,  n.  1  (2d  ed.).  In  Brown 
X.  Kendall,  6  Cush.  292,  the  defendant,  having  interfered  to  part  his 
dog  and  the  plaintiff's  which  were  fighting,  in  raising  a  stick  for  that 
purpose  accidentally  struck  the  plaintiff,  and  injured  him.  It  was  held, 
that  parting  the  dogs  was  a  lawful  and  proper  act  which  the  defendant 
might  do  by  the  use  of  proper  and  safe  means ;  and  that  if  the  plain- 
tiffs injury  was  caused  by  such  aif  act  done  with  due  care  and  all 
proper  precautions,  the  defendant  was  not  liable.  In  ttie  decision, 
there  is  the  important  suggestion  that  some  of  the  apparent  confusion 
in  the  authorities  has  arisen  from  discussions  of  the  question  whether 
a  party's  remedy  is  in  trespass  or  case,  and  from  the  statement  that 
when  the  injury  comes  from  a  direct  act,  trespass  lies,  and  when  the 
damage  is  consequential,  case  is  the  proper  form  of  action, —the 
remark  concerning  the  immediate  effect  of  an  act  being  made  with  refer- 
ence to  damage  for  which  it  is  admitted  there  is  a  remedy  of  some  kind, 
and  on  the  question  of  the  proper  remedy,  not  on  the  general  qoestioii 
of  liability.  Judge  Shaw,  delivering  the  opinion  of  the  court,  said : 
"We  think,  as  the  result  of  all  the  authorities,  the  rule  is  correctly 
stated  by  Mr.  Greenleaf ,  that  the  plaintiff  must  come  prepared  with 
evidence  to  show  either  that  the  intention  was  unlawful,  or  that  the 
defendant  was  in  fault;  for  if  the  injury  was  unavoidable,  and  the 
conduct  of  the  defendant  was  free  from  blame,  he  will  not  be  liable. 

2  Greenl.  Ev.,  sees.  85  to  92;  Waheman  v^  Robinson,  1  Bing.  213. 
If,  in  the  prosecution  of  a  lawful  act,  a  casualty  purely  accidental 
arises,  no  action  can  be  supported  for  an  injury  arising:  therefrom. 
Davis  V.  Saunders,  2  Chit.R.  639  ;  Com. Dig.  Battery,  A.  (Day's  ed.) 
and  notes ;  Vincent  v.  StinehOur,  7  Vt.  62 ; "  James  v.  Campbell^ 
5  C.  &  P.  372  ;  Aldei'smi  v.    WaisteU,  1  C.  <fe  K.  358. 

Whatever  may  be'  the '  rule  or  the  exception,  or  -ttie  reason  of  it,  in 
cases  of  insanity.  Weaver  v.  Ward,  Hob.  134 ;  Com.  Dig.  Battery^, 
A.  note  d,  Hammond's  ed. ;  Dormay  v.  Sorradaile,b  M.  G.  &S.  380; 
Sedgwick  on  Damages,  455,  456;  2d  ed. ;  Morse  v.  Crawford,  17  Vt. 
499 ;    Dickinson  v.  Barter,  9  Mass.  225 ;    Mrom  v.  Schoonmaker; 

3  Barb.   647 ;  Homer  v.  Marshall,  5  Munf.  466 ;    Teatea  v.  Reed, 

4  Blackf.  463,  and  whatever  may  be  the  full  legal  definitions  of  neces- 
sitj',  inevitable  danger,  and  unavoidable  accident^  the  occurrence  com- 
plained of  in  this  case  was  one  for  which  the  defendant  is  not  liable, 
unless  every  one  is  liable  for  all  damage  done  by  superior  force  over- 
powering him,  and  using  him  or  his  propert)-  as  an  instrument  of 
violence.  The  defendant,  being  without  fault,  was  as  innocent  as  if 
the  pole  of  his  wagon  had  been  hurled  on  the  plaintiff's  land  by  a 
whil"lwind,  or  he  himself; 'by  a  stronger  man, 'had  been  thrown  through 
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the  plaintiff's  window.  Upon  the  facts  stated,  taken  in  the  sense 
in  which  we  understand  them,  the  defendant  is  entitled  to  judgment. 
1  Billiard  on  Torts,  ch.  3,  3d  ed.  ;  Losee  v.  Buchanan,  51  N.  Y.  476 ; 
Parrot  v.  Wells,  15  Wall.  524,  537 :  Boche  v.  M.  G.  L.  Co.,  5  Wis. 
55 ;  Eastman  v.  Co.,  44  N.  H.  143,  156. 

Case  discharged. 
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CHAPTER  IX. 
LIABILITY  FOR  FIRE  OR  EXPLOSIVES. 


DEAN  V.  Mccarty. 

9  Victoria.    2  Upper  Canada  Queen's  Bench,  448.' 

This  was  an  action  on  the  case  for  negligently  keeping  fire  which 
the  defendant  had  kindled  on  his  own  field  in  order  to  clear  his  land, 
by  reason  whereof  it  spread  to  the  adjoining  land  of  the  plaintiff,  and 
destroyed  his  wood,  fences,  etc. 

Plea,  general  issue. 

It  was  proved  at  the  trial,  which  took  place  at  Cobourg,  before  Mr. 
Justice  McLean,  that  the  defendant  was  clearing  his  land,  and  had 
set  fire  to  his  log-heaps  at  a  favorable  time ;  but,  a  high  wind  spring- 
ing up,  the  fire  unfortunately  spread,  running  through  the  grass, 
notwithstanding  such  efforts  as  could  be  used  to  stop  it,  and  some 
cord-wood  and  rails  belonging  to  the  plaintiff  were  destroyed.  The 
plaintiff's  witnesses  acquitted  the  defendant  of  blame,  and  the  case 
was  left  to  the  jury  upon  the  question  of  fact :  whether  the  defend- 
ant had  or  had  not  acted  with  due  care  and  caiition  in  setting  the 
fire  as  he  did,  under  the  circumstances ;  and  whether  he  did  all  in 
his  power  to  prevent  injury  to  his  neighbors.  The  jury  found  for  the 
defendant. 

J.  HUlyard  Cameron  moved,  last  term,,  for  a  rule  nisi  for  a  new 
trial,  for  misdirection ;  contending  that  the  act  of  the  defendant  was 
of  such  a  nature  as  made  him  responsible  for  the  consequences,  as  it 
might  have  been  prevented,  and  that  he  was  bound  to  protect  his 
neighbor's  property  from  any  injurious  consequences  from  the  fire 
which  he  had  kindled  for  purposes  which  were  beneficial  to  himself. 
He  cited  Tuherville  v.  Stamp,  12  Modern,  152 ;  Vaughan  v.  Menlove, 
3  Bing.  N.  C.  476. 

Robinson,  C.  J.  .  .  .  It  is  sought  here  to  hold  the  defendant  liable 
upon  a  rigorous  and  indiscriminating  application  of  what  is  undoubt- 
edly a  legal  maxim,  Sic  utere  tuo  ut  alienum  non  Icedas.  But  this 
maxim  is  rather  to  be  applied  to  those  cases  in  which  a  man,  not  under 
the  pressure  of  any  necessity,  deliberately,  and  in  view  of  the  conse- 
quences, seeks  an  advantage  to  himself  at  the  expense  of  a  certain 

I  Fait  of  opinion  omitted.  —  Ed. 
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injury  to  his  neighbor ;  as,  for  instance,  in  the  use  he  makes  of  a 
stream  of  water  passing  through  his  land,  which  he  is  at  liberty  to 
apply  to  his  own  purposes,  but  he  must  not  so  use  it  as  to  diminish  the 
value  of  the  stream  to  his  neighbor  unless  he  has  a  prescriptive  right. 
But  when  we  come  to  apply  the  maxim  to  the  acts  of  parties  on  other 
occasions,  where  accident  has  part  in  producing  the  injury,  we  must 
see  that  a  great  part  of  the  business  of  life  could  not  be  carried  on 
under  the  risks  to  which  parties  would  then  be  exposed.  For  instance, 
a  man  has  a  right  to  drive  his  carriage  along  the  highway,  and  it  may 
be  granted  that  he  must  in  one  sense  exercise  his  right  so  as  not  to 
injure  others,  —  that  is,  he  must  not  intentionally  injure  others,  nor 
injure  them  by  his  neglect ;  but  if  we  were  to  hold  that  he  must  at  all 
events  take  care,  at  his  peril,  that  he  do  them  no  injury,  then,  if  his 
horses  should  be  frightened  by  a  flash  of  lightning,  and  become  ungov- 
ernable, he  must  answer,  civilly  at  least,  for  all  the  damages  they 
may  commit,  though  it  might  be  to  his  ruin.  So,  again,  a  ship  might 
be  riding  at  anchor  with  others,  well  secured,  and  carefully  attended 
to  by  a  competent  crew  ;  and  yet,  if  by  the  violence  of  a  tempest  she 
should  be  driven  from  her  anchorage  against  another  ship,  and  occa- 
sion her  loss  and  injury,  it  could  not  be  held  that  the  owners  were  lia- 
ble, on  the  principle  that  they  must  at  their  peril  so  use  their  own  ship 
as  not  to  injure  others.  In  these  cases,  the  taking  the  horse  into  the 
highway  and  the  bringing  the  ship  to  an  anchor  are  as  much  the  volun- 
tary acts  of  the  party  as  the  kindling  the  fire  was,  in  the  case  before 
us ;  but  it  is  indispensable  that  allowance  should  be  made  for  the 
necessity  people  are  under  for  doing  such  acts,  and  that  misfortune 
and  neglect  should  not  be  confounded. 

We  cannot  go  so  far  as  to  hold  that,  in  all  such  cases,  whether  an 
act  has  been  imprudent  or  not  must  be  taken  to  be  proved  by  the 
result  alone ;  though  we  cannot  but  feel  that  cases  of  great  hardship 
may  arise,  and  in  which  the  inclination  of  a  Court  might  generally  be 
to  throw  the  loss  upon  the  party  kindling  the  fire,  even  when  there 
might  appear  no  clear  ground  for  ascribing  a  want  of  due  caution  to 
him.  For  example,  a  man  may  have  a  very  valuable  mill,  and  a  neigh- 
bor having  a  small  piece  of  wood  adjoining  to  it,  of  trifling  value 
compared  to  the  mill,  in  the  process  of  clearing  sets  fire,  which,  un- 
fortunately, by  a  sudden  rise  or  change  of  wind,  spreads  so  as  to  con- 
sume the  mill,  in  spite  of  all  the  exertion  that  can  be  used.  It  may 
be  said,  here  is  a  case  in  which  one  of  two  innocent  men  must  bear  a 
serious  loss,  and  that  the  misfortune  would  more  properly  fall  upon 
the  one  who  was  a  voluntary  agent  in  setting  the  cause  of  the  injury 
in  motion,  than  upon  him  who  had  no  share  whatever  in  producing  it. 
And  we  might  perhaps  be  right  in  believing  that  it  would  have  been 
possible  for  the  party  clearing  the  land  to  have  done  it  at  such  a  time, 
and  in  such  a  manner,  as  would  certainly  have  prevented  the  accident 
occurring.  Still,  I  apprehend  that  such  a  case  must  go  to  the  jury, 
like  all  other  cases  of  the  kind,  upon  the  question  of  negligence.     If 

24 
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the  principle  is  a  sound  one,  it  must  be  applied  throughout ;  though 
indeed  it  might  seem  reasonable,  where  very  valuable  property  might 
be  endangered,  to  apply  an  extraordinary  degree  of  caution  and  dili' 
gence ;  but  that  consideration  would  only  affect  the  determination  of 
*^  the  jury  upon  the  fact  of  what  was  reasonable  care  under  the  circum- 
stances. We  must  consider,  on  the  other  hand,  in  examining  the 
soundness  of  what  we  assume  to  be  th6  principle,  what  would  be  the 
state  of  things  if  the  person  kindling  the  fire  were  to  be  inevitably  and 
in  all  cases  liable  for  the  consequences.  It  is  not  very  long  since  this 
country  was  altogether  a  wilderness,  as  by  far  the  greater  part  still  is. 
Till  the  land  is  cleared,  it  can  produce  nothing,  and  the  burning  of  the 
wood  upon  the  ground  is  a  necessg,ry  part  of  the  operation  of  clearing. 
To  hold  that  what  is  so  indispensable,  not  merely  to  individual  interi- 
ests,  but  to  the  public  good,  must  be  done  wholly  at  the  risk  of  the  party 
doing  it,  without  allowance  for  any  casualties  which  the  act  of  God 
may  occasion,  and  which  no  human  care  could  certainly  prevent,  would 
be  to  depart  from  a  principle  which,  in  other  business  of  mankind, 
is  plainly  settled  and  always  upheld.  If  it  could  be  shown  that  this 
business  of  clearing  land  could,  by  means  which  we  can  suppose  to  be 
within  the  reach  of  those  employed  in  it,  be  done  at  a  time,  or  in  a 
manner,  that  would  make  it  wholly  independent  of  any  accident  beyond 
the  control  of  the  party,  then  perhaps  the  bare  fact  of  not  having  taken 
those  certain  means  might  be  held  to  constitute  negligence ;  in  which 
ease,  the  liability  for  damages  would  always,  as  a  matter  of  course, 
follow  the  injury.  But  as  we  cannot,  I  think,  venture  to  hold  that 
there  are  any  certain  means  of  avoiding  such  accidents,  it  must,  in 
such  case,  be  a  question  of  fact  for  the  jury  whether  the  defendant 
has  any  negligence  to  answer  for  or  not.  In  Comyns's  Digest,  Tit. 
Action  upon  the  Case  for  Negligence,  A,  6,  the  law  is  thus  laid 
down :  "  So,  an  action  upon  the  case  lies  upon  the  general  custom  of 
the  nation  (in  other  words,  by  the  common  law),  against  the  master 
of  a  house,  if  a  fire  be  kindled  there  and  consume  the  house  or  goods 
of  another.''  "  So,  if  a  fire  be  kindled  in  a  yard  or  close  to  burn  stub- 
ble, and  by  negligence  it  burns  corn,  etc.,  in  an  adjoining  close."  As 
to  the  first  part  of  what  is  here  said,  applying  to  accidental  fires  in 
houses,  we  know  that  the  law  has,  by  act  of  Parliament,  been  placed 
on  a  difl'erent  footing,  6  Anne,  c.  31 ;  14  Geo.  III.,  c.  78,  §§  85,  86, 
and  that  it  has  been  thought  reasonable  to  exempt  persons  from  an- 
swering in  damages  for  injuries  occasioned  to  others  in  such  cases, 
even  where  there  has  been  a  want  of  due  care.^  But  as  to  the  latter 
part  of  the  doctrine  laid  down,  but  which  applies  to  the  case  of  a  fire 
spreading  which  has  been  kindled  in  a  field  to  burn  stubble,  I  do  not 
feel  that  the  law  is  anywhere  denied  to  be  such  as  Chief  Baron  Comyns 
assumes  it  to  be.  It  has  not,  in  this  respect,  been  altered  by  statute, 
nor  does  it  seem  to  have  been,  in  more  modern  authorities,  laid  down 

1  But  see  Filliter  v,  Phippard,  11  Q.  B.  347.  — Ed. 
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differently ;  neither  has  it  been  made  a  question  whether  this  principle, 
thus  laid  down,  had  been  carefully  considered  and  correctly  stated. 
"We  see,  then,  that  it  is  when  by  negligence  the  fire  spreads  to  an  ad- 
joining close  that  an  action  lies.  And  the  same  very  learned  author 
adds  :  "  So,  it  lies  not  if  it  appears  that  a  fire  lighted  for  the  burning 
of  stubble,  etc.,  by  a  sudden  wind,  or  other  inevitable  accident,  with- 
out the  fault  of  the  defendant,  or  his  servants,  burns  the  corn  of 
another."  Though  there  are  many  other  cases  which  would  supply 
reasoning  from  analogy  in  support  of  the  principle  thus  laid  down, 
yet  the  single  case  relied  upon  by  the  Chief  Baron  is  that  of  Tuberville 
V.  Stamp,  reported  by  himself,  C!om.  32,  Lord  Raymond,  Salkeld, 
Holt,  and  in  several  other  reports :  1  Salk.  13  ;  2  Salk.  726 ;  Comb. 
459;  Skin.  681;  Carth.  425;  12  Modern,  152;  1  Ld.  Raym.  264. 
And  this  case  is  certainly  expressly  to  the  point,  and  warrants  the 
doctrine  laid  down  ;  and,  unless  it  can  be  shown  to  have  been  over- 
ruled, it  must  govern  in  this  case.  It  is  reported  in  12  Modern,  152,  in 
a  clear  and  concise  manner,  and  stripped  of  anything  extraneous  to 
the  main  point  which  is  the  question  here.  On  that  account  only,  I 
refer  to  the  case  as  it  is  there  given  ;  for,  if  the  report  differed  mate- 
rially in  its  effect  from  the  account  of  the  case  given  by  the  other 
reporters,  we  should  doubtless  feel  more  safe  in  relying  upon  some  of 
them.  The  action  was  upon  the  case  for  negligently  keeping  defend- 
ant's fire,  and  the  declaration  charged  that  defendant  so  carelessly  kept 
the  fire  in  his  close  that  it  burnt  the  plaintiff's  heath  in  his  field.  After 
verdict  for  the  plaintiff,  it  was  moved,  in  arrest  of  judgment,  that  the 
action  would  only  lie  on  the  special  circumstances  of  the  case  for  actual 
negligence,  whereas  here  it  was  grounded  on  a  supposed  general  cus- 
tom of  the  nation ;  and,  as  I  understand  the  case,  the  objection  in- 
tended to  be  urged  was  that  the  plaintiff,  by  so  stating  his  grievances, 
relied  upon  the. custom  of  the  nation  as  supplying  the  presumption  of 
negligence,  in  such  cases,  from  the  mere  occurrence  of  the  accident, 
and  when  there  might,  in  fact,  have  been  no  negligence  ;  in  short,  that 
it  placed  the  defendant  on  the  same  footing,  in  that  respect,  as  a  com- 
mon carrier.  Turton,  J. ,  observed :  "  There  is  a  difference  between  fire 
in  a  man's  house  and  in  the  field ;  in  some  counties  it  is  a  necessary 
part  of  husbandry  to  make  fire  in  the  ground,  and  some  unavoidable 
accident  may  carry  it  into  a  neighbor's  ground  and  do  injury  there  ; 
and  this  fire  not  being  so  properly  in  his  custody  as  the  fire  in  his 
house,  I  think  this  is  not  actionable  as  it  is  laid."  But  by  Holt,  C.  J., 
and  the  other  judges :  "  Every  man  must  so  use  his  own  as  not  to  in- 
jure another.  The  law  is  general ;  the  fire  which  a  man  makes  in  his 
fields  is  as  much  his  lire  as  the  fire  in  liis  house ;  it  is  made  on  his 
grounds  with  his  materials,  and  by  his  order,  and  he  must  at  his  peril 
take  care  that  it  does  not  through  his  neglect  injure  his  neighbor ; 
if  he  kindle  it  at  a  proper  time  and  place,  and  the  violence  of  the 
wind  carry  it  into  his  neighbor's  ground,  and  prejudice  him,  this  is 
fit  to  be  given  in  evidence.  But  now  here,  it  is  found  to  have  been  by 
his  negligence,  and  it  is  the  same  as  if  it  had  been  in  his  house."    It 
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was  after  verdict,  and  negligence  was  charged  in  the  declaration  ;  and 
therefore  they  held  they  could  not  arrest  the  judgment.  This  contains 
all  the  doctrine  under  consideration.  We  cannot  distinguish  the  case 
from  the  one  before  us.  The  Court  did  not  then  hold  that  the  person 
lighting  the  fire  must  take  care  at  all  events  that  it  does  not  injure  his 
neighbor,  but  that  he  must  take  care  that  it  shall  not  do  so  "  through  his 
neglect."  And  this  doctrine,  and  the  authority  of  this  case,  was  most 
fully  recognized  in  the  recent  case  of  Vaughan  v.  Menlove,  3  Bing. 
N.  C.  476.  What  would  be  neglect,  and  vehat  not,  under  the  circum- 
stances of  each  case,  may  sometimes  give  rise  to  nice  questions,  some 
of  which  may  be  considered  not  to  rest  wholly  with  the  jury,  —  such 
as  the  necessity  and  sufficiency  eft  notice  to  the  parties  whose  lands  ad- 
join, of  the  intention  to  set  fire.  But,  in  this  case,  the  objection  taken 
is  the  broad  one  that  the  defendants  must  be  liable  at  all  events,  —  a 
doctrine  which  cannot,  in  our  opinion,  be  maintained.  The  verdict  is 
not  moved  against  as  being  against  the  weight  of  evidence ;  and  if  it 
were,  we  should  require  a  strong  case,  when  the  verdict  is  for  the 
defendant,  to  grant  a  second  trial  in  such  an  action.  We  ought  not, 
indeed,  do  it  unless  we  were  clearly  of  opinion  that  the  jury,  upon 
the  evidence  before  them,  ought  to  have  found  a  verdict  for  the  other 
party.  Bule  refused.^ 
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1840.     18  Maine,  32.2 

The  action  was  trespass  ou  the  case,  to  recover  damages,  alleged 
to  have  been  done  to  the  plaintiffs'  land,  and  to  the  fences  and  growth 
thereon,  by  the  negligence  of  the  defendant  in  setting  a  fire  on  his 
own  land,  near  to  the  land  of  the  plaintiffs,  and  in  not  carefully  keep- 
ing the  same. 

At  the  trial  before  Emery,  J.,  evidence  was  introduced  by  both 
parties.  The  counsel  for  the  plaintiffs  requested  the  judge  to  instruct 
the  jury,  that  the  plaintiffs  were  entitled  to  a  verdict,  if  they  were 
satisfied  from  the  evidence,  that  the  damage  was  occasioned  by  the 
defendant's  fire,  unless  he  satisfied  them  that  it  was  not  through  neg- 
ligence or  mismanagement  on  his  part.  The  judge  instructed  the  jury, 
that  the  burthen  of  proof  was  upon  the  plaintiffs  to  satisfy  them,  be- 
yond a  reasonable  doubt,  that  the  damage  was  occasioned  by  the 
defendant's  fire,  and  through  the  carelessness  and  negligence  of  the 
defendant  in  keeping  the  same.;  such  carelessness  and  negligence  be- 
ing alleged  in  the  plaintiffs'  declaration,  and  it  not  being  contended  by 
the  plaintiffs  that  the  fire  was  wilfully  and  maliciously  set  by  the  de- 

^  In  some  States  there  are  statutes  imposing  greater  liabilities  than  would  exist 
under  the  above  decision  upon  persons  setting  fires  in  woods  or  upon  land.  See  2 
Shearman  &  Redfield  on  Negligence,  4th  ed.  s.  671.  — Ed. 

2  Citations  of  counsel  omitted.  —  Ed. 
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fendant.  On  the  return  of  a  verdict  for  tlie  defendant,  the  plaintiffs 
filed  exceptions  to  the  ruling  of  the  judge. 

Kelly,  for  plaintiffs. 

W.  G.  Crosby,  for  defendant. 

The  opinion  of  the  Court  was  by 

"Weston,  C.  J.  By  the  ancient  common  law,  or  custom  of  the  realm, 
if  a  house  took  fire,  the  owner  was  held  answerable  for  any  injury 
thereby  occasioned  to  others.  This  was  probably  founded  upon  some 
presumed  negligence  or  carelessness,  not  susceptible  of  proof.  The 
hardship  of  this  rule  was  corrected  by  the  statute  of  6  Ann.  c.  31, 
which  exempted  the  owner  from  liability,  where  the  fire  was  occasioned 
by  accident.  The  rule  does  not  appear  to  have  been  applied  to  the 
owner  of  a  field,  where  a  fire  may  have  been  kindled.  It  may  fre- 
quently be  necessary  to  burn  stubble  or  other  matter  which  encum- 
bers the  ground.  It  is  a  lawful  act,  unless  kindled  at  an  improper 
time  or  carelessly  managed.  Baron  Comyns  states,  that  an  action  of 
the  case  lies,  at  common  law,  against  the  owner  of  a  house  which 
takes  fire,  by  which  another  is  injured,  and  adds,  "  so  if  a  fire  be  kin- 
dled in  a  yard  or  close,  to  burn  stubble,  and  by  negligence  it  burns 
corn  in  an  adjoining  close."  Com.  Dig.  Action  of  the  Case  for  Neg- 
ligence, A.  6. 

In  Clark  v.  Foot,  8  Johns.  R.  421,  it  was  held,  that  if  A.  sets  fire 
to  his  own  fallow  ground,  as  he  may  lawfully  do,  which  communicates 
to  and  fires  the  woodland  of  B.,  his  neighbor,  no  action  lies  against 
A.,  unless  there  was  some  negligence  or  misconduct  in  him  or  his  ser- 
vants. And  tills  is  a  fair  illustration  of  the  common  law,  upon  which 
the  action  depends.  Negligence  or  misconduct  is  the  gist  of  the  ac- 
tion. And  this  must  be  proved.  In  certain  cases,  as  in  actions 
against  innkeepers  and  common  carriers,  it  is  presumed,  by  the  policy 
of  the  law,  where  property  is  lost  which  is  confided  to  their  care. 
But  in  ordinary  cases,  of  which  the  one  before  us  is  not  an  exception, 
where  the  action  depends  on  negligence,  the  burthen  of  proof  is  upon 
the  plaintiff.  This  is  common  learning,  and  applies  to  all  affirmative 
averments  necessary  to  maintain  an  action.  The  defendant's  fire  was 
lawfully  kindled  on  his  own  land.  It  is  an  element  appropriated  to 
many  valuable  and  useful  purposes ;  but  which  may  become  destruc- 
tive from  causes  not  subject  to  human  control.  Hence  the  fact,  that 
an  injury  has  been  done  to  others,  Is  not  in  itself  evidence  of  negli- 
gence. The  party  who  avers  the  fact  is  bound  to  satisfy  the  jury 
upon  this  point,  before  he  can  be  entitled  to  a  verdict.  In  our  opin- 
ion, the  direction  of  the  presiding  judge  was  correct,  as  to  the  burthen 
of  the  proof.  Judgment  on  the  verdict.^ 

1  In  actions  against  railroad  companies,  there  is  a  conflict  of  authority  upon  the 
question  whether  proof  that  the  fire  issued  from  the  engine  casts  upon  the  company 
the  burden  of  disproving  negligence.  In  some  localities  there  are  statutes  expressly 
imposing  this  burden  upon  the  company.  See  Pierce  on  Railroads,  437-438 ;  2  Shear, 
man  &  Redfield  on  Negligence,  4th  ed.  s.  676. 
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1842.     15  Connecticut,  124.1 

This  was  an  action  on  the  case.  The  first  count  of  the  declaration, 
after  stating  the  incorporation  of  the  defendants  by  the  legislature  of 
this  State,  and  their  general  powers,  alleged,  That  the  plaintiffs  being 
lawfully  possessed  in  their  own  right  of  a  certain  building  with  a  cider- 
mill  therein,  situated  in  Bridgeport,  on  the  land  of  Edward  Burroughs, 
one  of  the  plaintiffs,  the  defendants,  on  the  23d  of  March,  1840,  caused 
a  certain  steam-engine  to  pass  along  their  road,  near  said  building  and 
cider-miU,  from  the  pipe  or  chimney  of  which  engine  large  sparks  of  fire 
were  constantly  passing  into  the  open  air ;  that  the  defendants,  well 
knowing  the  exposed  condition  of  said  building  and  cider-mill  to  said 
sparks  of  fire,  did  not  make  use  of  proper  care  in  passing  said  build- 
ing with  their  engine^  but  so  carelessly  and  negligently  permitted  said 
engine  to  pass  along  said  road  near  to  said  building,  that  the  fire  from 
said  pipe  or  chimney,  by  means  of  said  negligence  and  carelessness, 
fell  upon  said  building  and  set  fire  to  the  same,  whereby  said  building, 
together  with  said  cider-mill  was  wholly  consumed  and  destroyed. 

There  were  two  or  three  other  counts  ;  but  it  is  not  necessary,  with 
reference  to  any  point  in  the  case,  to  state  them. 

The  cause  was  tried  at  Fairfield,  February  term,  1842,  before 
Sherman,  J. 

The  defendants  were  duly  incorporated  by  the  legislature  of  this 
State,  by  a  charter  which  appears  in  the  Private  Laws,  p.  10i25,  and 
was  made  part  of  the  case ;  and  their  railroad  was  constructed  in  con- 
formity with  the  requirements  of  such  charter.  On  the  day  mentioned 
in  the  declaration,  as  a  locomotive  of  the  defendants  was  passing 
southerly  on  their  railroad,  by  and  near  to  the  plaintiff's  building  and 
cider-mill,  drawing  a  train  of  cars,  the  sparks  from  the  chimney  or 
smoke-pipe  passed  directly  therefrom  upon  the  roof  of  said  building 
and  set  it  on  fire,  and  said  building  and  cider-mill  were  thereby  con- 
sumed.    These  were  admitted  facts. 

The  plaintiffs  claimed  to  have  proved  that  the  fire  was  owing  to  the 
carelessness  and  unskilfulness  of  the  defendants,  in  the  management 
of  their  locomotives.  The  defendants  claimed  to  have  proved  that 
they  used  their  locomotive  with  all  due  care  and  skiU,  on  that  occa- 
sion ;  and  that  the  fire  occurred  without  any  carelessness  on  their 
part. 

The  plaintiffs  contended  that  even  if  the  jury  should  find  that  there 
was  all  due  care  and  skill,  and  no  carelessness  or  negligence  on  the 
part  of  the  defendants,  they  were  still  entitled  to  recover  damages  for 

1  Statement  of  case  abridged.    Arguments  omitted.  —  Ed. 
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the  loss  of  their  building,  upon  the  facts  admitted,  if  there  was  no 
other  objection  to  their  recovery.     The  Court  so  charged  the  jury.' 

The  Court  directed  the  jtiry  to  inform  the  Court,  on  returning  their 
verdict,  if  they  should  find  for  the  plaintiffs,  whether  they  did  or  did 
not  find  that  the  fire  was  owing  to  unskilfulness  or  carelessness  on 
the  part  of  the  defendants. 

The  jury  returned  a  verdict  for  the  plaintiffs  ;  and  on  inquiry  being 
made  as  to  the  fire  being  caused  by  the  unskilfulness  or  carelessness 
of  the  defendants,  they  stated,  by  their  foreman,  that  they  could  not 
agree  in  regard  to  that  fact. 

The  defendants  moved  for  a  new  trial  for  a  misdirection. 

Booth  and  Button,  in  support  of  the  motion. 

Bissell  and  Loomis,  contra. 

WiLi-iAMS,  C.  J.  The  question  is  whether  this  company,  incorpo- 
rated to  construct  this  road,  and  to  hold  lands,  engines,  cars,  and 
other  things  necessary  for  the  use  of  it,  are  responsible  for  an  injury 
of  this  kind ;  there  being  no  negligence  or  carelessness  on  their  part. 
To  determine  this  we  must  look  at  the  nature  of  the  action.  It  is 
founded,  says  Comyns,  C.  B.,  upon  a  wrong.  In  aU  cases  where  a 
man  has  a  temporal  loss  or  damage  by  the  injury  of  another,  he  may 
have  an  action  on  the  case.     Com.  Dig.  tit.  Action  on  the  Case,  A. 

This  injury  may  be  caused  by  the  unlawful  act  of  another,  or  from 
the  carelessness  or  negligent  manner  in  which  a  lawful  act  is  per- 
formed. It  is  not  every  act  productive  of  injury  to  another  that  lays 
the  foundation  of  this  action ;  for,  says  the  same  eminent  judge,  it 
does  not  lie  for  a  reasonable  use  of  my  rights  though  it  may  be  to  the 
annoyance  of  another.  Com.  Dig.  tit.  Action  upon  the  Case  for  a 
Nuisance,  C. 

Have  these  defendants  done  any  such  act,  or  been  guilty  of  any 
such  negligence,  as  to  subject  themselves  to  this  action ;  or  have  they 
used  their  lawful  rights  in  a  reasonable  manner?  What  acts  have  they 
done?  They  have  built  their  road,  and  put  on  their  engines  and  cars, 
for  the  purpose  of  transporting  passengers  by  means  of  steam-power, 
in  the  manner  of  other  railroad  companies.  It  is  not  denied  that  all 
they  have  done  is  in  exact  conformity  with  the  object  of  the  act  of 
incorporation.  All  they  have  done,  then,  must  be  lawful,,  if  the  legis- 
lature could  make  it  so.  Where,  then,  is  the  wrong  ?  It  is  true  that 
a  spark  from  their  chimney  struck  the  roof  of  the  plaintiff's  building 
and  consumed  it;  but  these  defendants  neither  guided  nor  directed 
it.  In  what  respect  does  it  differ  from  a  similar  injury  by  aspark  from 
a  dwelling-house  ?  In  either  case,  the  spark  proceeds  from  a  reasona- 
ble use  of  one's  own  property ;  it  is  guided  in  the  same  manner,  takes 
the  same  direction,  and  produces  the  same  injury.  In  the  one  case, 
we  say  it  is  the  effect  of  accident  or  the  hand  of  Providence  :  why  not 

1  This  decision  was  made  solely  on  the  authority  of  Hooker  v.  The  New  Haven  Sf 
Northampton  Company,  14  Conn.  Eep.  146,  and  was,  at  the  time,  regarded  by  some  of 
the  profession  as  a  reduciio  ad  absurdum  from  that  case. 
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in  the  other?  If  there  be  no  fault  in  the  one  case,  how  can  there  be 
in  the  other  ?  If  it  be  said  the  sparks  would  not  have  been  there  if 
the  defendants  had  not  come  there  with  their  engine,  it  may  also  be 
said  they  would  not  have  proceeded  from  the  house,  if  it  had  not  been 
placed  there,  or  if  there  had  been  no  fire  in  it.  If  it  was  a  reasonable 
use  of  a  house  to  have  a  Are  for  the  ordinary  domestic  purposes,  is  it 
less  reasonable  or  necessary  to  use  fire  to  create  steam  for  the  use  of 
the  engine  ?  It  has  not  been  claimed  that  this  company  could  in  any 
other  way  effect  the  object  of  their  incorporation.  It  was  indeed  inti- 
mated that  the  legislature  could  not  authorize  the  company  to  do  the 
act  they  have  done.  If  by  this  is  meant  that  they  could  not  authorize 
them  to  burn  this  building  without  making  compensation,  it  will  not 
be  denied.  But  it  does  not  follow  that  the  legislature  could  not  au- 
thorize an  act  without  which,  in  connection  with  other  incidents,  this 
event  would  not  have  happened.  The  General  Assembly  authorize  a 
company  to  erect  a  bridge  over  a  stream.;  by  the  force  of  the  winds  a 
vessel  or  boat  is  driven  upon  one  of  the  piers  and  bilged.  Could  it 
be  seriously  claimed  that  the  legislature  could  not  lawfully  cause  this 
bridge  to  be  erected  because  accidents  might  occur?  And  how  does  this 
case  differ  from  that?  In  both  cases  an  event  has  occurred  injurious 
to  a  third  person,  which  would  not  have  happened  had  not  the  bridge 
or  the  railroad  existed.  Neither  of  which,  however,  of  themselves  pro- 
duced the  effect.  That  the  legislature  could  not  take  away  the  prop- 
erty of  a  citizen  for  public  use  without  compensation,  is  a  fundamental 
;principle.  But  to  say  that  they  can  pass  no  act  which,  in  its  remote 
consequences  and  in  connection  with  other  causes,  may  affect  private 
property,  is  a  refinement  which  has  never  been  recognized.  If  this 
improvement  was  for  a  public  object  merely,  and  the  defendants  stood 
in  the  same  light  as  commissioners  acting  bona  fide  in  the  execution  of 
a  public  trust,  then  they  could  not  be  responsible,  according  to  the 
cases  of  Sutton  v.  Clarke,  6  Taun.  29,  and  Boulton  v.  Crowther,  2  B. 
&  Cres.  703.  But  as  the  defendants  are  to  derive  a  personal  benefit 
from  these  improvements,  we  do  not  place  the  case  on  that  ground. 

It  was  claimed  in  argument  that  there  was  a  difference  between 
original  and  derivative  rights.  Although  this  may  be  an  ingenious 
distinction,  it  is  supported  by  no  authority ;  and  we  think  it  is  not 
founded  on  principle.  What  is  an  original  right  to  property?  All 
rights  to  property  (unless  those  of  the  sturdy  occupant  are  an  excep- 
tion) are  founded  upon,  and  regulated  by,  the  laws  of  the  land.  They 
are  different  in  different  countries  ;  and,  at  different  times,  varying  in 
the  same  country.  They  are  all  derivative,  —  depending  upon  political 
establishments;  not  natural,  but  civil  rights.  2  Bl.  Com.  11.  What 
principle  then  exists,  by  which  a  right,  acquired  by  a  special  legislative 
grant,  can  be  distinguished  from  a  right  acquired  under  the  general 
law  of  the  land,  we  have  not  been  able  to  discover.  We  must  then 
come  to  the  result,  that  the  acts  of  the  defendants  were  lawful  acts. 

But  lawful  acts  may  be  performed  in  such  a  manner,  so  carelessly. 
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negligently,  and  with  so  little  regard  to  the  rights  of  others,  that  he 
who,  in  performing  them  injures  another,  must  be  responsible  for  that 
damage.  Thus,  the  man  who  turns  the  water  from  his  own  premises, 
in  such  a  manner  as  to  flow  upon  and  injure  his  neighbor's  lands,  ought 
to  respond.  So  where,  by  the  custom  of  the  realm,  the  owner  of  a 
house,  which  takes  Are  and  burns  another  house,  is  made  answerable 
for  the  damage,  it  proceeds  upon  the  ground  of  negligence.  Tuber- 
ville  V.  Stamp,  1  Salk.  13.  And  the  action,  as  appears  by  the  form, 
was  grounded  upon  this  negligence,  s.  c.  2  Salk.  726.  So  where 
one,  whose  duty  it  was  to  keep  in  repair  sea-walls,  by  his  negligence 
in  repairing  them  suffered  the  water  to  overflow,  he  must  answer  for 
that  neglect,  though  it  would  be  otherwise  if  it  had  happened  by  the 
act  of  God,  and  so  unavoidably.  2  Bulst.  280 ;  Henly  v.  Lyme,  5 
Bing.  91.  So  if  one  pull  dowi^  his  own  house  in  so  negligent  and 
improvident  a  manner  as  to  produce  unnecessary  injury  to  his  neigh- 
bor, he  is  liable  therefor.  Walters  et  al.  v.  Peeil,  1  Moo.  &  Mai.  362. 
In  such  case  the  party  must  use  ordinary  and  reasonable  care.  Massey 
v.  Ooyner  et  al.,  4  C.  &  Pa.  161 ;  Jones  v.  Bird  et  al.,  5  B.  &  A.  837. 
So,  too,  in  the  common  case  of  running  down  ships  at  sea,  or  carriages 
on  land,  and  the  injury  arises  from  a  want  of  skill  or  from  negligence 
in  the  defendant  or  his  servants.  Lack  v.  Seward,  4  C.  &  Pa.  106 ; 
Handaysyde  v.  Wilson  et  al.,  3  C.  &  Pa.  528  ;  Hawkins  v.  The  Duchess 
and  Orange  Steamboat  Co.,  2  Wend.  452 ;  Morley  v.  Gaisford,  2  H. 
Bla.  442.  On  the  other  hand,  when  the  party  is  in  the  performance 
of  a  lawful  act,  and  the  damage  arises  without  any  blamable  conduct 
on  the  part  of  the  defendant,  he  will  not  be  responsible  therefor  ;  for 
where  there  is  no  wrong  there  can  be  no  liability  in  this  action.  In  a 
recent  case,  even  of  trespass  vi  et  armis,  this  principle  is  ably  enforced 
by  Chief-Justice  Williams,  in  the  Supreme  Court  of  Vermont,  where 
the  Court  held  that  a  man  who  had  injured  the  person  of  another,  by 
driving  upon  him,  was  not  responsible  if  he  could  not,  with  prudence 
and  care,  have  prevented  the  injury.  Vincent  v.  Stinehour,  7  Vt.  62. 
In  trespass,  no  man  should  be  excused,  say  the  Court,  in  Weaver  v. 
Ward,  Hob.  134,  unless  it  be  utterly  without  his  fault. 

However  it  may  be  in  trespass,  we  think  that  in  this  action  the  rule 
is,  that  some  fault  must  be  shown  in  the  defendant.  In  case  for 
obstructing  a  highway.  Lord  EUenborough,  C.  J.,  says,  "  Two  things 
must  concur  to  support  this  action  ;  an  obstruction  in  the  road,  by  the 
fault  of  the  defendant ;  and  no  want  of  ordinary  care  to  avoid  it,  on> 
the  part  of  the  plaintiff.  Butterfield  v.  Forrester,  1 1  East,  60.  And 
Judge  Buller  says,  "Every  man  ought  to  take  reasonable  care  that 
he  does  not  injure  his  neighbor ;  therefore,  wherever  a  man  receives 
any  hurt  through  the  default  of  another,  though  the  same  were  not 
wilful,  yet  if  it  be  caused  by  negligence  or  folly,  the  law  gives  him  an 
action  to  recover  damages  for  the  injury  so  sustained."    Bui.  N.  P.  25. 

Where,  then,  there  is  neither  negligence  nor  folly  in  doing  a  lawful 
act,  the  party  cannot  be  chargeable  with  the  consequences.    Thus, 
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where  the  owner  of  land  set  fire  upon  his  fallow  grounds,  which  rud 
into  and  consumed  the  plaintiff's  woods,  the  defendant  was  held  not  to 
be  liable,  there  being  no  negligence  in  him  or  his  servants.  Clark  v. 
Foot,  8  Johns.  Rep.  421.  In  a  similar  case  in  the  State  of  Maine, 
it  was  holden  that  the  plaintiff  must,  on  his  part,  prove  negligence 
in  the  defendant.  Bachelderet  al.  v.  Heagan,  18  Maine,  32.  So  where 
one  building  a  house  sunk  the  foundation  so  as  to  undermine  that  of 
the  adjoining  proprietor^  it  was  held  that  he  was  not  responsible  for 
consequential  damages  if  he  used  due  diligence  and  care  to  prevent 
injury  to  his  nejghbor.  Pavton  v.  Holland,  17  Johns.  Rep.  92.  The 
same  principle,  it  is  supposed,  governed  the  Court  in  Thurston  v.  Han- 
cock et  al,  12  Mass.  Rep.  220.  It  is  4rue,  that  a  judge  entitled  to  great 
respect  has  suggested  a  doubt  as  to  the  last  case.  Charles  Biver  Bridge 
V.  Warren  Bridge  et  al.,  11  Pet.  638,  per  Story,  J.  Several  of  the 
cases  cited  above  from  the  late  English  reports  seem  to  confirm  the 
principal  point  in  that  case,  and  no  authority  has  been  brought  by 
the  plaintiffs  to  support  them  in  this  case,  except  Hooker  v.  Tlie  New- 
Haven  &  Northampton  Co.,  14  Conn.  Rep.  146.  And  with  us  that  is 
certainly  sufficient  (unless  we  are  ready  to  retrace  our  steps),  if  the 
plaintiffs  are  right  in  their  construction  of  it.  But  upon  a  careful  re- 
view of  that  case,  we  are  not  able  to  discover  any  principle  there  laid 
down  which  will  justify  the  claim  of  Ijhe  plaintiffs. 

There  the  defendants,  under  their  charter,  had  constructed  their 
canal  in  such  a  manner,  and  placed  their  waste-weir  so,  that  when 
the  canal  was  full  the  water  would  be  discharged  upon  the  plaintiffs' 
meadows,  to  their  great  injury.  It  was  not  claimed  that  the  injury 
arose  from  an  act  of  Providence,  or  from  some  unexpected  calamity ; 
nor,  that  the  canal  could  not  have  been,  by  additional  waste-weirs,  so 
constructed  as  to  have'  avoided  this  result.  On  the  contrary,  the 
injury  was  the  natural  and  necessary  result  of  the  manner  in  which  the 
canal  was  constructed.  Indeed,  the  very  object  of  this  waste-weir  was 
to  protect  the  canal  at  the  risk  of  those  around  them.  14  Conn.  Rep. 
152.  It  became,  therefore,  apparent,  and  it  was  not  denied  that  the 
defendants  were  liable,  unless  they  were  protected  by  the  act  of  incor- 
poration ;  and  the  claim  was  that,  as  they  were  authorized  to  construct 
this  canal,  under  the  superintendence  of  commissioners,  and  as  this 
waste-weir  had  been  approved  by  these  commissioners,  the  company 
were  not  responsible  for  any  injury  resulting  therefrom,  as  individuals 
would  be  in  like  circumstances.  The  Court  held  that  the  act  did 
not  expressly  grant  such  a  protection,  and  that  such  an  implication 
could  not  arise  upon  a  fair  construction  of  the  act ;  that,  unless  the 
intention  of  the  legislature  was  clearly  manifested,  it  was  not  to  be 
supposed  that  it  was  intended  to  authorize  this  company  to  violate  the 
private  rights  of  individuals  without  making  them  compensation  ;  and 
a  doubt  was  suggested  whether  indeed  this  could  be  done.  It  was 
decided  that  the  defendants  in  that,  case  were  responsible  for  an  act, 
voluntarily  and  deliberately  done,  which,  in  its  immediate  consequences. 
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injured  another,  in  the  same  manner  as  an  iadividaal  would  be  for  a 
similar  act.  In  this  ease  the  defendants  only  ask  that  the  same  prin- 
ciple shall  be  applied  to  tliem  as  to  individuals. 

The  cases  then  differ  in  several  important  particulars.  There  it 
was  claimed  that  the  canal  was  not  supplied  with  sufficient  waste-weirs, 
and  so  was  not  properly  constructed.  Here  it  is  admitted  that  all  has 
been  done  as  the  law  required.  There  it  was  claimed  that  the  injury 
might  have  been  avoided  by  a  sufficient  number  of  waste-weirs.  Here 
the  injury  was  unavoidable.  There  the  act  done  was  voluntary,  and 
done  for  self-protection.  Here  it  was  involuntary.  There  no  indi- 
vidual could  justify  a  similar  act.  Here  the  defendants  only  ask  the 
same  protection  that  an  individual  has.  We  think,  therefore,  there  is 
a  manifest  difference  in  the  cases. 

There  is  another  fact  in  this  case  which  perhaps  deserves  notice. 
The  plaintiffs  placed  their  building  in  the  position  it  was,  after  this 
road  was  laid  out.  The  jury,  it  is.  true,  have  not  found  that  the 
injury  happened  by  their  negligence ;  but  this  very  fact  shows  that 
very  little  danger  was  apprehended  from  the  engine  of  this  company, 
and  strengthens  the  idea  that  the  injury  was  casual,  unexpected, 
unavoidable. 

Upon  the  whole,  we  think  that  the  defendants  are  entitled  to  a  new 
trial. 

In  this  opinion  the  other  judges  severally  concurred,  except  Waite, 
J.,  who  was  of  opinion  that  this  case  was  not  distinguishable  in  prin- 
ciple from  that  of  Hooker  v.  Tlie  New-Haven  &  Northampton  Co.,  15 
Conn.  316,  319.  New  trial  to  be  granted.^ 


HEEG  V.  LIGHT. 

-J 

1880.     80  New  York,  579. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court 
in  the  Second  Judicial  Department,  affirming  a  judgment  in  favor  of 
defendant,  entered  upon  a  verdict.     (Reported  below,  16  Hun,  257.) 

This  action  was  brought  to  recover  damages  for  injuries  to  plaintiff's 
buildings,  alleged  to  have  been  caused  by  the  explosion  of  a  powder- 
magazine  on  the  premises  of  defendant ;  also  to  restrain  the  defendant 
from  manufacturing  and  storing  upon  his  premises  fire-works  or  other 
explosive  substances. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Philip  S.  Crooke,  for  appellant. 

Benjamin  F.  Downing,  for  respondent. 

^  In  some  jurisdictions  there  are  statutes  making  railroad  companies  liable,  irre- 
spective of  negligence,  for  damages  by  fire  originating  with  their  engines.  See  cases 
collected  in  Cooley  on  Torts,  2d  ed.  703  ;  2  Shearman  &  Redfield  on  Negligence,  4th 
ed.  s.  677 ;  Cooley's  Const.  Lim.,  6th  ed.,  713,  n.  1  —  Ed. 
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Mn-LER,  J.  This  action  is  sought  to  be  maintained  upon  the  gi'ound 
that  the  manufacturing  and  storing  of  fire-works,  and  the  use  and 
keeping  of  materials  of  a  dangerous  and  explosive  character  for  that 
purpose,  constituted  a  private  nuisance  for  which  the  defendant  was 
liable  to  respond  in  damages,  without  regard  to  the  question  whether 
he  was  chargeable  with  carelessness  or  negligence.  The  defendant 
had  constructed  a  powder  magazine  upon  his  premises,  with  the  usual 
safeguards,  in  which  he  kept  stored  a  quantity  of  powder  wliich,  with- 
out any  apparent  cause,  exploded  and  caused  the  injury  complained 
of.  The  judge  upon  the  trial  charged  the  jury  that  they  must  find  for 
the  defendant,  unless  they  found  that  the  defendant  carelessly  and  ' 
negligently  kept  the  gunpowder  upon  his  premises.  The  judge 
refused  to  charge  that  the  powder  magazine  was  dangerous  in  itself  to 
plaintiff  and  his  property,  and  was  a  private  nuisance,  and  the  defend- 
ant was  liable  to  the  plaintiff  whether  it  was  carelessly  kept  or  not ; 
and  the  plaintiff  duly  excepted  to  the  charge  and  the  refusal  to  charge. 

We  think  that  the  charge  made  was  erroneous  and  not  warranted 
by  the  facts  presented  upon  the  trial.  The  defendant  had  erected  a 
building  and  stored  materials  therein,  which  from  their  character  were 
liable  to  and  actually  did  explode,  causing  injury  to  the  plaintiff.  The 
fact  that  the  explosion  took  place  tends  to  establish  that  the  magazine 
was  dangerous  and  liable  to  cause  damage  to  the  property  of  persons 
residing  in  the  vicinity.  The  locality  [legality?]  of  works  of  this 
description  must  depend  upon  the  neighborhood  in  which  they  are  situ- 
ated. In  a  city,  with  buildings  immediately  contiguous  and  persons 
constantly  passing,  there  could  be  no  question  that  such  an  erection 
would  be  unlawful  and  unauthorized.  An  explosion  under  such  cir- 
cumstances, independent  of  any  municipal  regulations,  would  render 
the  owner  amenable  for  all  damages  arising  therefrom.  That  the 
defendant's  establishment  was  outside  of  the  territorial  limits  of  a  city 
does  not  relieve  the  owner  from  responsibility  or  alter  the  case,  if  the 
dangerous  erection  was  in  close  contiguity  with  dwelling-houses  or 
buildings  which  might  be  injured  or  destroyed  in  case  of  an  explosion. 
The  fact  that  the  magazine  was  liable  to  such  a  contingency,  which 
could  not  be  guarded  against  or  averted  by  the  greatest  degree  of  care 
and  vigilance,  evinces  its  dangerous  character,   and  might  in  some 

i localities  render  it  a  private  nuisance.  In  such  a  case  the  rule  which 
exonerates  a  party  engaged  in  a  lawful  business,  when  free  from 
negligence,  has  no  application.  The  keeping  or  manufacturing  of 
gunpowder  or  of  fire-works  does  not  necessarily  constitute  a  nuisance 
per  se.  That  depends  upon  the  locality,  the  quantity,  and  the  sur- 
rounding circumstances,  and  not  entirely  upon  the  degree  of  care  used. 
I  In  the  case  at  bar  it  should  have  been  left  for  the  jury  to  determine 
whether  from  the  dangerous  character  of  the  defendant's  business,  the 
proximity  to  other  buildings,  and  all  the  facts  proved  upon  the  trial, 
the  defendant  was  chargeable  with  maintaining  a  private  nuisance  and 
answerable  for  the  damages  arising  from  the  explosion. 
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A  private  nuisance  is  defined  to  be  anything  done  to  the  hurt  or 
annoyance  of  the  lands,  tenements,  or  hereditaments  of  another. 
3  Bl.  Com.  216.  Any  unwarrantable,  unreasonable,  or  unlawful  use 
by  a  person  of  his  own  property,  real  or  personal,  to  the  injury  of 
another,  comes  within  the  definition  stated,  and  renders  the  owner  or 
possessor  liable  for  all  damages  arising  from  such  use.  Wood's  Law 
of  Nuis.,  §  1,  and  authorities  cited.  The  cases  which  are  regarded  as 
private  nuisances  are  numerous,  and  the  books  are  full  of  decisions 
holding  the  parties  answerable  for  the  injuries  which  result  from  their 
being  maintained.  The  rule  is  of  universal  application  that  while  a 
man  may  prosecute  such  business  as  he  chooses  on  his  own  premises, 
he  has  no  right  to  erect  and  maintain  a  nuisance  to  the  injury  of  an 
adjoining  proprietor  or  of  his  neighbors,  even  in  the  pursuit  of  a  law- 
ful trade.  Aldred's  Case,  9  Coke,  58 ;  Brady  v.  Weeles,  3  Barb.  159  ; 
Dubois  V.  Budlong,  15  Abb.  445  ;   TFier's  Appeal,  14l  Penn.  St.  230. 

While  a  class  of  the  reported  cases  relates  to  the  prosecution  of  a 
legitimate  business,  which  of  itself  produces  inconvenience  and  injury 
to  others,  another  class  refers  to  acts  done  on  the  premises  of  the 
owner  which  are  of  themselves  dangerous  to  the  property  and  the  per- 
sons of  others  who  may  reside  in  the  vicinity,  or  who  may  by  chance 
be  passing  along  or  in  the  neighborhood  of  the  same.  Of  the  former 
class  are  cases  of  slaughter-houses,  fat  and  offal  boiling  establish- 
ments, hog-styes  or  tallow  manufactories,  in  or  near  a  city,  which  are 
offensive  to  the  senses  and  render  the  enjoyment  of  life  and  property 
uncomfortable.  Gatlin  v.  Valentine,  9  Pai.  575 ;  Brady  v.  Weeks,  3 
Barb.  157 ;  Dubois  v.  Budlong,  15  Abb.  445 ;  Bex  v.  White,  1  Burr. 
337  ;  2  Bl.  Com.  215  ;  Farrand  v.  Marshall,  21  Barb.  421.  It  is  not 
necessary  in  these  cases  that  the  noxious  trade  or  business  should 
endanger  the  health  of  the  neighborhood.  So  also  the  use  of  premises 
in  a  manner  which  causes  a  noise  so  continuous  and  excessive  as  to 
produce  serious  annoyance,  or  vapors  or  noxious  smells ;  Tipping  v. 
St.  Helen's  Smelting  Oo.,  4  B.  &  S.  (Q.  B.)  608 ;  Brill  v.  Flagler,  23 
Wend.  354 ;  Pickard  v.  Collins,  23  Barb.  444 ;  Wood's  Law  of  Nuis., 
§  5  ;  or  the  burning  of  a  brick  kiln,  from  which  gases  escape  which 
injure  the  trees  of  persons  in  the  neighborhood.  Campbell  v.  Seaman, 
63  N.  Y.  668  ;  s.  c,  20  Am.  Kep.  567.  Of  the  latter  class  also  are 
those  where  the  owner,  blasts  rocks  with  gunpowder,  and  the  frag- 
ments are  liable  to  be  thrown  on  the  premises  and  injure  the  adjoining 
dwelling-houses,  or  the  owner  or  persons  there  being,  or  where  per- 
sons travelling  may  be  injured  by  such  use.  Hay  v.  Cohoes  Co., 
3  Barb.  42  ;  s.  c,  2  N.  Y.  159  ;  Tremain  v.  Cohoes  Co.,  2  N.  Y.  163  ; 
Fixley  v.  Clark,   35  id.  523. 

Most  of  the  eases  cited  rest  upon  the  maxim  sic  utere  tuo,  etc., 
and  where  the  right  to  the  undisturbed  possession  and  enjoyment  of 
property  comes  in  conflict  with  the  rights  of  others,  that  it  is  better, 
as  a  matter  of  public  policy,  that  a  single  individual  should  surrender 
the  use  of  his  land  for  especial  purposes  injurious  to  his  neighbor  or 
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to  others,  than  that  the  latter  should  be  deprived  of  the  use  of  their 
property  altogether,  or  be  subjected  to  great  danger,  loss,  and  injury, 
which  might  result  if  the  rights  of  the  former  were  without  any 
restriction  or  restraint. 

The  keeping  of  gunpowder  or  other  materials  in  a  place,  or  under 
circumstances,  where  it  would  be  liable,  in  case  of  explosion,  to 
injure  the  dwelling-houses  or  the  persons  of  those  residing  in  close 
proximity,  we  think,  rests  upon  the  same  principle,  and  is  governed 
by  the  same  general  rules.  An  individual  has  no  more  right  to  keep 
a  magazine  of  powder  upon  his  premises,  which  is  dangerous,  to  the 
detriment  of  his  neighbor,  than  he  is  authorized  to  engage  in  any 
other  business  which  may  occasion  serious  consequences. 

The  counsel  for  the  defendant  relies  upon  the  case  of  People  v. 
Sands,  1  Johns.  78  ;  3  Am.  Dec.  296,  to  sustain  the  position  that  the 
defendant's  business  was  neither  a  public  nor  a  private  nuisance. 
That  was  an  indictment  for  keeping  a  quantity  of  gunpowder  near 
dwelling-houses  and  near  a  public  street ;  and  it  was  held  (Spencer, 
J.,  dissenting),  that  the  fact  as  charged  did  not  amount  to  a  nuisance, 
and  that  it  should  have  been  alleged  to  have  been  negligently  and 
improvidently  kept.  It  will  be  seen  that  the  case  was  disposed  of  upon 
the  form  of  the  indictment,  and  while  it  may  well  be  that  an  allega- 
tion of  negligence  is  necessary  where  an  indictment  is  for  a  public 
nuisance,  it  by  no  means  follows  that  negligence  is  essential  in  a  pri- 
vate action  to  recover  damages  for  an  alleged  nuisance.  In  Myers  v. 
Makolm,  6  HUl,  292,  it  was  held  that  the  act  of  keeping  a  large  quan- 
tity of  gunpowder  insufficiently  secured  near  other  buildings,  thereby 
endangering  the  lives  of  persons  residing  in  the  vicinity,  amounted  to 
a  public  nuisance,  and  an  action  would  lie  for  damages  where  an  explo- 
sion occurred  causing  injury.  Nelson,  C.  J.,  citing  People  v.  Sands, 
supra,  says  :  "  Upon  the  principle  that  nothing  wUl  be  intended  or  in- 
ferred to  support  an  indictment,  the  Court  said,  for  aught  they  could 
see,  the  house  may  have  been  one  built  and  secured  for  the  purpose  of 
keeping  powder  in  such  a  way  as  not  to  expose  the  neighborhood ; " 
and  he  cites  several  authorities  which  uphold  the  doctrine  that  where 
gunpowder  is  kept  in  such  a  place  as  is  dangerous  to  the  inhabitants 
or  passengers,  it  will  be  regarded  as  a  nuisance.  The  case  of  People 
V.  Sands  is  not  therefore  controlling  upon  the  question  of  negligence. 

Fillo  V.  Jones,  2  Abb.  Ct.  Ap.  Dec.  121,  is  also  relied  upon,  but  does 
not  sustain  the  doctrine  contended  for ;  and  it  is  there  held  that  an 
action  for  damages  caused  by  the  explosion  of  fire-works  may  be  main- 
tained upon  the  theory  that  the  defendant  was  guilty  of  a  wrongful 
and  unlawful  act,  or  of  default,  in  keeping  them  at  the  place  they 
were  kept,  because  they  were  liable  to  spontaneous  combustion  and 
explosion,  and  thus  endangered  the  lives  of  persons  in  their  vicinity, 
and  that  the  injury  was  occasioned  by  such  spontaneous  combustion 
and  explosion. 

It  is  apparent  that  negligence  alone  in  the  keeping  of  gunpowder 
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is  not  controlling,  and  that  the  danger  arising  from  the  locality  where 
the  fire-works  or  gunpowder  are  kept,  is  to  be  taken  into  consideration 
in  maintaining  an  action  of  this  character.  "We  think  that  the  request 
to  charge  was  too  broad,  and  properly  refused.  The  charge  however 
should  have  been  in  conformity  with  the  rule  herein  laid  down,  and'  for 
the  error  of  the  judge  in  the  charge,  the  judgment  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 
All  concur.  Judgment  reversed. 


384  TONAWANDA  EAILROAD  V.   MUiJGEE. 


CHAPTER  X. 
LIABILITY  OF  OWNER,  OR  KEEPER,  OF  ANIMALS. 


SECTION   I. 
Trespass  by  Animals  on  Land. 

WELLS   V.   HOWELL. 

1 822.     19  Johnson,  New  York,  385. 

In  error,  on  certiorari,  to  a  Justice's  Court.  HoweU  sued  Wells 
before  the  Justice,  and  declared  against  him  for  that  his  (Wells')  horse 
had  entered  the  plaintiff's  field  and  destroyed  the  grass,  &c.,  there,  to 
his  damage  of  ten  dollars. 

Wells  pleaded  that  there  was  no  fence  around  the  field  when  the 
damage  was  done,  and  admitted  the  trespass  and  the  amount  of  dam- 
age. Howell  demurred  to  the  plea.  It  was  admitted  that  there  was 
no  fence,  as  stated,  and  that  there  was  no  town  by-law  about  fences, 
or  cattle  running  at  large.  The  Justice  gave  judgment  for  the  plaintiff 
below,  for  ten  dollars  and  costs. 

Per  CiJEiAM.  Every  unwarrantable  entry  on  another's  land  is  a 
trespass,  whether  the  land  be  enclosed  or  not.  3  Bl.  Com.  209  ;  3  Sel- 
wyn's  N.  P.  1101.  A  person  is  equally  answerable  for  the  trespass 
of  his  cattle  as  of  himself.  3  Bl.  Com.  211.  The  defendant  below 
was  bound  to  show  a  right  to  permit  his  cattle  to  go  at  large  ;  and  it 
is  conceded  that  there  was  no  town  regulation  on  the  subject.  The 
judgment  must  be  affirmed. 

Jtidgment  affirmed. 


Beakdslet,  C.  J.,  m  TONAWANDA  R.  R.  v.  MONGER. 

1848.     5  Denio,  New  York,  267-268. 

The  Court  seem  to  have  held  that  if  the  plaintiff's  oxen  escaped 
from  his  enclosure  after  the  exercise  of  "  ordinary  care  and  prudence 
in  taking  care  of  "  them,  he  was  not  responsible  for  their  trespass  on  the 
defendants'  land.  This  view  of  the  law,  we  think,  cannot  be  sustained. 
The  plaintiff  was  bound  at  his  peril  to  keep  his  cattle  at  home,  or  at 
all  events  to  keep  them  out  of  the  defendants'  close,  and  no  degree  of 
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"  care  and  prudence,"  if  the  cattle  found  their  way  onto  the  defend- 
ants' land,  would  excuse  the  trespass.  It  would  be  a  new  feature  in 
the  law  of  trespass,  if  the  owner  of  cattle  could  escape  responsibility 
for  their  trespasses  by  showing  he  had  used  "ordinary,"  or  even 
extraordinary  "  care  and  prudence  "  to  keep  them  from  doing  mischief. 
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1855.    30  New  Hampshire  (10  Foster),  143.1 

Trespass,  for  breaking  and  entering  the  plaintiff's  close  in  Franklin. 

Plea,  general  issue. 

The  plaintiff  proved  that  towards  night,  on  June  27,  the  defendant's 
cow  was  upon  his  premises  gi-azing,  between  his  house  and  stable. 
There  was  no  fence  between  his  land  and  the  highway. 

The  defendant  then  proposed  to  prove  that,  at  that  time  he  pastured 
his  cow  in  a  pasture,  on  the  road  to  Salisbury,  and  that  one  Heath  also 
pastured  his  cow  in  the  same  pasture.  On  the  evening  in  question, 
when  Heath  drove  home  his  own  cow,  he  also  let  the  defendant's  cow 
out  of  the  pasture.  He  did  this  without  the  knowledge  or  assent  of  the 
defendant,  and  without  any  authority,  and  had  never  done  so  before, 
and  after  this  transaction  was  requested  by  the  defendant  not  to  do 
so  again.  He  drove  the  cow  down  the  road  until  she  came  to  the 
point  where  it  connects  with  the  road  through  the  village  of  Franklin, 
about  two  hundred  feet  from  the  plaintiff's  land,  when  she  strayed 
along  the  road  and  committed  the  trespass  complained  of. 

The  defendant  contended  that,  under  such  circumstances  he  could  not 
be  held  to  be  a  trespasser  merely  from  the  fact  that  he  owned  the  cow ; 
that  he  had  done  no  wrongful  or  improper  act ;  that  the  act  of  Heath, 
being  without  his  knowledge  or  assent,  and  without  his  authority, 
could  not  make  him  liable  in  trespass  ;  that  the  action  should  not  have 
been  brought  against  him,  but  if  any  trespass  had  been  committed, 
should  have  been  brought  against  Heath. 

There  being  no  dispute  about  the  facts,  the  Court  ruled  that  the 
action  could  not  be  maintained ;  whereupon  a  verdict  was  taken  for 
the  defendant,  upon  which  judgment  was  to  be  rendered,  or  it  was  to 
be  set  aside,  and  judgment  rendered  for  the  plaintiff  for  twenty-five 
cents  damages,  as  this  Court  might  order. 

Fowler  and  Mugridge,  for  plaintiff. 

Pike  &  Barnard,  for  defendant. 

Woods,  C.  J.  "  A  man  is  answerable  for  not  only  his  own  tres- 
pass, but  that  of  his  cattle  also  ;  for  if  by  his  negligent  keeping  they 
stray  upon  the  land  of  another  (and  much  more  if  he  permits  or  drives 

1  Part  of  case  omitted;  also  arguments  of  counsel.  —  Ed. 
25 
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them  on),  and  they  there  tread  down  his  neighbor's  herbage,  and  spoil 
his  corn  or  his  trees,  this  is  a  trespass  for  which  the  owner  must  answer 
in  damages."  3  Black.  Com.  211.  Such  is  the  law  as  stated  in  the 
words  of  the  author  of  the  Commentaries,  which  are  themselves  very 
high  authority  on  such  subjects,  and  such  has  been  the  uniform  prac- 
tice and  understanding  of  the  law  in  all  times,  so  far  as  the  books 
show,  and  it  is  therefore  too  late  to  inquire  whether  the  remedy  by  an 
action  of  trespass  is  founded  upon  the  strictest  logical  propriety,  where 
the  cause  of  the  damage  is  the  negligence,  and  not  the  wilful  act  of 
the  owner  of  the  mischievous  beasts. 

It  is  hardly  necessary  to  remark,  but  for  the  course  of  the  defend- 
ant's argument,  that  the  proposition  quoted  from  Blackstone  relates 
to  the  case  in  which  the  beasts  "  stray  upon  the  land  of  another,"  and 
not  to  the  case  in  which  they  are  driven  upon  it  by  a  stranger ;  for 
then  the  stranger  is  the  author  of  the  wrong,  and  the  horse  that  he 
rides,  or  drives,  is  the  mere  passive  instrument  in  his  hands,  and  the 
owner  of  it,  unless  he  have  lent  it  for  the  purpose  of  the  wrong,  is  as 
wholly  guiltless  as  any  other  person.  For  in  that  case,  the  beast 
does  not  by  the  owner's  negligent  keeping  stray  upon  the  land  of  his 
.neighbors. 

It  is  substantially  upon  this  ground  that  Tewksbury  v.  BucMin,  7  N. 
H.  Rep.  518,  was  decided ;  in  which  it  was  held  that  a  party  having 
the  custody  of  the  cattle  was  answerable  for  the  trespass  which  they 
committed  by  straying  upon  another's  inclosure. 

The  case  finds  that  the  cow  "  strayed  along  the  road,"  and  com- 
tmitted  the  act  complained  of.  It  would  not  be  just  to  hold  the  party 
to  the  strict  meaning  of  a  single  word,  if  it  appeared  by  the  context 
to  have  been  used  inaccurately ;  but  it  appears  distinctly  that  the  ani- 
mal, although  driven  by  Heath  some  distance  from  the  pasture  in  the 
direction  of  the  locus  in  quo,  was  not  driven  upon  it  so  as  to  be  in  his 
hands  a  mere  instrument  for  committing  a  trespass.  Heath's  trespass 
was  upon  the  chattel  of  the  defendant,  but  not  upon  the  soil  of  the 
plaintiff.  He  abandoned  the  cow,  and  she  being  no  longer  in  his  cus- 
tody, "  strayed,"  and  involved  the  owner  in  the  consequences  ordinarily 
incident  to  permitting  beasts  to  stray  into  the  inclosures  of  others. 

When  Heath  abandoned  the  cow,  she  was  about  twelve  rods  from 
the  lands  of  the  plaintiff.  From  that  period  she  was  no  longer  under 
the  control  of  Heath,  but  was  again  in  the  legal  possession  of  the 
'  defendant,  and  under  his  general  custody  and  control ;  and  like  other 
owners  having  the  care  and  custody  of  their  beasts  at  the  time,  he  is 
answerable  in  trespass  for  her  act  in  straying  upon  the  close  in  ques- 
tion, and  grazing  there. 

For  misdirection  of  the  judge  who  tried  the  cause,  the  verdict  must 
be  set  aside,  and  a  New  trial  granted. 
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BROWN  V.   GILES. 

1823.     1  Carrington  ^  Payne,  118. 

This  was  an  action  against  the  defendant  for  breaking  tlie  plaintiff's 
close  with  dogs,  &c.,  and  trampling  down  his  grass  in  a  certain  close, 
called  Bryant's  Close,  in  the  parish  of  A.,  on  divers  days.  The 
defendant  pleaded  the  general  issue. 

The  usual  notice  not  to  trespass  was  proved  ;  and  a  witness  proved 
that,  after  the  notice,  he  saw  the  defendant  walking  down  the  turnpike 
road,  and  his  dog  jumped  into  the  field  called  Bryant's  Close. 

Park,  J.,  was  decidedly  of  opinion  that  the  dog  jumping  into  the 
field  without  the  consent  of  its  master  not  only  was  not  a  wilful  tres- 
pass, but  was  no  trespass  at  all  on  which  an  action  could  be  maintained  ; 
he  should  therefore  nonsuit  the  plaintiff. 

Verdict  for  the  plaintiff .     Damages,  one  farthing  .^ 
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1882.    Law  Reports,  10  Queen's  Bench,  Division,  17.^ 

Appeal  by  special  case  from  the  decision  of  the  judge  of  the 
County  Court  of  Lincolnshire,  holden  at  Stamford. 

The  action  was  to  recover  £1  for  the  damage  done  to  goods  in  the 
plaintiff's  shop. 

It  appeared  that  on  the  15th  of  May,  1882,  an  ox  of  the  defendant 
was  being  driven  from  the  live-stock  market  in  Broad  Street,  Stam- 
ford, along  a  public  street  called  Ironmonger  Street,  to  the  defendant's 
premises.  Ironmonger  Street  has  a  paved  carriage  road  with  a  foot 
pavement  on  either  side,  and  the  plaintiff  was  the  occupier  of  an 
ironmonger's  shop  in  the  street.  The  ox,  after  having  gone  for  some 
distance  down  the  paved  carriage  road  of  Ironmonger  Street,  driven  by 
the  defendant's  men,  went  for  a  short  distance  upon  the  foot  pavement 
on  the  near  or  left-hand  side,  and  was  driven  therefrom  by  one  of  the 

^  The  question  was  much  argued,  whether  the  owner  of  a  dog  is  a,nswerable  in  tres- 
pass for  every  unauthorized  entry  of  the  animal  into  the  land  of  another,  as  in  the 
case  of  an  ox.  And  reasons  were  offered,  which  we  need  not  now  estimate,  for  a 
distinction  in  this  respect  between  oxen  and  dogs  or  cats,  on  account,  first,  of  the 
difficulty  or  impossibility  of  keeping  the  latter  under  restraint ;  secondly,  the  slight- 
ness  of  the  damage  which  their  wandering  ordinarily  causes ;  thirdly,  the  common 
usage  of  mankind  to  allow  them  a  wider  liberty ;  and,  lastly,  their  not  being  con- 
sidered in  law  so  absolutely  the  chattels  of  the  owner  as  to  be  the  subject  of  larceny. 

WiLLES,  J.,  in  Read  v.  Edwards,  17  C.  B.  n.  8.  260,  261.  Compare  DoyJe  v.  Vance, 
6  Victorian  Law  Eeports  {Cases  at  Law),  87  ;  stated  in  the  next  chapter.  — Ed. 

2  Arguments  omitted.  —  Ed. 
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drovers  in  charge  on  to  the  carriage  road,  and  after  continuing  for  a 
farther  distance  upon  such  carriage  road,  turned  again  on  the  pave- 
ment about  twelve  yards  from  the  plaintiff's  shop,  and  continued  upon 
the  pavement  until  it  came  opposite  the  plaintifTs  shop,  when  it  passed 
through  the  open  doorway  into  the  shop  and  did  damage  to  goods 
therein  to  the  amount  claimed.  The  ox  was,  as  soon  as  possible  after 
such  entry  and  damage,  driven  by  the  defendant's  men  from  the  shop 
to  the  carriage  road  and  to  defendant's  premises  in  another  street ; 
but  they  did  not  succeed  in  getting  it  out  until  about  three-quarters  of 
an  hour  from  the  time  when  it  entered.  No  special  act  of  negligence 
was  proved  on  the  part  of  the  persons  in  charge  of  the  ox,  and  there 
was  no  evidence  that  it  was  of  a  vicious  or  unruly  nature,  or  that  the 
defendant  had  any  notice  that  there  was  anything  exceptional  in  its 
temper  or  character,  or  that  it  would  be  unsafe  to  drive  it  through  the 
public  streets  in  the  ordinary  and  usual  way.  It  was  proved  that  at 
the  time  the  ox  left  the  carriage-way  the  second  time,  one  of  the  two 
men  of  the  defendant  in  charge  of  the  animal  was  walking  by  its  side, 
having  his  hand  upon  it,  and  that  the  other  man  was  walking  about 
three  yards  in  the  rear  of  it.  The  two  men  in  charge  proved  that  they 
drove  it  unaccompanied  by  other  cattle  from  the  market,  and  they 
both  declared  that  they  did  all  they  could  under  the  circumstances  to 
prevent  it  going  on  to  the  foot  pavement  and  entering  the  open  doorway 
of  the  plaintiff's  shop,  and  they  stated  that  the  movement  of  the  ox 
from  the  carriage-way  on  to  the  foot  pavement  was  sudden  and  could 
not  by  any  reasonable  or  available  means  have  been  prevented.  It  was 
alleged  by  the  defendant's  witnesses,  and  not  contradicted,  that  it 
was  a  usual  thing  for  several  oxen  to  be  driven  from  the  Stamford 
market  in  charge  of  two  men,  and  sometimes  one  man.  It  was 
admitted  that  it  was  not  customary  to  drive  oxen  with  halters,  and 
that  they  would  probably  not  go  quietly  if  led  by  halters. 

The  County  Court  judge  gave  a  verdict  for  the  amount  claimed, 
giving  the  defendant  leave  to  appeal. 

The  question  for  the  opinion  of  the  Court  was,  whether  upon  the 
facts  the  plaintiff  was  entitled  to  the  verdict. 

Moon  (W.  Graham  with  him),  for  defendant. 

Sills,  for  plaintiff. 

Lord  Coleridge,  C.  J.     In  this  action  the  County  Court  judge  has\ 
found  as  a  fact  that  there  was  no  negligence  on  the  part  of  the  drivers  I 
of  the  ox,  or,  at  all  events,  he  has  not  found  that  there  was  negligence, 
and  as  it  lies  on  the  plaintiff  to  make  out  his  case,  the  charge  of  neg- 
ligence, so  far  as  it  has  any  bearing  on  the  matter,  must  be  taken  to   ^ 
have  failed. 

Now,  it  is  clear  as  a  general  rule  that  the  owner  of  cattle  and  sheep"! 
is  bound  to  keep  them  from  trespassing  on  his  neighbor's  land,  and  if 
they  so  trespass  an  action  for  damages  may  be  brought  against  him,  | 
irrespective  of  whether  the  trespass  was  or  was  not  the  result  of  his  i 
negligence.     It  is  also  tolerably  clear  that  where  both  parties  are  upon  j 
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the  highway,  where  each  of  them  has  a  right  to  be,  and  one  of  them  is 
injured  by  the  trespass  of  an  animal  belonging  to  the  other,  he  must, 
in  order  to  maintain  his  action,  show  that  the  trespass  was  owing  to 
the  negligence  of  the  other  or  of  his  servant.     It  is  also  clear  that 
where  a  man  is  injured  by  a  fierce  or  vicious  animal  belonging  to 
another,  that  prima  facie  no  action  can  be  brought  without  proof  that 
the  owner  of  the  animal  knew  of  its  mischievous  tendencies. 
""In  the  present  case  the  trespass,  if  there  was  any,  was  committed 
off  the  highway  upon  the  plaintiff's  close,  which  immediately  adjoined 
the  highway,  by  an  animal  belonging  to  the  defendant  which  was 
being  driven  on  the  highway.     No  negligence  is  proved,  and  it  would 
seem  to  follow  from  the  law  that  I  have  previously  stated  that  the 
defendant  is  not  responsible.     We  find  it  established  as  an  exception    . 
upon  the  general  law  of  trespass,  that  where  cattle  trespass  upon    ; 
unfenced  land  immediately  adjoining  a  highway  the  owner  of  the  land  J 
must  bear  the  loss.    This  is  shown  by  the  judgment  of  Bramwell,  B.<' 
in  Goodwyn  v.  Cheveley,  28  L.  J.   (Ex.)   298.     That  learned  judge 
goes  into  the  question  whether  a  Teasonable  time  had  or  had  not 
elapsed  for  the  removal  of  cattle  who  had  trespassed  under  similar 
circumstances,  and  this  question  would  not  have  arisen  if  a  mere 
momentary  trespass  had  been  by  itself  actionable.     There  is  also  the 
statement  of  Blackburn,  J.,  in  Fletcher  v.  Mylands,  L.  R.  1  Ex.  265, 
that  persons  who  have  property  adjacent  to  a  highway  may  be  taken 
to  hold  it  subject  to  the  risk  of  injury  from  inevitable  risk.     I  could    \ 
not,  therefore,  if  I  were  disposed,  question  law  laid  down  by  such    I 
eminent  authorities,  but  I  quite  concur  in  their  view,  and  I  see  no  dis-    ,' 
tinction  for  this  purpose  between  a  field  in  the  country  and  a  street  in   ' 
a  market  town.    The  accident  to  the  plaintiff  was  one  of  the  necessary  j 
and  inevitable  risks  which  arise  from  driving  cattle  in  the  streets  in  or  ' 
out  of  town.     No  cause  of  action  is  shown,  and  the  judgment  of  the  \ 
County  Court  judge  must  be  reversed.  > 

Stephen,  J.  I  am  of  the  same  opinion.  As  I  understand  the  law, 
when  a  man  has  placed  his  cattle  in  a  field  it  is  his  duty  to  keep  them 
from  trespassing  on  the  land  of  his  neighbors,  but  while  he  is  driving 
them  upon  a  highway  he  is  not  responsible,  without  proof  of  negli- 
gence on  his  part,  for  any  injury  they  may  do  upon  the  highway,  for 
they  cannot  then  be  said  to  be  trespassing.  The  case  of  Goodwyn  v. 
Cheveley,  supra,  seems  to  me  to  establish  a  further  exception,  that  the 
owner  of  the  cattle  is  not  responsible  without  negligence  when  the 
injury  is  done  to  property  adjoining  the  highway,  —  an  exception  which 
is  absolutely  necessary  for  the  conduct  of  the  common  affairs  of  life. 
We  have  been  invited  to  limit  this  exception  to  the  case  of  high  roads 
adjoining  fields  in  the  country,  but  I  am  very  unwilling  to  multiply 
exceptions,  and  I  can  see  no  solid  distinction  between  the  case  of  an 
animal  straying  into  a  field  which  is  unfenced  or  into  an  open  shop  in 
a  town.  I  think  the  rule  to  be  gathered  from  Goodwyn  v.  Cheveley, 
supra,  a  very  reasonable  one,  for  otherwise  I  cannot  see  how  we  could 
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limit  the  liability  of  the  owner  of  the  cattle  for  any  sort  of  injury 
which  could  be  traced  to  them.  Judgment  for  defendant. 


COOLEY  ON  TORTS,  2d  ed.,  398-400. 

The  statutes  which,  under  some  circumstances,  or  fof  some  pur- 
poses, require  lands  to  be  fenced  by  their  owners,  are  so  various  in 
the  several  States  that  it  is  not  easy  even  to  classify  them.  Some  of 
them  provide  merely  that  unless  the  owner  shall  cause  "Ms  lands  to 
be  fenced  with  such  a  fence  as  is  particularly  described,  he  shall  main- 
tain no  action  for  the  trespasses  of  beasts  upon  them.  These  statutes 
are  generally  limited  in  their  force  to  exterior  fences,  and  are  intended 
as  a  part  of  a  system  under  which  cattle  are  or  may  be  allowed  to  de- 
pasture the  highway.  In  some  States,  from  the  earliest  days,  beasts 
have  been  allowed  to  roam  at  large  in  the  highways  and  unenclosed 
lauds,  either  by  general  law  or  on  a  vote  of  the  township  or  county  to 
that  effect ;  a  futile  permission,  if  owners  of  lands  are  not  required 
to  fence  against  them.  A  more  common  provision  is  one  requiring  the 
owners  of  adjoining  premises  to  keep  up,  respectively,  oqe-half  the 
partition  fence  between  them,  this  being  apportioned  for  the  purpose 
by  agreement,  by  prescription,  or  by  the  order  of  fence-viewers.  A 
neglect  of  duty  under  these  statutes  would  not  only  preclude  the  party 
in  fault  from  maintaining  suit  for  injuries  suffered  by  himself  in  con- 
sequence thereof,  but  it  would  seem  that  if  the  domestic  animals  of 
his  neighbor  should  wander  upon  his  lands,  invited  by  his  own  neglect, 
and  should  there  fall  into  pits,  or  otherwise  receive  injury,  he  would 
be  responsible  for  this  injury,  as.  one  occurring  proximately  from  his 
own  default.  The  statutes  which  require  the  construction  of  partition 
fences  do  so  for  the  benefit  exclusively  of  the  adjoining  proprietors. 
These  proprietors  'may,  at  their  option,  by  agreement,  dispense  with 
them,  and  even  if  they  do  not  agree  to  do  so,  but  fail  to  maintain  them 
as  the  law  contemplates,  still,  if  the  cattle  of  the  third  persons  come 
wrongfully  upon  one  man's  lands,  and  from  there  enter  the  adjoining 
enclosure,  it  is  no  answer  to  an  action  of  trespass  brought  by  the  owner 
of  the  latter  that  the  partition  fence  provided  for  by  the  law  was  not 
maintained. 
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1856.     3  Zowa,  396.1 

Appeal  from  the  Jones  District  Court. 

This  was   an  action   of  replevin   for   certain   cattle.      Defendant 
answered,  denying  the  plaintiff's  right  to  the  possession,  and   also 

1  Arguments,  and  portions  of  opinion,  omitted.  —  Ed. 
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alleging  as  a  special  ground  of  defence,  that  said  cattle  (which  he 
admits  to  be  the  property  of  plaintiff)  did  on  the  17th  day  of  August, 
1856,  trespass  upon  the  uninclosed  land  of  defendant,  and  while  so 
trespassing,  and  after  he  had  suffered  damage  to  the  amount  of  fifty 
dollars,  he,  said  defendant,  distrained  the  same,  as  he  had  a  right  to 
do  ;  and  while  thus  lawfully  distrained,  and  while  he  thus  rightfully  had 
the  possession,  the  said  plaintiff  replevied  the  said  cattle,  without  pay- 
ing, or  offering  to  pay,  for  the  damages  sustained.  To  this  answer 
the  plaintiff  demurred,  which  was  sustained.  Defendant  refused  to 
answer  over,  and  judgment  being  against  him,  he  appeals. 

W.  J.  Henry,  for  appellant. 

Joseph  Mann,  for  appellee. 

Wright,  C.  J.    [After  deciding  a  point  of  pleading.]    There  is  then 

but  one  question  in  the  case,  and  that  is,  whether  the  defendant,  for 

/the  reasons  stated  in  his  answer,  was  entitled  to  the  possession  of  the 

property,  as  against  the  plaintiff  and  owner.     We  are  of  opinion  that 

he  was  not,  and  that  the  demurrer  was  therefore  properly  sustained. 

That  at  common  law,  every  man  was  bound  to  keep  his  cattle  within 
his  own  close,  under  the  penalty  of  answering  in  damage  for  all  inju- 
ries arising  from  their  being  abroad,  is  admitted  by  all.  And  a  part 
of  the  same  rule  is,  that  the  owner  of  land  is  not  bound  to  protect 
his  premises  from  the  intrusion  of  the  cattle  of  a  stranger,  or  third__ 
person ;  and  that  if  such  cattle  shall  intrude  or  trespass  upon  his 
premises,  whether  inclosed  or  not,  he  may,  at  his  election,  bring  his 
action  to  recover  the  damages  sustained,  or  distrain  such  trespassing 
animals,  until  compensated  for  such  injury.  We  need  not  at  present 
stop  to  ascertain  the  origin  or  reason  of  this  rule.  It ,  is  sufficient  to 
say,  that  as  a  principle  of  the  common  law,  it  is  well,  and  we  believe 
universally  settled.  We  are  then  led  to  inquire,  whether,  independent 
of  any  statutory  provisions,  this  rule  is  applicable  to  our  condition 
and  circumstances  as  a  people  ;  and  if  it  is,  then  whether  it  has  or  has 
not,  been  changed  by  legislative  action. 

Unlike  many  of  the  States,  we  have  no  statute  declaring  in  express 
terms  the  common  law  to  be  in  force  in  this  State.  That  it  is,  how- 
ever, has  been  frequently  decided  by  this  Court,  and  does  not,  perhaps, 
admit  of  controversy.  But  while  this  is  true,  it  must  be  understood 
that  it  is  adopted  only  so  far  as  it  is  applicable  to  us  as  a  people,  and 
may  be  of  a  general  nature.  At  this  time  we  need  onlydiscuss  the  ques- 
tion whether  the  principle  contended  for  is  applicable ;  for  there  can 
be  no  fair  ground  for  claiming  that  it  is  not  of  a  general  nature. 

We  have  assumed  that  it  is  only  so  much  of  the  common  law  as  is 
applicable  that  can  be  said  to  be  in  force,  or  recognized  as  a  rule  of 
action  in  this  State.  To  say  that  every  principle  of  that  law,  however 
inapplicable  to  our  wants  or  institutions,  is  to  continue  in  force,  until 
changed  by  some  legislative  rule,  we  believe  has  never  been  claimed, 
neither  indeed  could  it  be,  with  any  degree  of  reason.  What  is  meant 
however,  by  the  term  "  applicable,"  has  been  thought  to  admit  of  some 
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controversy.  As  stated  by  Catron,  J.,  in  the  dissenting  opinion  in 
the  ease  of  Seely  v.  Peters,  5  Gilm.  130,  "  Does  it  mean  applicable  to 
the  nature  of  our  political  institutions,  and  to  the  genius  of  our  repub- 
lican form  of  government,  and  to  our  Constitution,  or  to  our  domestic 
habits,  our  wants,  and  our  necessities?"  He  then  maintains  that 
the  former  only  is  meant,  and  that  to  adopt  the  latter  is  a  clear  usurpa- 
tion of  legislative  power  by  the  courts.  •  A  majority  of  the  Court  held 
in  that  case,  however,  as  had  been  previously  decided  in  Boyer  v.  Sweet, 
3  Scam.  121,  "that  in  adopting  the  common  law,  it  must  be  applicable 
to  the  habits  and  condition  of  our  society,  and  in  harmony  with  the 
genius,  spirit,  and  objects  of  our  institutions."  And  we  can  see  no 
just  or  fair  objection  to  this  view  of  the  subject.  Indeed,  there  would 
seem  to  be  much  propriety  in  saying  that  the  distinction  attempted  is 
more  speculative  than  practical  or  real.  For  what  is  applicable  to  our 
wants,  habits,  and  necessities  as  a  community  or  state,  must  neces- 
sarily to  some  extent  be  determined  from  the  nature  and  gMiius  of  our 
government  and  institutions.  Or,  in  other  words,  to  determine  whether 
a  particular  principle  harmonizes  with  the  spirit  of  our  institutions,  we~^ 
must  look  to  the  habits  and  condition  of  the  society  which  has  created 
and  lived  under  these  institutions.  We  have  adopted  a  republican 
form  of  government,  because  we  believe  it  to  be  better  suited  to  our 
condition,  as  it  is  to  that  of  all  people,  —  and  thereunder  we  believe 
our  wants,  rights,  and  necessities,  as  individuals  and  as  a  community, 
are  more  likely  to  be  protected  and  provided  for.  And  the  conclusion 
would  seem  to  fairly  follow,  that  a  principle  or  rule  which  tends  to 
provide  for,  and  protect  our  rights  and  wants,  would  harmonize  with 
that  form  of  government  or  those  institutions  which  have  grown  up 
under  it. 

But,  however  this  may  be,  we  do  not  believe  that  in  determining  as 
a  Court,  whether  a  particular  rule  of  the  unwritten  law  is  applicable, 
we  are  confined  alone  to  its  agreement  or  disagreement  with  our  peculiar 
form  of  government.  To  make  the  true  distinction  between  the  rules 
which  are,  and  are  not,  applicable,  may  be  frequently  embarrassing  and 
diflBcult  to  courts. 

Where  the  common  law  has  been  repealed  or  changed  by  the  con- 
stitutions of  either  the  States  or  national  government,  or  by  their  legis- 
lative enactments,  it  is,  of  course,  not  binding.  So  also,  it  is  safe  to 
say,  that  where  it  has  been  varied  by  custom,  not  founded  in  reason, 
or  not  consonant  to  the  genius  and  manners  of  the  people,  it  ceases 
to  have  force.  Bouvier's  Law  Diet.,  title  Law  Common.  And  in 
accordance  with  this  position,  are  the  following  authorities  :  "  The  com- 
mon law  of  England  is  not  to  be  taken  in  all  respects  to  be  that  of 
America.  Our  ancestors  brought  with  them  its  general  principles,  and 
claimed  it  as  their  birthright ;  but  they  brought  with  them  and  adopted 
only  that  portion  which  was  applicable  to  their  situation."  ■  Van  Ness 
v.  Packard,  2  Peters,  137.  And  see  other  remarks  of  the  learned 
judge,  in  delivering  the  opinion  in  that  case,  page  143,  which  have  a 
bearing  upon  the  principal  question  involved  in  this. 
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In  Goring  v.  Emery,  16  Pick.  107,  in  speaking  of  what  parts  of  the 
common  law  and  the  statutes  of  England  are  to  be  taken  as  in  force 
in  Massachusetts,  Shaw,  C.  J.,  says:  "  That  what  are  to  be  deemed 
in  force  is  often  a  question  of  difficulty,  depending  upon  the  nature 
of  the  subject,  the  difference  between  the  character  of  our  institutions, 
and  our  general  course  of  policy,  and  those  of  the  parent  country,  and 
upon  fitness  and  usage."  And  in  The  Commonwealth  v.  Knowlton, 
2  TVEass.  534,  it  is  said  that  "  our  ancestors,  when  they  came  into  this 
new  world,  claimed  the  common  law  as  their  birthright,  and  brought  it 
with  them,  except  such  parts  as  were  adjudged  inapplicable  to  their 
new  state  and  condition." 

In  Ohio  the  rule  is  laid  down  as  follows  :  "  It  has  been  repeatedly 
decided  by  the  courts  of  this  State  that  they  will  adopt  the  principles 
of  the  common  law,  as  the  rule  of  decision,  so  far  only  as  those  prin- 
ciples are  adapted  to  our  circumstances,  state  of  society,  and  form 
of  government."  Lindsley  v.  Coats,  1  Ham.  243  ;  see  also  Penny  v. 
Little,  3  Scam.  301. 

Is  the  rule  of  the  common  law,  relied  upon  by  the  appellant  in  this 
case,  applicable  to  our  situation,  condition,  and  usage,  as  a  people? 
Is  it  in  accordance  with  our  habits,  wants,  and  necessities?  As 
applied  to  this  State,  is  it  founded  in  reason  and  the  fitness  of  things  ? 
The  legislature  has  certainly  not  so  regarded  it.  On  the  contrary,  we 
hope  to  be  able  to  show  that  what  legislation  we  have  clearly  recog- 
nizes the  opposite  rule.  At  present,  we  are  considering  the  question 
without  reference  to  any  legislative  interpretation  or  action. 

These  same  inquiries  were  substantially  discussed  in  the  case  of  Seely 
V.  Peters,  above  referred  to ;  and  as  we  could  not  hope  to  answer 
them  more  satisfactorily  than  is  there  done,  we  adopt  the  language 
used  in  that  case,  the  appropriateness  of  which,  as  applied  to  this 
State,  will  be  fully  appreciated  when  we  reflect  that  in  their  resources 
and  necessities,  Illinois  and  Iowa  are  almost  twin  sisters.  Both  alike 
are  agricultural  States  —  both  alike  have  large  and  extensive  prairies  — 
and  are  alike  destitute  of  timber,  as  compared  with  the  eastern  and 
older  States  of  the  Union. 

Says  Trumbull,  J.,  in  delivering  that  opinion:  "However  well 
adapted  the  rule  of  the  common  law  may  be  to  a  densely  populated 
country  like  England,  it  is  surely  but  ill-adapted  to  a  new  country 
like  ours.  If  this  common-law  rule  prevails  now,  it  must  have  pre- 
vailed from  the  time  of  the  earliest  settlement  of  the  State,  and  can 
it  be  supposed  that  when  the  early  settlers  of  this  country  located  upon 
the  borders  of  our  extensive  prairies,  that  they  brought  with  them, 
and  adopted  as  applicable  to  their  condition,  a  rule  of  law  requir- 
ing each  one  to  fence  up  his  cattle  ?  that  they  designed  the  millions 
of  fertile  acres  stretched  out  before  them,  to  go  ungrazed,  except  as 
each  purchaser  from  the  government  was  able  to  inclose  his  part  with 
a  fence?  This  State  is  unlike  any  of  the  eastern  States  in  their  early 
settlement,  because,  from  the  scarcity  of  timber,  it  must  be  many  years 
yet  before  our  extensive  prairies  can  be  fenced ;  and  their  luxuriant 


394  WAGNER  V.   BISSELL. 

growth,  sufficient  for  thousands  of  cattle,  must  be  suffered  to  rot  and 
decay  where  it  grows,  unless  settlers  upon  their  borders  are  permitted 
to  turn  their  cattle  upon  them.  Perhaps  there  is  no  principle  of  the 
common  law  so  inapplicable  to  the  condition  of  our  country  and  the 
people  as  the  one  which  is  sought  to  be  enforced  now,  for  the  first 
time,  since  the  settlement  of  the  State.  It  has  been  the  custom  of  Illi- 
nois, so  long  that  the  memory  of  man  runneth  not  to  the  contrary,  for 
the  owners  of  stock  to  suffer  them  to  run  at  large.  Settlers  have 
located  themselves  contiguous  to  prairies,  for  the  very  purpose  of  get- 
ting the  benefit  of  the  range.  The  right  of  all  to  pasture  their  cattle 
upon  uninclosed  ground  is  universally  conceded.  No  man  has  ques- 
tioned  this  right,  although  hundreds  of  cases  must  have  occurred  where 
the  owners  of  cattle  liave  escaped  the  payment  of  damages  on  account 
of  the  insufficiency  of  the  fences  tfarouj^-wMch  their  stock Jiave  broken ; 
and  never  till  now  has  the  common-law  rule  that  the  owner  of  cattle 
is  bound  to  fence  them  up  been  suffered  to  prevail,  or  to  be  applicable 
to  our  condition.  The  universal  understanding  of  all  classes  of  com- 
munity, upon  which  they  have  acted  by  inclosing  their  crops  and 
letting  then*  cattle  run  at  large,  is  entitled  to  no  little  consideration  in 
determining  what  the  law  is ;  and  we  should  feel  inclined  to  hold, 
independent  of  any  statutes  upon  the  subject,  on  account  of  the  inappli- 
cability of  the  common-law  rule  to  the  condition  and  circumstances  of 
our  people,  that  it  does  not,  and  never  has,  prevailed  in  Illinois." 

The  learned  judge  then  proceeds  to  show  that  it  is  not  necessary  to 
assume  that  ground  in  the  case  before  him,  for  the  reason,  as  he  says, 
that  their  entire  legislation  clearly  shows  that  this  rule  of  the  common 
law  never  prevailed  in  that  State.  In  like  manner,  we  now  propose  to 
refer  to  some  of  our  own  legislation  which,  we  think,  will  clearly  show 
that  it  was  never  supposed  to  prevail  in  this  State.  [Here  Weight, 
C.  J.,  stated,  and  commented  upon,  various  statutes.] 

This  brief  reference  to  these  several  acts  must  be  sufficient,  in  our 
opinion,  to  satisfy  any  mind  that  the  legislature  never  understood  that 
the  rule  of  the  common  law  prevailed  in  this  State.  We  do  not>main- 
tain  that  these  provisions  expressly  change  the  common-law  rule.  And 
did  we  believe  that  this  principle  had,  at  anjMime,  been  well  estab- 
lished in  this  State,  we  should  perhaps  hold  thkt  it  had  not  been  changed 
by  these  different  statutes.  Where,  however,  it  is,  to  say  the  least, 
doubtful  whether  the  rule  contended  for  is  in  accordance  with  our  sit- 
uation, condition,  and  wants  as  a  people,  where  for  a  series  of  years 
there  has  been  no  legislation  recognizing  the  existence  of  such  a  rule, 
and  where  custom  and  habit  have  uniformly  negatived  its  existence, 
we  feel  entirely  justified  in  giving  force  to  these  acts  which,  if  they  do 
not  expressly,  certainly  do  impliedly,  change  the  unwritten  law. 

Judgment  affirmed} 

1  Compare  reasons  given  for  the  inapplicability  of  the  old  common-law  rule  to 
Colorado.    Beck,  J.,  in  Morris  v.  Fraker,  5  Colorado,  428,  429.  —  Ed. 
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Valentine,  J.,  in  UNION  PACIFIC  RAILROAD  CO.  v.  ROLLINS. 

1869.     5  Kansas,  I7i-ns. 

The  Court  charged  the  jury  that  cattle  running  at  large  upon  the 
unenclosed  land  of  another  are  not  trespassers ;  that  the  owners  of 
cattle  have  by  law  a  right  to  so  allow  them  to  run  at  large  for  the  pur- 
pose of  subsisting  and  grazing.  These  instructions  are  erroneous. 
They  all  tended  to  mislead  the  jury.  It  is  probably  true  that  the 
plaintiflfs,  by  allowing  their  cattle  to  run  at  large,  committed  no 
actionable  trespass,  no  actionable  wrong.  But  these  instructions  went 
further  than  that ;  they  tended  to  convey  the  idea  to  the  jury  that  the 
plaintiffs  committed  no  trespass  or  wrong  of  any  kind ;  that  the  plain- 
tiffs below  were  simply  exercising  a  right,  given  to  them  by  law,  to 
pasture  their  cattle  on  the  lands  of  others. 

The  common  law  of  England  is  in  force  in  this  State,  by  statutory 
enactment,  so  far  as  it  is  not  repugnant  to,  or  inconsistent  with,  the  con- 
stitution and  statutes  of  this  State- and  of  the  United  States.  [Comp. 
L.  678. J  At  common  law  the  owner  of  the  land  is  the  owner  of  the 
ground  and  of  everything  attached  to  it  for  an  indefinite  extent  upwards 
and  downwards.  He  has  the  exclusive  right  to  possess  and  enjoy  it, 
unmolested  and  undisturbed.  He  is  not  obliged  to  fence  against  the 
cattle  of  other  persons.  The  owner  of.  the  cattle  is  bound  to  keep 
them  upon  his  own  premises,  and  if  they  stray  upon  the  land  of  his 
neighbor,  whether  the  land  is  fenced  or  not,  he  is  liable  for  any  dam- 
age they  commit  while  there.  And  he  cannot  in  general  recover  for 
any  injury  they  may  receive  while  thus  unlawfully  there,  unless  the 
injuries  are  wilfully  or  wantonly  inflicted. 

The  plaintiffs,  however,  claim  that  the  common  law  in  this  respect 
has  been  abolished  by  the  custom  of  the  country  and  by  statute. 

As  the  common  law  has  been  adopted  by  statute  and  made  the  par- 
amount rule  by  express  enactment  of  the  legislature,  "  any  custom  or 
usage  to  the  contrary  notwithstanding  "  [Comp.  L.  678],  we  suppose 
it  would  take  more  than  a  custom  of  the  country  to  repeal  it. 

Neither  does  this  custom  amount  to  a  prescription.  It  lacks  nearly 
all  of  the  essential  elements  of  a  prescription.  It  has  not  been  of  suf- 
ficient duration.  The  possession  of  the  plaintiffs  has  not  been  long- 
continued,  peaceable,  or  without  lawful  interruption.  Neither  does  a 
,  prescriptive  right  belong  to  the  public  in  general,  but  it  belongs  to  an 
individual  in  particular. 

Secondly,  Has  the  common  law  been  repealed  by  statute?  We 
have  searched  in  vain  for  any  such  statute.  We  have  been  referred  to 
certain  fence  laws,  stray  laws,  and  laws  regulating  the  running  at 
large  of  stock  [Comp.  L.  599,  600,  842,  843,  845,  et  seq.  ;  Laws  of 
1864,  64 ;  Laws  of  1865,  91 ;  Laws  of  1866,  248]  ;  but  none  of  these 
statutes  repeals  the  common  law  in  this  respect.    There  is  no  statute 
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that  gives,  or  attempts  to  give,  to  any  person  any  rights  upon 
another's  land,  whether  it  is  fenced  or  not.  A  statute  of  that  kind 
would  tend  to  disturb  vested  rights,  and  be  unconstitutional  and  void. 

As  the  plaintiffs  claim  that  the  owners  of  cattle  have. a  right  to 
allow  their  cattle  to  run  at  large  for  the  purpose  of  grazing  and  sub- 
sisting on  other  people's  lands,  we  have  examined  the  statutes  to  see 
what  right  the  legislature  have  attempted  to  confer  upon  one  man  to 
take  the  grass  of  another,  and  find  that  every  legislative  act  with  ref- 
erence to  the  subject  is  for  the  protection  of  the  owner  of  the  grass. 
One  act  [Comp.  L.  295,  §  53  ;  see  also  page  567]  makes  it  a  criminal 
offence  to  burn  the  grass  of  another ;  and  another  act  [Comp.  L.  896, 
897,  §§  1,  3;  see  also  Gen.  Stat.  1095,  §  1]  makes  it  a  criminal 
offence  to  cut  it  down  and  carry  it  away,  and  gives  the  owner  of  the 
grass  treble  damages,  and  it  makes  no  difference  whether  the  land  is 
fenced  or  not. 

There  is  no  statute  in  this  State  that  requires  railroad  companies  or 
others  to  fence  their  lands. 

There  is  no  statute  that  expressly  authorizes  cattle  to  run  at  large 
anywhere,  and  there  is  no  statute,  as  we  think,  that  either  expressly 
or  impliedly  authorizes  them  to  run  at  large  upon  other  people's  land, 
the  property  of  private  individuals.  It  is  true  that  the  fence  laws, 
stray  laws,  and  the  laws  regulating  the  running  at  large  of  stock, 
already  referred  to,  impliedly  authorize  cattle  to  run  at  large  ;  but  it 
cannot  be  supposed  that  the  legislature  thereby  intended  to  authorize 
them  to  run  at  large  on  the  private  property  of  individuals.  The 
legislature  cannot  dispose  of  private  property  in  that  way.  Private 
property  can  be  taken  by  the  legislature  for  public  use  only,  and  that 
after  just  compensation  has  been  made  for  the  same  to  the  owner 
thereof.  The  legislature,  by  these  acts,  simply  authorized  cattle  to 
run  at  large  upon  such  public  lands  as  they  had  a  right  to  dispose  of 
in  that  way. 

These  statutes  referred  to,  specify  what  shall  be  lawful  fences,  mod- 
ify the  common  law  in  some  respect  as  to  the  damages  that  shall  be 
recovered,  and  the  remedies  that  must  be  resorted  to  with  respect  to 
trespassing  animals,  and  in  some  cases  prohibit  stock  from  running  at 
large,  and  in  other  cases  impliedly  permit  them  to  do  so,  and  have 
probably  so  modified  the  common  law  that  no  action  lies  for  injuries 
done  on  real  estate  by  trespassing  cattle  unless  such  real  estate  is 
enclosed  with  a  lawful  fence. 

The  owner  of  real  estate  does  not  use  reasonable  and  ordinary  care 
and  diligence  to  protect  his  property  from  the  intrusion  of  roaming 
cattle  unless  he  encloses  it  with  a  lawful  fence.  And  if  he  receives 
any  injury  through  the  want  of  such  lawful  fence  he  is  in  about  the 
same  condition  as  though  he  received  injury  in  any  other  way  through 
his  own  negligence.  He  is  like  the  man  who  has  not  used  the  proper 
diligence  to  collect  a  promissory  note,  but  has  allowed  the  statute  of 
limitations  to  run  against  it  and  bar  its  recovery.    He  is  without  a 
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remedy.  But  because  he  is  without  a  remedy,  because  he  has  forfeited 
his  remedy  by  his  own  negligence,  he  has  not  thereby  lifted  up  the 
wrongs  and  trespasses  of  others  upon  his  own  rights,  to  be  moral  vir- 
tues, or  legal  rights  to  be  protected  and  encouraged  by  law,  as  seems 
to  be  supposed  by  the  plaintiffs  below  in  this  case. 


EOSSELL  V.  COTTOM. 

1858.    31  Pennsylvania  State,  525.1 

Eeror  to  the  Common  Pleas  of  Fayette  County. 

This  was  an  action  of  trespass,  originally  brought  before  a  justice 
of  the  peace,  by  John  Cottom  against  Henry  Rossell,  to  recover  dam- 
ages occasioned  by  the  defendant's  cattle  breaking  into  the  plaintiff's 
wheat-field  and  destroying  his  wheat. 

The  case  came  into  the  Common  Pleas  by  appeal ;  and  on  the  trial, 
it  appeared  that  the  cattle,  at  the  time  of  the  injury  Complained  of, 
were  in  the  possession  of  one  Alexander  M.  Hill,  under  a  contract  for 
agistment. 

The  defendant's  counsel  requested  the  Court  below  to  charge  the 
jury  "  that  if  the  cattle  of  the  defendant  were  in  the  custody  of  A.  M. 
Hill,  as  an  agister,  at  the  time  the  trespass  was  committed  and  the 
damages  were  done,  case  would  'be  the  proper  remedy,  and  the  plaintiff 
cannot  recover  in  this  action." 

In  answer  to  which  the  Court  below  (Gilmore,  P.  J.)  instructed  the 
jury,  "  that  in  a  case  of  agistment  the  owner  has  such  a  constructive 
possession  as  would  render  him  liable  in  trespass." 

To  this  instruction  the  defendant  excepted ;  and  a  verdict  and  judg- 
ment having  been  rendered  for  the  plaintiff  for  $31.25,  the  defendant 
sued  out  this  writ,  and  here  assigned  the  same  for  error. 

J.  B.  &  A.  Howell,  for  the  plaintiff  in  error. 

J.  K.  Ewing,  for  the  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

Thompson,  J.  The  law  seems  to  be  settled  that  the  owner  of  a 
beast  prone  to  commit  trespasses  is  liable  for  injuries  resulting  from 
such  propensity,  such  as  breaking  into  enclosures,  and  consuming  and 
destroying  grain,  grass,  herbage,  &c.  3  Bl.  Com.  211 ;  Bac.  Abr. 
title  Trespass,  Gr.  So,  where  a  bull  broke  into  an  enclosure  and  gored 
a  horse  that  he  died:  7  W.  &  S.  369.  So,  in  case  of  a  dog  killing 
sheep  :  7  Barr,  254.  So,  too,  in  case  of  a  horse  permitted  to  run  in 
the  streets  of  a  city  which,  in  its  gambols,  kicked  and  injured  a  person : 
3  Harris,  194 ;  and  that  the  remedy  is  in  trespass.  The  property  in 
the  animal  raises  the  duty  on  the  part  of  the  owner  to  guard  against 

1  Arguments  omitted.  —  Ed. 
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its  mischievous  propensities ;  and  failing  in  this,  it  holds  him  answer- 
able for  its  injurious  acts,  witholit  regard  to  the  degree  of  care  bestowed 
in  controlling  it.  Sic  utere  tuo  alienum  non  Icedas  applies  to  all  such 
cases.  It  is  not  a  question  of  negligence  or  want  of  due  care  on  the 
part  of  the  owner. 

The  ease  presented  on  this  record  is  as  to  the  liability  of  the  owner 
of  cattle  for  damages  done  by  them  while  in  the  possession  of  another, 
under  a  contract  of  agistment.  The  plaintiff  below  sued  before  a  jus- 
tice of  the  p'eace,  and  if  trespass  will  lie  against  the  owner  in  such 
case,  then  the  justice  had  jurisdiction  ;  but  if  the  owner  is  only  liable, 
if  at  all,  for  the  negligence  of  his  bailee,  the  agister,  the  plaintiff  must 
fail.  The  Court  below  held  the  owner,  the  defendant  below,  liable, 
and  the  plaintiff  had  judgment. 

No  direct  authority  is  to  be  found  in  our  own  books  illustrative  of 
the  case,  and  but  few  in  the  older  books  ;  but  it  is  said  in  1  Esp.  N.  P. 
387,  title  Trespass,  that  "  he  who  has  the  care,  custody,  or  possession 
of  the  cattle  who  do  the  damage  is  liable  to  this  action  ;  "  and  adds, 
"  as,  if  agisted  cattle  break  into  another's  land,  the  agister  is  liable  to 
the  damages.  So,  if  the  hogs  of  A.  were  put  into  the  yard  of  B.,  and 
they  break  into  C.'s  land,  action  lies 'against  B.,  even  though  A.'s 
servant  watches  them,  and  so  the  owner  had  a  special  possession." 
Dawtry  v.  Muggins,  Clayton,  33 ;  Trials  per  Pais,  201.  In  2  Eoll. 
Abr.  546,  it  is  laid  down  in  one  case  that  if  the  beasts  of  A.,  agisted 
by  B.,  trespass  on  the  close  of  C,  it  is  in  the  election  of  C.  to  bring 
trespass  against  A.  or  B.  This  is  cited  in  Bac.  Abr.  498  (Bouv. 
ed.),  and  is  immediately  succeeded  by  a  reference  to  the  case  in  Clay- 
ton, as  follows  :  "  But  it  is  laid  down  in  another  case,  that  an  action 
in  such  case  lies  only  against  the  agister  of  the  beast."  Bateman's 
Case,  Clayton,  33.  This  is  an  error  on  the  part  of  the  author.  Baie- 
man's  Case  is  not  reported  in  Clayton  ;  it  is  referred  to  in  the  case  of 
Dawtry  v.  JTuggins.  The  principle,  however,  is  correctly  stated.  But 
in  Saund.  on  PI.  &  Ev.,  Bateman's  Case,  Clayton,  33,  is  cited  for 
authority  that  either  A.  or  B.,  the  owner  or  agister,  may  be  sued  in 
trespass.  This  is  also  an  error,  both  as  to  the  principle  and  name  of 
the  case.  Dawtry  v.  Huggins  is  the  case  reported  in  Clayton,  33,  and 
is  as  follows  :  "  It  was  ruled  upon  an  evidence,  if  A.  hath  the  custody 
of  the  goods  of  B.,  as  here  it  was,  hogfi^  put  into  the  defendant's  yard  ; 
if  these  do  a  trespasse  to  the  land  orC.,  adjoyning,  A.  shall  be  pun- 
ished in  trespasse,  and  this  though  the  owner's  servant  did  wait  upon 
them  ;  and  here  it  was  proved  the  servant  of  A.  did  also  wait  on  them 
and  serve  them,  therefore  they  were  in  his  speciall  possession ;  and 
the  like  matter  was  relied  on  in  the  case  of  Stephen  Sateman  of  Wake- 
field, for  agist  cattle,  if  they  doe  commit  trespasse,  the  owner  ot  the 
soil  where,  &c.,  shall  answer  for  that  trespasse."  York  Assizes,  1651. 
This  case  is  accurately  cited  in  1  Esp.  N.  P.,  supra.  Neither  Dawtry 
v.  Huggins  nor  Bateman's  Case  supports  the  doctrine  that  either  the 
owner  or  agister  of  cattle  may,  at  the  election  of  the  injured  party,  be 
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sued  for  the  trespass  of  agisted  cattle.  They  are  authority  to  the  con- 
trary. The  case  in  Eoll.  Abr.  546  refers  to  the  Year  Book,  7  Henry 
rv.,  which  does  not  sustain  it,  being  but  a  question  of  pleading,  — 
whether  a  stranger  to  an  award  could  plead  it.  There  was  no  judg- 
ment in  the  case. 

But,  independently  of  authority,  it  seems  clear  that  the  ease  is  with 
the  plaintiff  in  error.  "We  have  said  that  the  law  raises  a  duty  on  part 
of  the  owner  to  guard  against  trespasses  of  animals  prone  to  commit 
them.  This  is  undoubted  as  to  the  absolute  owner  ;  nor  does  it  seem 
to  be  doubted  as  applicable  to  the  qualified  owner  in  possession.  But 
the  point  of  the  argument  is,  that  either  may  be  made  liable  in  tres- 
pass for  the  depredations  of  agisted  cattle.  This  cannot  be  maintained 
by  any  legal  logic.  The  reason  of  liability  in  such  cases  arises  out  of 
the  legal  requirements  to  take  the  necessary  care  and  control  of  them, 
so  as  to  prevent  injury,  which  implies  not  only  the  duty,  but  the  right 
of  control.  The  law  must  not  be  so  administered  as  to  destroy  the 
relation  altogether.  And  would  not  this  follow,  if  I  must  answer  in 
trespass,  if  my  horse,  being  hired  or  loaned,  break  into  the  field  of 
another  while  in  the  custody  of  the  hirer  or  borrower ;  or  my  agisted 
cattle  commit  a  trespass  while  under  the  control  of  the  agister  ?  While 
in  his  custody  and  in  his  enclosures  how  can  I  control  them  ?  I  could 
not  enter  upon  his  premises  to  do  so  without  myself  becoming  a  tres- 
passer ;  and  for  omitting  to  do  so  the  principle  contended  for  would 
make  me  a  trespasser  for  injuries  done  by  them.  It  is  not  the  owner- 
ship of  the  trespassing  creature,  but  the  possession  and  use,  that 
raises  the  liability ;  if  this  were  not  so  there  would  of  necessity  be  an 
end  to  borrowing  and  hiring.  The  relation  is  of  the  same  character 
with  that  of  agistment,  —  they  are  all  bailments.  The  bailee,  in  all 
such  cases,  has  the  legal  custody  for  the  purpose  of  the  bailment,  has 
the  power  of  control  and  management  for  its  full  accomplishment, 
does  not  act  therein  by  the  command  of  the  owner,  but  is  the  qualified 
or  special  owner  himself.  He  stands  in  the  place  of  the  owner  for  the 
purposes  specified,  has  acquired  the  temporary  ownership  for  this 
very  purpose.  Being  thus  the  temporary.owner,  it  is  not  denied  that 
the  trespasses  of  the  cattle  are  his  trespasses.  Upon  what  principle  can 
they  be  the  trespasses  of  another,  although  he  be  the  owner?  Not 
upon  the  principle  of  control,  for  that  he  has  parted  with.  If  it  exists 
at  all,  it  must  be  on  account  of  the  bailee's  mismanagement.  To 
redress  this,  trespass  is  not  the  remedy,  it  must  be  case.  In  Wales 
V.  Ford,  3  Halst.  267,  trespass  was  brought  against  the  owner  of  a 
stud  horse  for  injury  done  by  biting  and  kicking  plaintiff's  mare  and 
horse.  At  the  time  of  the  injury  the  horse  was  in  the  possession  of 
a  third  person,  who  had  him  in  the  vicinity  in  service.  Per  Cur. 
"  The  action  is  misconceived ;  if  any  action  can  be  sustained  at  all,  it 
must  be  in  form  of  trespass  on  the  case."  So  we  think  here ;  and  that 
the  learned  judge  of  the  Common  Pleas  erred  in  ruling  that  the  action 
of  trespass  was  well  brought  against  the  owner  of  the  cattle  for  an 
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injury  committed  while  in  the  custody  of  the  agister.  If  liable  at  all, 
he  was  only  so  in  case,  and  of  this  the  justice  had  no  jurisdiction. 
This  view  of  the  case  renders  unnecessary  the  consideration  of  the 
other  assignments  of  error. 

Judgment  reversed  and  a  venire  de  novo  awarded. 


BLAISDELL  v.   STONE. 

1881.     60  New  Hampshire,  507.1 

Trespass  qu.  cl.  Facts  found  by  a  referee.  Either  the  defend- 
ant or  his  son  is  liable  for  damage  done  by  the  defendant's  sheep 
straying  into  the  plaintiff's  land  from  their  pasture,  which  was  a  part 
of  the  defendant's  farm.  The  defendant  had  verbally  let  his  farm 
and  farm  stock,  including  the  sheep,  to  his  son  for  the  year  in  which 
the  damage  was  done  ;  and  the  son  had  possession  and  control  of  the 
farm  and  stock.  The  stock  was  appraised  at  the  beginning  of  the  year, 
and  the  son  had  the  right  to  sell  it  or  exchange  it  for  other  stock, 
returning  it  at  the  end  of  the  year,  or  its  proceeds  if  sold  or  exchanged ; 
and  he  was  to  maintain  the  fences  during  the  year, 

Barnard  &  Barnard,   for  the  plaintiff. 

Pike  &  Parsons,  for  the  defendant. 

Doe,  C.  J.  The  referee  has  not  found  that  the  title  of  the  farm 
stock  passed  from  the  defendant  to  his  son.  The  defendant  was  the 
general  owner  of  the  sheep.  His  son,  as  bailee,  had  the  possession 
and  care  of  them  on  the  farm  of  which  he  was  tenant.  They  did  not 
escape  into  the  plaintiff's  land  from  a  highway  in  which  they  were 
rightfully  and  carefully  driven.  Mills  v.  Stark,  4  N.  H.  512,  514 ; 
Broton  v.  Collins,  53  N.  H.  442 ;  Hartford  v.  Brady,  114  Mass.  466 ; 
Gardner  v.  Rowland,  2  Ired.  247 ;  Ooodwyn  v.  Cheveley,  4  H.  &  N. 
631.  They  were  not  taken  from  the  bailee's  possession  and  driven 
into  the  plaintiff's  premises  Ijy  a  trespasser.  Noyes  v.  Colby,  30  N.  H. 
143,  153.  For  the  damage  done  by  them  while  straying  from  their 
pasture,  the  plaintiff  is  entitled  to  compensation,  k  \        , 

By  the  ancient  common  law  of  England,  igistment  did  not  relieve 
the  owner  from  liability.  This  rulte  m^  hate  orig|nated  in  batbaric 
ideas  not  now  accepted  as  a  groanclof  legal  obligation.  Holm.  Com. 
Law,  1-38,  116-119,  156.  And  Ihelquestion  tnay  bd.  whether  the  rule, 
unsupported  by  its  primitive  reasons^  haslno  existinglfoundation  in  the 
succession  of  common  customs,  confinonlneceaeitiesrnsr  common  senti- 
ments, in  which  many  common-law  principles  have  an  origin  and  a 
development  that  are  continuous,  authorized,  and  inevitable. 

The  plaintiff  was  not  legally  entitled  to  actual  or  constructive  notice 
of  the  bailment  of  the  defendant's  sheep.    A^d  under  the  present  con- 

i  Aignments  omitted.  —  Ed 
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(fitions  of  New  Hampshire  agriculture,  there  may  be  less  hardship  ia 
the  defendant's  liability  than  in  a  new  rule  putting  the  taslc  of  discover- 
ing the  bailment,  before  suit,  upon  all  persons  entitled  to  damages  in 
such  cases.  It  may  be  reasonably  necessary  that  the  risk  of  entrust- 
ing the  custody  of  cattle  to  an  irresponsible  bailee,  should  so  rest  upon 
their  owner  as  not  to  deprive  injured  third  persons  of  the  benefit  of  a" 
common-law  action,  if  the  bailee  is  unable  to  pay  the  damages.  The 
ancient  rule,  that  the  injured  party  may,  at  his  election,  maintain  tres- 
pass against  the  owner  or  his  bailee,  is  not  so  clearly  devoid  of  modern 
reason  as  to  require  a  decision  that  it  has  ceased  to  exist. 

Judgment  for  the  plaintiff. 


SECTION    II. 
Damage  hy  Animals,  other  than  Trespass  on  Land. 

MAY  V.   BURDETT. 

1846.     9  Queen's  Bench  (Adolphus  ^  Ellis,  N.  S.),  lOl.l 

Cask.  The  declaration  stated  that  defendant,  "  before  and  at  the  time 
of  the  damage  and  injury  hereinafter  mentioned  to  the  said  Sophia,  the 
wife  of  the  said  Stephen  May,  wrongfully,  and  injuriously  kept  a  cer- 
tain monkey,  he  the  defendant  well  knowing  that  the  said  monkey  was 
of  a  mischievous  and  ferocious  nature,  and  was  used  and  accustomed 
to  attack  and  bite  mankind,  and  that  it  was  dangerous  and  improper  to 
allow  the  monkey  to  be  at  large  and  unconfined  ;  which  said  monkey, 
whilst  the  said  defendant  kept  the  same  as  aforesaid,  heretofore  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  2d  of  September, 
1844,  did  attack,  bite,  wound,  lacerate,  and  injure  the  said  Sophia, 
then  and  still  being  the  wife  of  said  Stephen  Maj^,  whereby  the  said 
Sophia  became  and  was  greatly  terrified  and  alarmed,  and  became  and 
was  sick,  sore,  lame,  and  disordered,  and  so  remained  and  continued  for 
a  long  time,  to  wit,  from  the  day  and  year  last  aforesaid  to  the  time  of 
the  commencement  of  this  suit ;  whereby,  and  in  consequence  of  the 
alarm  and  fright  occasioned  by  the  said  monkey  so  attacking,  biting, 
wounding,  lacerating,  and  injuring  her  as  aforesaid,  the  said  Sophia  has 
been  greatly  injured  in  her  health,"  &c. 

Plea,  not  guilty.     Issue  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  sittings  in  Middlesex,  after 
Hilary  terra,  1845,  a  verdict  was  found  for  the  plaintiff  with  £50  dam- 
ages. Cockburn,  in  the  ensuing  term,  obtained  a  rule  to  show  cause 
why  judgrlient  should  not  be  arrested. 

1  Arguments  omitted.  —  Ed. 
26 
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In  last  Hilary  term,  Januarj^  13, 15,  and  26,  1846,  before  Loed  Den- 
man,  C.  J.,  Patteson,  J.,  Coleridge,  J.,  and  Wightman,  J., 
W^itson  and  Couch  showed  cause. 

Cockburn  and  Pickering,  contra.  ' 

Our.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  a  motion  to  arrest  the  judgment  in  an  action  on  the  case 
for  keeping  a  monkey  which  the  defendant  knew  to  be  accustomed  to 
bite  people,  and  which  bit  the  female  plaintiflF.  The  declaration  stated 
that  the  defendant  wrongfullj*  kept  a  monkej',  well  knowing  that  it  was 
of  a  mischievous  and  ferocious  nature  and  used  and  accustomed  to 
attack  and  bite  mankind,  and  that  it  was  dangerous  to  allow  it  to  be  at 
large ;  and  that  the  monkey,  whilst  the  defendant  kept  the  same  as 
aforesaid,  did  attack,  bite,  and  injure  the  female  plaintiff,  whereby,  &c. 

It  was  objected  on  the  part  of  the  defendant  that  the  declaration  was 
bad  for  not  alleging  negligence  or  some  default  of  the  defendant  in  not 
properly  or  securely  keeping  the  animal ;  and  it  was  said  that,  consis- 
tently with  this  declaration,  the  monkey  might  have  been  kept  with 
due  and  proper  caution,  and  that  the  injury  might  have  been  entirely 
occasioned  by  the  carelessness  and  want  of  caution  of  the  plaintiff 
herself. 

^  A  great  many  cases  and  precedents  were  cited  npon  the  argument ; 
and  the  conclusion  to  be  drawn  from  them  appears  to  us  to  be  that  the 
declaration  is  good  upon  the  face  of  it ;  and  that  whoever  keeps  an 
animal  accustomed  to  attack  and  bite  mankind,  with  knowledge  that  it 
is  so  accustomed,  is  prima  facie  liable  in  an  action  on  the  case  at  the 
suit  of  anj'  person  attacked  and  injured  by  the  animal,  without  any  j 
averment  of  negligence  or  default  in  the  securing  or  taking  care  of  itJ 
The  gist  of  the  action  is  the  keeping  the  animal  after  knowledge  of  its 
mischievous  propensities. 

The  precedents,  both  ancient  and  modern,  with  scarcely  an  excep- 
tion, merel}'  state  the  ferocitj'  of  the  animal  and  the  knowledge  of  the 
defendant,  without  anj'  allegation  of  negligence  or  want  of  care.  A 
great  many  were  referred  to  upon  the  argument,  commencing  with  the 
Register  and  ending  with  Thomas  v.  Morgan,  2  C.  M.  &  E.  496  ;  &  c. 
5  Tyr.  1085  ;  and  all  in  the  same  form,  or  nearly  so.  In  the  Register, 
110,  111,  two  precedents  of  writs  are  given,  one  for  keeping  a  dog 
accustomed  to  bite  sheep,  and  the  other  for  keeping  a  boar  accustomed 
to  attack  and  wound  other  animals.  The  cause  of  action,  as  stated  in 
both  these  precedents,  is  the  propensity  of  the  animals,  the  knowledge 
of  the  defendant,  and  the  injury-  to  the  plaintiff;  but  there  is  no  allega- 
tion of  negligence  or  want  of  care.  In  the  case  of  Mason  v.  Keeling, 
reported  in  1  Ld.  Ray.  and  12  Mod.,  and  much  relied  upon  on  the  part 
of  the  defendant,  want  of  due  care  was  alleged,  but  the  scienter  was 
omitted  ;  and  the  question  was,  not  whether  the  declaration  would  be  good 
without  the  allegation  of  want  of  care,  but  whether  it  was  good  without 
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the  allegation  of  knowledge,  which  it  was  held  that  it  was  not.  No 
case  was  cited  in  which  it  had  been  decided  that  a  declaration  stating 
the  ferocity  of  the  animal  and  the  knowledge  of  the  defendant  was  bad 
for  not  averring  negligence  also ;  but  various  dicta  in  the  books  were' 
cited  to  show  that  this  is  an  action  founded  on  negligence,  and  therefore 
not  maintainable  unless  some  negligence  or  want  of  care  is  alleged. 

In  Comj-ns'  Digest,  tit.  Action  upon  the  Case  for  Negligence  (A  5), 
it  is  said  that  "an  action  upon  the  case  lies  for  a  neglect  in  taking  care 
of  his  cattle,  dog,  &c ;  "  and  passages  were  cited  from  the  older  author- 
ities, and  also  from  some  cases  at  nisi  prius,  in  which  expressions  were 
used  showing  that,  if  persons  suffered  animals  to  go  at  large,  knowing 
them  to  be  disposed  to  do  mischief,  thej'  were  liable  in  case  any  mischief 
actuallj'  was  done  ;  and  it  was  attempted  to.  be  inferred  from  this  that 
the  liability  only  attached  in  case  they  were  suffered  to  go  at  large  or 
to  be  otherwise  ill  secured.  But  the  conclusion  to  be  drawn  from  an' 
examination  of  all  the  authorities  appears  to  us  to  be  this  :  that  a  per-  1 
son  keeping  a  mischievous  animal  with  knowledge  of  its  propensities  iS  ' 
bound  to  keep  it  secure  at  his  peril,  and  that  if  it  does  mischief,  neg- 
ligence is  presumed,  without  express  averment.  The  precedents  as 
well  as  the  authorities  fully  warrant  this  conclusion.  The  negligence 
is  in  keeping  such  an  animal  after  notice.  The  case  of  Smith  v.  Pelah, 
2  Stra.  1264,  and  a  passage  in  1  Hale's  Pleas  of  the  Crown,  430,^  put 
the  liability  on  the  true  ground.  It  may  be  that  if  the  injury  was 
solelj'  occasioned  by  the  wilfulness  of  the  plaintiff  after  warning,  that 
may  be  a  ground  of  defence,  by  plea  in  confession  and  avoidance  ;  but 
it  is  unnecessar}'  to  give  anj'  opinion  as  to  this ;  for  we  think  that  the 
declaration  is  good  upon  the  face  of  it,  and  shows  a,  prima  facie  liability 
in  the  defendant. 

It  was  said,  indeed,  further,  on  the  part  of  the  defendant,  that,  the 
monkey  being  an  animal /eros  naturce,  he  would  not  be  answerable  for 
injuries  committed  by  it  if  it  escaped  and  went  at  large  without  any 
default  on  the  part  of  the  defendant,  during  the  time  it  had  so  escaped 
and  was  at  large,  because  at  that  time  it  would  not  be  in  his  keeping 
nor  under  his  control ;  but  we  cannot  allow  any  weight  to  this  objec- 
tion ;  for,  in  the  first  place,  there  is  no  statement  in  the  declaration 

1  After  stating  that  "  if  a  man  have  a  beast,  as  a  bull,  cow,  horse,  or  dog,  used  to 
hurt  people,  if  the  owner  know  not  his  quality,  he  is  not  punishable,  &c.,"  Hale  adds 
(citing  authorities)  that  "these  things  seem  to  be  agreeable  to  law. 

"  1.  If  the  owner  have  notice  of  the  quality  of  his  beast,  and  it  doth  anybody  hurt, 
he  is  chargeable  with  an  action  for  it. 

"  2.  Though  he  have  no  particular  notice  that  he  did  any  such  thing  before,  yet  if 
it  be  a  beast  that  is./er<E  naturce,  as  a  lion,  a  bear,  a  wolf,  yea  an  ape  or  monkey,  if  he 
get  loose  and  do  harm  to  any  person,  the  owner  is  liable  to  an  action  for  the  damage, 
and  so  I  knew  it  adjudged  in  Andrew  Baker's  Case,  whose  child  was  bit  by  a  monkey 
that  broke  its  chain  and  got  loose. 

"3.  And  therefore  in  case  of  such  a  wild  beast,  or  in  case  of  a  bull  or  cow,  that 
doth  damage,  where  the  owner  knows  of  it,  he  must  at  his  peril  keep  him  up  safe  from 
doing  hurt,  for  though  he  use  his  diligence  to  keep  him  up,  if  he  escape  and  do  harm, 
the  owner  is  liable  to  answer  damages."     1  Hale's  F.  C.  430,  Part  I.  c.  33. 
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that  the  monkey  had  escaped,  and   it  is  expressly  averred   that  the 
injury  occurred   whilst  the   defendant   kept  it;    we    are  besides   of 
opinion,  as  already  stated,  that  the  defendant,  if  he  would  keep  it,  was 
bound  to  keep  it  secure  at  all  events. 
The  rule  therefore  will  be  discharged.  Jiule  discharged} 


FILBUEN   V.   PEOPLE'S    PALACE    AND  AQUAEIUM 
COMPANY^   LIMITED. 

1890.     Law  Reports,  25  Queen's  Bench  Division,  258. 

Appeal  from  a  judgment  of  Day,  J. 

The  action  was  brought  to  recover  damages  for  injuries  sustained  by 
the  plaintiff  by  his  being  attacked  bj-  an  elephant,  which  was  the  prop- 
erty of  the  defendants,  and  was  being  exhibited  bj^  them.  The  learned 
judge  left  three  questions  to  the  jury:  whether  the  elephant  was  an 
animal  dangerous  to  man ;  whether  the  defendant  knew  the  elephant 
to  be  dangerous ;  and  whether  the  plaintiff  brought  the  attack  on  him- 
self. The  jury  answered  all  three  questions  in  the  negative.  The 
learned  judge  entered  judgment  for  the  plaintiff  for  a  sum  agreed  upon 
in  case  the  plaintiff  should  be  entitled  to  recover. 

The  defendants  appealed. 

Lockwood,  Q.  C,  and  Cyril  Dodd,  Q.  C,  in  support  of  the  appeal. 
There  are  certain  animals  recognized  as  being  of  an  untamable 
nature,  and  these  a  person  keeps  at  his  peril.  In  Hale's  Pleas  of  the 
Crown  (vol.  i.  p.  430),  it  is  said:  "  Tho'  he  have  no  particular  notice 
that  he  did  any  such  thing  before,  yet  if  it  be  a  beast,  that  is  ferce 
naturce,  as  a  lion,  a  bear,  a  wolf,  yea  an  ape  or  a  monkey,  if  he  get 
loose  and  do  harm  to  any  person,  the  owner  ^s  liable  to  an  action  for 
the  damage."  There  is,  however,  no  hard  and  fast  line  which  prevents 
an  animal /eras  naturce  ceasing  to  belong  to  that  class  and  becoming 
domesticated.  The  distinction  is  drawn  in  Rex  v.  Huggins,  2  Ld. 
Raym.  1574,  where  it  is  said:  "There  is  a  difference  between  beasts 
that  are  ferce  naturce,  as  lions  and  tygers,  which  a  man  must  always 
keep  up  at  his  peril ;  and  beasts  that  are  mansuetce  naturce,  and  break 
through  the  tameness  of  their  nature,  such  as  oxen  and  horses.  In  the 
latter  case  an  action  lies,  if  the  owner  has  had  notice  of  the  qualitj'  of 
the  beast ;  in  the  former  case  an  action  lies  without  such  notice."  All 
animals  are  wild  by  nature,  and  the  reason  for  the  distinction  is,  that 
some  of  them  are  treated  as  domesticated,  because  the}'  have  been 
tamed  and  are  used  in  the  service  of  man.  Though  there  are  wild 
elephants,  just  as  there  are  wild  oxen  and  horses,  a  great  number  have 

'  See  Jackson  v.  Smithson,  15  M.  &  W.  563.  Also,  Card  v.  Case,  in  C.  B.,  Feb.  9, 
1848. 
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been  tamed,  and  are  used  in  the  service  of  man  ;  and  the  same  ruling 
should  applj'  to  individuals  of  this'  class  as  to  domesticated  animals 
generally.  The  jury  have  negatived  any  knowledge  on  the  part  of  the 
defendants  of  any,  dangerous  character  in  this  elephant,  and  thiey  are, 
under  these  circumstances,  entitled  to  the  verdict. 

Montague  LusKi  contra,  was  not  called  on. 

LoKD  EsHEK,  M.R.  The  only  difficulty  I  feel  in  the  decision  of  this 
case  is  whether  it  is  possible  to  enunciate  any  formula  under  which 
this  and  similar  cases  may  be  classified.  The  law  of  England  recog- 
nizes two  distinct  classes  of  animals  ;  and  as  to  one  of  those  classes,  it 
cannot  be  doubted  that  a  person  who  keeps  an  animal  belonging  to 
that  class  must  prevent  it  from  doing  injury,  and  it  is  immaterial 
whether  he  knows  it  to  be  dangerous  or  not.  As  to  another  class,  the 
law  assumes  that  animals  belonging  to  it  are  not  of  a  dangerous  nature, 
and  any  one  who  keeps  an  animal  of  this  kind  is  not  liable  for  the 
damage  it  may  do,  unless  he  knew  that  it  was  dangerous.  What,  then, 
is  the  best  way  of  dealing  generally  with  these  different  cases?  I  sup- 
pose there  can  be  no  dispute  that  there  are  some  animals  that  every 
one  must  recognize  as  not  being  dangerous  on  account  of  their  nature. 
Whether  they  axeferoB  naturm  so  far  as  rights  of  property  are  concerned 
is  not  the  question  ;  thej'  certainly  are  not  so  in  the  sense  that  they  are 
dangerous.  There  is  another  set  of  animals  that  the  law  has  recognized 
ib  England  as  not  being  of  a  dangerous  nature,  such  as  sheep,  horses, 
oxen,  dogs,  and  others  that  I  will  not  attempt  to  enumerate.  I  take  it 
this  recognition  has  come  about  from  the  fact  that  years  ago,  and  con- 
tinuously to  the  present  time,  the  progenj'  of  these  classes  has  been 
found  by  experience  to  be  harmless,  and  so  the  law  assumes  the  result 
of  this  experience  to  be  correct  without  further  proof.  Unless  an  ani^ 
mal  is  brought  within  one  of  these  two  descriptions,  —  that  is,  unless  it^ 
is  shawn  to  be  either  harmless  b3'  its  very  nature,  or  to  belong  to  a 
class  that  has  become  so  by  what  may  be  called  cultivation,  —  it  falls 
within  the  class  of  animals  as  to  which  the  rule  is,  that  a  man  whc 
keeps  one  must  take  the  responsibility  of  keeping  it  safe.  (Itcannot 
possibly  be  said  that  an  elephant  comes  within  the  class  of  animals 
known  to  be  harmless  by  nature,  or  within  that  shown  by  experience  to 
be  harmless  in  this  country,  and  consequentlj'  it  falls  within  the  class 
of  animals  that  a  man  keeps  at  his  peril,  and  which  he  must  prevent 
from  doing  injury  under  anj-  circumstances,  unless  the  person  to  whom 
the  injury  is  done  brings  it  on  himself.  It  was,  therefore,  immaterial 
in  this  case  whether  the  particular  animal  was  a  dangerous  one,  or 
whether  the  defendants  had  anj-  knowledge  that  it  was  so.  The  judg- 
ment entered  was  in  these  circumstances  right,  and  the  appeal  must  be 
dismissed. 

LiNDLEY,  L.  J.  I  am  of  the  same  opinion.  The  last  case  of  this 
kind  discussed  was  May  v.  BUrdett,  9  Q.  B.  101,  but  there  the  monkey 
which  did  the  mischief  was  said  to  be  accustomed  to  attack  mankind, 
to  the  knowledge  of  the  person  who  kept  it.  That  does  not  decide  this 
case.    We  have  had  no  case  cited  to  us,  nor  any  evidence,  to  show 
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that  elephants  iu  this  countiy  are  not  as  a  class  dangerous ;  nor  are 
they  commonly  known  here  to  belong  to  the  class  of  domesticated  ani- 
mals. Therefore  a  person  who  keeps  one  is  liable,  though  he  does  not 
know  that  the  particular  one  that  he  keeps  is  mischievous.  AppMng 
that  principle  to  this  case,  it  appears  that  the  judgment  for  the  plain- 
tiff was  right,  and  this  appeal  must  be  dismissed. 

BowEN,  L.  J.  I  am  of  the  same  opinion.  The  broad  principle  that 
governs  this  case  is  that  laid  down  in  Fletcher  v.  Rylands,  Law  Rep. 
1  Ex.  265  ;  Law  Rep.  3  H.  L.  330,  that  a  person  who  brings  upon  his 
land  anything  that  would  not  naturally  come  upon  it,  and  which  is  in 
itself  dangerous,  must  take  care  that  it  is  kept  under  proper  control. 
The  question  of  liability  for  damage  done  by  mischievous  animals  is  a 
branch  of  that  law  which  has  been  applied  iu  the  same  way  from  the 
times  of  Lord  Holt '  and  of  Hale  until  now.  People  must  not  be  wiser 
than  the  experience  of  mankind.  If  from  the  experience  of  mankind  a 
particular  class  of  animals  is  dangerous,  though  individuals  ma}'  be 
tamed,  a  person  who  keeps  one  of  the  class  takes  the  risk  of  auj*  dam- 
age it  may  do.  If,  on  the  other  hand,  the  animal  kept  belongs  to  a 
class  which,  according  to  the  experience  of  mankind,  is  not  dangerous, 
and  not  likely  to  do  mischief,  and  if  the  class  is  dealt  with  b}-  mankind 
on  that  footing,  a  person  may  safely  keep  such  an  animal,  unless  he 
knows  that  the  particular  animal  that  he  keeps  is  likely  to  do  mischief. 
It  cannot  be  doubted  that  elephants  as  a  class  have  not  been  reduced 
to  a  state  of  subjection ;  the}-  still  remain  wild  and  untamed,  though 
individuals  are  brought  to  a  degree  of  tameness  which  amounts  to 
domestication.  A  person,  therefore,  who  keeps  an  elephant,  does  so  at 
his  own  risk,  and  an  action  can  be  maintained  for  any  injury  done  by 
it,  although  the  owner  had  no  knowledge  of  its  mischievous  propensi- 
ties.   I  agree,  therefore,  that  the  appeal  must  be  dismissed. 

Appeal  dismissed. 
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Paseh.  8  Will.  III.,  C.  B.     2  Salkeld,  662. 

The  plaintiff  declared  that  the  defendant  kept  a  bull  that  used  to 
run  at  men,  but  did  not  say,  sciens  or  scienter,  &c.  This  was  held 
naught  after  a  verdict ;  for  the  action  lies  not  unless  the  master  knows 
of  this  quality,  and  we  cannot  intend  it  wae~prot«d  aSThe  trial)  for  the 
plaintiff  need,  not  prove  more  than  is  in  his  declaration.'' 

■  1  See  Mason  v.  Keeling,  12  Mod.  332. 

'^  Bayntine  v.  Sharp,  1  Lutwych,  90 ,  Nelson's  Translation,  33. 

"Midd.  ss.  Case  against  the  defendant  for  keeping  a  mad  bull,  which  wounded 
the  plaintiff. 

"  He  had  a  verdict,  but  the  judgment  was  arrested,  because  it  was  not  alleged  that 
the  defendant  did  know  the  bull  to  be  mad. 

"  It  doth  not  appear  when  this  case  was  adjudged,  nor  in  what  Court,  neither  is 
there  any  book  cited  in  it."  —  Ed. 
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n  William  111.     12  Modern,  332.^ 

AcTiOK  on  the  case,  in  which  the  plaintiff  declared  that  on  the  twen- 
tieth of  June,  in  the  eleventh  of  the  king,  the  defendant  quendam 
canem  molossum  valde  ferocem  did  keep,  and  let  him  go  loose  unmuz- 
zled per  publica  compiia,  so  that  pro  defectu  curce  of  the  defendant 
the  plaintiff  was  bit  and  worried  by  the  said  dog,  as  he  was  peaceably 
going  about  his  business  in  such  a  street.  There  was  another  count, 
in  which  it  was  laid  that  the  defendant  knew  the  dog  ad  mordend. 
assuet.  To  the  first  count  there  was  a  demurrer,  and  to  the  second 
not  guilty. 

And  it  was  strongly  insisted  that  the^^ying  it  to  be  canem  valde 
ferocem,,  and  suffered  to  go  about  the  streets  unmuzzled,  and  pro  defecto 
curce,  supplied  the  want  of  sciens,  &c.,  for  it  was  said  to  be  part  of 
the  excellency  of  the  law  of  England,  that  it  leaves  no  man  without  a 
remedy,  that  has  suffered  a  wrong  through  the  fault  of  another.  It 
was  agreed  there  were  damna  absque  injuria,  but  that  only  was  when 
it  happens  without  the  commission  or  omission  of  any,  but  never  when 
there  is  neglect  in  another,  through  which  I  am  damnified.  And  the 
rule  of  "  actus  non  est  reus  nisi  mens  sit  rea,"  holds  only  in  capital 
offences ;  and  therefore  if  an  infant  or  a  lunatic  commit  a  trespass, 
they  shall  answer  it  in  damages,  and  yet  it  cannot  belaid  to  be  scienter. 
Hale's  PI.  Cor.  53.  "  If  one  keep  a  beast  used  to  strike,  and  it  kill 
a  man,  it  is  holden  by  some  to  be  even  felony,  hut  by  others  to  be  only 
a  great  misdemeanor;"  and  the  neglect  without  knowledge,  where 
damages  ensue,  subjects  the  party  to  action.  A  soldier  at  his  exer- 
cise discharging  his  gun  hurt  another,  though  pleaded  to  be  involun- 
tari&  et  per  infortunium,  yet  action  lay,  Hob.  134 ;  and  the  rule  in 
Chief  Justice  Jones,  205,  is,  that  nothing  but  an  unvoidable  necessity 
shall  excuse  from  repairing  an  injury  to  a  third  person  through  his 
default ;  and  here  was  no  necessity  for  the  defendant's  keeping  canem 
valde  ferocem,  much  less  to  let  him  go  unmuzzled  about  the  streets; 
and  it  is  laid  in  the  declaration,  and  confessed  by  the  demurrer,  to  be 
pro  defectu  debitce  curce  of  the  defendant,  and  that  it  was  valde  ferox; 
and  this  opportunity  is  given  by  the  defendant  to  such  creature  to  do 
mischief,  what  then  can  there  be  more  reasonable  than  to  repair  the 
wrong  ?  There  is  no  default  in  the  plaintiff,  for  he  was  going  about 
his  lawful  occasion  ;  and  there  is  surely  a  great  fault  in  the  defendant 
to  let  such  a  fierce  creature  range  the  street  of  London  unmuzzled. 
Nothing  is  more  probable  than  that  such  a  dog  as  this  let  loose  among 
a  crowd  of  people  will  do  mischief ;  and  it  would  be  needless  to  give 
notice  of  its  being  likely  to  do  so,  and  like  telling  a  man  that  fire  would 

1  Compare  report  of  game  case  in  1  Lord  Raymond,  606.  —  Ed. 
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burn,  or  a  tiger  would  do  mischief ;  and  this  is  within  the  same  rea- 
son with  an  action  for  negligent  keeping  his  fire,  for  that  is  pro  def. 
debit,  custod.  of  fire,  and  this  pro  def.  debit,  curm  of  his  dog ;  and  the 
case  of  fire  is  a  much  harder  one,  for  there  is  none  but  must  trust  his 
servant  with  fire,  and  the  accidents  are  many.  In  1  Vent.  295,  notice 
is  taken  of  a  case  which  happened  before  that  time,  and  was  this :  A 
butcher  let  loose  an  ox,  and  it  was  laid,  that  for  want  of  the  due  pen- 
ning of  his  ox  the  plaintiff  was  hurt  by  it,  and  there  the  action  lay  for 
want  of  due  penning  of  his  ox  ;  and  this  is  for  want  of  due  care  of  his 
dog ;  and  here  is  equal  prospect  of  mischief  in  both  cases.  If  a  man 
have  an  unruly  horse  which  breaks  through  his  close  or  stable  and 
does  mischief,  an  action  will  lie  for  it ;  and  it  is  hard  that  one  should 
have  a  remedy  for  the  least  trespass  done  in  his  land,  and  none  for 
a  trespass  done  thus  to  his  person  by  wounding  or  maiming.  Suppose 
one  keeps  several  mastiffs,  shall  he  be  exempt  from  an  action  for  mis- 
chief done  by  every  one  of  them  till  he  know^  ifjhat  he  has  done  a  prior 
mischief,  that  is,  no  care  is  to  be  taken  to  prevent  the  first  mischief  ? 
This  seems  to  be  contrary  to  the  policy  of  the  law,  which  delights 
more  in  preventing  than  punishing ;  and  the  m^im  is,  Prcestat  eautela 
quam  medela.  It  is  objected,  that  if  an  action  be  countenanced  upon 
this  declaration,  a  lap-dog  or  spaniel  shall  not  snap  at  a  man,  but  an 
action  shall  be  straight  brought  for  it,  and  so  it  will  introduce  a  multi- 
plicity of  actions,  which  the  law  abhors.  But  I  answer,  that  there 
ought  to  be  "  sciens,  &c."  or  that  which  is  tantamount,  that  it  was 
ferox,  as  here,  and  then  no  inconvenience.  It  is  also  objected  that  the 
precedents  are  all  "  sciens,  &c."  But  I  answer,  that  would  be  an  aggra- 
vation of  damages ;  and  precedents  imply  only  that  it  would  be  the 
surer  way  so  to  do,  but  not  that  sciens  is  absolutely  necessary.  It  is 
said  that  it  is  necessary  in  case  of  an  action  for  biting  sheep,  and  there- 
fore a  pari.  Vide  20  Edw.  4,  pi.  11.  See  20  Edw.  4,  pi.  11,  so  per 
Townsend;  but  there  it  is  not  denied,  but  that  if  a  dog  of  A.  chase 
the  sheep  of  B.  into  the  soil  of  C.  whereby  an  action  is  given  to  C. 
against  B.,  that  B.  shall  have  an  action  against  A.  And  there  is  no 
comparison  between  the  biting  of  cattle  and  biting  of  a  man,  for  the 
law  has  a  greater  regard  to  the  life  and  safety  of  a  man  than  of  a 
beast ;  and  everybody  is  presumed  to  know  that  a  dog  valde  ferox  will 
be  apt  to  do  mischief,  if  let  loose  in  a  sti'eet  among  a  crowd  of  people. 
But  it  is  also  objected  that  it  may  be  punished  by  indictment ;  and  I 
believe  it  may ;  and  from  thence  I  infer  this  action  will  lie  by  any  that 
has  a  special  damage,  as  in  1  Inst.  56  a,  and  it  is  a  true  maxim,  "  Quod 
quisque  debet  ita  uti  sua,  lU  cdteri  nan  noceat." 

Raymond,  contra.  Some  Books  say  that  the  law  takes  notice  of  the 
nature  of  a  mastiff,  and  that  is,  that  he  is  tame  and  domestic,  or  con- 
versant with  man,  and  therefore  an  action  does  not  lie  for  the  biting 
of  such  a  dog  without  a  sciens.  What-is  it,  then,  can  distinguish  this 
case  from  that  ?  It  is  said  that  this  was  a  mongrel  cur  valde  ferox,  and 
that  letting  loose  in  a  highway  is  a  public  nuisance  ;  and  even  in  that 
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they  fail,  for  they  only  say  that  he  let  him  loose  per  compita,  and  that 
does  not  necessarily  signify  a  street  or  highway,  for  Latin  authors  use 
it  for  a  court  or  yard  before  a  man's  door ;  nor  do  I  know  of  any 
authority  that  it  is  a  nuisance  to  let  a  dog  go  at  large.  And  there  is 
a  diversity  between  an  ox  that  ranges  the  field,  far  from  the  society  of 
man,  and  a  dog,  which  is  animal  domesticum,,  bred  among  them,  and 
therefore  cannot  be  presumed  to  be  prone  to  mischief  as  the  other. 
And  they  cannot  say  that  it  is  the  nature  of  dogs  to  be  fierce  ;  and  to 
say  that  an  averment  of  its  being  fierce  will  support  an  action  is  to 
oppose  the  whole  current  of  authorities,  which  all  require  sciens  ;  and 
it  might  be  fierce  and  the  owner  know  nothing  of  it,  for  they  do  not 
aver  he  did  know  him  to  be  fierce.  And  as  to  the  rule  of  law  that  no 
man's  wrong  should  be  left  remediless,  there  are  few  rules  without  ex- 
ceptions ;  and  the  cases  of  Hohart  and  Jones  are  not  like  this,  for  every- 
body knows  that  a  gun  chai'ged,  if  it  go  off,  is  apt  to  do  mischief,  but 
not  so  of  a  dog.  And  an  indictment  would  not  have  laid  here  without 
a  knowledge  of  the  ill  quality. 

Gould,  J.  No  doubt  but  in  the  case  of  sheep  there  ought  to  be  a 
sciens,  because  that  is  an  accidental  quality,  and  not  in  the  nature  of 
a  dog.  And  as  to  property  of  a  dog,  the  Books  distinguish  ;  for  a  man 
has  a  property  in  a  dog  that  is  a  mastiff  or  spaniel,  for  the  one  is  for 
the  guard  of  his  house,  the  other  for  his  pleasure ;  but  this  here  is  a 
mongrel,  and  laid  to  be  valde  ferocem,  and  that  must  be  an  innate  fierce- 
ness, and  not  accidental ;  and  if  a  dog  be  assuet.  to  bite  cows,  and 
the  master  know  it,  that  will  not  be  sufficient  knowledge  to  make  him 
liable  for  his  biting  sheep.  Besides,  this  case  is  distinguishable  in  re- 
spect of  the  place,  for  the  law  takes  notice  of  highway,  and  is  a  secu- 
rity for  passengers  ;  and  it  would  be  dangerous  to  keep  such  dogs  near 
.the  highway,  where  all  sorts  of  people  pass  at  all  hours  ;  and  to  main- 
tain this  issue,  they  must  give  a  natural  fierceness  in  evidence. 

Holt,  C.  J.  .  If  it  had  been  said  that  the  defendant  knew  the  dog 
to  be  ferox,  I  should  think  it  enough.  The  difference  is  between  things 
in  which  the  party  has  a  valuable  property,  for  he  shall  answer  for  all 
damages  done  by  them  ;  but  of  things  in  which  he  has  no  valuable 
property,  if  they  are  such  as  are  naturally  mischievous  in  their  kind, 
he  shall  answer  for  hurt  done  by  them  without  any  notice ;  but  if  they 
are  of  a  tame  nature,  there  must  be  notice  of  the.ill  quality ;  and  the 
law  takes  notice  that  a  dog  is  not  of  a.  fierce  nature,  but  rather  the 
contrary;  and  the  presumption  is  against  the  plaintiff;  for  can  it  be 
imagined  a  man  would  keep  a  fierce  dog  in  his  family  trittingly  ?  If  any 
beast  in  which  I  have  a  valuable  property  do  damage  in  another's  soil 
in  treading  his  grass,  trespass  will  lie  for  it ;  but  if  my  dog  go  into  ano- 
ther man's  soil,  no  action  will  lie.  See  the  case  of  Millan  v.  Hawtree, 
1  Jones,  131,,  Poph.  161,  Latch,  13,  119,  that  sdenteris  the  gtt  of  the 
action ;  and  so  is  1  Cro.,  where  it  was  doubted  whether  the  scienter 
should  go  to  the  keeping  or  quality  ;  nor  does  it  appear  here  but  it  was 
an  accidental  fierceness,  or  suppose  it  were  an,  innate. one  to  .this  dog 
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particularly ;  and  it  bad  been  given  to  the  owner  but  an  hour  before, 
shall  he  take  notice  of  all  the  qualities  of  his  dog  at  his  peril,  or  shall 
he  have  his  action  against  the  giver  for  bestowing  him  a  naughty  dog? 
In  case  a  dog  bites  pigs,  which  almost  all  dogs  will  do,  a  scienter  is 
necessary.  1  Cro.  255.  And  I  do  not  doubt  but  if  it  be  generally 
laid  that  a  dog  was  used  to  bite  animalia,  and  the  defendant  knew  of 
it,  it  will  be  enough  to  charge  him  for  biting  of  sheep,  &c. ;  and  by 
animalia  shall  not  be  intended  frogs  or  mice,  but  such  in  which  the 
plaintiff  has  property. 

And  judgment  was  given  for  the  defendant  by  Holt,  Chief-Justice, 
and  TuETON,  Justice;  Gould,  J.,  mutante  opinionem  suam.^ 


Lord  Cockburn,  in  FLEEMING  v.  ORR  (Scotch  Court  of  Sessions). 

1853.     Quoted  in  note,  2  Macqueen's  Scotch  Cases  in  House  of  Lords,  25. 

"  I  never  had  any  doubt  that  if  my  dog  worries  the  sheep  of  another  I  am 
liable. 

"  It  has  been  urged  that  the  owner's  knowledge  of  the  vicious  propensities 
of  the  dog  is  requisite  to  make  him  civilly  responsible,  and  -that  he  is  not 
liable  for  damage  done  by  the  animal  unless  such  knowledge  be  proved ;  but  I 
think  that  the  argument  to  which  I  have  just  now  adverted  is  quite  absurd. 
The  vicious  tendency  of  the  animal  never  can  be.  known  until  some  mischief 
is  done;  so  that  the  result  of  the  argument  would  be,  that  every  dog  is  entitled 
to  have  at  least  one  worry,  and  every  bull  one  thrust,  without  rendering  its 
master  responsible.  It  may  be  that  such  is  the  law  of  England,  and  it  rather 
appears  that  they  have  in  that  country  an  unbounded  toleration  for  a  first 
offence.  But,  in  the  ]aw  of  Scotland,  it  is  no  matter  if  the  animal  belonging 
to  the  defender,  and  committing  an  injury,  have  four  legs  or  only  two.  Sup- 
pose my  coachman,  a  person  in  whose  skill  and  care  I  have  from  long  experi- 
ence unbounded  confidence,  drives  my  carriage  over  a  child,  will  it  be  any 
defence  to  me  that  he  never  did  it  before? 

"  There  is  a  well-known  principle  of  the  law  of  Scotland  which,  1  think,  is 
sufficient  to  carry  us  through  this  case.  It  is,  that  a  party  negligently  using  a 
dangerous  instrument  shall  be  liable  for  the  injury  occasioned  by  his  negli- 
gence. It  is  to  me  quite  clear  that  there  was  negligence  here ;  and  that  there 
is  negligence  in  every  case  in  which  a  dog  of  this  nature  [a  foxhound]  is  so 
left  that  he  can  get  at  sheep.  A  man  is  surely  liable  for  the  injurious  results 
of  the  natural  tendency  of  an  animal  kept  by  him,  if  he  does  not  prevent  that 
tendency  from  producing  those  results.  Now,  it  is  a  natural  tendency  of  such 
dogs  to  run  after  sheep.  It  is  only  by  education  and  training  that  they  are 
brought  to  run  after  foxes  only.  In  its  untrained  state  no  dog  of  this  kind 
would  waste  his  energies  in  running  after  a  fox  if  it  got  a  good  sheep,  for 
the  plain  reason  that  a  sheep  is  much  more  easily  caught,  and  is  best  worth 
catching.     The  tendency  to  worry  sheep  is,  therefore,  a  natural  tendency  in 

1  Sed  quaere ;  for  in  s.  o.  1  Ld.  Ray.  608,  it  is  said  the  case  was  adjourned,  and 
that  afterwards  the  parties  agreed,  and  therefore  no  judgment  was  given. 
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.such  dogs,  and  for  neglecting  to  guard  against  it  the  owner  is  responsible.    On 
that  ground  alone  I  think  the  defender  liable. 

"  But  a  far  more  important  ground  of  liability  than  these  strictly  legal  con- 
siderations is  the  common  usage  and  understanding  of  this  country.  It  is  a 
point  which  I  never  heard  doubted.  There  have  been  plenty  of  such  actions 
in  the  Shei-iff  Courts ;  but  there  the  discussion  has  always  been  on  the  ques- 
tion of  fact,  whether  the  mischief  was  truly  done  by  the  dog  of  the  defender. 
But  I  do  not  think  it  was  ever  doubted  before,  that  if  the  fact  was  established, 
the  defender  was  liable  for  the  sheep  worried  by  his  dog."  * 
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1886.     64  New  Hampshire,  64. 

Case,  for  injury  to  the  plaintiff  caused  by  the  defendant's  horse  by- 
striking  him  with  the  forward  feet  while  standing  harnessed  into  a 
stage-wagon,  and  left  unattended  at  the  railway  station  at  Alton  Corner. 
The  declaration  alleged  the  vicious  character  of  the  animal,  and  knowl- 
edge by  the  defendant. 

To  show  the  horse's  vicious  disposition  and  its  inclination  to  injure 
mankind,  evidence  of  -numerous  instances  of  its  squealing  and  kicking 
at  people,  in  the  harness,  in  the  stage-wagon,  in  the  barn,  and  in  the 
stall,  — •  in  fact,  that  it  was  a  notorious  kicker,  —  was  admitted,  subject 
to  exception  by  the  defendant.  The  defendant  did  not  deny  his  knowl- 
edge of  the  vicious  character  of  the  horse  with  respect  to  kicking,  but 
did  deny  his  knowledge  of  its  rearing  and  striking  with  the  forward 
feet. 

The  defendant  requested  the  Court  to  charge  the  jury  that  he  was 
not  liable  unless  he  had  at  some  time  previous  to  the  accident  known 
or  heard  that  the  horse  had  struck  with  the  forward  feet  in  a  manner 
substantially  similar  to  that  in  which  the  jury  found  that  the  plaintiff 
was  struck,  which  the  Court  gave  with  this  modification,  that  if  on  the 
evidence  they  find  that  the  horse  had  a  vicious  disposition,  and  was 
inclined  to  injure  mankind,  so  that  the  defendant,  as  a  reasonable  man, 
knew  that  it  would  be  disposed  to  commit  acts  similar  to  the  one  sued. 
for,  it  would  be  such  knowledge  on  his  part  as  might  make  him  liable 
for  the  injury  done  the  plaintiff;  to  which  the  defendant  excepted. 

T.  J.  Whipple  and  Jewell  &  Stone,  for  the  plaintiff. 

E.  A.  Hibbard  and  JE.  H.  Shannon,  for  the  defendant. 

Blodgett,  J.  The  owner  of  domestic  animals  not  being  liable,  ex- 
cept by  statute,  for  injuries  committed  by  them,  unless  he  is  shown  to 
have  knowledge  of  their  tendency  to  commit  such  injuries,  the  evidence 

1  The  liabilities  of  owners  of  dogs  have  been  greatly  increased  in  some  States  by 
statute.  Proof  of  scienter  is  dispensed  with ;  and  under  some  statutes  the  owner  is 
liable  for  double  damages.  See  Cooley  on  Torts,  2d  ed.  408,  note  4  ;  2  Shearman  & 
Redfield  on  Negligence,  4th  ed.  ».  642  ;  Beven  on  Negligence,  929.  —  Ed. 


412  EEYNOLDS   V.   HUSSEY. 

excepted  to  as  to  the  propensity  of  the  defendant's  horse  to  injure 
mankind,  and  to  his  knowledge,  was'  so  obviouslj'  legitimate,  that, 
unaided  by  brief  or  argument,  we  find  no  ground  for  its  exclusion. 

The  exception  to  the  charge  stands  no  better.  It  is  not  necessary 
that  the  vicious  acts  of  a  domestic  animal  brought  to  the  notice  of  the 
owner  should  be  precisely, similar  to  that  upon  which  the  action  against 
him  is  founded.  If  it  were,  there  would  be  no  actionable  redr'ess  for 
the  first  injury  of  a  particular  kind  committed  by  such  an  animal,  be- 
cause its  owner  would  necessarily  be  exempt  from  all  liability  until  it 
should  commit  another  injury  of  exactly'  the  same  kind.  It  is  enough 
to  say  that  the  law  sanctions  no  such  absurditj'. 

Neither  is  it  necessar3-,  in  order  to  fasten  a  liability  upon  the  owner, 
that  he  have  notice  of  a  previous  injury  to  others.  Hicler  v.  White,  65 
N.  Y.  54 ;  Godeau  v.  Blood,  52  Vt.  251 ;  Worth  v.  Gilling,  L.  K.  2 
C.  P.  1 ;  Judge  v.  Cox,  1  Stark.  285 ;  Coolej^,  Torts,  344.  It  is  the 
propensity  to  commit  the  mischief  that  constitutes  the  danger  {M'  Oas- 
kill  v.  EUiott,  5  Strob.  196),  and  therefore  it  is  sufficient  if  the  owner 
has  seen  or  heard  enough  to  convince  a  man  of  ordinary  prudence  of  the 
animal's  inclination  to  commit  the  class  of  injuries  complained  of. 
Keightlinger  v.  Egan,  65  111.  235  ;  Buckley  v.  JLeonaurd'^A.  Denio,  500  ; 
Applebee  v.  Percy,  L.  E.  9  C.  P.  647  ;  Abb.  Trial  Ev.  645  ;  Shearm.  & 
Red.  Neg.  (3d  ed.)  s.  190.  The  question  in  each  case  is,  whether  the 
notice  Vas  sufficient  to  put  the  owner  on  his  guard,  and  to  require  him, 
as  an  ordinarily  prudent  man,  to  anticipate  the  injury-  which- has  actu- 
ally occurred.  Coolej-,  Torts,  344.  Hence  it  is  unnecessar3r  to  prove 
more  than  that  he  has  good  cause  for  supposing  that  the  animal  may 
so  conduct-  Kittredge  v.  Elliott,  \&  N.  H.  82.  And  a  good  cause  for 
so  supposing  in  the  present  case  was  the  defendant's  knowledge  that 
the  animal  was  of  vicious  disposition  and  "  a  notorious  kicker;"  and 
the  jury  might  well  conclude  from  these  undisputed  facts  alone  that  the 
defendant  had  sufficient  knowledge  of  its  vicious  nature  and  propenJ 
sity  to  make  him  liable  for  its  subsequent  attack  on  the  plaintiff  in 
consequence  of  that  nature  and  propensity.  For  when  it  is  made  to 
appear  that  any  domestic  ammal  is  vicious  and  inclined  to  do  hurt,  and 
the  owner  has  notice,  express  or  implied,  of-  the  fact,  the  law  then 
•  imposes  upon  him  the  dutj"^  to  keep  the  animal  secure,  and  makes  hiin 
liable  to  any  person  who,  without  contributory  negligence  on  his  part, 
is  injured  by  it.  And  this  rule  is  so  entirely  reasonable,  and  is  so 
strictly  in  accordance  with  the  legal  and  moral  duty  obligatory  upon 
everybody  so  to  keep  and  use  his  own  property  as  not  to  wrong  and 
injure  others,  that  authorities  need  not  be  cited  in  its  support. 

The  instruction  requested  was  not  correct.  As  modified  by  the 
Court,  it  was  sufficiently  favorable  to  the  defendant. 

Exceptions  overruled. 
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DECKER  -y.  GAMMON. 

1857.     44  Maine,  322.1 

This  is  an  action  on  the  ease^  to  recover  the  value  of  a  horse 
alleged  to  have  been  injured  by  the  defendant's,  horse,  and  comes  for- 
ward on  exceptions  to  the  rulings  of  Goodenow,  J. 

The  plaintiff  introduced  evidence  tending  to  prove  that  at  night,  on 
the  13th  of  September,  1855,  he  put  his  horse  into  his  field  well  and 
uninjured.  The  next  morning,  September  14,  his  horse  and  the  de- 
fendant's were  together  in  his,  the  plaintiff's  close,  the  defendant's 
horse  having,  during  the  night,  escaped  from  the  defendant's  enclosure, 
or  from  the  highway,  into  the  close  of  the  plaintiff,  and  that  the  plain- 
tiff's horse  was  severely  injured  by  the  defendant's  horse,  by  kicking, 
biting,  or  striking  with  his  fore  feet,  or  in  some  other  way,  so  that  he 
died  in  a  few  days  after. 

The  defendant  requested  the  presiding  judge  to  instruct  the  jury 
that  to  entitle  the  plaintiff  to  recover  against  the  defendant  he  must 
prove,  in  addition  to  other  necessary  facts,  that  the  defendant's  horse 
was  vicious,  and  that  the  defendant  had  knowledge  of  such  viciousness 
prior  to  the  time  of  the  alleged  injury. 

The  presiding  judge  declined  giving  these  instructions,  and  directed 
the  jury  that  if  they  should  find  that  the  defendant  owned  the  horse 
alleged  to  have  done  the  injury  to  the  plaintiff's  horse,  and  if,  at  the 
time  of  the  injury,  he  had  escaped  into  the  plaintiff's  close,  and  was 
wrongfully  there,  and  while  there  occasioned  the  injury,  and  that  the 
horse  died  in  consequence,  that  the  plaintiff  would  be  entitled  to  re- 
cover the  value  of  the  horse  so  injured.  That  it  was  not  necessary  for 
the  plaintiff  to  prove  that  the  horse  was  vicious,  or  accustomed  to  acts 
of  violence  towards  other  animals  or  horses,  or  that  the  owner  had 
notice  of  such  viciousness  or  habits. 

The  jury  returned  a  verdict  for  the  plaintiff. 

C.  W.  Walton  and  S.  C.  Andrews,  for  defendant. 

T.  Ludden,  for  plaintiff. 

Davis,  J.  There  are  three  classes  of  cases  in  which  the  owners  of 
animals  are  liable  for  injuries  done  by  them  to  the  persons  or  the 
property  of  others.     And  in  suits  of  such  injuries  the  allegations  and 

'  Arguments  omitted.  —  Ed. 

2  In  the  argument  for  defendant  the  declaration  is  set  out  as  follows :  — 
"  In  a  plea  of  the  case  for  that  the  said  plaintiff,  on  the  14th  day  of  September, 
1855,  was  possessed  of  a  valuable  horse,  of  the  value  of  $125.00,  which  was  peaceably 
and  of  right  depasturing  in  his  own  close,  and  the  defendant  was  possessed  of  another 
horse,  vicious  and  unruly,  which  was  running  at  large  where  of  right  it  ought  not  to 
be,  and  being  so  unlawfully  at  large,  broke  into  the  plaintiff's  close,  at  the  time  afore- 
said, and  viciously  and  wantonly  kicked,  reared  upon,  and  injured  the  plaintiff's  horse, 
so  that  his  death  was  caused  thereby,  which  vicious  habits  and  propensities  were  well 
known  to  the  defendant  at  the  time  aforesaid.    To  the  damage,  &c." 
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proofs  must  be  varied  in  each  case,  as  the  facts  bring  it  within  one  or 
another  of  these  classes. 

1.  The  owner  of  wild  beasts,  or  beasts  that  are  in  their  nature 
vicious,  is,  under  all  circumstances,  liable  for  injuries  done  by  them. 
It  is  not  necessary,  in  actions  for  injuries  by  such  beasts,  to  allege  or 
prove  that  the  owner  knew  them  to  be  mischievous,  for  he  is  con- 
clusively presumed  to  have  such  knowledge  ;  or  that  he  was  guilty  of 
negligence  in  permitting  them  to  be  at  large,  for  he  is  bound  to  keep 
them  in  at  his  peril. 

"  Though  the  owner  have  no  particular  notice  that  he  did  any  such 
thing  before,  yet  if  he  be  a  beast  that  is  feroe  naturce,  if  he  get  loose 
and  do  harm  to  any  person,  the  owner  is  liable  to  an  action  for  the 
damage."     1  Hale  P.  C,  430. 

"  If  they  are  such  as  are  naturally  mischievous  in  their  kind,  in 
which  the  owner  has  no  valuable  property,  he  shall  answer  for  hurt 
done  by  them,  without  any  notice ;  but  if  they  are  of  a  tame  nature, 
there  must  be  notice  of  the  ill  quality."  Holt,  C.  J.  Mason  v.  Keel- 
ing, 12  Mod.  R.  332. 

"  The  owner  of  beasts  that  axe.  feroe  naturae  must  always  keep  them 
up,  at  his  peril ;  and  an  action  lies  without  notice  of  the  quality  of  the 
beasts."     Bex  v.  Huggins,  2  Lord  Raym.  1583. 

2.  If  domestic  animals,  such  as  oxen  and  horses,  injure  any  one,  in 
person  or  property,  if  they  are  rightfully  in  the  place  where  they  do 
the  mischief,  the  owner  of  such  animals  is  not  liable  for  such  injury 
unless  he  knew  that  they  were  accustomed  to  do  mischief.  And  in 
suits  for  such  injuries,  such  knowledge  must  be  alleged,  and  proved. 
For  unless  the  owner  knew  that  the  beast  was  vicious  he  is  not  liable. 
If  the  owner  had  such  knowledge  he  is  liable. 

"  The  gist  of  the  action  is  the  keeping  of  the  animal  after  knowledge 
of  its  vicious  propensities."    May  v.  Burdett,  58  Eng.  C.  L.  101. 

"  If  the  owner  have  knowledge  of  the  quality  of  his  beast,  and  it 
doth  anybody  hurt,  he  is  chargeable  in  an  action  for  it."  1  Hale  P.  C. 
430. 

"  An  action  lies  not  unless  the  owner  knows  of  this  quality."  Bux- 
endin  v.  Sharp,  2  Salk.  662. 

"  If  the  owner  puts  a  horse  or  an  ox  to  grass  in  his  field,  and  the 
horse  or  ox  breaks  the  hedge  and  runs  into  the  highway,  and  gores  or 
kicks  some  passenger,  an  action  will  not  lie  against  the  owner  unless 
he  had  notice  that  they  had  done  such  a  thing  before."  Mason  v. 
Keeling,  12  Modern  R.  332. 

"  If  damage  be  done  by  any  domestic  animal,  kept  for  use  or  con- 
venience, the  owner  is  not  liable  to  an  action  on  the  ground  of  negli- 
gence, without  proof  that  he  knew  that  the  animal  was  accustomed  to 
do  mischief."     Vrooman  v.  Sawyer,  13  Johns.  R.  339. 

3.  The  owner  of  domestic  animals,  if  they  are  wrongfully  in  thi 
place  where  they  do  any  mischief,  is  liable  for  it,  though  he  had  no 
notice  that  they  had  been  accustomed  to  do  so  before.     In  cases  of 
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this  kind  the  ground  of  the  action  is  that  the  animals  were  ■wrongfully 
in  the  place  where  the  injury  was  done.  And  it  is  not  necessary  to 
allege  or  prove  any  knowledge  on  the  part  of  the  owner  that  they  had 
previously  been  vicious. 

"  If  a  bull  break  into  an  enclosure  of  a  neighbor,  and  there  gore  a 
horse  so  that  he  die,  his  owner  is  liable  in  an  action  of  trespass  quare 
dausum  f regit,  in  which  the  value  of  the  horse  would  be  the  just 
measure  of  damages.''     Dolph  v.  Ferris,  7  Watts  &  Serg.  E.  367. 

"  If  the  owner  of  a  horse  suffers  it  to  go  at  large  in  the  streets  of  a 
populous  city  he  is  answerable  in  an  action  on  the  case  for  a  personal 
injury  done  by  it  to  an  individual  without  proof  that  he  knew  that  the 
horse  was  vicious.  The  owner  had  no  right  to  turn  the  horse  loose 
in  the  streets."  Goodman  v.  Gay,  3  Harris  R.  188.  In  this  case 
the  writ  contained  the  allegation  of  knowledge  on  the  part  of  the 
defendant ;  but  the  court  held  that  it  was  not  material  and  need  not 
be  proved. 

The  case  before  us  is  clearly  within  this  class  of  cases  last  described. 
It  is  alleged  in  the  writ  that  "  the  plaintiff  had  a  valuable  horse  which 
was  peaceably  and  of  right  depasturing  in  his  own  close,  and  the  de- 
fendant was  possessed  of  another  horse,  vicious  and  unruly,  which  was 
running  at  large  where  of  right  he  ought  not  to  be  ;  and  being  so  un- 
lawfully at  large,  broke  into  the  plaintiff's  close,  and  injured  the  plain- 
tiff's horse,  &c."  It  is  also  alleged  that  "the  vicious  habits  of  the 
horse  were  well  known  to  the  defendant ;  "  but  this  allegation  was  not 
necessary,  and  may  well  be  treated  as  surplusage.  If  the  defendant 
had  had  a  right  to  turn  his  horse  upon  the  plaintiff's  close  it  would 
have  been  otherwise.  But  if  the  horse  was  wrongfully  there  the  de- 
fendant was  liable  for  any  injury  done  by  him,  though  he  had  no 
knowledge  that  the  horse  was  vicious.  The  gravamen  of  the  charge 
was  that  the  horse  was  wrongfully  upon  the  plaintiff's  close  ;  and  this 
was  what  was  put  in  issue  by  the  plea  of  not  guilty. 

Nor  are  these  principles  in  conflict  with  the  decision  in  the  case  of 
Van  Leuven  v.  Lyke,  1  Comstock,  515.  In  that  case  the  action  was 
not  sustained  because  the  declaration  was  not  for  trespass  quare 
dausum  with  the  other  injuries  alleged  by  way  of  aggravation.  But 
in  that  case  there  was  no  allegation  that  the  animal  was  wrongfully 
upon  the  plaintiff's  close  ;  or  that  the  injury  was  committed  upon  the 
plaintiff's  close.  4  Denio  R.  127.  And  in  the  Court  of  Appeals  it 
was  expressly  held  that  "  if  the  plaintiff  had  stated  in  his  declaration 
that  the  swine  broke  and  entered  his  close,  and  there  committed  the 
injury  complained  of,  and  sustained  his  declaration  by  evidence,  he 
would  have  been  entitled  to  recover  all  the  damages  thus  sustained."' 
1  Coras.  515,  518. 

In  the  case  before  us,  though  the  declaration  is  not  technically  for 
trespass  quare  dausum,  it  is  distinctly  alleged  that  the  defendant's 
horse,  "  being  so  unlawfully  at  large,  broke  and  entered  the  plaintiff's 
close,  and  injured  the  plaintiff's  horse,"  which  was  there  peaceably  and 
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of  right  depasturing.  This  was  sufficient ;  and  the  instruction  given 
to  the  jury,  "  that  if  the  defendant's  horse,  at  the  time  of  the  injury, 
had  escaped  into  the  close,  and  was  wrongfully  there,  and  while  there 
occasioned  the  injury,  then  the  plaintiff  would  be  entitled  to  recover," 
was  correct.  And  this  being  so,  the  instruction  requested  "  that  the 
plaintiff  must  prove,  in  addition  to  other  necessary  facts,  that  the  de- 
fendant's horse  was  vicious,  and  that  the  defendant  had  knowledge  of 
such  viciousness  prior  to  the  time  of  the  injury,"  was  properly  refused. 
Cutting,  J.,  did  not  concur.  Exceptions  overruled. 


DOYLE,   Appellant  v.  VANCE,   Respondent. 

1880.     6  Victorian  Law  Reports,  Cases  at  Law,  87. 

^  Appeal  from  the  County  Court,  Portland. 

The  plaint  stated  that  the  defendant  wilfully  kept  a  dog  of  a  fierce 
and  mischievous  nature,  well  knowing  the  same,  and  that  the  dog 
worried  and  killed  a  mare  of  the  plaintiff.  Leave  was  given  to  amend, 
if  necessary,  by  adding  a  complaint  for  trespass ;  but  such  amend- 
ment was  not  made.  The  judge  found  for  the  plaintiff,  with  £10 
damages.  The  evidence  showed  that  the  defendant's  dog  ran  after  the 
mare,  barking  at  her  ;  that  the  mare  ran  awaj'  and  tried  to  jump  over  a 
fence,  but  fell  and  broke  her  neck.  Two  of  the  plaintiff's  witnesses 
admitted  that  the  dog  was  a  quiet  one ;  another  witness  stated  that  the 
dog  bit  the  mare  about  the  heels ;  the  mare  was  upon  the  plaintiff's 
own  land  at  the  time. 

The  defendant  appealed  on  the  grounds,  (1)  of  the  absence,  as  the 
plaint  stood,  of  proof  of  scienter ;  (2)  that,  if  the  amendment  were 
allowed,  it  would  be  too  large,  as  no  sufficient  trespass  was  proved  to 
maintain  this  action. 

Williams  (with  him  Hood)  for  the  appellant.  This  action  cannot 
be  maintained.  Trespass  is  the  onlj-  possible  ferm  of  action  for  such 
an  injury ;  but  if  the  amendment  suggested  had  been  made,  to  trans- 
form the  plaint  into  suet  an  action,  the  evidence  would  not  sustain  it ; 
there  is  no  evidence  whatever  of  scienter.  Dogs  are  not  among  the 
kinds  of  animal  which  the  owner  is  bound  to  keep  within  his  own 
premises.  Where  a  dog  accompanying  his  owner  jumped  into  a  field, 
without  the  permission  of  the  latter,  it  was  held  that  there  was  no  tres- 
pass :  Brown  v.  Giles,  1  C.  &  P.  118.  [Stawell,  C.  J.  That  case, 
and  others  like  it,  turn  only  on  the  form  of  action  ;  there  cannot  be  a 
trespass  without  some  wilful  act.  Why  would  not  an  action  for  negli- 
gence lie  ?  Is  there  not  some  evidence  of  negligence,  in  the  fact  that  the 
dog  Is  allowed  to  run  about?]  In  the  case  of  sheep,  the  legislature 
has  thought  it  necessary  to  give  redress  ;  and,  "  The  Dog  Act,  1864," 
(No.  229),  sec.  15,  dispenses  with  proof  of  scienter  in  such  case.    In 
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Mead  v.  Edwards,  17  C.  B.  (n.  s.)  245 ;  34  L.  J.  (C.  P.)  31,  there  was 
'pvooi  oi  scienter;  Lee  v.  Biley,  18  C.  B.  (n.  s.)  722 ;  34  L.  J.  (C.  P.) 
212,  was  the  case  of  a  horse.  The  plaintiff,  doubtless,  relies  on  EUis  v. 
Loflus  Iron  Co.,  L.  R.  10  C.  P.  10 ;  44  L.  J.  (C.  P.)  24 ;  but  the 
animal  concerned  in  that  case  was  a  horse.  In  the  present  case,  there 
is  no  evidence,  either  of  scienter  or  of  negligence.  The  owner  of  a  dog 
is  not  liable  for  injury  done  by  him,  unless  there  has  been  some  sort  of 
concurrence,  or  trespass,  on  the  owner's  part,  or  knowledge  of  the 
dog's  mischievous  nature :  Mason  v.  Keeling,  1  Ld.  Raym.  606  ;  Cox 
V.  Burbidge,  13  C.  B.  (n.  s.)  430 ;  32  L.  J.  (C.  P.)  89  ;  Beckwith  v. 
Shordike,  4  Burr.  2093 ;  Mitten  v.  Faudrye,  Popham,  161.  A  dog, 
being  the  constant  companion  of  man,  is  allowed  more  libertj'  than 
other  animals.  At  common  law,  stealing  a  dog  was  not  an  indictable 
offence. 

Fink,  for  the  respondent.  In  Ellis  v.  Loftus  Iron  Co.,  there  was 
no  evidence  of  any  previous  vice  or  ill-temper  in  the  animal,  and  Brett, 
J.,  said  the  question  was  whether  there  was  any  evidence  of  a  trespass* 
upon  the  plaintiff's  land.  If  there  was  evidence  of  negligence,  that 
would  be  sufficient  to  constitute  a'  trespass  ;  the  mere  act  of  straying 
upon  another's  land  may  be  a  trespass  in  an  animal,  as  well  as  in  a 
man ;  no  animal  in  particular  is  designated.  At  the  present  daj"-,  the 
dog  is  no  longer  a  favored  animal ;  there  is  no  reason  for  anj'  distinc- 
tion in  his  favor.  [Barry,  J.  In  Smith  v.  Root,  1  Q.  B.  D.  at  p.  83, 
it  is  said  by  Blackburn,  J.,  that  the  doctrine  of  scienter  otight  not  to 
be  extended.]  The  old  cases  relied  upon  by  the  appellant,  must,  be 
taken  to  be  overruled  by  Ellis  v.  Loftus  Iron  Co.  In  Brown  v. 
Giles,  the  reason  of  the  decision  was  that  there  was  no  consent  by  the 
owner  of  the  animal,  not  that  there  is  any  distinction  between  an 
injury  by  a  dog  and  an  injury  by  any  other  animal.  Negligence  need 
not  be  proved  where  there  is  a  trespass  :  Leyden  v.  Coram,  3  Vic.  L. 
R.,  L.  94,  per  Fellows,  J. ;  Vandenburgh  v.  Truax,  4  Denio,  (Amer.) 
464 ;  2  Sm.  L.  C.  (7th  ed.)  at  p.  548  (notes  to  Vicars  v.  'Wilcocks). 
The  appellant's  reliance^is  upon  mere  obiter  dicta. 

Cur.  adv.  vult. 

Stawell,  C.  J.  A  dog  belonging  to  the  defendant  got  on  laud' 
belonging  to  the  plaintiff,  how,  does  not  appear,  and  barked  at  a  horse 
of  the  plaintiff  which  was  then  grazing  quietly  in  an  enclosed  field  ;  the 
horse  ran  away,  tried  to  leap  over  the  fence,  fell  and  broke  its  neck. 
The  plaint  was  in  the  ordinary  form,  alleging  a  scienter  in  the  defend- 
ant. At  the  trial,  an  application  was  made  to  add  a  count  for  trespass 
by  the  dog  on  the  plaintiff's  land.  The  application  was  granted,  and 
though  the  amendment  was  not  formally  writtfli  on  the  plaint,  it  may 
now  be  considered  as  having  been  made.  A  verdict  was  given  for  the 
plaintiff,  with  £10  damages. 

The  defendant  has  appealed,  and  the  question  we  have  to  consider  is 
whether,  as  a  matter  of  law,  he  is  liable  for  the  trespass  committed  by 
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his  dog.  It  would  have  been  competent  for  the  judge  at  the  trial  to 
have  found  that  the  dog  was  on  the  land,  bj-  the  leave  and  license  of 
the  plaintiff;  all  the  circumstances  point  to  the  probability  of  that  being 
the  case.  But  he  has  found  that  the  dog  was  there  as  a  trespasser.  There 
are  a  number  of  cases  in  which  judges  haA'e  expressed  obiter  dicta,  as 
to  tlie  non-liabilitj'  of  an  owner  for  injuries  done  by  his  dog,  and  curi- 
ous and  singular  reasons  —  that  a  dog  was  the  companion  of  man  (and 
the  like)  —  have  been  assigned  for  those  dicta  ;  reasons  which  courts 
have  treated  as  entitled  to  high  respect,  and  which  have  not  been  dis- 
sented from.  There  is,  however,  a  comparativeh'  recent  case.  Read 
V.  Edwards,  supra,  in  which  an  action  was  brought  against  the  owner 
of  a  dog  for  having  chased  and*  destroyed  game,  the  declaration 
alleging  scienter  by  the  defendant.  All  the  dicta  of  the  learned 
judges  to  which  I  have  referred  were  cited  in  the  argument,  were 
commented  on  and  received  attention.  The  case  was  decided  on 
another  point,  but  Mr.  Justice  Willes,  who  delivered  the  judgment 
of  the  Court,  said  :  — 

"  The  question  was  much  argued  whether  the  owner  of  the  dog  is  answer- 
able in  trespass  for  every  unauthorized  entry  of  the  animal  into  the  land, of 
another,  as  in  the  case  of  an  ox,  and  reasons  were  offered,  which  we  need  not 
now  estimate,  for  a  distinction  in  this  respect  between  oxen,  and  dogs  or  cats, 
on  account,  first,  of  the  difficulty  or  impossibility  of  keeping  the  latter  under 
restraint ;  secondly,  the  sliglitness  of  the  damage  which  their  wandering  ordi- 
narily causes  ;  thirdly,  the  common  usage  of  mankind  to  allow  them  a  wider 
liberty  ;  and  lastly,  their  not  being  considered  in  law  so  absolutely  the  chattels 
of  the  owner  as  to  be  the  subject  of  larceny.  It  is  not,  however,  necessary  in 
the  principal  case  to  answer  that  question." 

The  legitimate  inference  from  these  observations  is  that  the  question, 
whether  the  dicta  I  have  referred  to  are  law,  has  not  j-et  been  decided, 
and  that  the  subject  is  open  for  consideration.  There  may  be  verj- 
cogent  reasons,  socially,  for  exempting  the  owner  from  liabilitj-.  But 
there  is  no  reason  which  a  court  of  law  can  recognize.  Serious  injur}'  \ 
might  be  inflicted  by  a  dog  revelling  in  a  highly-cultivated  parterre,  and  1 
can  it  with  profriety  be  said  that  the  owner  of  the  garden  can  obtaii}/ 
no  compensation  ?  It  has  been  decided  that  a  dog  can  be  distrained 
for  damage  feasant :  Bunch  v.  Kennington,  1  Q.  B.  679.  There  can 
be  no  question,  if  an  ox  were  substituted  for  a  dog,  as  having  done  the 
tnischief  complained  of  in  the  present  case,  the  owner  would  be  liable. 
Cox  w^Burbidge,  supra,  which  was  cited,  does  not  apply.  There, 
the  defendant's  horse,  being  on  the  highwaj',  kicked  the  plaintiff,  a 
child  who  was  plajjng  there.  The  defendant  was  held  not  guilty  of 
actionable  negligence  ;  but  that  was  on  tiie  ground  that  the  horse  had 
a  right  to  be  on  the  highwa}-,  as  well  as  the  child,  and  was  therefore 
not  a  trespasser. 

In  Lee  v.  Riley,  supra,  through  defect  of  fences  which  it  was  the 
defendant's  duty  to  repair,  the  defendant's  mare  strayed  in  the  night 
time  from  his  close  into  an  adjoining  field,  and  so  into  a  field  of  the 
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•plaintifFs,  in  which  was  a  horse.  From  some  unexplained  cause  the 
animals  quarrelled,  and  the  result  was  that  the  plaintifTs  horse  received 
a  kick  from  th*,  defendant's  mare,  which  broke  its  leg,  and  it  was  neces- 
sarily killed.  It  was  held  that  the  defendant  was  answerable  for  the 
mare's  trespass,  and  the  damage  was  not  too  remote.  The  decision 
was  based  on  the  fact  that  the  defendant's  mare  trespassed  on  the 
plaintiff's  land,  and  that  it  was  the  dutj'  of  the  owner  of  an  animal 
to  keep  it  from  trespassing.  In  £IlUs  v.  The  Lojtus  Iron  Co., 
supra,  the  defendant's  horse  having  injured  the  plaintiff's  mare  by 
biting  and  kicking  her  through  the  fence  separating  the  plaintiff's 
land  from  the  defendants',  it  was  held  that  there  was  a  trespass  by 
the  act  of  the  defendants'  horse,  for  which  the  defendants  were  liable, 
apart  from  any  question  of  negligence  on  their  part. 
/"  The  owner  of  an  animal  is  therefore  responsible  for  any  damage 
/  fairly  resulting  from  a  trespass  by  that  animal.  The  damage  here  has 
\  resulted  from  the  trespass,  and  the  verdict  will  therefore  stand. 
The  argument  based  upon  "  The  Dog  Act  1864  "  (No.  229),  sec.  15, 
enacting  that  the  owner  of  a  dog  shall  be  liable  for  injury  done  to 
sheep,  without  proof  of  scienter,  should  be  noticed  ;  it  was  urged  that 
the  necessity  for  passing  such  an  enactment  implied  that  there  was  pre- 
viously no  liability.  But  that  argument  goes  too  far.  One  part  of  the 
enactment  is  declaratorj-,  and  the  other  is  new. 

Baert,  J.  I  am  of  the  same  opinion.  It  is  remarkable  that  this 
question 'should  not  have  been  settled  until  now,  and,  apparently  from 
a  desire  to  avoid  overruling  old  cases  which  had  been  decided  on  the 
most  subtle  reasons,  the  judges  have  abstained  from  considering  the 
question  in  a  broad  aspect.  The  old  reports  abound  with  expressions 
of  peculiar  regard  for  dogs  and  cats ;  and  Lord  Tenterden  does  not 
think  it  beneath  his  dignity  to  quote,  in  his  book  on  shipping,  "  If 
mice  eat  the  cargo,  and  tliereby  occasion  no  small  injury  to  the  mer- 
chant, the  master  must  make  good  the  loss,  because  he  is  guilty  of  a 
fault ;  yet  if  he  had  cats  on  board  his  ship,  he  shall  be  excused."  One 
reason  given  for  the  exemption  of  liability,  so  far  as  the  dog  is  con- 
cerned, is  on  account  of  his  familiarity  with  man.  But  we  cannot 
regard  these  every  day  questions  in  the  same  subtle  way  as  they  were 
regarded  three  hundred  years  ago.  The  doctrine  of  trespass  is  consid- 
ered on  much  more  reasonable  grounds  in  these  days.  Where  sheep, 
oxen,  or  horses,  commit  a  trespass,  it  has  always  been  held  that  the 
owner  is  liable ;  and  that  liability  has  been  extended  to  poultry,  and 
poultry  are  as  much  domesticated  as  a  dog  or  a  cat.  In  Brown  v. 
Giles,  1  C.  &  P.  118,  Mr.  Justice  Park  is  reported  to  have  said  that 
he  was  decidedly  of  opinion  that  a  dog  jumping  into  a  field  without  the 
consent  of  its  master,  not  only  was  not  a  trespass,  but  was  no  trespass 
at  all  on  which  an  action  could  be  maintained.  But  that  remark  was 
merely  obiter ;  the  case  was  decided  for  the  plaintiff  on  another  point. 
The  learned  judge  has  found  that  there  was  a  trespass.  The  dog  was 
left  to  roam  at  its  discretion,  uncontrolled  by  its  master. 
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Stephen,  J.  I  also  concur.  It  seems  to  have  been  considered,  in 
old  times,  that  there  was  a  marked  distinction  between  trespass  by  a 
dog,  and  trespass  by  an  ox.  Now,  as  a. general  rule,  no  such  distinc- 
tion is  made.  I  cannot  see  why  there  should  be  an}-.  This  case  illus- 
trates how  far  the  law  ought  to  be  altered,  so  as  to  preserve  its 
accordance  with  change  of  time  and  place.  Of  course,  the  Court  can- 
not alter  the  clearly-expressed  language  of  an  act  of  Parliament,  though 
the  reason  for  it  may  have  ceased.  And  so  also  as  to  actual  decisions 
of  the  Courts.  If  there  is  reason  to  alter  the  law,  the  legislature  must 
do  it.  But  on  this  question,  there  have  been  no  more  than  ohiter  dicta 
based  upon  reasons  which  have  no  longer  anj'  existence.  At  one  time, 
a  dog  could  not  be  the  subject  of 'a  theft.  The  Court  is  at  libert3', 
within  reasonable  limits,  to  meet  the  changed  circumstances  of  the  pres- 
ent day.  I  can  see  no  sound  reason  wh}'  there  should  be  a  difference 
between  the  case  of  trespass  by  a  dog,  and  one  by  an  ox. 

Appeal  dismissed. 
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1880.     12  Rhode  Island,  518. 

Defendant's  petition  for  a  new  trial. 

DuRFEE,  C.  J.  This  is  trespass  to  recover  damages  for  an  injury 
received  by  the  plaintiff,  who  is  a  child  of  tender  years,  while  playing 
in  one  of  the  streets  of  the  city  of  Providence,  in  consequence  of 
being  kicked  by  the  defendant's  horse,  which  was  astray  in  the  street. 
The  defendant,  in  defence,  submitted  testimony  to  show  that  it  was 
not  his  horse,  but  another's,  that  kicked  the  plaintiff,  and  also  to  show 
that  he  kept  his  horse,  with  his  cows,  in  an  inclosure,  and  that  though 
they  escaped  from  it  on  the  day  the  plaintiff  was  injured,  and  were 
loose  in  the  streets,  in  the  neighborhood,  about  the  time  the  plaintiff 
was  injured,  he  immediately  pursued  them  and  drove  them- back.  He 
also  submitted  testimony  to  show  that  his  horse  was  gentle  and  never 
known  to  kick.  He  requested  the  Court  to  charge  the  jury,  that  if 
they  found  he  had  no  knowledge  that  the  horse  had  a  propensity  to 
kick,  either  from  viciousness  or  playfulness,  he  would  not  be  liable. 
The  Court  refused  to  charge  as  requested,  but  charged  that  to  kick 
was  a  natural  propensity  of  a  horse,  and  the  defendant  was  bound  to 
prevent  his  following  it.  The  defendant  further  requested  the  Court 
to  charge  the  jury  that  if  they  found  he  cared  for  his  horse  as  a  care- 
ful person  would  have  cared  for  it,  and  that  without  negligence  on  his 
part  the  horse  escaped,  and  straying,  did  the  injury  complained  of 
without  trespassing  on  the  plaintiff's  property,  the  plaintiff  could  not 
recover.  The  Court  refused  so  to  charge,  but  did  charge  that  the 
defendant  was  bound  to  keep  his  horse  from  straying,  and  that  if  his 
horse,  while  astray,  kicked  the  plaintiff,  it  being  natural  for  a  horse 
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to  kick,  the  defendant  would  be  liable  for  the  injury.  The  jury  hav- 
ing found  a  verdict  for  the  plaintiff,  the  defendant  petitions  for  a  new 
trial  for  error  in  the  instructions. 

The  cases  which  directly  touch  the  questions  presented  are  few  and 
somewhat  discordant.  In  Goodman  v.  Gay,  1-5  Penn.  St.  188,  it  was 
decided  that  the  owner  of  a  horse,  who  voluntarily  permits  it  to  go  at 
large  in  the  streets  of  a  populous  city,  is  answerable  to  an  individual 
who  is  kicked  by  it,  without  proof  that  he  knew  it  was  vicious.  The 
ground  of  the  decision  was  that  all  horses  are  more  or  less  dangerous 
when  turned  loose  in  the  frequented  streets  of  a  city,  and  that  all  men 
know  it,  and  that  therefore  for  the  owner  to  permit  his  horse  to  go  at 
large  in  such  a  street  was  negligence  for  which  the  injured  person  was 
entitled  to  recover,  without  proof  that  the  owner  knew  the  horse  was 
vicious.  In  Dickson  v.  McCoy,  39  N.  Y.  400,  the  plaintiff,  a  child  of 
ten  years,  was  passing  along  the  sidewalk  of  a  populous  street  in  front 
of  the  defendant's  stable,  when  the  defendant's  horse  came  out,  loose 
and  unattended,  and  in  passing,  kicked  the  plaintiff  in  the  face.  The 
proof  as  to  the  disposition  of  the  horse  was  that  it  was  young  and  play- 
ful, but  not  vicious.  The  Court  left  it  to  the  jury  to  find,  under  the 
evidence,  whether  the  defendant  was  or  was  not  guilty  of  negligence 
in  permitting  the  horse  to  be  at  large.  The  jury  found  for  the  plain- 
tiff, and  their  verdict  was  sustained.  In  Holden  v.  Shattuck,  34  Vt.  336, 
the  defendant's  horse,  being  at  large  in  the  highway,  excited  the  plain- 
tiff's horse  to  run  and  injure  itself,  the  harness,  and  the  wagon.  In 
this  case  the  highway  was  a  country  road.  The  Court  held  that  the 
defendant  had  a  right,  under  the  law  in  Vermont,  to  have  his  horse  in 
the  highway  depasturing  the  roadside  on  his  own  land,  and  that  to  en- 
title the  plaintiff  to  recover,  it  was  not  enough  that  the  horse  was  there 
with  the  knowledge  of  the  defendant,  but  that  to  subject  the  defend- 
ant to  liability  it  should  be  made  to  appear  that  the  circumstances  and 
occasion,  or  that  the  character  and  habits  of  the  animal,  were  such  as 
to  show  carelessness  on  the  part  of  the  defendant  in  reference  to  the 
convenience  and  safety  of  travellers  on  the  highway.  In  Cox  v.  Bur- 
hidge,  13  C.  B.  (n.  s)  430,  also  in  11  W.  E.  435,  a  child,  lawfully  on 
the  highway,  was  kicked  by  the  defendant's  horse,  grazing  there.  The 
action  was  for  negligence  in  keeping  the  horse.  No  scienter  was  alleged 
or  proved.  On  the  contrary,  it  was  in  proof  that  the  horse  was  a  quiet 
animal.  There  was  no  express  evidence  that  the  horse  was  in  the  high- 
way through  the  defendant's  neglect.  The  Court  held  that  the  action 
would  not  lie  without  an  allegation,  supported  by  proof,  that  the 
defendant  knew  that  his  horse  was  liable  to  kick. 

It  will  be  seen  from  this  citation  of  cases  that  the  law  is  not  very 
clearly  settled.  We  agree  with  the  Pennsylvania  and  New  York  cases, 
that  a  horse,  even  though  he  is  not  vicious,  is  a  dangerous  animal  to ' 
be  at  large  in  the  frequented  streets  of  a  city.  We  think,  however, 
that  the  learned  judge  who  tried  this  case  with  the  jury  went  too  far 
when  he  instructed  the  jury  that  the  defendant,  if  his  horse  caused 
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the  injury,  was  absolutely  liable  for  it  without  regard  to  whether  the 
horse's  presence  in  the  highway  was  attributable  to  his  negligence  or 
not.  In  the  American  cases  cited,  it  seems  to  be  recognized  that  it  is 
the  negligence  of  the  owner  of  the  animal  straying  in  the  highway 
which  renders  him  liable  for  the  injury  inflicted  by  it ;  and  that  if  he 
is  guilty  of  no  negligence,  he  is  subject  to  no  liability.  In  the  case  at 
bar,  the  defendant  had  an  undoubted  right  to  keep  his  horse  in  the 
inclosure  near  the  highway.  He  had  as  much  right  to  have  it  there 
inclosed  as  he  had  to  drive  it  in  the  streets  harnessed.  But  if,  while 
driving  it  harnessed,  it  had  escaped  from  his  control  without  negli- 
gence on  his  part,  and  running  away,  had  injured  the  plaintiff,  it  is 
perfectly  well  settled  that  he  would  not  be  liable  for  the  injury.  We 
do  not  see  why  he  should  be  any  the  more  liable  because  the  horse,, 
instead  of  escaping  from  his  control,  escaped  from  an  inclosure  where 
he  was  rightfully  kept,  unless  there  was  some  want  of  diligence  in 
pursuing  and  recapturing  it.  "We  think  the  jury  should  have  been 
instructed,  that  if  the  defen'dant  was  not  negligent  in  either  of  these 
respects,  the  action  was  not  maintainable ;  though,  in  view  of  the 
law  of  State,  Gen.  Stat.  R.  I.  ch.  96,  the  jury  should  also  have  been 
instructed  that  the  presence  of  the  horse  in  the  street,  going  loose  and 
unattended,  was  prima  facie  evidence  of  negligence,  which,  unless 
rebutted,  would  entitle  the  plaintiff  to  recover. 

The  judge  who  held  the  jury  trial  doubtless  ruled  as  he  did  in 
analogy  to  the  rule  of  the  common  law  in  regard  to  the  straying  of 
domestic  animals  from  the  land  of  their  owner  into  the  land  of  another 
person.  In  such  a  case  the  owner  is  liable  for  the  injury,  whether  he 
has  been  negligent  or  not.  But  in  such  a  case  the  trespass  to  the  land 
is  the  gist  of  the  action,  any  other  injury  being  regarded  as  aggrava- 
tion. The  same  law  does  not  apply  where  the  injury  is  merely  per- 
sonal.    Cox  V.  Burbidge,  supra. 

The  defendant  makes  the  point  that  the  f)roper  remedy  for  the  in- 
jury complained  of  by  the  plaintiff  is  case,  not  trespass.  The  case  is 
not  formally  before  us  on  this  point,  but  it  may  save  unnecessary 
expense  for  us  to  express  our  opinion  in  regard  to  it.  We  think  it  is 
clear,  that  unless  the  defendant  intentionally  permitted  his  horse  to  be 
at  large  in  the  street,  trespass  does  not  lie ;  for  otherwise  the  injury, 
if  it  resulted  from  the  defendant's  negligence,  was  a  consequential, 
result  of  it,  for  which  case  is  the  proper  remedy.  1  Chitty  Pleading, 
*  140.  Case  was  the  remedy  resorted  to  in  the  cases  previously  cited, 
except  that  from  New  York,  where  the  common-law  distinctions  have 
been  abolished.  Petition  granted. 

Ziha  O.  Slocum,  for  plaintiff. 

Charles  E.  Gorman,  for  defendant. 
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Erle,  C.  J.,  IN  COX  V.  BURBIDGE. 
1863.     13  Common  Bench,  New  Series,  435-437. 

I  AM  of  opinion  that  this  rule  must  be  made  absolute,  on  the  ground 
that  there  was  a  total  absence  of  evidence  to  support  the  cause  of 
action  alleged.  The  facts  I  take  to  be  these  :  The  plaintiflf,  a  child  of 
tender  age.  was  lawfully  upon  the  highway,  and  a  horse,  the  property 
of  the  defeni^ant,  was  straying  on  the  highway.  As  between  the 
owner  of  the  horse  and  the  owner  of  the  soil  of  the  highway  or  of 
the  herbage  growing  thereon,  we  may  assume  that  the  horse  was  tres- 
passing; and,  if  the  horse  had  done  any  damage  to  the  soil,  the  owner 
of  the  soil  might  have  had  a  right  of  action  against  his  owner.  So, 
it  may  be  assumed,  that  if  the  place  in  question  were  a  public  high- 
way, the  owner  of  the  horse  might  have  been  liable  to  be  proceeded 
against  under  the  Highway  Act.  But,  in  considering  the  claim  of  the 
plaintiff  against  the  defendant  for  the  injury  sustained  from  the  kick, 
the  question  whether  the  horse  was  a  trespasser  as  against  the  owner 
of  the  soil,  or  whether  his  owner  was  amenable  under  the  Highway 
Act,  has  nothing  to  do  with  the  case  of  the  plaintiff.  I  am  also  of 
opinion  that  so  much  of  the  argument  which  has  been  addressed  to  us 
on  the  part  of  the  plaintiff  as  assumes  the  action  to  be  founded  upon  the 
negligence  of  the  owner  of  the  horse  in  allowing  it  to  be  upon  the  road 
unattended,  is  not  tenable.  To  entitle  the  plaintiff  to  maintain  the 
action,  it  is  necessary  to  show  a  breach  of  some  legal  duty  due  from 
the  defendant  to  the  plaintiff ;  and  it  is  enough  to  say\that  there  is  no 
evidence  to  support  the  affirmative  of  the  issue  that  there  was  negli- 
gence on  the  part  of  the  defendant  for  which  an  action  would  lie  by 
the  plaintiff.  The  simple  fact  found  is,  that  the  horse  was  on  the 
highway.  He  may  have  been  there  without  any  negligence  of  the 
owner :  he  might  have  been  put  there  by  a  stranger,  or  might  have 
escaped  from  some  enclosed  place  without  the  owner's  knowledge; 
To  entitle  the  plaintiff  to  recover,  there  must  be  some  affirmative  proof 
of  negligence  in  the  defendant  in  respect  of  a  duty  owing  to  the  plain- 
tiff. But,  even  if  there  was  any  negligence  on  the  part  of  the  owner 
of  the  horse,  I  do  not  see  how  that  is  at  all  connected  with  the  dam- 
age of  which  the  plaintiff  complains.  It  appears  that  the  horse  was 
on  the  highway,  and  that,  without  anything  to  account  for  it,  he  struck 
out  and  injured  the  plaintiff.  I  take  the  well-known  distinction  to 
apply  here,  that  the  owner  of  an  animal  is  answerable  for  any  damage 
done  by  it,  provided  it  be  of  such  a  nature  as  is  likely  to  arise  from 
such  an  ainimal,  and  the  owner  knows  it.  Thus,  in  the  case  of  a  dog, 
if  he  bites  a  man  or  worries  sheep,  and  his  owner  knows  that  he  is 
accustomed  to  bite  men  or  to  worry  sheep,  the  owner  is  responsible  ; 
but  the  party  injured  has  no  remedy  unless  the  scienter  can  be  proved. 
This  is  very  familiar  doctrine  ;   and  it  seems  to  me  that  there  is  much 
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stronger  reason  for  applying  that  rule  in  respect  of  the  damage  done 
here.  The  owner  of  a  horse  must  be  taken  to  know  that  the  animal 
will  stray  if  not  properly  secured,  and  may  find  its  way  into  his  neigh- 
bor's corn  or  pasture.  For  a  trespass  of  that  kind,  the  owner  is  of 
course  responsible.  But,  if  the  horse  does  something  which  is  quite 
contrary  to  his  ordinary  nature,  —  something  which  his  owner  has  no 
reason  to  expect  he  wiU  do,  he  has  the  same  sort  of  protection  that 
the  owner  of  a  dog  has  ;  and  everybody  knows  that  it  is  not  at  all  the 
ordinary  habit  of  a  horse  to  kick  a  child  on  a  highway.  I  think  the 
ground  upon  which  the  plaintiff's  counsel  rests  his  case  fails.  It  re- 
duces itself  to  the  question  whether  the  owner  of  a  horse  is  liable  for 
a  sudden  act  of  a  fierce  and  violent  nature  which  is  altogether  contrary 
to  the  usual  habits  of  the  horse,  without  more. 


\ 
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CHAPTER  XI. 
DECEIT. 


SECTION  I. 

Generally  —  Nature  of  Representation. 

PASLEY  V.  FREEMAN. 

29  George  III.    3  Term  Reports  (Durnford  Sj-  East),  51. 

This  was  an  action  in  the  nature  of  a  writ  of  deceit,  to  which  the 
defendant  pleaded  the  general  issue.  And  after  a  verdict  for  the  plain- 
tiffs on  the  third  count,  a  motion  was  made  in  arrest  of  judgment. 

The  third  count  was  as  follows:  "And  whereas,  also,  the  said 
Joseph  Freeman  afterwards,  to  wit,  on  the  twenty-first  day  of  Febru- 
arj',  in  the  year  of  our  Lord  1787,  at  London  aforesaid,  in  the  parish 
and  ward  aforesaid,  further  intending  to  deceive  and  defraud  the  said 
John  Paslej'  and  Edward,  did  wrongfully  and  deceitfully  encourage  and 
persuade  the  said  John  Pasley  and  Edward  to  sell  and  deliver  to  the 
said  John  Christopher  Falch  divers  other  goods,  wares,  and  merchan- 
dises, to  wit,  sixteen  other  bags  of  cochineal  of  great  value,  to  wit,  of 
the  value  of  £2,634  16s.  Id.  upon  trust  and  credit ;  and  did  for  that 
purpose  then  and  there  falsely,  deceitfuUj',  and  fraudulently  assert  and 
afiSrm  to  the  said  John  Pasley  and  Edward  that  the  said  John  Chris- 
topher then  and  there  was  a  person  safely  to  be  trusted  and  given 
credit  to  in  that  respect,  and  did  thereby  falselj',  fraudulently,  and  de- 
ceitfully cause  and  procure  the  said  John  Pasley  and  Edward  to  sell 
and  deliver  the  said  last-mentioned  goods,  wares,  and  merchandises 
upon  trust  and  credit  to  the  said  John  Christopher ;  and,  in  fact,  thej- 
the  said  John  Pasley  and  Edward,  confiding  in,  and  giving  credit  to, 
the  said  last-mentioned  assertion  and  afl3rraation  of  the  said  Joseph, 
and  believing  the  same  to  be  true,  and  not  knowing  the  contrary 
thereof,  did  afterwards,  to  wit,  on  the  twentj'-eighth  day  of  February, 
in  the  year  of  our  Lord  1787,  at  London  aforesaid,  in  the  parish  and 
ward  aforesaid,  sell  and  deliver  the  said  last-mentioned  goods,  wares, 
and  merchandises  upon  trust  and  credit  to  the  said  John  Christopher  ; 
whereas  in  truth  and  fact,  at  the  time  of  the  said  Joseph's  making  his 
said  last-mentioned  assertion  and  affirmation,  the  said  John  Christopher 
was  not  then  and  there  a  person  safely  to  be  trusted  and  given  credit 
to  in  that  respect,  and  the  said  Joseph  well*  knew  the  same,  to  wit,  at 
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London  aforesaid,  in  the  parish  and  ward  aforesaid-  And  the  said 
John  Pasley  and  Edward  further  say,  that  tlie  said  John  Christopher 
hath  not,  nor  hath  any  other  person  on  Jiis  behalf,  paid  to  the  said  John 
Pasley  and  Edward,  or  either  of  l^em,  the  said  sum  of  £2,634  16s.  Id. 
last  mentioned,  or  any  part  thereof,  for  the  said  last-mentioned  goods, 
wares,  and  merchandises ;  but,  on  the  contrary,  the  said  John  Chris- 
topher then  was  and  still  is  wholly  unable  to  pay  the  said  sum  of  monej- 
last  mentioned,  or  any  part  thereof,  to  the  said  John  and  Edward,  to 
wit,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid ;  and  the 
said  John  Pasley  and  Edward  aver  that  the  said  Joseph  falsely  and 
fraudulently  deceived  them  in  this,  that  at  the  time  of  his  maldng  his 
said  last-mentioned  assertion  and  affirmation  the  said  John  Christopher 
was  not  a  person  safely  to  be  trusted  or  given  credit  to  in  that  respect, 
as  aforesaidj  and  the  said  Joseph  then  well  knew  the  same,  to  wit,  at 
London  aforesaid,  in  the  parish  and  ward  aforesaid ;  by  reason  of 
which  said  last-mentioned  false,  fraudulent,  and  deceitful  assertion  and 
affirmation  of  the  said  Joseph,  the  said  John  Pasley  and  Edward  have 
been  deceived  and  imposed  upon,  and  have  wholly  lost  the  said  last- 
mentioned  goods,  wares,  and  merchandises,  and  the  value  thereof,  to 
wit,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  to  the 
damage,"  &c. 

Application  was  first  made  for  a  new  trial,  which  after  argument  was 
refused,  and  then  this  motion  in  arrest  of  judgment.  Wood  axga&A  for 
the  plaintiffs,  and  Russell  for  tlie  defendant,  in  the  last  term ;  but  as 
the  Court  went  so  fuUy  into  this  subject  in  giving  their  opinions,  it  is 
unnecessary  to  give  the  arguments  at  the  bar. 

The  Court  took  time  to  consider  of  this  matter,  and  now  delivered 
their  opinions  seriatim. 

Goose,  J.  Upon  the  face  of  this  count  in  the  declaration  no  privity 
of  contract  is  stated  between  the  parties.  No  consideration  arises  to 
the  defendant ;  and  he  is  in  no  situation  in  which  the  law  considers 
him  in  any  trust,  or  in  which  it  demands  from  him  any  account  of  the 
credit  of  Falch.  He  appears  not  to  be  interested  in  any  transaction 
between  the  plaintiffs  and  Falch,  nor  to  have  colluded  with  them ;  but 
he  knowingly  asserted  a  falsehood,  by  saying  that  Falch  might  be 
safel}'  intrusted  with  the  goods,  and  given  credit  to,  for  the  purpose  of 
inducing  the  plaintiffs  to  trust  him  with  them,  by  which  the  plaintiffs 
lost  the  value  of  the  goods.  Then  this  is  an  action  against  the  defend- 
ant for  making  a  false  affirmation,  or  telling  a  lie,  respecting  the  credit 
of  a  third  person,  with  intent  to  deceive,  by  which  the  third  person  was 
damnified ;  and  for  the  damages  suffered,  the  plaintiffs  contend  that 
the  defendant  is  answerable  in  an  action  upon  the  case.  It  is  admitted 
that  the  action  is  new  in  point  of  precedent ;  but  it  is  insisted  that  the 
law  recognizes  principles  on  which  it  may  be  supported.  The  principle 
1  upon  which  it  is  contended  to  lie  is  that,  wherever  deceit  or  falsehood 
lis  practised  to  the  detriment  of  another,  the  law  will  give  redress. 
This  proposition  I  controvert,  and  shall  endeavor  to  show  that,  in  every 
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case  where  deceit  or  falsehood  is  practised  to  the  detriment  of  another,  i 
the  law  will  not  give  redress ;  and  I  say  that  by  the  law,  as  it  now  < 
stands,  no  action  lies  against  any  person  standing  in  the  predicament  \ 
of  this  defendant  for  the  false  affirmation  stated  in  the  declaration.  If 
the  action  can  be  supported,  it  must  be  upon  the  ground  that  there  ex- 
ists m  this  case  what  the  law  deems  damnum  cum  injuria.  If  it  does, 
I  admit  that  the  action  ites ;  and  I  admit  that  upon  the  verdict  found 
the  plaintiffs  appear  to  have  ~beeii  -dsmiiified.  Bat  wiaathar  HiBxe  has 
been  injuria,  a  wrong,  a  tort,  for  which  an  action  lies,  is  a  matter  of 
law.  The  tort  complained  of  is  the  false  affirmation  made  with  intent  1 
to  deceive ;  and  it  is  said  to  be  an  action  upon  the  case  analogous  to  ' 
the  old  writ  of  deceit.  When  this  was  first  argued  at  the  bar,  on  the 
motion  for  a  new  trial,  I  confess  I  thought  it  reasonable  that  the  action 
should  lie ;  but,  on  looking  into  the  old  books  for  cases  in  which  the 
old  action  of  deceit  has  been  maintained  upon  the  false  affirmation  of 
the  defendant,  I  have  changed  my  opinion.  The  cases  on  this  head 
are  brought  together  in  Bro.  tit.  Deceit,  pi.  29,  and  in  Fitz.  Abr.  I 
have  likewise  looked  into  Danvers,  Kitchins,  and  Comyns,  and  I  have 
rot  met  with  any  case  of  an  action  upon  a  false  affirmation,  except 
against  a  party  to  a  contract,  and  where  there  is  a  promise,  either 
express  or  implied,  that  the  fact  is  true,  whicih  is  misrepresented  ;  and 
no  other  case  has  been  cited  at  the  bar.  Then  if  no  such  case  has  ever 
existed,  it  furnishes  a  strong  objection  against  the  action,  which  is 
brought  for  the  first  time  for  a  supposed  injury,  which  has  been  daily 
committed  for  centuries  past.  For  I  believe  there  has  been  no  time 
when  men  have  not  been  constantly  damnified  by  the  fraudulent  mis- 
representations of  others ;  and  if  such  an  action  would  have  lain,  there 
certainly  has  been,  and  will  be,  a  plentiful  source  of  litigation,  of 
which  the  public  are  not  hitherto  aware.  A  variety  of  cases  may,  be 
put.  Suppose  a  man  recommends  an  estate  to  another,  as  knowing  it 
to  be  of  greater  value  than  it  is  ;  when  the  purchaser  has  bought  it  he 
discovers  the  defect,  and  sells  the  estate  for  less  than  he  gave ;  why 
may  not  an  action  be  brought  for  the  loss  upon  any  principle  that 
will  support  this  action?  And  yet  such  an  action  has  never  been 
attempted.  Or  suppose  a  person  present  at  the  sale  of  a  horse  asserts 
that  he  was  his  horse,  and  that  he  knows  him  to  be  sound  and  sure- 
footed, when  in  fact  the  horse  is  neither  the  one  nor  the  other ;  accord- 
ing to  the  principle  contended  for  by  the  plaintiffs,  an  action  lies 
against  the  person  present  as  well  as  the  seller,  and  the  purchaser  has 
two  securities.  And  even  in  this  very  case,  if  the  action  lies,  the  plain- 
tiffs will  stand  in  a  peculiarly  fortunate  predicament,  for  they  will  then 
have  the  responsibility  both  of  Falch  and  the  defendant.  And  they 
will  be  in  a  better  situation  than  they  would  have  been  if,  in  the  con- 
versation that  passed  between  them  and  the  defendant,  instead  of 
asserting  that  Falch  might  safely  be  trusted,  the  defendant  had  said, 
"If  he  do  not  pay  for  the  goods,  I  will;  "  for  then  undoubtedly  an 
action  would  not  have  lain  against  the  defendant.     Other  and  stronger 
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cases  may  be  put  of  actions  that  must  necessarily  spring  out  of  any 
principle  upon  which  this  can  be  supported,  and  yet  which  were  never 
thought  of  till  the  present  action  was  brought.  Upon  what  principle  is 
this  act  said  to  be  an  injury?  The  plaintiffs  say,  on  the  ground  that, 
when  the  question  was  asked,  the  defendant  was  bound  to  tell  the  truth. 
There  are  cases,  I  admit,  where  a  man  is  bound  not  to  misrepresent,  but 
to  tell  the  truth ;  but  no  such  case  has  been  cited,  except  in  the  case  of 
contracts  ;  and  all  the  cases  of  deceit  for  misinformation  maj-,  it  seems 
to  me,  be  turned  into  actions  of  assumpsit.  And  so  far  from  a  person 
being  bound  in  a  case  like  the  present  to  tell  the  truth,  the  books  supply 
me  with  a  variety  of  cases,  in  wl^ch  even  the  contracting  party  is  not 
liable  for  a  misrepresentation.  There  are  cases  of  two  soits  in  which, 
though  a  man  is  deceived,  he  can  maintain  no  action.  The  first  class 
of  cases  (though  not  analogous  to  the  present)  is  where  the  affirmation 
is  that  the  thing  sold  has  not  a  defect  which  is  a  visible  one ;  there  the 
imposition,  the  fraudulent  intent,  is  admitted,  but  it  is  no  tort.  The 
second  head  of  cases  is  where  the  affirmation  is  (what  is  called  in  some 
of  the  books)  a  nude  assertion,  such  as  the  party  deceived  may  exer- 
cise his  own  judgment  upon  ;  as  where  it  is  matter  of  opinion,'  where  he 
may  make  inquiries  into  the  truth  of  the  assertion,  and  it  becomes  his 
own  fault  from  laches  that  he  is  deceived.  1  Roll.  Abr.  101 ;  Yelv.  20  ; 
1  Sid.  146  ;  Cro.  Jac.  386  ;  Bayly  v.  Merrel.  In  Harvey  v.  Young ^ 
Yelv.  20,  J.  S.,  who  had  a  term  for  3ears,  affirmed  to  J.  D.  that  the 
term  was  worth  £150  to  be  sold,  upon  which  J.  D.  gave  £150,  and 
afterwards  could  not  get  more  than  £100  for  it,  and  then  brought  his 
action  ;  and  it  was  alleged  that  this  matter  did  not  prove  any  fraud,  for 
it  was  only  a  naked  assertion  that  the  term  was  worth  so  much,  and  it 
was  the  plaintiff's  folly  to  give  credit  to  such  assertion.  But  if  the 
defendant  had  warranted  the  term  to  be  of  such  a  value  to  be  sold,  and 
upon  that  the  plaintiff  had  bought  it,  it  would  have  been  otherwise ;  for 
the  warranty  given  by  the  defendant  is  a  matter  to  induce  confidence 
and  trust  in  the  plaintiff.  This  case,  and  the  passage  in  1  Roll.  Abr. 
101,  are  recognized  in  1  Sid.  146.  How,  then,  are  the  cases?  None 
exist  in  which  such  an  action  as  the  present  has  been  brought ;  none,  in 
which  any  principle  applicable  to  the  present  case  has  been  laid  down 
to  prove  that  it  will  lie ;  not  even  a  dictum.  But  from  the  cases  cited 
some  principles  may  be  extracted  to  show  that  it  cannot  be  sustained : 
1st.  That  what  is  fraud,  which  will  support  an  action,  is  matter  of 
law.  2d.  That  in  every  case  of  a  fraudulent  misrepresentation,  attended 
with  damage,  an  action  will  not  lie  even  between  contracting  parties. 

13d.  That  if  the  assertion  be  a  nude  assertion,  it  is  that  sort  of  misrepre- 
sentation the  truth  of  which  does  not  lie  merely  in  the  knowledge  of 
the  defendant,  but  may  be  inquired  into,  and  the  plaintiff  is  bound:  so 
to  do ;  and  he  cannot  recover  a  damage  which  he  has  suffered  by  his 
laches.  Then  let  us  consider  how  far  the  facts  of  the  case  come  within 
the  last  of  these  principles. ,  The  misrepresentation  stated. in  the  dec- 
laration is  respecting  the  credit  of  Falch;  the  defendant  asserted  that 
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the  plaintiffs  might  safely  give  him  credit ;  but  credit  .to,  which  a  man 
is  entitled  is  matter  of  judgment  and  opinion,  on  which  different  men  / 
might  form  different  opinions,  and  upon  which  the  plaintiffs  might  form/ 
their  own,  to  mislead  which  no  fact  to  prove  the  good  credit  of  Falchj 
js  falsely  asserted.     It  seems  to  me,  therefore,  that  any  assertion  rela-|^ 
■^tive  to  credit,  especially  where  the  part3'  making  it  has  no  interest,  nor' 
is  in  any  collusion  with  the  person  respecting  whose  credit  the  assertion 
is  made,  is  like  the  case  in  Yelverton  respecting  the  value  of  the  terra. 
But  at  anj'  rate,  it  is  not  an  assertion  of  a  fact  peculiarlj'  in  the  knowl- 
edge of  the  defendant.     Whether  Falch  deserved  credit  depended  on 
the  opinion  of  many ;  for  credit  exists  on  the  good  opinion  of  manj'. 
Eespecting  this  the  plaintiffs  might  have  inquired  of  others  who  knew 
as  much  as  the  defendant ;  it  was  their  fault  that  they  did  not,  and  they 
have  suffered  damage  by  their  own  laches.     It  was  owing  to  their  own  , 
gross  negligence  that  they  gave  credence  to  the  assertion  of  the  defend- 
ant, without  taking  pains  to  satisfy  themselves  that  that  assertion 
was  founded  in  fact,  as  in  the  case  of  Bayly  v.  Merrel.     I  am,  there- 
fore, of  opinion  that  this  action  is  as  novel  in  principle  as  it  is  in  prece- 
dent, that  it  is  against  the  principles  to  be  collected  from  analogous, 
cases,  and  consequently  that  it  cannot  be  maintained. 

Bdller,  J.  The  foundation  of  this  action  is  fraud  and  deceit  in  the 
defendant,  and  damage  to  the  plaintiffs.  And  a  question  is,  whether 
an  action  thus  founded  can  be  sustained  in  a  court  of  law.  Fraud 
without  damage,  or  damage  without  fraud,  gives  no  cause  of  action ; 
but  where  these  two  concur,  an  action  lies.  Per  Croke,  J.,  3  Bulst.  95. 
But  it  is  contended  that  this  was  a  bare,  naked  lie;  that,  as  no  collu- 
sion with  Falch  is  charged,  it  does  not  amount  to  a  fraud ;  and,  if  there 
were  any  fraud,  the  nature  of  it  is  not  stated.  And  it  was  supposed 
by  the  counsel,  who  originally  made  the  motion,  that  no  action  could  be 
maintained  unles^the  defendant,  who  made  this  false  assertion,  had  an 
interest  in  so  doing.  I  agree  that  an  action  cannot  be  supported  for  i 
telling  a  bare,  naked  lie  ;  but  that  I  define  to  be,  saying  a  thing  which 
is  false,  knowing  or  not  knowing  it  to  be  so,  and  without  any  design  to  ' 
injure,  cheat,  or  deceive  another  person.  Every  deceit  comprehends  a 
lie  ;  but  a  deceit  is  more  than  a  lie,  on  account  of  the  view  with  which 
it  is  practised,  its  being  coupled  with  some  dealing,  and  the  injury 
which  it  is  calculated  to  occasion,  and  does  occasion,  to  another  person. 
Deceit  is  a  very  extensive  head  in  the  law ;  and  it  will  be  proper  to 
take  a  short  view  of  some  of  the  cases  which  have  existed  on  the  sub- 
ject, to  see  how  far  the  Courts  have  gone,  and  what  are  the  principles 
upon  which  they  have  decided.  I  lay  out  of  the  question  the  case  in 
2  Cro.  196,  and  all  other  cases  which  relate  to  freehold  interests  in 
lands ;  for  they  go  on  the  special  reason  that  the  seller  cannot  have 
them  without  title,  and  the  buyer  is  at  his  peril  to  see  it.  But  the  cases 
cited  on  the  part  of  the  defendant  deserving  notice  are  Yelv.  20,  Carth. 
90,  Salk.  210.  The  first  of  these  has  been  fully  stated  by  my  brother 
Grose  ;  but  it  is  to  be  obsei-ved  that  the  book  does  not  affect  to  give 
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the  reasons  on  which  the  Court  delivered  their  judgment ;  but  it  is  a 
case  quoted  by  counsel  at  the  bar,  who  mentions  what  was  alleged  by 
counsel  in  the  other  case.  If  the  Court  went  on  a  distinction  between 
the  words  "  warranty  "  and  "  affirmation,"  the  case  is  not  law  ;  for  it 
was  rightly  held  b^'  Holt,  C.  J.,  in  the  subsequent  cases,  and  has  been 
uniformly  adopted  ever  since,  that  an  affirmation  at  the  time  of  a  sale  is 
a  warrant}',  provided  it  appear  on  evidence  to  have  been  so  intended. 
But  the  true  ground  of  that  determination  was  that  the  assertion  was 
of  mere  matter  of  judgment  and  opinion ;  of  a  matter  of  which  the 
defendant  had  no  particular  knowledge,  but  of  which  many  men  will  be 
of  many  minds,  and  which  is  often  governed  by  whim  and  caprice. 
Judgment,  or  opinion,  in  such  case  implies  no  knowledge.  And  here 
this  case  differs  materially  from  that  in  Yelverton  ;  my  brother  Grose 
considers  this  assertion  as  mere  matter  of  opinion  only,  but  I  differ 
from  him  in  that  respect.  For  it  is  stated  on  this  record  that  the  de- 
fendant knew  that  the  fact  was  false.  The  case  in  Yelverton  admits 
that,  if  there  had  been  fraud,  it  would  have  been  otherwise.  The  case 
of  Crosse  v.  Gardner,  Garth.  90,  was  upon  an  affirmation  that  oxen 
which  the  defendant  had  in  his  possession  and  sold  to  the  plaintiff  were 
his,  when  in  truth  they  belonged  to  another  person.  The  objection 
against  the  action  was  that  the  declaration  neither  stated  that  the  de- 
fendant deceitfully  sold  them,  or  that  he  knew  them  to  be  the  property 
of  another  person  ;  and  a  man  may  be  mistaken  in  his  property  and 
right  to  a  thing  without  anj'  fraud  or  ill  intent.  jE'a;  concessis  therefore 
if  there  were  fraud  or  deceit,  the  action  would  lie  ;  and  knowledge  of 
the  falsehood  of  the  thing  asserted  is  fraud  and  deceit.  But,  notwith- 
standing these  objections,  the  Court  held  that  the  action  lay,  because 
the  plaintiff  had  no  means  of  knowing  to  whom  the  property  belonged 
but  only  by  the  possession.  And  in  Cro.  Jac.  474,  it  was  held  that 
affirming  them  to  be  his,  knowing  them  to  be  a  stranger's,  is  the  offence 
and  cause  of  action.  The  case  of  Medina  t.  Stoughton,  Salk.  210,  in 
the  point  of  decision,  is  the  same  as  Crosse  v.  Gardner  ;  but  there  is  an 
obiter  dictum  of  Holt,  C.  J.,  that  where  the  seller  of  a  personal  thing  is 
out  of  possession,  it  is  otherwise  ;  for  there  may  be  room  to  question 
the  seller's  title,  and  caveat  etnptor  in  such  case  to  have  an  express 
warranty  or  a  good  title.  This  distinction  b}'  Holt  is  not  mentioned  by 
Lord  Raym.  693,  who  reports  the  same  case ;  and  if  an  affirmation  at 
the  time  of  sale  be  a  warranty,  I  cannot  feel  a  distinction  between  the 
vendor's  being  in  or  out  of  possession.  The  thing  is  bought  of  him, 
and  in  consequence  of  his  assertion  ;  and  if  there  be  any  difference,  it 
seems  to  me  that  the  case  is  strongest  against  the  vendor  when  he  is 
out  of  possession,  because  then  the  vendee  has  nothing  but  the  war- 
ranty to  rely  on.  These  cases,  then,  are  so  far  from  being  authorities 
against  the  present  action,  that  they  show  that  if  there  be  fraud  or 
deceit,  the  action  will  lie  ;  and  that  knowledge  of  the  falsehood  of  the 
thing  asserted  is  fraud  and  deceit.  Collusion,  then,  is  not  necessary  to 
constitute  fraud.    In  the  case  of  a  conspiracj-,  there  must  be  a  collusion 
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between  two  or  more  to  support  an  indictment ;  but  if  one  man  alone 
be  guilty  of  an  offence  wiiich,  if  practised  by  two,  would  be  tiie  subject 
of  an  indictment  for  a  conspiracy,  lie  is  civillj'  liable  in  an  action  for 
reparation  of  damages  at  tiie  suit  of  the  person  injured.  That  knowl- 
edge of  the  falsehood  of  the  thing  asserted  constitutes  fraud,  though 
there  be  no  collusion,  is  further  proved  by  the  case  of  Risney  v.  Selby, 
Salk.  211,  where,  upon  a  treaty  for  the  purchase  of  a  house,  the  de- 
fendant fraudulently  affirmed  that  the  rent  was  £30  per  annum,  when 
it  was  only  £20  per  annum,  and  the  plaintiff  had  his  judgment ;  for  the 
value  of  the  rent  is  a  matter  which  lies  in  the  private  knowledge  of  the 
landlord  and  tenant ;  and  if  they  affirm  the  rent  to  be  more  than  it  is, 
the  purchaser  is  cheated,  and  ought  to  have  a  remedy  for  it.  No  collu- 
sion was  there  stated ;  nor  does  it  appear  that  the  tenant  was  ever 
asked  a  question  about  the  rent,  and  yet  the  purchaser  might  have 
applied  to  him  for  information  ;  but  the  judgment  proceeded  wholh'  upon 
the  ground  that  the  defendant  knew  that  what  he  asserted  was  false. 
And,  by  the  words  of  the  book,  it  seems  that  if  the  tenant  had  said  the 
same  thing  he  also  would  have  been  liable  to  an  action.  If  so,  tliat 
would  be  an  answer  to  the  objection  that  the  defendant  in  this  case  had 
no  interest  in  the  assertion  which  he  made.  But  I  shall  not  leave  this 
point  on  the  dictum  or  inference  which  may  be  collected  from  that 
case.  If  A.,  b3'^  fraud  and  deceit,  cheat  B.  out  of  £1,000,  it  makes  no 
difference  to  B.  whether  A.  or  anj' other  person  pockets  that  £1,000. 
He  has  lost  his  money ;  and  if  he  can  fix  fraud  upon  A.,  reason  seems 
to  say  that  he  has  a  right  to  seek  satisfaction  against  him.  Authorities 
are  not  wanting  on  this  point.  1  Roll.  Abr.  91,  pi.  7.  If  the  vendor  affirm 
that  the  goods  are  the  goods  of  a  stranger,  his  friend,  and  that  he  had 
authority  from  him  to  sell  them,  and  upon  that  B.  buys  them,  when  in 
truth  they  are  the  goods  of  another,  yet,  if  he  sell  them  fraudulently 
and  falsely  on  this  pretence  of  authority,  though  he  do  not  warrant 
them,  and  though  it  be  not  averred  that  he  sold  them  knowing  them  to 
be  the  goods  of  the  stranger,  yet  B.  shall  have  an  action  for  this 
deceit.  It  is  not  clear  from  this  case  whether  the  fraud  consisted  in  hav- 
ing no  authority  from  his  friend,  or  in  knowing  that  the  goods  belonged 
to  another  person ;  what  is  said  at  the  end  of  the  case  only  proves  that 
"  falsely"  and  "  fraudulently"  are  equivalent  to  "  knowingly."  If  the 
first  were  the  fact  in  the  case,  namely,  that  he  had  no  authority,  the 
case  does  not  apply  to  this  point ;  but  if  he  had  an  authority  from  his 
friend,  whatever  the  goods  were  sold  for  his  friend  was  entitled  to,  and 
he  had  no  interest  in  them.  But,  however  that  might  be,  the  next 
case  admits  of  no  doubt.  For  in  1  Roll.  Abr.  100,  pi.  1,  it  was  held 
that  if  a  man  acknowledge  a  fine  in  mj'  name,  or  acknowledge  a  judg- 
ment in  an  action  in  my  name  of  my  land,  this  shall  bind  me  forever  ; 
and  therefore  I  may  have  a  writ  of  deceit  against  him  who  acknowl- 
edged it.  So  if  a  man  acknowledge  a  recognizance,  statute-merchant 
or  staple,  there  is  no  foundation  for  supposing  that  in  that  case  the 
person  acknowledging  the  fine  or  judgment  was  the  same  person  to 
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whom  it  was  so  acknowledged.  If  that  had  been  necessary  it  would 
have  been  so  stated ;  but  if  it  were  not  so,  he  who  acknowledged  the 
fine  had  no  interest  in  it.  Again,  in  1  Roll.  Abr.  95,  1.  25,  it  is  said, 
"  If  my  servant  lease  my  land  to  another  for  yeaxa,  reserving  a  rent 
for  me,  and,  to  persuade  the  lessee  to  accept  it,  he  promise  that  he 
shall  enjoy  the  land  without  incumbrances,  if  the  land  be  incumbered, 
&c.,  the  lessee  may  have  an  action  on  the  case  against  my  servant, 
because  he  made  an  express  warranty."  Here,  then  is  a  case  in  which 
the  party  had  no  interest  whatever.  The  same  case  is  reported  in  Cro. 
Jac.  425 ;  but  no  notice  is  taken  of  this  point,  probably  because  the 
reporter  thought  it  immaterial  whether  the  warranty  be  by  the  master 
or  servant.  And  if  the  warranty  be  made  at  the  time  of  the  sale,  or 
before  the  sale,  and  the  sale  is  upon  the  faith  of  the  warranty,  I  can  see 
no  distinction  betweeen  the  cases.  The  gist  of  the  action  is  fraud  and 
deceit ;  and  if  that  fraud  and  deceit  can  be  fixed  by  evidence  on  one 
who  had  no  interest  in  his  iniquity,  it  proves  his  malice  to  be  the 
greater.  But  it  was  objected  to  this  declaration  that  if  there  were  any 
fraud,  the  nature  of  it  is  not  stated.  To  this  the  declaration  itself  is 
so  direct  an  answer  that  the  case  admits  of  no  other.  The  fraud  is  that 
the  defendant  procured  the  plaintiffs  to  sell  goods  on  credit  to  one  whom 
they  would  not  otherwise  have  trusted,  by  asserting  that  which  he  knew 
to  be  false.  Here,  then,  is  the  fraud  and  the  means  by  which  it  was  com- 
mitted ;  and  it  was  done  with  a  view  to  enrich  Falch  by  impoverishing 
the  plaintiffs,  or,  in  other  words,  by  cheating  the  plaintiffs  out  of  their 
goods.  The  cases  which  I  have  stated,  and  Sid.  146,  and  1  Keb.  522, 
prove  that  the  declaration  states  more  than  is  necessary ;  for  fraudu- 
lenter  without  sciens,  or  sciens  without  Jraudulenter,  frould  be  sufficient 
to  support  the  action.  But,  as  Mr.  J.  Twisden  said  in  that  case,  the 
fraud  must  be  proved.  The  assertion  alone  will  not  maintain  the 
action  ;  but  the  plaintiff  must  go  on  to  prove  that  it  was  false,  and  that 
the  defendant  knew  it  to  be  so ;  by  what  means  that  proof  is  to  be 
made  out  in  evidence  need  not  be  stated  in  the  declaration.  Some  gen- 
eral arguments  were  urged  at  the  bar  to  show  that  mischiefs  and  incon- 
veniences would  arise  if  this  action  were  sustained  ;  for  if  a  man  who 
is  asked  a  question  respecting  another's  responsibility  hesitate  or  is 
silent,  he  blasts  the  character  of  the  tradesman  ;  and  if  he  saj'  that  he 
is  insolvent,  he  may  not  be  able  to  prove  it.  But  let  us  see  what  is  con- 
tended for :  it  is  nothing  less  than  that  a  man  may  assert  that  which 
he  knows  to  be  false,  and  thereby  do  an  everlasting  injury  to  his 
neighbor,  and  yet  not  be  answerable  for  it.  This  is  as  repugnant  to 
law  as  it  Is  to  morality.  Then  it  is  said  that  the  plaintiffs  had  no  right 
to  ask  the  question  of  the  defendant.  But  I  do  not  agree  in  that ;  for 
the  plaintiffs  had  an  interest  in  knowing  what  the  credit  of  Falch  was. 
It  was  not  the  inquiry  of  idle  curiositj',  but  it  was  to  govern  a  very 
extensive  concern.  The  defendant  undoubtedly  had  his  option  to  give 
an  answer  to  the  question  or  not ;  but  if  he  gave  none,  or  said  he  did 
not  know,  it  is  impossible  for  any  court  of  justice  to  adopt  the  possible 
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iaferenees  of  a  suspicious  mind  as  a  ground  for  grave  judgment.  All 
that  is  required  of  a  person  in  the  defendant's  situation  is  that  he  shall 
give  no  answer,  or  that,  if  he  do,  he  shall  answer  according  to  the  j 
truth  as  far  as  he  knows.  The  reasoning  in  the  case  of  Goggs  v.  Bar- 
nard, which  was  cited  by  the  plaintiff's  counsel,  is,  I  think,  very  appli- 
cable to  this  part  of  the  case.  If  the  answer  import  insolvency,  it  is 
not  necessary  that  the  defendant  should  be  able  to  prove  that  insol- 
vency to  a  jury ;  for  the  law  protects  a  man  in  giving  that  answer,  if 
he  does  it  in  confidence  and  without  malice.  No  action  can  be  main- 
tained against  him  for  giving  such  an  answer,  unless  express  malice  can 
be  proved.  From  the  circumstance  of  the  law  giving  that  protection, 
it  seems  to  follow,  as  a  necessary  consequence,  that  the  law  not  only 
gives  sanction  to  the  question,  bul  requires  that,  if  it  be  answered  at 
all,  it  shall  be  answered  honestly.  There  is  a  case  in  the  books  which, 
though  not  much  to  be  relied  on,  yet  serves  to  show  that  this  kind  of 
conduct  has  never  been  thought  innocent  in  Westminster  Hall.  In  R. 
V.  Gunston,  1  Str.  589,  the  defendant  was  indicted  for  pretending  that 
a  person  of  no  reputation  was  Sir  J.  Thornycraft,  whereby  the  prosecu- 
tor was  indliced  to  trust  him  ;  and  the  Court  refused  to  grant  a  certio- 
rari, unless  a  special  ground  were  laid  for  it.  If  the  assertion  in  that 
case  had  been  wholly  innocent  the  Court  would  not  have  hesitated  a 
moment.  How,  indeed,  an  indictment  could  be  maintained  for  that  I 
do  not  well  understand ;  nor  have  I  learnt  what  became  of  it.  The 
objection  to  the  indictment  is  that  it  was  merely  a  private  injury  :  but 
that  is  no  answer  to  an  action.  And  if  a  man  will  wickedly  assert  that 
which  he  knows  to  be  false,  and  thereb}'  draws  his  neighbor  into  a 
heavy  loss,  even  4hough  it  be  under  the  specious  pretence  of  serving 
his  friend,  I  say  ausis  talihus  istis  nonjura  subserviunt. 

AsHHUKST,  J.  The  objection  in  this  case,  which'  is  to  the  third  count 
in  the  declaration,  is  that  it  contains  only  a  bare  assertion,  and  does 
not  state  that  the  defendant  had  any  interest,  or  that  he  colluded  with 
the  other  party  who  had.  But  I  am  of  opinion  that  the  action  lies  not- 
withstanding this  objection.  It  seems  to  me  that  the  rule  laid  down  by 
Croke,  J.,  in  Bayly  v.  Merrel,  3  Bulstr.  95,  is  a  sound  and  solid  prin- 
ciple, namely,  that  fraud  without  damage,  or  damage  without  fraud,  A 
will  not  found  an  action  ;  but  where  both  concur  an  action  will  lie. 
The  principle  is  not  denied  by  the  other  judges,  but  only  the  applica- 
tion of  it,  because  the  party  injured  there,  who  was  the  carrier,  had  the 
means  of  attaining  certain  knowledge  in  his  own  power,  nameh',  by 
weighing  the  goods ;  and  therefore  it  was  a  foolish  credulity,  against 
which  the  law  will  not  relieve.  But  that  is  not  the  case  here,  for  it  is 
expressly  charged  that  the  defendant  knew  the  falsity  of  the  allegation, 
and  which  the  jury  have  found  to  be  true ;  but  non  constat  that  the 
plaintiffs  knew  it,  or  had  any  means  of  knowing  it,  but  trusted  to 
the  veracity  of  the  defendant.  And  many  reasons  may  occur  why  the 
defendant  might  know  that  fact  better  than  the  plaintiffs  ;  as  if  there 
had  before  this  event  subsisted  a  partnership  between  him  and  Falch 
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which  had  been  dissolved ;  but  at  any  rate  it  is  stated  as  a  fact  that 
he  knew  it.  It  is  admitted  that  a  fraudulent  affirmation,  when  the 
party  making  it  has  an  interest,  is  a  ground  of  action,  as  in  Risney  v. 
Selby,  which  was  a  false  affirmation  made  to  a  purchaser  as  to  the 
rent  of  a  farm  which  the  defendant  was  in  treatj'  to  sell  to  him.  But 
it  was  argued  that  the  action  lies  not  unless  where  the  party  making  it 
has  an  interest,  or  colludes  with  one  who  has.  I  do  not  recollect  that 
any  case  was  cited  which  proves  such  a  position ;  but  if  there  were 
any  such  to  be  found,  I  should  not  hesitate  to  say  that  it  could  not  be 
law,  for  I  have  so  great  a  veneration  for  the  law  as  to  suppose  that 
nothing  can  be  law  which  is  not  founded  in  common  sense  or  common 
honesty.  For  the  gist  of  the  aStion  is  the  injury  done  to  the  plaintiff, 
and  not  whether  the  defendant  meant  to  be  a  gainer  by  it ;  what  is  it 
to  the  plaintiff  whether  the  defendant  was  or  was  not  to  gain  by  it?  the 
injury  to  him  is  the  same.  And  it  should  seem  that  it  ought  more 
emphatically  to  lie  against  him,  as  the  malice  is  more  diabolical  if  he 
had  not  the  temptation  of  gain.  For  the  same  reason,  it  cannot  be 
necessary  that  the  defendant  sliould  collude  with  one  who  has  an  inter- 
est. But  if  collusion  were  necessarj-,  there  seems  all  the  reason  in  the 
world  to  suppose  botli  interest  and  collusion  from  the  nature  of  the  act ; 
for  it  is  to  be  hoped  that  there  is  .not  to  be  found  a  disposition  so 
diabolical  as  to  prompt  any  man  to  injure  another  without  benefiting 
himself.  But  it  is  said  that  if  this  be  determined  to  be  law,  any  man 
may  have  an  action  brought  against  him  for  telling  a  lie,  by  the  .credit- 
ing of  which  another  happens  eventuall3-  to  be  injured.  But  this  con- 
sequence by  no  means  follows  ;  for  in  order  to  make  it  actionable  it 
must  be  accompanied  with  the  circumstances  averred  in  this  count, 
narael}-,  that  the  defendant,  "  intending  to  deceive  and  defraud  the 
plaintiffs,  did  deceitfully  encourage  and  persuade  them  to  do  the  act,  and 
for  that  purpose  made  the  false  affirmation,  in  consequence  of  which 
they  did  the  act."  Any  lie  accompanied  with  those  circumstances  I 
should  clearlj-  hold  to  be  the  subject  of  an  action ;  but  not  a  mere  lie 
thrown  out  at  random  without  anj'  intention  of  hurting  anj-bod^",  but 
which  some  person  was  foolish  enough  to  act  upon ;  for  the  quo  animo 
is  a  great  part  of  the  gist  of  the  action.  Another  argument  which  has 
been  made  use  of  is,  that  this  is  a  new  case,  and  that  there  is  no  pre- 
cedent of  such  an  action.  Where  cases  are  new  in  their  principle, 
there  I  admit  that  it  is  necessarj-  to  have  recourse  to  legislative  inter- 
position in  order  to  remedy  the  grievance  ;  but  where  the  case  is  only 
new  in  the  instance,  and  the  onlj'  question  is  upon  the  application  of  a 
principle  recognized  in  the  law  to  such  new  case,  it  will  be  just  as  com- 
petent to  courts  of  justice  to  apply  the  principle  to  anj-  case  which  may 
arise  two  centuries  hence,  as  it  was  two  centuries  ago ;  if  it  were  not, 
we  ought  to  blot  out  of  our  law-books  one  fourth  part  of  the  cases  that 
are  to  be  found  in  them.  The  same  objection  might,  in  mj-  opinion, 
have  been  made  with  much  greater  reason  in  the  case  of  Coggs  v. 
Barnard;  for  there  the  defendant,   so  far  from  meaning  an  injury, 
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meant  a  kindness,  though  he  was  not  so  careful  as  he  should  have  been 
in  the  execution  of  what  he  undertook.  And  indeed  the  principle  of 
the  case  does  not,  in  my  opinion,  seem  so  clear  as  that  of  the  case  now 
before  us,  and  yet  that  case  has  alwaj-s  been  received  as  law.  Indeed, 
one  great  reason,  perhaps,  why  this  action  has  never  occurred  may  be 
that  it  is  not  likely  that  such  a  species  of  fraud  should  be  practised 
unless  the  party  is  in  some  way  interested.  Therefore  I  think  the  rule 
for  arresting  the  judgment  ought  to  be  discharged. 

Lord  Kenyon,  C.  J.  I  am  not  desirous  of  entering  very  fully  into 
the  discussion  of  this  subject,  as  the  argument  comes  to  me  quite 
exhausted  by  what  has  been  said  by  my  brothers.  But  still  I  will  say 
a  few  words  as  to  the  grounds  upon  which  my  opinion  is  formed.  All 
laws  stand  on  the  best  and  broadest  basis  which  go  to  enforce  moral  and 
social  duties.  Though,  indeed,  it  is  not  every  moral  and  social  duty 
the  neglect  of  which  is  the  ground  of  an  action.  For  there  are,  which  are 
called  in  the  civil  law,  duties  of  imperfect  obligation,  for  the  enforcing 
of  which  no  action  lies.  There  are  many  cases  where  the  pure  effusion 
of  a  good  mind  maj'  induce  the  performance  of  particular  duties,  which 
j'et  cannot  be  enforced  by  municipal  laws.  But  there  are  certain  duties, 
the  non-performance  of  which  the  jurisprudence  of  this  country  has 
made  the  subject  of  a  civil  action.  And  I  find  it  laid  down  b}-  the 
Lord  Ch.  B.  Comyns  (Com.  Dig.  ,tit.  Action  upon  the  Case  for  a  I}eceit, 
A.  1),  that  "  an  action  upon  the  case  for  a  deceit  lies  when  a  man 
does  anj'  deceit  to  the  damage  of  another."  He  has  not,  indeed,  cited 
any  authority  for  his  opinion  ;  but  his  opinion  alone  is  of  great  author- 
ity, since  he  was  considered  by  his  contemporaries  as  the  most  able 
lawyer  in  Westminster  Hall.  Let  us,  however,  consider  whether  that 
proposition  is  not  supported  by  the  invariable  principle  in  all  the  cases 
on  this  subject,  In  3  Bulstr.  95,  it  was  held  by  Croke,  J.,  that  "  fraud 
without  damage,  or  damage  without  fraud,  gives  no  cause  of  action ; 
but  where  these  two  do  concur,  there  an  action  lieth."  It  is  true,  as 
has  been  already  observed,  that  the  judges  were  of  opinion  in  that  case 
that  the  action  did  not  lie  on  other  grounds.  But  consider  what  those 
grounds  were.  Dodderidge,  J.,  said:  "If  we  shall  give  way  to  this, 
then  every  carrier  would  have  an  action  upon  the  case ;  but  he  shall 
not  have  any  action  for  this,  because  it  is  merely  his  own  default  that 
he  did  not  weigh  it."  Undoubtedly,  where  the  common  prudence  and 
caution  of  man  are  sufficient  to  guard  him,  the  law  will  not  protect  hini 
in  his  negligence.  And  in  that  case,  as  reported  in  Cro.  Jac.  386,  the 
negligence  of  the  plaintiff  himself  was  the  cause  for  which  the  Court 
held  that  the  action  was  not  maintainable.  Then,  how  does  the  prin- 
ciple of  that  case  apply  to  the  present  ?  There  are  many  situations  in 
life,  and  particularly  in  the  commercial  world,  where  a  man  cannot  by 
any  diligence  inform  himself  of  the  degree  of  credit  wliich  ought  to  be 
given  to  the  persons  with  whom  he  deals ;  in  which  cases  he  must 
apply  to  those  whose  sources  of  intelligence  enable  them  to  give  that 
information.     The  law  of  prudence  leads  him  to  apply  to  them  ;  and 
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the  law  of  morality  ought  to  induce  tbem  to  gire  the  information 
required.  In  the  case  of  Bulstrode,  the  carrier  might  have  weighed  the 
goods  himself ;  but  in  this  case  the  plaintiffs  had  no  means  of  knowing 
the  state  of  Falch's  credit  but  by  an  application  to  his  neighbors.  The 
same  observation  may  be  made  to  the  cases  cited  by  the  defendant's 
counsel  respecting  titles  to  real  property.  For  a  person  does  not  have 
recourse  to  common  conversation  to  know  the  title  of  an  estate  which 
he  is  about  to  purchase ;  but  he  may  inspect  the  title-deeds ;  and  he 
does  not  use  common  prudence  if  he  relj'  on  any  other  security.  In  the 
case  of  Bulstrode,  the  Court  seemed  to  consider  that  damnum  and 
injuria  are  the  grounds  of  this  action;  and  they  all  admitted  that,  if 
the}-  had  existed  in  that  case,  the  action  would  have  lain  there ;  for 
the  rest  of  the  judges  did  not  controvert  the  opinion  of  Groke,  J.,  but 
denied  the  application  of  it  to  that  particular  case.  Then  it  was  con- 
tended here  that  the  action  cannot  be  maintained  for  telling  a  naked 
lie ;  but  that  proposition  is  to  be  taken  sub  modo^  '  If,  indeed,  no 
injury  is  occasioned  bj-  the  lie  it  is  not  actionable  ;  but  if  it  be  attended 
with  a  damage,  it  then  becomes  the  subject  of  an  action.  As  calling  a 
woman  a  whore,  if  she  sustain  no  damage  by  it,  is  not  actionable  ;  but 
if  she  lose  her  marriage  by  it,  then  she  maj'  recover  satisfaction  in 
damages.  But  in  this  case  the  two  grounds  of  the  action  concur ;  here 
are  both  the  damnum  et  injuria.  The  plaintiffs  applied  to  the  defendant, 
telling  him  that  they  were  going  to  deal  with  Falch,  and  desiring  to  be 
informed  of  his  credit,  when  the  defendant  fraudulentl}-,  and  knowing 
it  to  be  otherwise,  and  with  a  design  to  deceive  the  plaintiffs,  made  the 
false  assertion  which  is  stated  on  the  record,  by  which  they  sustained  a 
considerable  damage.  Then,  can  a  doubt  be  entertained  for  a  moment 
but  that  this  is  injurious  to  the  plaintiffs?  If  this  be  not  an  injury,  I 
do  not  know  how  to  define  the  word.  Then,  as  to  the  loss  ;  this  is  stated 
in  the  declaration,  and  found  by  the  verdict.  Several  of  the  words 
stated  in  this  declaration,  and  particularlj-  frauduleivter,  did  not  occur 
in  several  of  the  cases  cited.  It  is  admitted  that  the  defendant's  con- 
duct was  highly  immoral  and  detrimental  to  society-.  And  I  am  of 
opinion  that  the  action  is  maintainable  on  the  grounds  of  deceit  in  the 
defendant,  and  injurj-  and  loss  to  the  plaintiffs. 

Mule  for  arresting  the  judgment  discharged} 

1  By  "Iiord  Tenterden's  Act,"  9  Geo.  IV.  ch.  14,  s.  6,  it  ia  provided,  that  no  action 
shall  be  brought  to  charge  any  person  npon  any  representation  made  concerning  the 
character,  conduct,  credit,  ability,  trade,  or  dealings  of  any  other  person,  to  the  intent 
that  snch  other  person  may  obtain  credit,  money,  or  goods,  unless  such  representation 
"  be  made  in  writing,  signed  by  the  party  to  be  charged  therewith."  Statutes  of  a 
similar  nature  have  been  enacted  in  some  of  the  United  States.  —  Ed. 
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1870.     58  Afamc,  49.1 

On  e:?ceptions  to  the  ruling  of  Goddard,  J.,  of  the  Superior  Court 
of  the  county  of  Cumberland. 

The  declaration,  omitting  the  description  of  the  land,  was  as 
follows :  — 

In  a  plea  of  the  case  ;  for  that  the  said  defendant,  on  the  6th  day  of 
March,  1868,  with  intent,  then  and  there,  to  cheat  and  defraud  the 
plaintiff,  together  with  one  George  W.  Reed,  induced  the  plaintiff  to 
convey  to  them,  the  defendant  and  said  Reed,  certain  real  estate  of  the 
property  of  the  plaintiff,  and  of  the  value  of  fifteen  hundred  dollars, 
described  in  the  plaintiff's  deed  to  the  defendant  and  said  Reed,  as 
follows  :  ...  by  then  and  there  lending  to  the  plaintiff  a  certain  sum 
of  money,  to  wit,  the  sum  of  two  hundred  and  thirty-six  dollars,  to  be 
repaid  to  them,  the  defendant  and  said  Reed,  with  interest  in  two 
years  from  said  6th  day  of  March,  1868,  and  by  promising  and  causing 
the  plaintiff  to  believe  that  they,  the  defendant  and  Reed,  would  then 
and  there,  as  a  part  of  the  same  transaction,  make,  execute,  and 
deliver  to  the  plaintiff,  a  good  and  sufficient  bond  or  obligation,  stipu- 
lating that  they,  the  defendant  and  said  Reed,  would  reconvey  to  the 
plaintiff  said  real  estate  upon  the  payment  by  him,  to  them,  of  said 
sum  of  two  hundred  and  thirty-six  dollars  and  interest,  at  or  before 
the  expiration  Of  said  two  years ;  whereupon  the  plaintiff  made,  exe- 
cuted, and  delivered  to  the  defendant  and  said  George  W.  Reed,  a 
good  and  sufficient  warrantee  deed  of  said  real  estate,  describing  it  as 
herein  before  recited ;  said  deed  being  made  "  subject  to  two  mortgages, 
given  by  said  Joseph  Reed,  and  George  W.  Reed,  to  William  H.  "Bax- 
ter," which  mortgages,  since  said  sixth  day  of  March,  a.  d.  1868,  to 
wit,  on  the  twenty-flrst  day  of  August,  a.  d.  1869,  have  been  paid  and 
satisfied  by  the  mortgagers  ;  yet  the  said  defendant  intending  wickedly 
and  fraudulently  to  cheat,  deceive,  and  defraud  the  plaintiff  at  the  time 
of  said  conveyance  to  htm  and  said  George  W.  Reed,  after  obtaining 
said  deed  from  the  plaintiff,  as  aforesaid,  refused  then  and  there  to 
make,  execute,  and  deliver  such  bond  or  obligation,  and  ever  since  has 
refused,  though  then,  immediately  thereafter,  and  frequently  since 
thereto,  requested  by  the  plaintiff ;  and  on  the  first  day  of  May,  a.  d. 
1868,  he,  the  said  defendant,  and  said  George  W.  Reed,  conveyed  to 
Nathan  M.  Woodman,  by  quitclaim  deed,  one  undivided  third  part  of 
said  real  estate,  and  on  the  seventeenth  day  of  September,  a.  d.  1868, 
said  George  W.  Reed  conveyed  to"  defendant  all  his  right,  title, 
and  interest  in  said  property,  and  the  said  defendant,  on  said  sixth 
day  of  March,  a.  d.  1868,  refused  and  still  refuses  to  reconvey  said 

1  Citations  of  counsel  qmitted.  —  Ed., 
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real  estate  to  the  plaintiff,  although  the  plaintiff  was  ready,  and  on 
the  fifth  day  of  March,  a.  d.  1870,  offered  to  pay  and  tendered  to 
defendant  the  sum  of  three  hundred  and  fifty  dollars,  being  said  sum  of 
two  hundred  and  thirty-six  dollars  and  interest  thereon,  and  all  charges 
and  expenses  to  which  defendant  had  been  put  on  account  of  said 
property,  including  taxes,  and  all  other  suras  due  from  plaintiff  to  de- 
fendant, and  thereupon  requested  the  defendant  to  release  and  recon- 
vey  said  premises  to  him,  the  plaintiff,  which  the  defendant,  with  the 
same  intent  to  cheat  and  defraud  the  plaintiff  thereof,  refused  to  do. . 

To  this  declaration  the  defendant  specially  demurred,  and  the  plain- 
tiff joined  the  demurrer.  The  presiding  judge  sustained  the  demuwer 
and  adjudged  the  declaration  defective ;  and  the  plaintiff  alleged 
exceptions. 

Davis  &  Drummond  and  Bonney  &  Pullen,  for  plaintiff. 

A.  Merrill,  for  defendant. 

Appleton,  C.  J.  This  is  an  action  on  the  ease  for  deceit.  The  de- 
fendant has  filed  a  special  demurrer  to  the  declaration,  which  has  been 
joined.  The  only  inquiry  arising  is  whether  it  sets  forth  any  cause  of 
action. 

When  stripped  of  all  inculpatory  phraseology,  the  declaration  alleges 
the  following  facts :  that  on  the  6th  day  of  March,  1868,  the  defend- 
ant, and  one  George  W.  Reed,  induced  the  plaintiff  to  convey  to  them 
certain  real  estate,  described  in  the  writ,  by  lending  to  him  (the  plain- 
tiff) two  hundred  and  thirty-six  dollars,  and  by  promising  to  give  him 
a  bond  to  reconvey  the  property  in  two  years,  upon  the  payment  of 
said  sum  and  interest ;  that  after  obtaining  said  deed  they  (the  de- 
fendant and  said  Reed)  refused  to  give  said  bond  ;  that  on  the  5th  day  of 
March,  1870,  the  plaintiff  tendered  to  the  defendant  the  sum  of  three 
hundred  and  fifty  dollars,  being  said  sum  of  two  hundred  and  thirty- 
six  dollars  and  interest  thereon,  and  all  other  charges  and  expenses  to 
which  defendant  had  been  put,  on  account  of  said  property,  including 
taxes  and  all  other  sums  due  from  the  plaintiff  to  the  defendant ;  and 
that  he  demanded  a  reconveyance  of  said  property,  which  defendant 
then  and  there  refused  to  make. 

To  entitle  a  party  to  maintain  an  action  for  deceit  by  means  of  false 
representations,  he  must,  among  other  things,  show  that  the  defendant 
made  false  and  fraudulent  assertions,  in  regard  to  some  fact  or  facts  I 
material  to  the  transaction  in  which  he  was  defrauded,  by  means  of 
which  he  was  induced  to  enter  into  it.  The  misrepresentation  must 
relate  to  alleged  facts  or  to  the  condition  of  things  as  then  existent. 
It  is  not  every  misrepresentation,  relating  to  the  subject-matter  of  the 
contract,  which  will  render  it  void  or  enable  the  aggrieved  party  to 
maintain  his  action  for  deceit.  It  must  be  as  to  matters  of  fact,  sub- 
stantially affecting  his  interests,  not  as  to  matters  of  opinion,  judg- 
ment, probability,  or  expectation.  Hazard  v.  Irurin,  18  Pick.  95.  An 
assertion  respecting  them  is  not  an  assertion  as  to  any  existent  fact. 
The  opinion  may  be  erroneous;   the  judgment  may  be  unsound;  the 
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expected  contingency  may  never  happen ;  the  expectation  may  fail. 
An  action  of  tort,  for  deceit  in  the  sale  of  property,  does  not  lie  for 
false  and  fraudulent  representations  concerning  profits  that  may  be 
made  from  it  in  the  future.  Pedrick  v.  Porler,  5  Allen,  324.  An  ' 
action  for  deceit  in  the  sale  of  real  estate  cannot  be  sustained  by  proof 
of  fraudulent  misrepresentations  as  to  the  price  paid  by  the  vendor.  - 
Hemmer  v.  Cooper,  8  Allen,  334. 

So  in  criminal  law,  to  sustain  an  indictment  for  cheating  by  false 
pretences,  there  must  be  direct  and  positive  assertion  as  to  some  exist- 
ing matter  of  fact,  by  which  the  victim  is  induced  to  part  with  his 
money  or  property.  A  false  representation,  promissory  in  its  nature, 
as  to  pay  money  or  do  some  other  act,  has  never  been  held  to  be  the 
foundation  of  a  criminal  charge.  Ranney  v.  The  People,  22  N.  Y.  413. 
In  an  indictment  for  obtaining  goods  under  false  pretences,  no  state- 
ment of  anything  to  take  place  in  the  future  will  constitute  a  pretence 
within  the  meaning  of  the  statute.  Glackan  v.  Com.,  3  Met.  (Ky.) 
232.  A  representation  or  assurance  in  relation  to  a  future  event  is 
not  a  statutory  false  pretence.     State  v.  Magee,  11  Ind.  154. 

Here  the  defendant,  when  or  after  he  obtained  his  deed,  promised 
"  to  make,  execute,  and  deliver  a  good  and  sufficient  bond,"  to  i-econ- 
vey,  upon  certain  conditions,  the  land  conveyed  to  him  and  Reed, 
which  upon  request  he  refused  to  do.  Here  is  no  false  representation  "^ 
or  concealment  of  an  existent  fact.  Yet  this  is  the  gist  of  the  plain-  / 
tiff's  complaint,  that  a  promise  made  has  not  been  performed.  Had  it 
been  performed,  the  plaintiff  had  no  case. 

Here  is  a  promise  to  do  some  future  act ;  but  whether  it  be  to  pay 
money  or  give  a  bond  is  immaterial.  If  the  promise  had  been  to  pay  a  '' 
sum  of  money  instead  of  giving  a  bond  no  action  for  deceit  could  have  ' 
been  maintained,  tliough  the  money  was  not  paid  at  the  stipulated 
time.  This  case  in  no  respect  differs  from  a  broken  promise  to  pay 
for  goods  sold.  The  goods  are  delivered  upon  the  expectation  that 
the  promise  to  pay  will  be  performed.  The  deed  was  given  upon  the 
expectation  that  the  bond  would  be  delivered  in  accordance  with  the 
promise  of  the  grantee. 

The  declaration  sets  forth  a  promise  to  deliver  a  certain  bond  as 
therein  described.  It  does  not  state  whether  it  is  in  writing  or  not. 
There  is  no  special  plea  denying  it  to  be  in  writing.  Lawrence  v. 
Chase,  54  Maine,  196.  If  the  promise  was  in  writing,  it  was  for  a 
sufficient  consideration,  and  the  plaintiff  may  maintain  an  action 
thereon. 

If  not  in  writing  it  would  be  void  by  the  statute  of  frauds.  Law- 
rence V.  Chase,  54  Maine,  196.  But  a  verbal  promise  within  the 
statute  is  no  false  representation.  It  is  a  promise  for  the  violation  of 
which  the  law  fails  to  provide  a  remedy  in  case  of  its  non-performance. 
In  Fi^er  v.  New  York  O.P.,  18  Wend.  608,  the  facts  were  somewhat 
.similar  to  those  in  the  case  at  bar.  The  plaintiff  below  leased  certain 
premises  to  the  defendant,  and  promised  to  make  repairs  thereon, 
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which  he  refused  to  do.  Mr.  Justice  Cowen,  in  delivering  the  opinion 
of  the  Court,  uses  the  following  language :  "  Fraud  cannot  be  pre- 
dicated of  a  promise  not  performed,  for  the  purpose  of  avoiding  a 
written  instrument,  or  a  bargain  of  any  kind.  This  case  is  no  more. 
A  contrary  doctrine  would  avoid  almost  every  contract  for  a  breach  of 
which  a  suit  is  to  be  brought.  I  have  only  to  say  that  the  tenant  and 
defendant  below  were  content  to  take  the  plaintiff's  word.  If  that 
was  not  legally  obligatory,  then  there  has  been  a  mistake  of  the  law  ; 
but  the  defendant  could  not  set  that  up  as  fraud."  The  case  of  Com. 
V.  Brennerman,  1  Eawle,  314,  resembles  the  present.  In  deliver- 
ing the  opinion  of  the  Court,  Rogers,  J.,  says,  "There  is  no  doubt 
that  in  the  breach  of  promise,  Henry  Brennerman,  in  a  moral  point  of 
view,  was  guilty  of  fraud ;  but  it  was  no  more  fraudulent  than  any 
other  breach  of  trust  or  promise.  There  was  no  false  representation 
or  concealment  of  any  existing  fact,  which  constitutes  the  legal  idea 
of  fraud."  Exceptions  overruled. 


Peters,  J.,  in  BURRILL  v.  STEVENS. 

1882.     73  Maine,  398-400. 

The  instructions  to  the  jury  upon  that  point  present  the  question, 
whether  getting  property  by  a  purchase  upon  credit,  with  an  intention 
of  the  purchaser  never  to  pay  for  the  same,  constitutes  such  a  fraud 
as  will  entitle  the  seller  to  avoid  the  sale,  although  there  are  no  fraudu- 
lent misrepresentations  or  false  pretences. 

The  question  has  never  been  fairly  before  this  Court  before  this 
time,  so  as  to  require  a  deliberate  decision.  The  plaintiff  contends 
that  the  question  was  settled  in  the  negative  in  the  case  of  Long. v. 
Woodman,  58  Maine,  49.  But  that  case  falls  short  of  meeting  the 
question  presented  in  the  present  case.  The  gist  of  the  charge  against 
the  purchaser  in  that  case  seems  to  have  been  that  he  fraudulently  re- 
fused to  do  after  the  contract  what  he  agreed  to  do  at  the  time  of  the 
contract,  the  alleged  fraud  being  an  intention  formed  after  the  con- 
tract rather  than  contemporaneously  with  it ;  and  that  was  an  action 
of  deceit  based  upon  a  broken  promise  to  convey,  real  estate.  Of 
late  years,  nisi  prius  rulings  in  our  own  Courts  have  frequently  been 
in  accordance  with  the  law  as  delivered  to  the  jury  by  the  presiding 
judge  in  the  case  at  bar,  and  we  think  the  doctrine  may  safely  be  ac- 
cepted and  approved,  both  upon  authority  and  principle. 

It  is  the  admitted  doctrine  of  the  English  cases,  and  is  sustained 
by  most  of  the  courts  in  the  United  States.  In  Benj.  on  i  Sales  (2d 
Amer.  ed),  §  440,  note  e,  very  numerous  cases  are  cited  to  the  propo- 
sition. Stewart  v.  Emerson,  52  N.  H.  301,  discusses  the  question  at 
length,  and  reviews  many  authorities.   ■. 
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■  The  plaintiff  relies  upon  the  objection  that  it  is  not  an  indictable 
fraud,  an  argument  which  seems  to  have  inclined  the  Pennsylvania 
Court  against  admitting  the  principle  into  the  jurisprudence  of  that 
State.  Smith  v.  Smith,  21  Pa.  St.  367  ;  Backentoss  y.  Speicher,  31  Pa. 
St.  324.  It  has  been  held  by  some  Courts  to  be  an  indictable  cheat, 
the  false  pretence  being  in  the  vendee's  pretendingly  making  a  purchase, 
while  his  only  purpose  is  to  cheat  the  vendor  out  of  his  goods.  It  is 
more  often  considered,  however,  as  not  a  matter  for  indictment.  Bish. 
Crira.  Law,  §  419.  But  the  objection  taken  by  the  plaintiff  has  gen- 
erally been  considered  as  insufficient  to  override  the  rule. 

But  the  doctrine  governing  the  case  before  us  should  not  be  misun- 
derstood. To  constitute  the  fraud,  there  must  be  a  preconceived 
design  never  to  pay  for  the  goods.  A  mere  intent  not  to  pay  for  the 
goods  when  the  debt  becomes  due,  is  not  enough ;  that  falls  short  of 
the  idea.  A  design  not  to  pay  according  to  the  contract  is  not  equiva- 
lent to  an  intention  never  to  pay  for  the  goods,  and  does  not  amount 
to  an  intention  to  defraud  the  seller  outright,  although  it  may  be  evi- 
dence of  such  a  contemplated  fraud. 

Nor  is  it  enough  to  constitute  the  fraud  that  the  buyer  is  insolvent^ 
and  knows  himself  to  be  so,  at  the  time  of  the  purchase,  and  conceals  the 
fact  from  the  seller,  and  has  not. reasonable  expectations  that  he  can 
ever  pay  the  debt..  Some  Courts  have  gone  so  far  as  to  denominate 
that  a  fraud  which  will  avoid  the  sale.  And  it  may  have  been  so  held 
in  bankruptcy  Courts,  in  some  instances,  as  between  a  vendor  and  the 
assignee  of  the  vendee.  But  it  would  not,  generally,  be  enough  to 
prove  the  fraud.  The  inquiry  is  not  whether  the  vendee  had  reasona- 
ble grounds  to  believe  he  could  pay  the  debt  at  some  time  and  in 
some  way,  but  whether  he  intended  in  point  of  fact  not  to  pay  it. 

Nor  is  it  enough  that  after  the  purchase  the  vendee  conceives  a 
design  and  forms  a  purpose  not  to  pay  for  the  goods,  and  successfully 
avoids  paying  for  them.  The  only  intent  that  renders  the  sale  fraudu- 
lent is  a'  positive  and  predetermined  intention,  entertained  and  acted 
upon  at  the  time  of  going  through  the  forms  of  an  apparent  sale, 
never  to  pay  for  the  goods.  Cross  v.  Peters,  1  Greenl.  378 ;  £iggs 
V.  JBarry,  2  Curtis  (C.  C.  R.),  259 ;  Parker  v.  Byrnes,  1  Low.  539 ; 
Bowley  v.  Bigelow,  12  Pick.  306.      -    - 


Devens,  J.,  IN  DAWE  ».  MOKRIS. 

1889.     149  Massachusetts,  191,  192-193. 

A  REPRESENTATION,  in  Order  that,  if  material  and  false,  it  may  form 
the  ground  of  an  action,  where  one  has  been  induced  to  act  by  reason 
thereof,  should  be  one  of  some  existing  fact..  A  statement,  promis- 
ing in  its  character,  that  one  will  thereafter  sell  goods  at  a  particular 
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price  or  time,  will  pay  money,  or  do  any  similar  thing,  or  any  assur- 
ance as  to  what  shall  thereafter  be  done,  or  as  to  any  future  event,  is 
not  properly  a  representation,  but  a  contract,  for  the  violation  of  which 
a  remedy  is  to  be  sought  by  action  thereon. 

The  plaintiff  further  contends  that,  as  where  goods  have  been  ob- 
tained under  the  form  of  a  purchase,  with  the  intent  not  to  pay  for 
them,  the  seller  may,  on  discovery  of  this,  rescind  the  contract,  and 
repossess  himself  of  the  goods  as  against  the  purchaser,  or  any  one 
obtaining  the  goods  from  him  with  notice  or  without  consideration,  an 
action  of  tort  should  be  maintained  on  an  unfulfilled  promise,  which 
at  the  time  of  making  the  promisor  intended  not  to  perform,  by  reason 
of  which  non-performance  the  plaintiff  has  suffered  injury  in  having  been 
induced  to  enter  into  a  contract  which  depended  for  its  successful  and 
profitable  performance  upon  the  performance  by  the  defendant  of  his 
promise.  Assuming  that  the  plaintiff's  declaration  enables  him  to  raise 
this  question,  which  may  be  doubted,  .  .  .  there  is  an  obvious  differ- 
ence between  the  case  where  a  contract  is  rescinded,  and  thus  ceases  to 
exist,  and  one  in  which  the  injury  results  from  the  non-performance  of 
that  which  it  is  the  duty  of  the  defendant  to  perform,  and  where  there 
is  no  other  wrong  than  such  non-performance.  To  term  this  a  "  tort" 
would  be  to  confound  a  cause  of  action  in  contract  with  one  in  tort, 
and  would  violate  the  policy  of  the  statute  of  frauds  by  relieving  a 
party  from  the  necessity  of  observing  those  statutory  formalities  which 
are  necessary  to  the  validity  of  certain  executory  contracts. 

Pollock  on  Torts,  2d  Ed.;  page  252,  and  note  m. 

It  is  settled  that  the  vendor  of  goods  can  rescind  the  contract  on  the 
ground  of  fraud  if  he  discovers  within  due  time  that  the  buyer  intended 
not  to  pay  the  price.  .  .  .  Whether  in  such  case  an  action  of  deceit 
would  lie  is  a  merely  speculative  question,  as  if  rescission  is  impracti- 
cable, and  if  the  fraudulent  buyer  is  worth  suing,  the  obviously  better 
course  is  to  sue  on  the  contract  for  the  price. 


EDGINGTON  v.  FITZMAUEICE. 

1882.     Law  Reports,  29  Chancery  Division,  459. ^ 

Action  against  Fitzraaurice  et  als.,  directors  of  the  Armj'  and  Navy 
Provision  Market  (Limited),  and  against  Hunt,  the  secretary,  and 
Hanley,  the  manager,  asking  for  the  repaj'ment  by  them  of  a  sum  of 
£1500  advanced  by  the  plaintiff"  on  debentures  of  the  company,  on  the 

1  The  cage  has  been  much  abridged,  and  the  greater  part  of  the  report  omitted.  — 
Ed. 
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ground  that  he  was  induced  to  advance  the  money  by  the  fraudulent 
misrepresentations  of  the  defendants. 

PlaintiflF,  who  was  a  shareholder  in  the  company,  received  a  pro- 
spectus issued  by  order  of  the  directors,  inviting  subscription  for  deben- 
ture bonds.  This  prospectus  contained  the  following  statement  as  to 
the  objects  for  which  the  issue  of  debentures  was  made  :  — 

"  1.  To  enable  the  society  to  complete  the  present  alterations  and 
additions  to  the  buildings,  and  to  purchase  their  own  horses  and  vans, 
whereby  a  large  saving  will  be  effected  in  the  cost  of  transport. 

"2.  To  further  develop  the  arrangements  at  present  existing  for 
tlie  direct  supply  of  cheap  fish  from  the  coast,  which  are  still  in  their 
infancy." 

Plaintiff  took  debenture  bonds  to  the  amount  of  £1500 ;  and  testi- 
fied that  he  relied,  as  one  inducement,  on  the  fact  that  the  company 
wanted  the  money  for  the  objects  stated  in  the  prospectus. 

At  the  hearing  before  Denman,  J.,  the  plaintiff  contended  and  offered 
evidence  tending  to  show  that  the  real  object  of  the  directors  in  issuing 
the  debentures  was  to  pay  off  pressing  liabilities  of  the  company,  and 
not  to  complete  the  buildings  or  to  purchase  horses  and  vans,  or  to 
develop  tlie  business  of  the  company. 

Sir  F.  Herschell,  S.  G.,  Bigby,  Q.  C,  and  Willis  Bund,  for 
plaintiff. 

Davey,  Q.  C,  W.  W.  Kar slake,  Q.  C,  and  J.  Kaye,  for  Fitz- 
maurice. 

There  was  no  misrepresentation  of  any  fact,  and  the  directors  merely 
stated  their  intention  as  to  the  money,  which  of  course  they  might  alter. 
There  is  every  difference  between  the  two :  Maddison  v.  Alderson,  8 
App.  Cases,  467.  Unless  it  amounts  to  a  contract,  a  mere  statement 
that  you  will  do  something  is  of  no  effect :  Jordan  v.  Money,  5  H.  L.  C. 
185  ;  and  if  it  was  a  contract  then  it  was  with  the  company,  and  the 
directors  cannot  be  sued :  Ferguson  v.  Wilson,  L.  K.  2  Chan.  77. 

Crossley,  Q.  C,  J.  Cutler,  8.  Hall,  A.  Young,  S.  Jirice,  and  F.  A. 
Lewin,  for  other  defendants. 

Sir  F.  Herschell,  in  reply.  An  allegation  of  intention  may  be  fraudu- 
lent:  Ex  parte  Whittaker,  L.  E.  10  Chan.  446. 

[Denman,  J.,  delivered  an  elaborate  opinion,  substantially  sustaining 
the  plaintiff's  contention.     He  gave  judgment  against  the  directors;] 

From  this  judgment,  Fitzmaurice  and  the  four  other  directors  ap- 
pealed. 

Davey,  Q.  C,  Orossley,  Q.  C,  and  A.  Young,  for  appellants. 

Sir  F.  Herschell,  S.  G.,  Migby,  Q.  C,  and  Willis  Bund,  for  the 
plaintiff. 

Cotton,  L.  J.  [After  referring  to  other  matters.]  But  it  is  not 
necessary  to  give  any  decision  respecting  these  statements,  because, 
giving  credit  to  the  defendants  for  having  made  them  fairh-,  there  are 
other  statements  which  follow,  which,  in  my  opinion,  cannot  be  justified. 
I  allude  to  statements  respecting  the  objects  for  which  the  loan  was 
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effected :  {His  Lordship  read  the  passage  from  the  prospectus  in  which 
the  objects  of  the  issue  of  the  debentures  were  stated,  and  proceeded :] 
It  was  argued  that  this  was  only  the  statement  of  an  intention,  and  that 
the  mere  fact  that  an  intention  was  not  carried,  into  effect  could  not 
make  the  defendants  liable  to  the  plaintiff.  I  agree  that  it  was  a  state- 
ment of  intention,  but  it,  is  nevertheless  a  fet^tement  of  fact,  and  if  it 
could  not  be  fairly  said  that  the  objects  of  the  issue  of  the  debentures 
were  those  which  were  stated  in  the  prospectus  the  defendants  were 
stating  a  fact  which  was  not  true ;  and  if  they  knew  that  it  was  not 
true,  or  made  it  recklessly,  not  caring  whether  it  was  true  or  not,  they 
would  be  liable.  \  Did  the  defendants  know  or  belieye  that  the  company 
was  in  a  flourishing  condition  ?  I  ttink  they  must  have  thought  that  it 
would  turn  out  well,  and  that  the  loan  could  be  paid  back,  for  the}'  had 
shown  their  confidence  in  the  company  by  advancing  money  of  their 
own.  But  the  question  is  whether  they  did  not  make  a  statement  of  a 
fact  which  was  not  correct,  and  which  they  knew  to  be  not  correct,  when 
they  stated  the  objects  for  which  the  loan  was  asked.  I  do  not  say  that 
it  was  necessary  to  show  that  they  intended  that  all  the  monej'  raised 
should  be  applied  in  carrj'ing  out  those  particular  objects,  .but  certainly 
they  ought  to  show  that  it  was  to  be  spent  in  improving  thei  property 
and  business  of  the  company.  What  is  the  fact?  The  financial  state 
of  the  company  was  openly  discussed  at  the  board  meetings,  at  which 
the  defendants  were  all  present,  and  it  is  clea-r  that  they  were  in  .great 
financial  difiSculties  at  the  time.  Although  I  should  not,  as  I  have  said, 
have  held  the  defendants  liable  merelj' for  not  referring,  to  the  second 
mortgage  in  the  prospectus,  yet  the  existence  of  that,  mortgage  was 
strong  evidence  of  their  financial  difficulties  ;' and,  considering  all  the 
other  evidence,  and  the  admissions  of  the  defendants  in  their  cross- 
examination,  I  cannot  doubt  that  the  real  object  of  the  issue  of  deben- 
tures was  to  meet  the  pressing  liabilitijss  of  the.  companj',  and  not  to 
improve  the  pn-operty  or  develop  the  business  of  the  company.  I.cannot 
but  come  to  the  conclusion  that  however  hopeful  the  directors  maj'  have 
been  of  the  ultimate  success  of  the  company,  this  statement  was  such 
as  ought  not  to  have  been  made.  It  was  said,  How  could  those  who 
advanced  the  money  have  relied  on  this  statement  as  material?  I  think 
it  was  material.  A  man  who  lends  money  reasonably  wishes  to  know 
for  what  purpose  it  is  borrowed,  and  he  is  more  wQling  to  advance  it  if 
he  knows  that  it  is  not  wanted  to  pay  off  liabilities  already  incurred. 

[Remainder  of  opinion  omitted.] 

BowEN,  L.  J.  [After  stating  the  requisites  of  an  action  for  deceit, 
and  commenting  upon  other  alleged  misrepresent9.tions.]  But  when 
we  come  to  the  third  alleged  misstatement  I  feel  that  the  plaintiff's 
case  is  made  out.  I  mean  the  statement  of  the.  objects  for  which  the 
money  was  to  be  raised.  These  were  stated  to  be-  to  complete  the 
alterations  and  additions  to  the.  buildings,  to  purchase  horses  and  vans,. 
and  to  develop  the  supply  of  fish.  A  mere  suggestion  of  possible  pur- 
poses to  which  a  portion  of  the  money  might  be  applied  would  not.  have 
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formed  a  basis  for  an  action  of  deceit.  Tliere  must  be  a  misstatement 
of  an  existing  fact ;  but  the  state  of  a  man's  mind  is  as  much  a  fact  as 
the  state  of  his  digestion.  It  is  true  that  it  is  very  difficult  to  prove  what 
the  state  of  a  man's  mind  at  a  particular  time  is,  but  if  it  can  be  ascer- 
tained it  is  as  much  a  fact  as  anything  else.  A  misrepresentation  as  to 
the  state  of  a  man's  mind  is,  therefore,  a  misstatement  of  fact.  Having 
applied  as  careful  consideration  to  the  evidence  as  I  could,  I  have  re- 
luctantly come  to  the  conclusion  that  the  true  objects  of  the  defendants 
in  raising  the  monej'  were  not  those  stated  in  the  circular.  I  will  not 
go  through  the  evidence,  but  looking  only  to  the  cross-examination  of 
the  defendants,  I  am  satisiied  that  the  objects  for  which  the  loan  was 
wanted  were  misstated  by  the  defendants,  I  will  not  saj'  knowingly,  but 
so  recklessly  as  to  be'  fraudulent  in  the  eye  of  the  law. 

Then  the  question  remains:  Did  this  misstatement  contribute  to 
induce  the  plaintiff  to  advance  his  money.  Mr.  Davey's  argument  has 
not  convinced  me  that  they  did  not.  ♦"  He  contended  that  the  plaintiff 
admits  that  he  would  not  have  taken  the  debentures  unless  he  had 
thought  they  would  give  him  a  charge  on  the  property,  and  therefore 
he  was  induced  to  take  them  by  his  own  mistake,  and  the  misstatement 
in  the  circular  was  not  material.  But  such  misstatement  was  material 
if  it  was  activelj'  present  to  his  mind  when  he  decided  to  advance  his 
money.  The  real  question  is,  what  was  the  state  of  the  plaintiff's  mind, 
and  if  his  mind  was  disturbed  by  the  misstatement  of  the  defendants, 
and  such  disturbance  was  in  part  the  cause  of  what  he  did,  the  mere 
fact  of  his  also  making  a  mistake  himself  could  make  no  difference.  It 
resolves  itself  into  a  mere  question  of  fact.  I  have  felt  some  difficulty 
about  the  pleadings,  because  in  the  statement  of  claim  this  point  is  not 
clearly  put  forward,  and  I  had  some  doubt  whether  this  contention  as 
to  the  third  misstatement  was  not  an  afterthought.  But  the  balance  of 
my  judgment  is  weighed  down  by  the  probability  of  the  case.  What  is 
the  first  .question  which  a  man  asks  when  he  advances  monej-?  It  is, 
what  is  it  wanted  for?.  Therefore  I  think  that  the  statement  is  mate- 
rial, and  that  the  plaintiff  would  be  unlike  the  rest  of  his  race  if  he  was 
not  influenced  by  the  statement  of  the  objects  for  which  the  loan  was 
required.  The  learned  judge  in  the  Court  below  came  to  the  conclusion 
that  the  misstatement  did  influence  him,  and  I  think  he  came  to  a  right 
conclusion. 

[Fry,  L.  J.,  delivered  a  concurring  opinion.] 

Appeal  dismissed. 


BowEN,  L.  J.,  IN  SMITH  V.  LAND,  &c.  CORPORATION". 

1884.     Law  Reports,  28  Chancery  Division,  15-16. 

In  considering  whether  there  was  a  misrepresentation,  I  will  first 
deal  with  the  argument  that  the  particulars  only  contain  a  statement 
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of  opinion  about  the  tenant.  It  is  material  to  observe  that  it  is  often 
fallaciously  assumed  that  a  statement  of  opinion  cannot  involve  the 
statement  of  a  fact.  In  a  case  where  the  facts  are  equallj^  well  known 
to  both  parties,  what  one  of  them  says  tothe  other  is  frequently  noth- 
ing  but  an  expression  of  opinion.  TEe^statement  of  such  opinion  is  in 
a~senseXstatement  of  a  fact,  about  the  condition  of  the  man's  own  mind, 
but  only  of  an  irrelevant  fact,  for  it  is  of  no  'Consequence  what  the  opinion 
is.  But  if  the  facts  are  not  equallj'  known  to  both  sides,  then  a  state- 
ment of  opinion  bj'  the  one  who  knows  the  facts  best  involves  very  often 
a  statement  of  a  material  fact,  for  he  impliedly  states  that  he  knows 
facts  which  justify  his  opinion.  Now  a  landlord  knows  the  relations 
between  himself  and  his  tenant ;  other  persons  either  do  not  know  them 
at  all  or  do  not  know  them  equally  well,  and  if  the  landlord  says  that 
he  considers  tliat  the  relations  between  himself  and  his  tenant  are  satis- 
factorj-,  he  reall3-  avers  that  the  facts  peculiarly  within  his  knowledge 
are  such  as  to  render  that  opinion  reasonable.  Now  are  the  statements 
here  statements  which  involve  such  a  representation  of  material  facts  ? 
Thej'  are  statements  on  a  subject  as  to  which  prima  facie  the  vendors 
know  everything  and  the  purchasers  nothing.  The  vendors  state  that 
the  property  is  let  to  a  most  desirable  tenant;  what  does  that  mean? 
I  agree  that  it  is  not  a  guarantee  that  the  tenant  will  go  on  paying  his 
rent,  but  it  is  to  mj'  mind  a  guarantee  of  a  different  sort,  and  amounts 
at  least  to  an  assertion  that  nothing  has  occurred  in  the  relations 
between  the  landlords  and  the  tenant  which  can  be  considered  to  make 
the  tenant  an  unsatisfactorj-  one.  That  is  an  assertion  of  a  specific 
fact.  Was  it  a  true  assertion?  Having  regard  to  what  took  place 
between  Lady  Day  and  Midsummer,  I  think  that  it  was  not.  On  the 
25th  of  March,  a  quarter's  rent  became  due.  On  the  1st  of  May,  it 
was  whollj'  unpaid  and  a  distress  was  threatened.  The  tenant  wrote 
to  ask  for  time.  The  plaintiffs  replied  that  the  rent  could  not  be 
allowed  to  remain  over  Whitsuntide.  The  tenant  paid  on  the  6th  of 
May  £30,  on  the  13th  of  June  £40,  and  the  remaining  £30  shortly 
before  the  auction.  Now  could  it,  at  the  time  of  the  auction,  be  said 
that  nothing  had  occurred  to  make  Fleck  an  undesirable  tenant?  In 
my  opinion  a  tenant  who  had  paid  his  last  quarter's  rent  by  driblets 
under  pressure  must  be  regarded  as  an  undesirable  tenant. 
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SECTION  II. 

Representation  not  True  in  Faet. 

KIDNEY   V.    STODDAED 

1843.     7  Metcalf,  252. 

Trespass  upon  the  case  for  an  alleged  fraudulent  representation  by 
the  defendant  as  to  the  credit  of  his  son,  Alden  D.  Stoddard,  Jr.,  in 
the  following  letter  to  F.  Delano  of  New  York:  "Fairhaven,  9  mo. 
27,  1841.  Franklin  Delano,  Esq.  My  dear  Sir:  The  bearer,  my  son, 
A.  D.  Stoddard,  Jr.,  wishes  to  purchase  a  bill  of  goods  in  your  city. 
Any  assistance  j'ou  can  render  him,  by  a  recommendation  or  otherwise, 
will  be  gratefully  received  by  him,  and  much  oblige  your  obedient  ser- 
vant, who  will  take  the  liberty  to  say  that  A.  D.  S.  Jr.'s  contracts,  of 
whatever  nature,  will  unquestionably  be  punctually  attended  to.  Very 
respectfully  your  friend,  A.  D.  Stoddard." 

At  the  trial  before  Wilde,  J.,  one  Ammidon  testified  that  he  was 
agent  of  the  plaintiflFs  ;  that  Stoddard,  Jr.,  called  on  him  in  New  York, 
about  the  1st  of  October,  1841,  to  purchase  some  goods,  and  referred 
him  to  Delano ;  that  the  witness  called  on  Delano,  who  showed  said 
letter  to  him,  and  stated  that  he  was  not  acquainted  with  the  j'oung 
man,  but  knew  his  father  and  believed  him  to  be  a  responsible  man  ; 
that  from  the  knowledge  he  had  of  him,  he  should  believe  he'would 
see  his  son  through ;  and  that,  on  the  strength  of  the  letter,  he  should 
sell  the  young  man  goods  to  the  amount  of  four  or  five  hundred  dol- 
lars. That  the  witness,  at  that  time,  sold  to  the  son  goods  to  the 
amount  of  $260,  aud  afterwards  to  the  amount  of  $158.50.  That  the 
son  afterwards  applied  for  more  goods,  but  the  witness  refused  to  sell 
to  him.  The  witness  testified  that  he  would  not  have  sold  him  the 
goods,  had  it  not  been  for  the  said  letter  and  the  representations  of 
Delano ;  that  no  part  of  the  debt  had  ^er  been  paid ;  that  he  had 
never  attempted  to  recover  the  amount  of  the  j'oung  man  ;  that  he 
had  called  on  the  defendant  to  effect  a  settlement,  and  told  him  that 
he  (the  witness)  had  understood,  since  the  sale,  that  his  son  was  a 
minor  at  the  time  the  letter  was  written  ;  that  the  defendant  admitted 
that  such  was  the  fact,  refused  to  pay  the  debt,  and  stated  that  his  son 
had  gone  to  sea  on  a  whaling  voyage. 

There  was  other  evidence  to  show  that  the  son  was  a  minor  when  the 
letter  was  written,  being  between  twenty  and  twent3'-one  years  of  age, 
and  that  he  had  then  been  in  business,  as  a  dealer  in  hats,  a  year  or 
more. 

The  judge  instructed  the  jury  that  when  a  party  intentionally  con- 
ceals a  material  fact,  in  giving  a  letter  of  recommendation,  it  amounts 
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to  a  false  representation ;  that  the  defendant,  giving  a  letter  in  this 
case  to  an  unlimited  amount,  was  bound  to  communicate  every  mate- 
rial fact ;  that  if  he  concealed  the  fact,  that  the  son  was  a  minor,  with 
the  view  to  give  him  a  credit,  knowing  or  believing  that  he  would  not 
get  a  credit  if  that  fact  was  known,  it  was  a  fraud,  and  the  plaintiff 
was  entitled  to  recover  j  that  it  was  immaterial  whether  there  was  any- 
moral  fraud ;  and  that  every  man  was  presumed  to  know  the  conse- 
quences of  his  own  acts. 

The  defendant's  counsel  requested  the  judge  to  instruct  the  jury, 
that  if  the  defendant  gave  his  opinion  merely,  he  was  not  bound  to 
communicate  any  facts  ;  and  that  if  he  gave  an  honest  opinion,  he  was 
not  liable.  But  the  judge  refused  so  to  instruct  the  jury.  It  was  also 
contended  by  the  defendant's  counsel  that  the  plaintiffs  should  have 
made  an  effort  to  recover  the  debt  of  the  son. 

The  jurj'  found  a  verdict  for  the  plaintiffs  for  the  amount  of  the  goods 
sold,  and  the  defendant  moved  for  a  new  trial,. on  the  ground  that  the 
jury  were  misdirected  in  matter  of  law. 

Colby ,  for  the  defendant. 

Miot,  for  the  plaintiffs. 

Hubbard,  J.  This  cause  has  been  argued  with  ability  and  feeling 
by  the  counsel  for  the  defendant  who,  it  has  been  urged,  was  a  father, 
and  whose  letter  was  written  with  strong  expressions  of  parental  confi- 
dence and  affection,  and  at  the  same  time  without  false  allegations  in 
it.  But  while  sympathy  for  a  client  is  highly  praiseworthy  on  the  part 
of  counsel,  the  Court  are  required  not  to  yield  to  sympathies,  or  to  give 
way  to  compassion  ;  but  to  administer  the  law  in  its  integrity,  although 
it  maj"-  seem  to  bear  hardly  in  particular  instances.  To  bend  the  rules  of 
law,  to  avoid  the  pressure  in  individual  cases,  would  produce  uncertainty 
in  the  law  itself,  and  in  the  end  be  subversive  of  justice. 

It  is  argued  that  the  jurj'  were  compelled  to  find  for  the  plaintiffs,  on 
the  mere  concealment  of  a  single  fact  by  the  defendant ;  or,  in  other 
words,  that  the  charge  of  the  presiding  judge  was  erroneous.  But  the 
jury  were  not  directed  to  return  a  verdict  for  the  plaintiffs,  unless  they 
found,  as  a  fact,  that  the  defendant  concealed  that  his  son  was  a 
minor,  with  a  view  to  give  him  a  credit,  and  knowing  or  believing  that 
he  would  not  obtain  a  credit  if  that  fact  were  known. 

It  is  very  certain,  as  has  been  maintained  by  the  defendant's  counsel, 
that  a  mistaken  opinion,  honestly  given,  can  never  be  taken  as  a  fraudu- 
lent representation.  This  is  true  in  principle,  and  supported  abun- 
dantly by  {luthorities.  But  the  misfortune  of  the  defendant's  case  is, 
that  the  verdict  of  the  jurj'  rests  not  on  the  honest  mistake  of  the 
defendant,  but  upon  the  ground  of  material  concealment  of  a  fact  espe- 
cially within  his  knowledge ;  a  fact  important  to  be  known,  as  it 
regarded  the  credit  of  the  son ;  a  fact  designedly  concealed,  and  with 
the  view  of  obtaining  that  credit  for  the  son,  which  he,  the  father,  knew 
or  believed  he  could  not  obtain  if  that  fact  were  known. 

It  needs  no  lengthened  argument  to  establish  the  materialit3-  of  the 
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fact.  The  result  of  this  case  is  a  sufficient  witness  of  it.  The  plain- 
tiffs were  induced  by  the  letter,  from  which  this  fact  was  carefull}'- 
excluded,  to  give  a  credit  to  the  son,  which  they  would  not  otherwise 
have  given ;  and  as  the  direct  consequence  of  it,  they  have  sustained 
the  loss  set  out  in  the  declaration.  Here  then  are  proved  fraud  and 
deceit  on  the  part  of  the  defendant,  and  damage  to  the  plaintiffs  ;  and 
these  facts  have  long  been  held  to  constitute  a  substantial  cause  of 
action.  From  the  time  of  the  judgment  in  the  great  case  of  Pasley  v. 
Freeman,  3  T.  R.  51,  to  the  present  day,  tlirough  the  long  line  of  ' 
decisions  both  in  England  and  America,  the  principle  of  that  case, 
though  with  some  statute  modifications,  remains  unshaken  and 
unimpaired. 

The  case  at  bar  has  been  likened  to  that  of  Tryon  v.  Whitmarsh, 
1  Met.  1 ;  and  the  letters  in  the  two  cases  have  much  similarity.  But 
in  that  case,  in  which  the  authorities  were  carefully  examined  by  the 
Court,  it  was  decided  that  the  letter  might  have  been  written  with  an 
honest  conviction  of  the  truth  of  the  assertions  contained  in  it.  But 
in  the  case  at  bar,  there  was  the  designed  concealment  of  a  fact,  with 
intent  to  procure  a  credit,  which  could  not  be  obtained  if  the  fact  were 
made  known  ;  and  this  the  defendant  well  knew  or  believed.  We  think 
that  the  principles  laid  down  in  that  case,  though  the  verdict  was  set 
aside,  are  decisive  of  the  present  case.  The  Court  there  say,  "  We  are 
therefore  of  opinion  that  the  question  for  the  jury  was,  whether  the 
defendant  knew  that  the  assertion  or  opinion  contained  in  his  letter 
was  false,  or  that  he  did  not  fully  believe  it  to  be  true  ;  or  whether  he 
did  not  conceal  a  material  fact  from  the  knowledge  of  the  plaintiffs, 
with  the  intention  to  deceive  them.  It  is  true,  as  the  defendant's  coun- 
sel have  argued,  that  the  defendant  was  not  bound  to  disclose  the  facts 
on  which  his  opinion  was  founded ;  but  if  he  kept  back  any  material 
fact,  with  the  intent  to  deceive  the  plaintiffs,  this  would  be  fraudulent." 
So  in  Lobdell  v.  Baker,  1  Met.  201,  a  case,  though  very  different 
in  its  facts,  j'et  having  features  of  resemblance  to  tliis,  the  Court  say, 
"  There  was  no  evidence  that  the  defendant  made  any  express  declara- 
tion that  the  note  sold  was  a  valid  note,  and  that  the  makers  and 
indorsers  were  liable  ;  but  we  are  all  of  opinion  that  if  he  fraudulently  ' 
procured  the  indorsement  of  Swan,  and  then  authorized  Winslow  tO' 
sell  the  note,  without  erasing  the  name  of  Swan,  knowing  as  he  did 
that  Swan  was  a  minor,  and  not  by  law  liable  on  the  note,  all  this 
would  be  equivalent  to  an  express  affirmation  that  the  note  was  a  valid 
contract,  on  which  the  makers  of  the  note  and  the  indorsers  were  by 
law  liable." 

It  was  also  argued,  in  arrest  of  judgment,  that  the  plaintiffs  could 
not  recover,  because  they  had  made  no  attempt  to  procure  the  debt 
from  the  son ;  but  it  being  apparent  that  the  declaration  set  forth  a 
good  cause  of  action,  the  defendant's  counsel,  waiving  the  motion  in 
arrest,  argued  that«the  plaintiffs  had  not  made  out  a  case  for  damages, 
because  they  had  not  prosecuted  the  claim  against  the  son  to  final 
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judgment ;  as  infancy  is  only  a  personal  privilege,  and  there  is  no  cer- 
tainty he  would  take  advantage  of  it,  and  the  Court  cannot  presume 
that  he  will  not  pay  an  honest  debt.  But  the  son  did  not  paj'  the 
demand  when  due.  The  plaintiffs  therefore  sustained  the  loss  of  which 
they  complain,  by  reason  of  the  false  representation ;  and  the  injury 
being  complete,  the  cause  of  action  accrued  without  prosecuting  a  suit 
against  the  son.  And  supposing  the  question  turned  on  the  point 
whether  the  plaintiflTs  had  used  due  diligence  to  collect  the  demand  of 
the  son  ;  then  it  might  well  be  replied  that  when  the  plaintiffs  came  to 
the  knowledge  of  the  fact  that  the  son  was  a  minor,  and  applied  to  the 
father  for  a  settlement,  he  refused  to  pay  the  debt,  and  informed  them 
that  his  son  had  gone  to  sea  on  a  whaling  voyage.  If  therefore  the 
plaintiffs  had  been  bound  to  pursue  the  son  in  the  first  instance,  —  as 
we  think  they  were  not,  —  still  this  state  of  facts  would  have  justified 
them  in  not  prosecuting  the  son  before  looking  to  the  father  for  redress ; 
nor  does  it  call  on  them  to  await  his  return.  Ad  vana  sen  impossi- 
bilia  non  cogit  lex.  The  jury  then  having  established  the  fraud  and 
deceit  on  the  part  of  the  defendant,  and  the  damage  to  the  plaintifls, 
the  motion  to  set  aside  the  verdict  is  overruled. 

Judgment  on  the  verdict. 


Lord  Cairns,  in  PEEK  v.   GURNEY. 

1873.     Law  Reports,  6  House  of  Lords,  403. 

Mere  non-disclosure  of  material  facts,  however  morally  censurable, 
however  that  non-disclosure  might  be  a  ground  in  a  proper  proceeding 
at  a  proper  time  for  setting  aside  an  allotment  or  a  purchase  of  shares, 
would  in  my  opinion  form  no  ground  for  an  action  in  the  nature  of  an 
action  for  misrepresentation.  There  must,  in  my  opinion,  be  some  active 
misstatement  of  fact,  or,  at  all  events,  such  a  partial  and  fragmentary 
statement  of  fact,  as  that  the  withholding  of  that  which  is  not  stated 
makes  that  which  is  stated  absolutely  false. 


Mitchell,  J.,  in  NEWELL  v.   RANDALL. 

1884.     32  Minnesota,  172-173. 

It  is  doubtless  the  general  rule  that  a  purchaser,  when  buying  on 
credit,  is  not  bound  to  disclose  the  facts  of  his  financial  condition.  If 
he  makes  no  actual  misrepresentations,  if  he  is  not  asked  an}-  ques- 
tions, and  does  not  give  anj'  untrue,  evasive,  or  partial  answers,  his 
mere  silence  as  to  his  general  bad  pecuniary  condition,  or  his  indebted- 
ness, will  not  constitute  a  fraudulent  concealment.     2  Pom.  Eq.  Jur. 
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§  906 ;  Bigelow  on  Fraud,  36,  37.  But  this  'was  not  a  case  of  mere 
passive  non-disclosure.  The  object  of  De  Laittre's  inquiry  clearly  was 
to  ascertain  Bauman's  financial  condition  and  ability  to  pay.  Bauman's 
statement  was  in  response  to  that  inquiry,  and,  when  he  undertooli  to 
answer,  he  was  bound  to  tell  the  whole  truth,  and  was  not  at  liberty  to 
give  an  evasive  or  misleading  answer,  wliich,  although  literallj'  true, 
was  partial,  containing  only  half  the  truth,  and  calculated  to  convey  a 
false  impression.  The  natural  construction  which  would,  under  the 
circumstances,  be  put  on  this  statement  is  that  he  had  $3,300  capital 
in  liis  business.  It  was  couched  in  language  calculated  to  negative  tlie 
idea  that  this  was  merely  the  gross  amount  of  his  assets,  and  that  he 
owed  debts  to  the  extent  of  two-thirds  or  the  whole  of  that  amount. 
Such  a  statement,  made  under  the  circumstances  it  was,  might  fairly 
and  reasonably  be  understood  as  amounting  to  a  representation  that  he 
had  that  amount  of  capital  which  was  and  would  remain  available,  out 
of  which  to  collect  any  debt  which  he  might  contract  with  plaintiff. 
We  think  this  is  the  way  in  which  men  would  ordinarilj-  have  under- 
stood it.  It  is  immaterial  that  more  explicit  inquiries  by  plaintiff  would 
have  disclosed  the  fact  of  his  indebtedness.  It  does  not  lie  in  Bauman's 
mouth  to  say  that  plaintiff  relied  too  implicitly  on  this  general  state- 
ment. To  tell  half  a  truth  only  is  to  conceal  the  other  half  Con- 
cealment of  this  kind,  under  the  circumstances,  amounts  to  a  false 
representation. 


SECTION  III. 

Defendant's  Belief  as  to  Truth  of  Representation, 
MAHURIN  V.  HARDING. 

1853.     28  New  Hampshire,  128. 

Trespass  on  the  case.  The  declaration  was  as  follows  :  In  a  plea  of 
trespass  on  the  case,  for  that  the  said  J.  &,J.  (defendants),  on  &c.,  at 
&c.,  being  possessed  of  one  mare,  of  a  dark  brown  color,  which  mare 
was  unsound  and  infected  with  a  bad  and  inveterate  disease,  commonly 
called  glanders,  which  rendered  the  said  mare  good  for  nothing ;  and 
the  plaintiff  being  then  and  there  also  possessed  of  another  mare,  of  a 
bay  color,  of  his  own  proper  mare,  of  the  value  of  $100 ;  the  defend- 
ants, to  induce  the  plaintiff  to  exchange  with  them,  did  then  and  there 
falsely  and  fraudulently  affirm  to  the  plaintiff  that  tlieir,  the  said  defend- 
ants', mare  was  tlien  well,  good,  and  sound,  with  the  exception  of  "  a 
slight  touch  of  the  heaves  ; "  whereupon  the  plaintiff,  giving  full  credit 
to  said  defendants'  said  afflrmation,  was  instantly  induced  to  and  did 
then  and  there  deliver  his  said  bay  mare  to  the  defendants  in  exchange 
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for  said  defendants'  brown  mare  as  aforesaid ;  and  the  said  defendants 
did  then  and  there  deliver  their  said  brown  mare  to  the  plaintiff  in  ex- 
change for  the  plaintiflTs  said  bay  mare,  and  also  did  then  and  there  give 
to  the  plaintiff  one  suckling  colt,  of  the  value  of  twenty  dollars,  and 
also  gave  to  the  plaintiff  one  joint  and  several  note  for  thirty  dollars, 
and  one  other  joint  and  several  note  for  five  dollars,  as  boot  between 
said  mares.  Now  the  plaintiff  in  fact  saj-s,  that  the  defendants'  mare 
aforesaid  was  not,  at  the  time  of  the  delivery,  exchange,  and  aflBrmation 
aforesaid,  well,  sound,  or  good  ;  but  that  said  mare  was  then  and  there 
infected  with  and  labored  under  a  bad  and  inveterate  disease,  called 
glauders,  as  aforesaid,  which  made  said  mare  utterly  unfit  for  any  ser- 
vice and  good  for  nothing,  and  ^oon  after  died  of  the  said  glanders,  as 
aforesaid ;  of  all  which  the  said  defendants  were  then  and  there  well 
knowing.  And  so  the  said  defendants,  \>y  means  of  their  said  false 
affirmation,  have  greatly  injured  and  defrauded  the  plaintiff  to  his 
damage,  &e. 

Upon  the  trial  on  the  general  issue,  the  Court  instructed  the  jury  that 
the  plaintiff  must  prove  that  the  aflBrmation  was  both  false  and  fraudu- 
lent, that  in  this  State  the  defendant  is  liable  to  arrest  for  a  fraudulent 
affirmation,  by  which  the  plaintiff  has  suffered  damage,  but  not  for  a  mere 
breach  of  contract,  and  that  in  other  respects  the  distinction  between 
tort  and  contract  is  material  and  should  be  regarded,  and  therefore  if 
they  found  that  the  defendants  stated  as  a  fact  for  the  plaintiff  to  rely 
upon,  that  the  mare  was  sound  (with  the  exception  named  in  the  writ), 
and  found  that  she  was  not  sound ;  3et  if  the  defendants  made  this 
statement  in  entire  good  faith,  fullj-  believing  it  to  be  true,  thej-  are 
not  liable  in  this  form  of  action ;  but  if  the  aflBrmation  was  known,  or 
believed,  or  suspected  bj-  them  to  be  false,  and  the  event  proved  that 
it  was  so,  it  should  be  deemed  fraudulent. 

The  jury  found  a  verdict  for  the  defendants,  which  the  plaintiff  moved 
to  set  aside  because  of  said  instructions. 

JBurns  dt  Fletcher,  for  the  plaintiff. 

J.  W.  &  G.  C.  Williams,  for  the  defendants. 

Bell,  J.  The  declaration  in  this  case  is  in  trespass  on  the. case  for 
deceit  in  a  sale. 

It  is  said  in  some  of  the  books  that  assumpsit  and  case  for  deceit  are 
in  certain  cases  concurrent  remedies  for  the  same  injuries  in,the  sale  of 
horses  ;  and  to  some  extent  this  is  true. 

Where  a  seller  is  chargeable  upon  an  implied  warranty  of  title,  or 
where  he  makes  an  express  warrantj',  or  makes  such  statements  as  to 
the  quality  of  the  article  he  sells  as  he  intends  tlie  purchaser  shall  rely 
upon,  and  which  in  law  constitute  a  warranty :  Morrill  v.  Wallace,  9 
X.  H.  Rep.  Ill  ;  Whitney  v.  Sutton,  10  Wend.  413  ;  Cook  v.  Mosely, 
13  Wend.  277  ;  while  at  the  same  time  he  knows  them  to  be  false,  and 
intends  by  them  to  deceive  and  impose  upon  the  purchaser,  the  buyer 
may  seek  his  redress  either  bj-  action  of  assumpsit  upon  his  warranty, 
or  by  action  of  deceit  for  the  fraud.     Stuart  v.  Willcins,  Doug.  21 ; 
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Williamson:  \.  Allison,  2  East,  1 446;  Wallace  v.  ■Joirman,  2  Stark. 
162;  Wardell  v.  Davis,  13  Johns.  325;  Cravens  v.  Grants  4  Mon. 
126  ;  2  Stephen's  N.  P.  1285. 

The  warrant}'  is  none  the  less  a  contract  because  it  is  the  means  by 
which  a  fraud  is  accomplished,  and  the  fraud  is  in  no  way  diminished, 
because  the  seller  has  at  the  same  time  bound  himself  by  a  warranty. 

But  these  remedies,  though  concurrent,  and  though  they  entitle  the 
sufferer  to  the  same  measure  of  redress  in  damages,  are  bj'  no  means 
identical.  The  distinction  between  the  two  classes  of  actions,  as  being 
founded  respectively  on  tort  and  on  contract,  is  nowhere  neglected  or 
disregarded.  There  are  substantial  differences  at  common  law,  andj  as 
remarked  by  the  learned  judge  who  tried  this  case,"  in  his  charge  to  the 
jury,  the  distinction  is  not  merely  formal,  but  in  the  present  state  of  our 
law  there  is  a  substantial  difference,  which  must  not  be  overlooked.-  In 
tort,  here,  there  is  a  remedy  against  the  person,  which  ordinarily  does 
not  exist  in  actions  on  contracts. 

The  forms  of  declaring  in  these  cases  are  substantiallj- different.  The 
declaration;in. assumpsit  always  states  a  consideration  andapromise  or 
warranty,  and  complains  of  a  breach  of  the  warrantj'.  1  Ch.  PI.  99 ; 
Saund.  PI.  and  Ev.  Ill ;  Carley  v.  Wilkins,  6  Barb.  S.  C.  557  ;  Edick 
V.  Cr.im,  10  Barb.  S.  C.  445.  ■  The  contract  to.  warrant,  of  the  breach 
of  which  the  plaintiff  complains,  and  the  entire  consideration  for  it,  is 
indispensable,  to  be  stated.  Miles  v.  Sheward,  8  "Esist,  7  ;  Webster  \. 
Hodghins,  5  Foster's  Rep.  128. 

In  this  action  \i.  e.  assumpsit]  the  allegations  very  often  introduced, 
that  the  defendant  intended  to  defraud,  that  he  knew  his  warranty-  to 
be  false,  and  that  he  thereby  deceived  and  defrauded  the  plaintiff,  are 
immaterial,  and  need  not  to  be  proved.  The  defendant  is  bound  to 
answer  for  his  false  warrant}',  whether  he  knew  it  to  be  false  or  not; 
whether  he  intended  a  fraud,  or  acted  with  entire  good  faith,  and  fully 
believed  it  to  be  true.  Denison  v.  Halphson,  1  Vent.  Rep.  366 ; 
JVorthcote  v.  Maynard,  3  Keb.  807;  Anon.  Lofflfc,  146;  Gresham  y. 
Postan,  2  C.  &  P.  540 ;  Bayard  v.  Malcom,  1  Johns.  453,  2  Johns. 
560;   Casev.  Boughton,  11  "Wend.  107;   Carley  \.  WilMns,  supra. 

The  declaration  for  deceit  alleges  that  the  defendant  induced  the 
plaintiff  to  purchase  an  article  by  a  warranty  or  by  statements  which 
he  knew  to  be  false,  and  thereby  deceived  and  defrauded  him.  iEhert- 
son  V.  Miles,  6  Johns.  138 ;  Case  v.  Boughton,  supra ;  Carley  v. 
WilMnSi  supra;  Edick  v.  Grim,  supra.  And  this  is  all  that  is  es- 
sential to  be  alleged.  Barney  v.  Dewey,  13  Johns.  224 ;  Weeks  v. 
Burton,  7  Vt.  Rep.  67.  It  is  not  necessary  to  make  any  allegation  in 
relation  to  the  consideration  or  the  terms  of  the  contract  of  sale,  unless 
they  happen  to  be  connected  with  the  fraud  alleged,  in  that  case,  though, 
if  a  party  incautiously  recites  the  particulars  of  such  a  contract,  he  may 
be  compelled  to  prove  them  as  he  states  them,  and  may  fail  if  any  mate- 
rial variance  occurs  in  his  proof.  Weall  v.  King,  12  East,  452  ;  Jones 
V.  Oowley,  4  B.  &  C.  446  ;,  Sands  y.iBurton,  9  East,  349  ;  Morris  v. 


454  MA.HURIN   V.   HAKDING. 

Ziittlegoe,  2  Smith,  394  ;  Slyth  v.  Bampton,  3  Bing.  472  ;  Webster  v. 
Hodgkins,  ub.  sup.;  Hart  v.  Dixon,  1  Sel.  N.  P.  104 ;  2  N.  H.  Rep. 
291;  Barney  v.  Dewey,  supra;  Corwin  v.  Davidson,  9  Cow.  22; 
Porter  V.  Talcott,  1  Cow.  359. 

But  the  intention  to  defraud,  the  knowledge  that  his  warranty  or  his 
statements  were  false,  and  the  fact  that  the  plaintiff  was  thereby  de- 
frauded, constitute,  in  cases  of  this  kind,  the  very  gist  and  foundation 
of  the  action  for  deceit,  and  they  must  be  proved,  or  the  action  must 
fail.  Springwell  v.  Allen,  Alej'n,  91 ;  Parkinson  v.  Lee,  2  East,  313  ; 
Dowding  v.  Mortimer,  2  East,  449  n. ;  2  Stark.  Ev.  266 ;  2  St.  N.  P. 
1286 ;  Dale's  Case,  Cro.  El.  44 ;  Turner  v.  Brent,  12  Mod.  245 ;  1 
Com.  Dig.  Action  for  Deceit,  A.  8.  A.  11,  E.  4 ;  Muertson  v.  Miller, 
6  Johns.  138  ;  Young  v.  Covell,  8  Johns.  23  ;  Addington  v.  Allen,  11 
Wend.  375. 

A  seller  may  in  good  faith  make  statements  as  to  the  qualities  of  the 
articles  he  sells,  believing  them  to  be  true,  and  intending  that  the  pur- 
chaser should  rely  upon  them,  either  in  the  form  of  explicit  warranties, 
or  of  such  representations  as  in  law  constitute  warranties,  and  the  pur- 
chase may  be  made  in  reliance  upon  their  truth  ;  but  the  seller  is  guilty 
of  no  fraud  or  deceit,  for  bad  faith  and  a  design  to  deceive  are  essen- 
tial elements  of  every  fraud,  or  deception ;  and  though  he  may  be  liable 
upon  his  warranty,  j-et  no  action,  founded  on  fraud  or  deceit,  will  lie  in 
such  case.  Stone  v.  Denny,  4  Met.  151 ;  Rubber  Go.  v.  Adams,  23 
Pick.  256 ;  Emerson  v.  Brigham,  10  Mass.  Eep.  197 ;  Kingsbury  v. 
Taylor,  29  Maine  Rep.  508 ;  Hazard  v.  Irwin,  18  Pick.  95 ;  Shrews- 
bury V.  Blunt,  2  M.  &  G.  475 ;  Freeman  v.  Baker,  5  B.  &  Ad.  797 ; 
Page  v.  Bent,  2  Met.  371. 

It  is  on  this  principle  that  it  has  in  many  cases  been  made  a  serious 
question,  what  form  of  allegation  was  sufficient  distinctl3'  to  express 
this  charge.  Chandler  v.  Lopus,  Cro.  Jac.  4  ;  Medina  v.  Stoughton,  1 
Salk.  210;  s.  c.  1  Ld.  Ray.  593  ;  Ledkins  v.  Chissell,  Sid.  146  ;  Nortli- 
cote  v.  Maynard,  supra;  Cross  v.  Garnett,  3  Mod.  261 ;  Warner  v. 
Tallard,  Rolle's  Ab.  91 ;  Elkins  v.  Tresham,  1  Lev.  102 ;  J  Bac.  Ab. 
80;  Bayard  v.  Malcom,  siipra;  Lysney  v.  Selby,  2  Ld.  Ray.  1118; 
Harding  v.  Freeman,  Sty.  310;  s.  c.  1  Rolle's  Ab.  91 ;  1  Com.  Dig. 
Action  for  Deceit,  F.  3,  E.  4. 

If  by  the  exercise  of  some  ingenuity  a  declaration  could  be  drawn 
in  such  a  form  that  it  maj'  seem  doubtful  whether  it  is  designed  to  be 
founded  on  tort  or  on  contract,  and  not  entirely  defective  if  regarded 
as  either  the  one  or  the  other,  yet  it  must  be  held  to  be  founded  either 
in  tort  or  on  contract.  It  cannot  be  considered  as  having  a  double 
.  aspect  or  character,  or  being  either  the  one  or  the  other,  as  the  exi- 
gencies of  the  case  may  from  time  to  time  happen  to  require.  To 
allow  it  such  a  double  character  would  be  contrary  to  the  whole 
theory  of  the  common  law,  and  would  make  it  a  perfect  anomaly  in 
legal  proceedings. 

In  former  times,  the  more  usual  form  of  declaring  in  actions  upon  a 
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false  warranty,  was  in  case  for  deceit,  in  whicii  it  was  more  commonly 
alleged  that  the  defendant  warrantizando  vendidit  an  article  as  sound, 
well  knowing  that  it  was  not  so,  though  declarations  in  assumpsit  were 
not  uncommon,  2  Inst.  Cler.  227 ;  Butterfield  v.  Burrowghs,  1  8alk. 
211 ;  nor  declarations  in  case  without  warrantizando  vendidit.  Firnis 
V.  Leicester,  Cro.  Jac.  474  ;  Boswell  v.  Vaughan,  Cro.  Jac.  196  ;  Cross 
V.  Gamett,  supra;  Kendrick  v.  Burgess,  Mo.  126. 

In  Williamson  v.  Allison,  2  East,  445,  in  1802,  in  a  declaration  upon  a 
warrantizando  vendidit,  it  was  expressly  held,  that  the  declaration  was 
in  case  for  deceit,  but  that  by  striking  out  the  averment  of  the  scienter, 
the  action  might  still  be  maintained  in  tort,  and  therefore  the  scienter 
was  not  necessary  to  be  proved.  It  seems  to  have  been  decided  upon 
the  authority  of  a  nisi  prius  ruling  in  a  case,  where  it  did  not  appear 
whether  the  action  was  on  contract  (where  the  ruling  would  have  been 
right,  but  no  authority  for  the  case  in  hand),  or  in  tort ;  and  it  was 
conjectured  it  must  have  been  in  tort,  because  such  was  then  the  more 
common  form  of  declaring. 

This  decision  seems  to  have  been  since  followed  in  some  cases  in 
England,  Gresham  v.  Postan,  supra;  and  is  cited  in  most  of  the  ele- 
mentary English  books  on  the  subject. 

It  has  been  followed  in  Vermont  and  some  of  the  other  States,  and 
has  been  made  the  basis  of  a  theory  that  in  actions  for  deceit  in  the  sale 
of  personal  property,  if  an  express  warranty  is  proved,  it  is  not  neces- 
sary to  prove  the  scienter,  or  any  allegation  that  the  false  warranty  or 
affirmation  was  made  with  any  design  to  deceive.  But  this  idea  is  not 
supported  by  the  decision  in  Williamson  v.  Allison,  which  is  expressly 
limited  to  a  declaration  upon  a  warrantizando  vendidit.  See  3  Vt.  Rep. 
53  ;  10  Vt.  Rep.  457  ;  17  Vt.  Rep.  583. 

The  English  case  is  without  authority  here,  and  seems  to  us  entirely 
unsupported  by  any  authority  at  common  law.  And  it  seems  to  us  en- 
tirely inconsistent  with  the  doctrines  of  the  common  law  to  hold  that  an 
action  for  deceit  can  be  sustained  without  evidence  of  the  intention  to 
deceive.  It  would  be  unjustifiable  to  hold  that  a  man  may  be  impris- 
oned on  execution  in  an  action  for  a  tort,  where  a  court  should  hold  no 
proof  need  be  produced  but  of  an  express  contract.  In  the  case  of 
CrooTcer  v.  Willard  (Sullivan,  July  Term,  1851),^  it  was  held,  that  a 
count  alleging  a  deceit  in  a  sale  in  the  same  form  as  in  Williamson  v. 
Allison,  could  not  be  joined  with  one  on  contract,  so  far  agreeing  with 
that  case.  But  that  decision  is  entirely  irreconcilable  with  the  case  of 
Vail  V.  Strong,  10  Vt.  Rep.  457,  that  such  a  declaration  has  a  double 
aspect,  which  makes  it  join  well  with  assumpsit  or  trover.  And  the 
same  view  of  such  a  declaration  was  taken  in  Webster  v.  Hodgkins, 
supra.    With  those  decisions  we  remain  entirely  satisfied. 

The  present  case  has  a  declaration  framed  upon  a  diflTerent  principle. 
It  could  not  be  supported  as  a  declaration  on  a  warranty,  on  any  idea 

1  A  note  containing  a  report  of  Crooher  v.  Willard  is  omitted.  —  Ed. 
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of  rejecting  the  allegations  importing  a  charge  of  fraud,  if  the  cases 
referred  to  were  not  questioned. 

It  sets  forth,  that  the  defendants  being  possessed  of  a  horse,  which 
was  unsound,  and  the  plaintiff  of  another,  of  value,  the  defendants,  to 
induce  the  plaintiff  to  exchange  with  them,  did  falsely  and  fraudulently 
affirm  to  him,  that  their  horse  was  sound,  and  the  plaintiff  giving  credit 
to  their  affirmation  was  induced  to  exchange^  and  did  so,  whereas  the 
defendants'  horse  was  not  sound,  «fcc.,  which  they  well  knew,  and  so  the 
defendants,  by  their  false  affirmation,  have  greatly  injured  and  defrauded 
the  plaintiff: 

This  is  a  common  form  of  declaring  in  case  for  deceit.  It  has  no 
feature  of  a  declaration  in  assumpsit.  It  contains  no  promise,;  nor 
undertaking,  nor  consideration  for  an}'. .  It  complains  ,of  no  breach 
of  any  contract,  or  warranty.  It  does  not  even  speak  of  any  war- 
ranty. Its  gist  and  substance  is  that  the  defendants,  bj-  their  false 
and  fraudulent  affirmation,  have  defrauded  the  plaintiff,  and  not  by  any 
breach  of  contract.  Assuredly  no  Court  could  hold  that  such  a  declara-, 
tion  was  proved  by  any  evidence  which  did  not  establish  the  fact  of 
fraud,  of  an  intention  to  deceive^  carried  into  effect  by  statements  known 
to  be  false. 

As,  then,  the  allegation  that  the  defendants  well  knew  their  horse  to 
be  unsound,  was  essential  to  be  inserted  in  the  declaration,  either  in 
direct  terms,  or  in  expressions  of  equivalent  import,  and  necessary  to 
be  proved,  the  charge  of  the  Court  below  was  entireh*  correct,  and  there 
must  be  Judgment  on  the  verdict. 
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1887.     Law  Reports,  37  Clutncery  Division,  541. 

DERRY  ET  ALS,  Appellants  v.  PEEK,  Respondent. 

1889.     Law  Reports,  14  Appeal  Cases,  337.^ 

The  action  in  this  case  was  brought  by  Sir  H.  Peek  against  Mr.  W. 
Derrj',  the  chairman,  and  Messrs.  J.  C.  Wakefield,  M.  M.  Moore,  J. 
Pethick,  and  S.  J.  Wilde,  four  of  the  directors  of  the  Pl^-mouth,  Devon- 
port  and  District  Tramways  Companj',  claiming  damages  for  the  frau- 
dulent misrepresentations  of  the  defendants  wherebj'  the  plaintiff  was 
induced  to  take  shares  in  the  company. 

The  company  was  incorporated  in  the  year '1882  for  making  and 
maintaining  tramways  in  Plymouth,  Devonpoi-t,  and  Stonehouse.  The 
nominal  capital  was  £125,000  in  shares  of  £10  each. 

'  The  arguments  are  omitted  ;  also  that  part  of  the  statement  relative  to  plaintiff's 
reliance  on  the  representation.    Only  one  «f  the  opinions  is  givren  in  full,  -rr  Ed. 
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The  Plymouth,'  Devonport,  and  District  Tramwaj-s  Act,  1882  (45  & 
46  Vict.  c.  clix.),  by  which  the  company  was  incorporated,  contained 
the  following  clause  (sect.  35)  :  — 

"  The  carriages  used  on  the  tramwaj's  may,  subject  to  the  provisions 
of  this  Act,  be  moved  by  animal  power,  and,  with  the  consent  of  the 
Board  of  Trade,  during  a  period  of  seven  years  after  the  opening  of  the 
same  for  public  traffic,  and  with  the  like  consent  during  such  further 
periods  not  exceeding  seven  years  as  the  said  board  may  from  time  to 
time  specify  in  any  order  to  be  signed  by  a  secretary  or  an  assistant 
secretary  of  the  said  board,  by  steam-power  or  any  mechanical  power : 
Provided  always,  that  the  exercise  of  the  powers  hereby  conferred  with 
respect  to  the  use  of  steam  or  any  mechanical  power  shall  be  subject  to 
the  regulations  set  forth  in  the  Schedule  A.  to  this  Act  annexed)  and 
to  any  regulations  which  may  be  added  thereto  or  substituted  therefor 
by  any  order  which  the  Board  of  Trade  may  and  which  they  are  hereby 
empowered  to  make  from  time  to  time,  as  and  when  they  may  think  fit, 
for  securing  to  the  public  all  reasonable  protection  against  danger  in 
the  exercise  of  the  powers  by  this  Act  conferred  with  respect  to  the  use 
of  steam  or  any  mechanical  power  on  the  tramways :  Provided  also, 
that  the  company  shall  not  use  steam-power  or  any  mechanical  power 
on  the  said  tramwaj'S.  unless  and  until  thej'  shall  have  obtained  the  pre- 
vious consent  in  writing  of  the  corporations  [Plymouth  and  Devonport] 
therefor,  and  then  for  such  terms  only  and  subject  to  such  conditions 
and  regulations  as  the  corporations  may  from  time  to  time  prescribe." 

By  sect.  64  it  was  provided  that  the  company  should  not  open  any  of 
the  tramways  for  public  traffic  without  the  consent  of  the  corporations. 

In  October,  1882,  the  directors  issued  a  prospectus  which  contained 
the  following  paragraph  :  "  As  by  sect.  35  of  the  Plymouth  and  Devon- 
port  District  Tramways  Act,  1882,  power  is  given  to  use  either  animal, 
steam,  or  mechanical  means  of  locomotion,  the  directors  will  adopt  that 
motive  power  which  experience  may  demonstrate  to  be  at  once  the 
most  economical  and  effective."  It  did  not  appear  that  the  plaintiff 
ever  received  a  copy  of  this  prospectus. 

On  the  1st  of  February,  1883,  tiie  directors  of  the  companj^  issued  a 
second  prospectus,  which  contained  a  heading  in  large  type  as  follows  : 
"  Incorporated  by  special  Act  of  Parliament  45  &  46  Vict,  authorizing 
the  use  of  steam  or  other  mechanical  motive  power."  The  prospectus 
contained  the  following  paragraphs  :  — 

'*  One  great  feature  of  this  undertaking,  to  which  considerable  impor- 
tance should  be  attached,  is,  that  by  the  special  Act  of  Parliament 
obtained,  the  company  has  the  right  to  use  steam  or  mechanical  motive 
power  instead  of  horses,  and  it  is  fully  expected  that  by  means  of  this 
a  considerable  saving  will  result  in  the  working  expenses  of  the  line^ 
as  compared  with  other  tramways  worked  by  horses." 

«  Looking  to  the  exceptional  advantages  offered  by  this  undertaking, 
from  the  dense  population  of  the  towns  it  traverses,  the  unusually  fav- 
orable conditions  as  to  motive  power  open  to  the  company,  and  the 
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annual  dividends  earned  by  other  companies  which  do  not  enjoy  such 
special  privileges,  the  directors  have  reason  to  believe  that  the  enter- 
prise will  prove  highlj-  remunerative,  and  the  shares  now  for  subscrip- 
tion offer  a  very  favorable  opportunity  for  a  sound  and  progressive 
investment." 

The  defendants  at  the  same  time  issued  a  circular  letter,  which  was 
sent  with  the  prospectus,  in  which  it  was  stated  that  "  the  company  by 
its  Act  enjoys  the  special  privilege  of  the  right  to  use  steam-power 
instead  of  horse-power,  from  which  it  is  expected  considerable  savings 
will  result  in  the  working  expenses." 

The  plaintiff  received  copies  of  this  prospectus  and  circular,  and 
believing,  as  he  alleged,  that  the 'company  had  an  absolute  right  to  use 
steam  and  other  mechanical  power,  and  relying  upon  the  representa- 
tions and  statements  in  the  prospectus  and  circular,  applied  on  the  7th 
of  February  for  400  shares,  for  which  he  paid  £4000. 

About  £40,000  only  of  the  capital  was  subscribed  ;  but  the  directors 
completed  part  of  their  tramway  in  Plymouth.  The  corporation  of 
Devonport  refused  their  consent  to  the  company  opening  the  completed 
part  until  the  remaining  portion  was  read}',  and  on  the  14th  of  Novem- 
ber, 1884,  obtained  an  injunction  restraining  the  company  from  so  doing. 
When  the  Board  9f  Trade  were  applied  to,  they  refused  to  sanction 
the  use  of  steam-power  except  over  a  small  portion  of  the  tramways. 

The  result  was  that  the  company-  was  unable  to  carry  out  its  proposed 
undertaking,  and  a"  petition  for  winding-up  was  presented,  which  was 
followed  by  a  winding-up  order  on  the  2nd  of  May,  1885. 

The  writ  in  this  action  was  issued  on  the  4th  of  February,  1885,  a 
few  days  after  the  petition  for  winding-up,  by  Sir  H.  Peek,  against  the 
chairman  and  directors  named  above,  claiming  in  the  first  instance  a 
rescission  of  the  contract  for  shares  and  repayment  of  the  money  paid 
by  him,  and  damages ;  but  the  writ  was  afterwards  amended,  and 
claimed  only  damages  for  the  misrepresentations  in  the  prospectus  and 
circular. 

The  defence  pleaded  by  the  defendants  was  that  they  did  not  repre- 
sent, or  intend  to  represent,  in  the  prospectus  and  circular,  that  the 
company  had  an  absolute  right  to  use  steam  or  other  mechanical 
power ;  that  the  plaintiff  knew  that  the  use  of  steam  power  was  never, 
or  seldom,  given  unconditionally  to  a  tramway  company,  and  that  he 
was  acquainted,  or  might  have  made  himself  acquainted,  with  the  pro- 
visions of  the  company's  special  Act,  which  was  referred  to  in  the 
prospectus,  and  might  be  seen  at  the  company's  office  ;  and  they  denied 
that  the  plaintiff  was  induced  to  take  the  shares  by  the  representations 
complained  of.  They  also  pleaded  that  if  the  statements  complained 
of  were  untrue,  they  were  made  by  the  defendants  in  good  faith,  and 
that  thej'  had  reasonable  grounds  for  believing  them  to  be  true :  that 
in  fact  the  consent  of  the  corporation  of  Plymouth  to  the  use  of  steam 
was  given  in  June,  1883,  and  the  consent  of  the  Board  of  Trade  to  its 
being  used  in  a  portion  of  the  tramways  had  also  been  given. 
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The  action  came  on  for  hearing  before  Mr.  Justice  Stirling.  At  this 
hearing  the  parties  testified. 

Stirling,  J.  [After  reciting  the  statement  in  the  prospectus.] 
Now,  ia  this  statement  in  the  prospectus  true  or  untrue  ?  It  is  per- 
fectly clear  to  m}'  mind  that  it  is  not  an  accurate  statement  of  the  legal 
position  of  the  company.  At  the  time  when  the  prospectus  was  issued 
the  company  had  not,  and  could  not  have,  as  it  appears  to  me,  the 
absolute  legal  right  to  use  steam  on  the  tramway.  As  it  seems  to 
me,  according  to  the  terms  of  the  section,  the  consent  of  the  Board 
of  Trade  is  a  condition  precedent  to  the  right ;  and  the  right  is 
only  to  be  for  a  period  of  seven  years,  and  with  the  like  consent 
during  such  further  periods  not  exceeding  seven  years,  as  the  board 
may  from  time  to  time  specify.  Further,  the  consents  of  the  corpora- 
tions had  not  in  form  been  obtained.  And  if  I  had,  as  might  have 
been  the  case,  to  give  a  decision  in  an  action  brought  to  rescind  the 
contract  with  a  view  of  getting  rid  of  the  shares,  I  might  have  felt  very 
considerable  difHculty  in  coming  to  a  conclusion  other  than  this,  —  that 
the  statement  in  the  prospectus  was  not  in  accordance  with  the  rights 
of  the  company. 

The  directors  have  all  given  evidence.  ...  I  have  had  the  opportu- 
nity of  seeing- them  in  the  box.  I  have  attended  as  closely  as  I  could 
to  their  demeanor  and  to  the  statements  which  they  have  made  there, 
and  the  impression  which  is  left  upon  my  mind  is  this,  that  however 
much  they  may  have  gone  wrong  in  what  they  did  in  reference  to  those 
sums  which  they  received,  still,  as  regards  this  prospectus,  I  cannot 
bring  myself  to  believe  that  any  one  of  them  acted  with  an  intent  to 
defraud  in  any  waj',  or  was  wilfully  dishonest.  I  thinli  that  if  any  one 
of  those  gentlemen  had  been  told  by  Sir  Henry  Peek,  or  by  any  one 
else,  the  day  after  the  allotment  was  made,  "  You  have  said  in  the 
prospectus  something  which  you  had  no  right  to  say ;  you  have  said 
you  have  a  right  to  use  mechanical  power  when  you  have  not,"  each 
and  every  one  of  them  would  have  stood  aghast.  I  fully  believe  that 
each  of  them  thought  that  the  company  with  which  he  was  connected 
had  the  right,  as  it  is  put  in  the  prospectus,  to  use  steam. 

Now,  that  does  not  end  the  matter.  I  must  further  inquire,  accord- 
ing to  what  has  been  laid  down,  and  in  the  view  which  I  have  proposed 
to  take  of  the  case,  did  they  entertain  that  belief  on  reasonable 
grounds?  Now  I  think  I  must  come  to  the  conclusion  that  they  had 
reasonable  grounds  for  the  belief;  at  all  events,  that  their  grounds  for 
the  belief  were  not  so  unreasonable  as  to  justify  me  in  holding  them 
guilty  of  fraud.  For  what  is  the  state  of  the  case  ?  By  the  general 
Tramways  Act  of  1870,^  it  is  provided  that  all  carriages  used  in  any 
tramway  shall  be  moved  by  the  power  prescribed  by  the  special  Act, 
and  where  no  such  power  is  prescribed,  by  animal  power  only.     There- 

>       I  33  &  34  Vict.  u.  78,  s.  34. 
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fore,  in  a  general  way,  uuless  the  right  to  use  mechanical  power  is 
conferred  by  the  special  Act,  it  cannot  be  used  at  all.  That  being  so, 
it  is  of  the  greatest  importance  that  there  should  be  found  in  the  special 
Act  something  authorizing  the  use  of  mechanical  power.  Now  there  is 
in  this  Act  a  section  which,  subject  to  fetters  and  limitations  no  doubt, 
does  authorize  the  use  of  mechanical  power.  The  mere  existence  of 
that  section  shows  to  my  mind  that,  even  subject  to  the  fetters  and 
limitations  which  are  there  introduced,  Parliament  bad  to  a  certain 
extent  adjudicated  upon  the  subject  and  come  to  the  conclusion  that 
this  was  not  a  case  in  which  the  right  to  use  mechanical  power  should 
be  absolutely  refused  to  the  company.  So  much  I  think  must  be 
inferred  from  the  Act  of  Parliament  itself.  Then,  no  doubt,  there  are 
fetters  and  limitations  imposed  by  the  Act.  But  I  conceive  that  if  any 
one  of  these  gentlemen  had  had  his  attention  called  to,  that  as  showing 
that  he  had  no  right  to  assert  that  the  company  could  use  steam,  he 
■would  have  said:  "You  may  be  right  as  a  matter  of  law,  but  as  a 
matter  of  business  I  saj'  the  statement  is  perfectly  correct.  It  is  true 
we  have  got  to  get  the  consent  of  the  Board  of  Trade  and  of  the  two 
corporations;  but  as  to  the  consent  of  the  two  corporations,  we  have 
got  that  already  practically  5  there  is  no  opposition,  and  there  can  be 
no  question  that  that  will  be  given."  Well,  was  that  inference  unjusti- 
fiable ?  No,  I  think  not.  In  fact  the  corporations  shortlj'  afterwards 
passed  resolutions  authorizing  the  use  of  steam.  Then  as  to  the  Board 
of  Trade.  What  was  the  justification  as  to  the  Board  of  Trade?  It  is 
not  to  be  forgotten  that,  in  mj'  view,  there  is  a  special  power  given  to 
the  Board  of  Trade  here  beyond  that  which  is  conferred  by.  the  general 
Tramways  Act  with  reference  to  the  inspection  and  opening  of  the  line. 
The  general  Tramwa3's  Act  prohibits  the  line  from  being  opened  until 
it  has  been  inspected  by  the  Board  of  Trade  and  certified  to  be  fit  for 
traflBc,  but  beyond  that  there  is  here  a  duty  cast  on  the  Board  of  Trade 
of  saying  whether  mechanical  power  shall  be  used  in  the  tramway  at  all. 
But,  after  all,  was  this,  as  a  matter  of  business,  a  thing  which  it  was 
unreasonable  for  the  directors  to  suppose  could  be  got?  The  Board  of 
Trade  is,  a  public  body.  It  is  one  of  the  great  departments  of  state, 
and  the  head  of  it  is  a  public  minister.  Therefore  it  does  not  act  in  an 
arbitrary  way,  and  even  if  it  were  inclined  to  do  so,  it  wonld  be  under 
the  control  of  Parliament ;  and  if  it  had  to  enforce  its  decisions,  it 
would  also  to  a  certain  extent  be  under  the  control  of  the  law  officers 
of  the  Crown.  But  that  is  not  alL  The  Board  of  Trade  has  been  in 
existence  for  a  long  time,  and  its  mode  of  proceeding  is  well  known  to 
everybody  who  takes  any  interest  in  the  subject,  and  it  is  perfectly 
well  known  that  it  does  not  proceed  in  an  arbitrary  way,  and  its  deci- 
sions commend  themselves  to  men  of  business  and  to  men  of  experience 
in  regard  to  railways  and  tramways,  and  they  know  very  well  that 
when  the  duty  is  cast  upon  the  Board  of  Trade  of  considering  the  open- 
ing of  the  line,  the  Board  will  not  merely,  because  it  chooses  to  say  so, 
stop  the  opening  of  the  line,  but  will  go  into  the  matter,  and  consider 
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the  requirements  of  the  public  safety,  and  that  if  the  Board  is  satisfied 
as  to  that,  there  is  no  risk  of  the  requisite  consent  being  withheld. 
Then,  although  there  was  in  this  case  a  special  duty  thrown  upon  the 
Board  of  Trade,  it  seems  to  me  that  the  directors  might  not  unreason- 
ably come  to  the  conclusion,  as  I  believe  they  did,  that  it  was  a  mere 
matter  of  requirements  after  all,  —  that  the  Board  of  Trade  would  no 
doubt  insist  on  certain  things  being  done,  and  on  certain  things  being 
avoided,  but  that  it  was  a  mere  matter  of  money  and  expenditure  to 
comply  with  the  requirements  of  the  Board,  and  that  if  those  require- 
ments were  complied  with  there  was  no  practical  danger  that  the  con- 
sent would  be  refused. 

Now,  in  my  judgment,  having  seen  the  directors  and  come  to  the 
conclusion  that  they  did,  every  one  of  them,  believe  that  they  had  the 
right  stated  in  the  prospectus,  am  I  to  say  that  their  belief  was  so 
unreasonable,  and  so  unfounded,  and  their  proceedings  so  reckless  or 
careless  that  they  ought  to  be  fixed  with  the  consequences  of  deceit? 
In  my  judgment  I  think  not.  Mercantile  men  dealing  with  matters  of 
business  would  be  the  first  to  cry  out  if  I  extended  the  notion  of  deceit 
into  what  is  honestly  done  in  the  belief  that  these  things  would  come 
about,  and  when  they  did  not  come  about  make  them  liable  in  an  action 
of  fraud.  I  cannot,  therefore,  under  these  circumstances,  come  to  the 
conclusion  that  this  was  fraudulent  in  anj'  sense  which  would  render 
these  defendants  liable  to  an  action  for  deceit. 

[The  learned  Judge  was  also  of  opinion  that  the  plaintiff  had  not 
proved  that  he  relied  on  the  statement  in  the  prospectus.] 

The  action  was  ordered  to  be  dismissed  with  costs. 

From  this  judgment  of  Stirling,  J.,  the  plaintiff  appealed. 

On  appeal,  the  judgment  was  reversed  by  Cotton,  Hannen,  and 
Lopes,  L.  JJ. 

Portions  of  the  opinions  were  as  follows  :  — 

Cotton,  L.  J.  Then  the  next  point  to  be  considered  is  what  in  fact 
is  the  statement  which  is  relied  upon  as  misleading?  I  think  there  are 
two  statements  relied  upon.  First,  there  is  the  heading  of  this  prospec- 
tus, which  was  of  the  29th  of  January,  1883.  It  was  this  :  ' '  Incorporated 
by  special  Act  of  Parliament  45  &  46  Vict,  authorizing  the  use  of 
steam  or  other  mechanical  motive  power."  That  was  not  so  much 
relied  .upon,  and  might,  I  think,  be  explained  away.  What  was  really 
relied  upon  was  this  :  "  One  great  feature  of  this  undertaking,  to  which 
considerable  importance  should  be  attached,  is  that  by  the  special  Act 
of  Parliament  the  company  has  the  right  to  use  steam  or  mechanical 
motive  power  instead  of  horses,  and  it  is  fully  expected  that  by  means 
of  this  a  considerable  saving  will  result  in  the  working  expenses  of  the 
line,  as  compared  with  other  tramways  worked  by  horses." 

Now,  what  was  the  position  of  things  at  this  time?  By  the  general 
Act,  unless  the  special  Act  authorized  it,  no  motive  power  could  be 
used  except  horses.     In  the  35th  section  of  the  special  Act  there  was  a 
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provision  that  "  carriages  used  on  the  tramways  may,  subject  to  the 
provisions  of  this  Act,  be  moved  b}'  animal  power,  and,  witli  the  con- 
sent of  the  Board  of  Trade  during  a  period  of  seven  years  after  the 
opening  of  the  same  for  public  traffic,  and  with  the  like  consents  during 
such  further  period  not  exceeding  seven  years  as  the  said  board  ma}- 
from  time  to  time  specify  in  any  order  signed  by  the  assistant-secretary 
or  secretary,  by  steam-power  or  any  mechanical  power."  It  might  be 
said,  and  it  was  said  in  argument,  that  the  general  Act  divided  tram- 
way companies  into  two  classes,  viz.,  those  which  could  only  use 
horse-power  and  those  which  could  also  use  steam-power ;  and  that 
this  ought  to  be  read  as  bringing  this  company  witliin  the  division  of 
companies  which  are  freed  from  the  restrictions  in  the  Act  of  1870, 
and  have  got  themselves  put  by  Parliament  into  another  position ;  of 
being  in  the  second  class  of  tramwaj'  companies,  which  could  use  not 
only  horse-power  but  also  steam-power.  But  can  that  be  said  to  be  the 
meaning  of  this  statement?  In  my  opinion  it  cannot,  because  it  does 
not  speak  of  this  as  an  Act  of  Parliament  removing  the  restriction  of 
the  general  Act,  and  as  giving  them  power  probablj-  to  obtain  author- 
itj'  to  use  steam-power,  but  it  speaks  of  the  eompanj-  having  the  right, 
which  must,  in  my  opinion,  be  the  then  present  right,  at  the  time  when 
the  prospectus  was  issued,  to  use  steam-power.  It  does  not -state  that, 
if  they  get  authoritj'  from  the  Board  of  Trade  to  use  tliis,  then  the 
probable  result  will  be  that  the  working  expenses  will  be  greatl}'  dimin- 
ished, but  speaks  of  this  right  to  use  steam-power  as  that  which  is  so 
within  the  power  of  the  directors  that  by  that  means  the  compan}'  will 
as  a  fact,  and  not  as  a  mere  prospective  probable  advantage,  be  enabled 
to  reduce  considerably  the  working  expenses.  That  agrees  with  the 
heading,  which  points  out,  not  that  it  is  a  corapanj'  which  is  allowed 
by  Act  of  Parliament  to  get  this  power,  but  speaks  of  it  as  a  company 
which  actuallj-,  in  fact,  has  the  power  to  do  that  which  will  be  a  consid- 
erable saving  of  expense,  and  will  make  it,  therefore,  a  much  more 
profitable  company  than  it  would  otherwise  be.  That  in  my  opinion  is 
the  real  meaning,  and  the  fair  construction  of  that  statement  contained 
in  the  prospectus. 

As  far  as  I  see,  the  great  contention  on  behalf  of  the  directors  was 
not  that  which  I  have  suggested  might  be  the  construction,  but  it  was 
partly  this,  that  the  mere  approval  on  behalf  of  the  Board  of  Trade  of 
the  plans  which  were  submitted  to  them  was  equivalent  to  giving  the 
consent  required  by  that  section ;  and  this,  I  think,  is  what  was 
adopted  by  Mr.  Justice  Stirling,  viz.,  that  it  was  so  probable  that  the 
Board  of  Trade  would  give  the  consent  that  the  directors  were  justified 
in  making  this  statement.  Now,  as  regards  the  latter  point,  I  do  not 
think  the  probabilitj'  that  thej*  would  obtain  this  authority  from  the 
Board  of  Trade  is  equivalent  to  the  statement  which  was  made.  If 
such  a  statement  had  been  made,  there  could  have  been  no  question. 
Of  course,  they  are  not  liable  for  merely  expressing  an  opinion  which 
they  might  well  and  honestly  entertain,  and  I  think  probably  did  enter- 
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tain,  that  the  Board  of  Trade  would  grant  their  consent.  But  the 
statement  is  not  to  that  effect,  but  is,  in  my  opinion,  a  statement  that 
they  have,  at  the  present  moment,  power  to  use  steam. 

I  think  that  contention  cannot  assist  the  directors  in  such  a  matter 
as  this,  where  the  statement  is  of  a  positive  fact.  I  think  the  plaintiff 
has  a  right  to  insist  that  the  defendants  are  liable  for  the  ordinary 
meaning  of  the  words  used,  because,  however  much  people  in  their  own 
minds  may  mean  to  qualify  their  statements,  if  a  man  makes  a  state- 
ment which,  according  to  its  ordinary  meaning,  bears  a  particular 
construction,  he,  in  my  opinion,  is  liable  to  those  who,  reading  it  and 
construing  it  reasonabh',  do  put  upon  it  the  primary  meaning  and  the 
fair  construction  of  the  words  used.  And  here  we  find  on  the  evidence 
(and  I  think  Mr.  Justice  Stirling  relied  on  the  plaintiff's  statement) 
the  plaintiff  does  state  in  his  evidence  that  he  did  treat  this  as  a  state- 
ment that  the  company  had  the  absolute  right  to  use  steam  power  for 
the  purposes  of  locomotion. 

I  have  come  to  the  conclusion  (I  think  not  differing  from  Mr.  Justice 
Stirling  in  that)  that  this  was  a  statement  tliat  they  had  at  that  moment 
the  absolute  power,  without  any  restriction,  to  use  steam  for  the  pur- 
pose of  propelling  their  carriages,  and  that  this  was  false. 

Then  we  must  consider  this  further  point,  which,  of  course,  it  is 
necessary  for  the  plaintiff  to  make  out.  Had  the  defendants  reason- 
able ground  for  believing  the  statement  to  be  true  ?  What  is  said  by 
the  defendants  ?  Some  of  the  defendants  say  that  they  knew  what  the 
rights  were,  and  they  knew  that  no  consent  had  been  given  by  the 
Board  of  Trade. 

I  understand  Mr.  Justice  Stirling's  view  with  regard  to  the  reason- 
able ground  to  be  this.  He  thought  that  they  had  reasonable  ground 
as  men  of  business  for  believing  that  in  fact  this  consent  of  the  Board 
of  Trade  would  be  obtained.  I  think  if  it  turned  upon  that  I  should 
agree  with  him.  Probably  they  would  expect  this,  although  some  of 
them  afterwards  thought  it  would  not  be  desirable  that  ste&m-power 
should  be  employed  upon  the  line.  I  do  not  rely  upon  that.  But  I 
think  they  may  have  thought  the  Board  of  Trade  would  probably  grant 
it.  That,  as  I  say,  does  not  make  true  that  statement  which  "in  fact 
they  made,  although  a  very  little  alteration  would  have  made  the  state- 
ment which  they  made  true  in  fact,  if  they  had  only  said,  "  subject  to 
the  consent  of  the  Board  of  Trade."  Then  there  would  not  have  been 
that  misstatement,  and  it  could  not  have  been  said  that  by  any  mis- 
staitement  on  their  part  the  plaintiff  had  been  induced  to  take  the 
shares. 

Hannen,  J.  But  Mr.  Justice  Stirling  then  proceeds  to  deal  with  the 
facts.  His  judgment  seems  to  amount  to  this :  that  because  there  was 
a  possibility  of  the  sanction  of  the  Board  of  Trade  being  obtained,  and 
the  defendants  believed  they  would  obtain  that  sanction  in  the  future  as 
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a  matter  of  course,  that  was  a  reasonable  ground  for  stating  that  they 
had  it  in  the  present.  I  can  onl^'  say  with  great  regret  that  I  entirely 
differ  from  that  view.  It  appears  to  me  that  nothing  can  morally 
justify  a  man  in  stating  a  thing  as  a  fact,  as  existing  at  present, 
because  he  expects  that  it  will  exist  in  the  future.  And  when  Mr. 
Justice  Stirling  says  that  mercantile  men  dealing  with  matters  of  busi- 
ness would  be  the  first  to  cry  out  if.  he  extended  the  notion  of  deceit 
into  what  is  honestly  done  in  the  belief  that  these  things  would  come 
about,  I  can  only  say  that  there  are  two  classes  of  mercantile  men. 
There  are  those  who  have  lax  notions  of  the  duty  of  taking  care  to  be 
accurate,  and  those  who  are  scrupulously  careful  to  observe  this  duty ; 
and  it  is  the  opinion  of  the  latter  class  to  which  I  attach  most 
importance. 

LoPES,  L.  J.  I  come  to  the  conclusion  that  a  reader  of  ordinary 
intelligence  would  understand  that  in  that  prospectus  was  contained  a 
definite  assertion  of  a  then  existing  fact,  that  is,  a  right  to  use  steam- 
power.  I  cannot  think  that  anj'  reader  of  ordinary'  intelligence  reading 
those  passages  would  come  to  the  conclusion  that  it  meant  only  an 
assertion  of  what  I  call  a  violent  probability,  —  that  a  consent  to  use 
steam-power  would  be  obtained. 

If  that  is  the  meaning,  then  the  question  arises,  was  it  a  false  state- 
ment? It  seems  to  me  that  that  is  a  matter  which  cannot  be  contested 
and  which  in  point  of  fact  was  not  contested.  It  is  perfectlj-  clear  by 
reference  to  the  special  Act  that  no  steam-power  could  be  used  without 
the  consent  of  the  Board  of  Trade  and  the  two  corporations  of  Ply- 
mouth and  Devonport. 

The  defendants,  Derry  et  als,  appealed  from  the  decision  of  the 
Court  of  Appeal  to  the  House  of  Lords.' 

Sir  Horace  Davey,  Q.  C,  and  Moulton,  Q.  C.  {Mr.  Muir  Mackenzie 
with  them),  for  appellants. 

Bompas,  Q.  C,  and  Byrne,  Q.  C,  {Batullo  with  them),  for 
respondent. 

The  decision  of  the  Court  of  Appeal  was  reversed  by  the  unanimous 
decision  of  Lords  Halsbdky,  Watson,  Bkamwell,  Fitzgerald,  and 
Herschell  ;  all  of  whom  delivered  opinions. 

Some  portions  of  the  opinions  of  Lord  Halsbur}'  and  Lord  Bramwell 
are  given  below.     The  opinion  of  Lord  Herschell  is  given  in  full. 

Lord  Halsburt,  L.  C.  My  Lords,  when  I  turn  to  the  question  of 
fact  ^  I  confess  I  am  not  altogether  satisfied.  In  the  first  place  I  think 
the  statement  in  the  prospectus  was  untrue,  —  untrue  in  fact,  and  to 
the  minds  of  such  persons  as  were  likely  to  take  shares  I  think  well 
calculated  to  mislead.  I  think  such  persons  would  have  no  idea  of  the 
technical  division  between  tramways  that  had  rights  to  use  mechanical 

1  "The  whole  evidence  given  on  this  appea)  has  been  laid  before  your  Lord- 
ships, .  .  ."  LoBD  FitzGerald;  L.  R.  14  App.  Cas.  p.  357.  —  Ed. 
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.means  and  tramwaj's  that  had  not.  What  I  think  they  would  under- 
stand would  be  that  this  particular  tramway  was  in  an  exceptionably 
advantageous  position,  —  that  the  statement  was  of  a  present  existing 
fact,  that  it  had  at  the  time  of  the  invited  subscription  for  shares  the 
right  to  use  steam.  And  I  think  such  a  statement  if  wilfully  made  with 
the  consciousness  of  its  inaccuracy  would  give  rise  to  an  action  for 
deceit,  provided  that  damage  had  been  sustained  if  a  person  had  acted 
upon  a  belief  induced  by  such  a  prospectus. 

But  upon  the  question  whether  these  statements  were  made  with  a 
consciousness  of  their  misleading  character,  I  cannot  but  be  influenced 
by  the  opinions  entertained  by  so  many  of  your  Lordships  that  they  are 
consistent  with  the  directors'  innocence  of  any  intention  to  deceive. 

The  learned  judge  who  saw  and  heard  the  witnesses  acquitted  the 
defendants  of  intentional  deceit,  and  although  the  Court  of  Appeal  held 
them  liable,  overruling  the  decision  of  the  learned  judge  below,  they 
appear  to  me  to  have  justified  their  decision  upon  grounds  which  I  do 
not  think  tenable,  nameh-,  that  thej-,  the  directors,  were  liable  because 
they  had  no  reasonable  ground  for  the  belief  which  nevertheless  it  is 
assumed  they  sincerely  entertained. 

LoED  Bkamwell.  The  alleged  untrue  statement  is  that  "  The 
company  has  the  right  to  use  steam  or  mechanical  power  instead  of 
horses,"  and  that  a  saving  would  be  thereby  effected.  Now,  this  is 
certainly  untrue,  because  it  is  stated  as  an  absolute  right,  when  in 
truth  it  was  conditional  on  the  approval  of  the  Board  of  Trade,  and  the 
sanction  or  consent,  of  two  local  boards;  and  a  conditional  right  is 
not  the  same  as  an  absolute  right.  It  is  also  certain  that  the  defend- 
ants knew  what  the  truth  was,  and  therefore  knew  that  what  they 
said  was  untrue.  But  it  does  not  follow  that  the  statement  was  frau- 
dulently made.  There  are  various  kinds  of  untruth.  There  is  an 
absolute  untruth,  an  untruth  in  itself,  that  no  addition  or  qualification 
can  make  true ;  as,  if  a  man  says  a  thing  he  saw  was  black,  when  it 
was  white,  as  he  remembers  and  knows.  So,  as  to  knowing  the  truth. 
A  man  may  know  it,  and  yet  it  may  not  be  present  to  his  mind  at  the 
moment  of  speaking ;  or,  if  the  fact  is  present  to  his  mind,  it  may  not 
occur  to  him  to  be  of  any  use  to  mention  it.  For  example,  suppose  a 
man  was  asked  whether  a  writing  was  necessary  in  a  contract  for  the 
making  and  purchase  of  goods,  he  might  well  say  "Yes,"  without  add- 
ing that  payment  on  receipt  of  the  goods,  or  part,  would  suffice.  He 
might  well  think  that  the  question  he  was  asked  was  whether  a  contract 
for  goods  to  be  made  required  a  writing  like  a  contract  for  goods  in 
existence.  If  he  was  writing  on  the  subject  he  would,  of  course,  state 
the  exception  or  qualification. 

Now,  consider  the  case  here.  These  directors  naturally  trust  to 
their  solicitors  to  prepare  their  prospectus.  It  is  prepared  and  laid 
before  them.  They  find  the  statement  of  their  power  to  use  steam 
without  qualification.  It  does  not  occur  to  them  to  alter  it.  They 
swear  they  had  no  fraudulent  intention.     At  the  very  last  they  cannot 

30 
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see  the  fraud.  There  is  their  oath,  their  previous  character  unitn- 
peached,  and  there  is  to  mj'  mind  this  further  consideration :  the  truth 
would  have  served  their  purpose  as  well.  "  We  have  power  to  use 
steam,  etc.,  of  course  with  the  usual  conditions  of  the  approval  of  the 
Board  of  Trade  and  the  consent  of  the  local  authorities,  but  we  may 
make  sure  of  these  being  granted,  as  the  Board  of  Trade  has  already 
allowed  the  power  to  be  inserted  in  the  Act,  and  the  local  authorities 
have  expressed  their  approbation  of  the  scheme."  (See  plaintiffs 
answer,  313,''  which  shows  that  he  would  have  been  content  with  tliat 
statement.) 

During  the  argument  I  said  I  am  not  sure  that  I  should  not  have 
passed  the  prospectus.  I  will  not  say  so  now,  because  certainly  I 
would  not  pass  it  now  after  knowing  the  unfortunate  use  made  of  the 
statement,  and  no  one  can  tell  what  would  have  been  the  state  of  his 
mind  if  one  of  the  factors  influencing  it  was  wanting.  But  I  firmly 
believe  it  might  have  been,  and  was,  honestlj-  done  by  these  defend- 
ants.    Stirling,  J.,  saw  and  heard  them,  and  was  of  that  opinion. 

Lord  Herschell.  My  Lords,  in  the  statement  of  claim  in  this 
action  the  respondent,  who  is  the  plaintiff,  alleges  that  the  appellants 
made  in  a  prospectus  issued  by  them  certain  statements  which  were 
untrue,  that  thej'  well  knew  that  the  facts  were  not^as  stated  in  the 
prospectus,  and  made  the  representations  fraud  nlently,  and  with  the 
view  to  induce  the  plaintiff  to  take  shares  in  the  companj-. 

"  This  action  is  one  which  is  commonh'  called  arl  action  of  deceit,  a 
mere  common-law  action."  This  is  the  description  of  it  given  by 
Cotton,  L.  J.,  in  delivering  judgment.  I  think  it  important  that  it 
should  be  borne  in  mind  that  such  an  action  differs  essentiallj-  from  one 
brought  to  obtain  rescission  of  a  contract  on  the  ground  of  misrepre- 
sentation of  a  material  fact.  The  principles  which  govern  the  two 
actions  differ  widelj'.  Where  rescission  is  claimed  it  is  only  necessary 
to  prove  that  there  was  misrepresentation  ;  then,  however  honestlj'  it 
may  have  been  made,  however  free  from  blame  the  person  who  made 
it,  the  contract,  having  been  obtained  by  misrepresentation,  cannot 
stand.  In  an  action  of  deceit,  on  the  contrarj-,  it  is  not  enough  to 
establish  misrepresentation  alone ;  it  is  conceded  on  all  hands  that 
something  more  must  be  proved  to  cast  liability  upon  the  defendant, 
though  it  has  been  a  matter  of  controversy  what  additional  elements 
are  requisite.  I  lay  stress  upon  this  because  observations  made  by- 
learned  judges  in  actions  for  rescission  have  been  cited  and  much  relied 
upon  at  the  bar  by  counsel  for  the  respondent.  Care  must  obviously 
be  observed  in  applying  the  language  used  in  refation  to  such  actions 
to  an  action  of  deceit.  Even  if  the  scope  of  the  language  used  extend 
beyond  the  particular  action  which  was  being  dealt  with,  it  must  be 
remembered  that  the  learned  judges  were  not  engaged  in  determining 
what  is  necessary'  to  support  au  action  of  deceit,  or  in  discriminating 
with  nicetj-  the  elements  which  enter  into  it. 

'  The  references  are  to  the  Appendix  printed  for  the  House. 
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There  is  another  class  of  actions  which  I  must  refer  to  also  for  the 
purpose  of  putting  it  aside.  I  mean  those  cases  where  a  person  within 
whose  special  province  it  laj'  to  know  a  particular  fact,  has  given  an 
erroneous  answer  to  an  inquiry  made  with  regard  to  it  by  a  person 
desirous  of  ascertaining  the  fact  for  the  purpose  of  determining  his 
course  accordingly,  and  has  been  held  bound  to  make  good  the  assur- 
ance he  has  given.  Burrowes  v.  Lock,  10  Ves.  470,  may  be  cited  as 
an  example,  where  a  trustee  had  been  asked  by  an  intended  lender, 
upon  the  security  of  a  trust  fund,  whether  notice  of  any  prior  incum- 
brance upon  the  fund  had  been  given  to  him.  In  cases  like  this  it  has 
been  said  that  the  circumstance  that  the  answer  was  honestly  made  in 
the  belief  that  it  was  true  affords  no  defence  to  the  action.  Lord  Sel- 
borne  pointed  out  in  Brownlie  v.  Campbell,  5  App.  Cas.  p.  935,  that 
these  cases  were  in  an  altogether  different  category  from  actions  to 
recover  damages  for  false  representation,  such  as  we  are  now  dealing 
with. 

One  other  observation  I  have  to  make  before  proceeding  to  consider 
the  law  which  has  been  laid  down  by  the  learned  judges  in  the  Court  of 
Appeal  in  the  case  before  your  Lordships.  "  An  action  of  deceit  is  a 
common-law  action,  and  must  be  decided  on  the  same  principles, 
whether  it  be  brought  in  the  Chancery  Division  or  any  of  the  Common 
Law  Divisions,  there  being,  in  my  opinion,  no  such  thing  as  an  equit- 
able action  for  deceit."  This  was  the  language  of  Cotton,  L.  J.,  in 
Arkwright  v.  Newbovld,  17  Ch.  D.  320.  It  was  adopted  by  Lord 
Blackburn  in  Smith  v.  Chadwick,  9  App.  Cas.  193,  and  is  not,  I  think, 
open  to  dispute. 

In  the  Court  below  Cotton,  L.  J.,  said  :  "  What  in  my  opinion  is  a 
correct  statement  of  the  law  is  this,  that  where  a  man  makes  a  state- 
ment to  be  acted  upon  bj'  others  which  is  false,  and  which  is  known  bj' 
him  to  be  false,  or  is  made  bj'  him  recklessly,  or  without  care  whether 
it  is  true  or  false,  that  is,  without  any  reasonable  ground  for  believing 
it  to  be  true,  he  is  liable  in  an  action  of  deceit  at  the  suit  of  any  one  to 
whom  it  was  addressed,  or  any  one  of  the  class  to  whom  it  was 
addressed,  and  who  was  materially  induced  by  the  misstatement  to  do 
an  act  to  his  prejudice."  About  much  that  is  here  stated  there  cannot, 
I  think,  be  two  opinions.  But  when  the  learned  Lord  Justice  speaks  of 
a  statement  made  recklesslj-  or  without  care  whether  it  is  true  or  false, 
that  is,  without  any  reasonable  ground  for  believing  it  to  be  true,  I  find 
myself,'  with  all  respect,  unable  to  agree  that  these  are  convertible 
expressions.  To  make  a  statement,  careless  whether  it  be  true  or 
false,  and  therefore  without  any  real  belief  in  its  truth,  appears  to  me 
to  be  an  essentially  different  thing  from  making,  through  want  of  care, 
a  false  statement,  which  is  nevertheless  honestly  believed  to  be  true. 
And  it  is  surely  conceivable  that  a  man  may  believe  that  what  he  states 
is  the  fact,  though  he  has  been  so  wanting  in  care  that  the  Court  may 
think  that  there  were  no  sufficient  grounds  to  warrant  his  belief.  I 
shall  have  to  consider  hereafter  whether  the  want  of  reasonable  ground 
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for  believing  the  statement  made  is  sufficient  to  support-  an  action  of 
deceit.  I  am  only  concerned  for  the  moment  to  point  out  that  it  does 
not  follow  that  it  is  so,  because  there  is  authority  for  saying  that  a 
statement  made  recklesslj',  without  caring  whether  it  be  true  or  false, 
affords  sufficient  foundation  for  such  an  action. 

That  the  learned  Lord  Justice  thought  that  if  a  false  statement  were 
made  without  reasonable  ground  for  believing  it  to  be  true  an  action  of 
deceit  would  lie,  is  clear  from  a  subsequent  passage  in  his  judgment. 
He  saj's  that  when  statements  are  made  in  a  prospectus  like  the  pres- 
ent, to  be  circulated  amongst  persons  in  order  to  induce  them  to  take 
shares,  "there  is  a  duty  cast  upon  the  director  or  other  person  who 
makes  those  statements  to  take  Care  that  there  are  no  expressions  in 
them  which  in  fact  are  false ;  to  take  care  that  he  has  reasonable 
ground  for  the  material  statements  which  are  contained  in  that  docu- 
ment which  he  prepares  and  circulates  for  the  ver3-  purpose  of  its  being 
acted  upon  bj'  others." 

The  learned  judge  proceeds  to  say :  "  Although  in  my  opinion  it  is 
not  necessary  that  there  should  be  what  I  should  call  fraud,  yet  in  these 
actions,  according  to  my  view  of  the  law,  there  must  be  a  departure 
from  dutj',  that  is  to  say,  an  untrue  statement  made  without  any  rear 
sonable  ground  for  believing  that  statement  to  be.  true ;  and  in  ray 
opinion  when  a  man  makes  an  untrue  statement  with  an  intention  that 
it  shall  be  acted  upon  without  any  reasonable  ground  for  believing  that 
statement  to  be  true  he  makes  a  default  in  a  duty  which  was  thrown 
upon  him  from  the  position  he  has  taken  upon  ^  himself,  and  he  violates 
the  right  which  those  to  whom  he  makes  the  statement  have  to  have 
true  statements  only  made  to  them." 

Now  I  have  first  to  remark  on  these  observations  that  the  alleged 
"  right "  must  surely  be  here  stated  too  widely,  if  it  is  intended  to  refer 
to  a  legal  right,  the  violation  of  which  maj'  give  rise  to  an  action  for 
damages.  For  if  there  be  a  right  to  have  true  statements  only  made, 
this  will  render  liable  to  an  action  those  who  make  untrue  statements, 
however  innocently.  This  cannot  have  been  meant.  I  think  it  must 
have  been  intended  to  make  the  statement  of  the  right  correspond  with 
that  of  the  alleged  duty,  the  departure  from  which  is  said  to  be  making 
an  untrue  statement  without  any  reasonable  ground  for  believing  it  to 
be  true.  I  have  further  to  observe  that  the  Lord  Justice  distinctly 
sa3-s  that  if  there  be  such  a  departure  from  duty  an  action  of  deceit  can 
be  maintained,  though  there  be  not  what  he  should  call  fraud.  I  shall 
have  by-and-by  to  consider  the  discussions  which  have  arisen  as  to  the 
difference  between  the  popular  understanding  of  the  word  "  fraud  "  and 
the  interpretation  given  to  it  by  lawyers,  which  have  led  to  the  use  of 
such  expressions  as  "  legal  fraud,"  or  "  fraud  in  law ; "  but  I  may  state 
at  once  that,  in  m}'  opinion,  without  proof  of  fraud  no  action  of  deceit  is 
maintainable.  When  I  examine  the  cases  which  have  been  decided 
upon  this  branch  of  the  law,  I  shall  endeavor  to  sJaow  that  there  is 
abundant  authoritj-  to  warrant  this  proposition. 
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I  return  now  to  the  judgments  delivered  in  the  Court  of  Appeal.  Sir 
James  Hannen  says  :  "  I  take  the  law  to  be  that  if  a  man  takes  upon 
himself  to  assert  a  thing  to  be  true  which  he  does  not  know  to  be  true, 
and  has  no  reasonable  ground  to  believe  to  be  true,  in  order  to  induce 
another  to  act  upon  the  assertion,  who  does  so  act  and  is  thereby 
damnified,  the  person  so  damnified  is  entitled  to  maintain  an  action  for 
deceit.''  Again,  Lopes,  L.  J.,  states  what,  in  his  opinion,  is  the  result 
of  the  cases.  I  will  not  trouble  your  Lordships  with  quoting  the  first 
three  propositions  which  he  lays  down,  although  I  do  not  feel  sure  that 
the  third  is  distinct  from,  and  not  rather  an  instance  of,  the  case  dealt 
with  by  the  second  proposition.  But  he  says  that  a  person  making  a 
false  statement,  intended  to  be  and  in  fact  relied  on  by  the  person  to 
whom  it  is  made,  may  be  sued  by  the  person  damaged  thereby  5 
"  Fourthl}',  if  it  is  untrue  in  fact,  but  believed  to  be  true,  but  without 
any  reasonable  grounds  for  such  belief." 

It  will  thus  be  seen  that  all  the  learned  judges  concurred  in  thinking, 
that  it  was  sufficient  to  prove  that  the  representations  made  were  not 
in  accordance  with  factj  and  that  the  person  making  them  had  no  rea-, 
sonable  ground  for  believing  them.  They  did  not  treat  the  absence  of 
such  reasonable  ground  as  evidence  merely  that  the  statements, were 
made  recklessly,  careless  whether  they  were  true  or  false,  and  without 
belief  that  they  were  true,  but  they  adopted  as  the  teat  of  liability,  not 
the  existence  of  belief  in  the  truth  of  the  assertions  made,  but  whether 
the  belief  in  them  was  founded  upon  any  reasonable,  grounds.  It  will 
be  seen,  further,  that  the  Court  did  not  purport  to  be  establishing  any 
new  doctrine.  They  deemed  that  they  were  only  following  the  cases 
already  decided,  and  that  the  proposition  which  they  concurred  in  lay- 
ing down  was  established  by  prior  authorities.  Indeed,  Lopes,  L.  J., 
expressly  states  the  law  in  this  respect  to  be  well  settled.  This  renders 
a  close  and  critical  examination  of  the  earlier  authorities  necessary. 

I  need  go  no  further  back  than  the  leading  case  of  Pasley  v.  Free- 
man, 2  Smith's  L.  C.  74.  If  it  was  not  there  for  the  first  time  held 
that  an  action  of  deceit  would  lie  in  respect  of  fraudulent  representa- 
tions against  a  person  not  a  party  to  a  contract  induced  by  them,  the 
law  was  at  all  events  not  so  well  settled  but  that  a  distinguished  judge, 
Grose,  J.,  differing  from  his  brethren  on  the  bench,  held  that  such  an 
action  was  not  maintainable.  BuUer,  J.,  who  held  that  the  action  lay, 
adopted  in  relation  to  it  the  language  of  Croke,  J.,  in  3  Bulstrode,  95, 
who  said  :  "  Fraud  without  damage,  or  damage  without  fraud,  gives  no 
cause  of  action,  but  where  these  two  concur  an  action  lies."  In  review- 
ing the  case  of  Crosse  v.  Gardner,  Carth.  90,  he  says :  "  Knowledge  of 
the  falsehood  of  the  thing  asserted  is  fraud  and  deceit ; "  and  further, 
after  pointing  out  that  in  Risney  v.  Selby,  1  Salk.  211,  the  judgment 
proceeded  wholly  on  the  ground  that  the  defendant  knew  what  he 
asserted  to  be  false,  he  adds:  "The  assertion  alone  will  not  maintain 
the  action,  but  the  plaintiflT  must  go  on  to  prove  that  it  was  false,  and 
that  the  defendant  knew  it  to  be  -so,"  the  latter  words  being  specially 
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emphasized.  Kenj'on,  C.  J.,  said :  "  The  plaintiffs  applied  to  the 
defendant,  telling  him  that  they  were  going  to  deal  with  Falch,  and 
desired  to  be  informed  of  his  credit,  when  the  defendant  fraudulently, 
and  knowing  it  to  be  otherwise,  and  with  a  design  to  deceive  the  plain- 
tiffs, made  the  false  affirmation  stated  on  the  record,  by  which  they 
sustained  damage.  Can  a  doubt  be  entertained  for  a  moment  but  that 
this  is  injurious  to  the  plaintiffs  ?  "  In  this  case  it  was  evidentlj-  con- 
sidered that  fraud  was  the  basis  of  the  action,  and  that  such  fraud 
might  consist  in  making  a  statement  known  to  be  false. 

Haycraft  v.  Creasy,  2  East,  92,  was  again  an  action  in  respect  of  a 
false  affirmation  made  by  the  defendant  to  the  plaintiff  about  the  credit 
of  a  third  party  whom  the  plaintiff  was  about  to  trust.  The  words 
complained  of  were,  "  I  can  assure  you  of  my  own  knowledge  that  you 
may  credit  Miss  R.  to  any  amount  with  perfect  safety."  All  the  judges 
were  agreed  that  fraud  was  of  the  essence  of  the  action,  but  they 
differed  in  their  view  of  the  conclusion  to  be  drawn  from  the  facts. 
Lord  Kenyon  thought  that  fraud  had  been  proved  because  the  defend- 
ant stated  that  to  be  true  within  his  own  knowledge  which  he  did  not 
know  to  be  true.  The  other  judges  thinking  that  the  defendant's  words 
vouching  his  own  knowledge  were  no  more  than  a  strong  expression  of 
opinion,  inasmuch  as  a  statement  concerning  the  credit  of  another  can 
be  no  more  than  a  matter  of  opinion,  and  that  he  did  believe  the 
lad3''s  credit  to  be  what  he  represented,  held  that  the  action  would  not 
lie.  It  is  beside  the  present  purpose  to  inquire  which  view  of  the  facts 
was  the  more  sound.  Upon  the  law  there  was  no  difference  of  opinion. 
It  is  a  distinct  decision  that  knowledge  of  the  falsitj'  of  the  affirmation 
made  is  essential  to  the  maintenance  of  the  action,  and  that  belief  in 
its  truth  affords  a  defence. 

I  maj'  pass  now  to  Foster  v.  Charles,  7  Bing.  105.  It  was  there 
contended  that  the  defendant  was  not  liable,  even  though  the  represen- 
tation he  had  made  was  false  to  his  knowledge,  because  he  had  no 
intention  of  defrauding  or  injuring  the  plaintiff.  This  contention  was 
not  upheld  by  the  Court,  Tindal,  C.  J.,  saying  :  "  It  is  fraud  in  law  if 
a  party  makes  representations  which  he  knows  to  be  false,  and  injury 
ensues,  although  the  motives  from  which  the  representations  proceeded 
maj'  not  have  been  bad."  This  is  the  first  of  the  cases  in  which  I  have 
met  with  the  expression  "  fraud  in  law."  It  was  manifestly  used  in 
relation  to  the  argument  that  the  defendant  was  not  actuated  by  a 
desire  to  defraud  or  injure  the  person  to  whom  the  representation  was 
made.  The  popular  use  of  the  word  "  fraud"  perhaps  involves  gener- 
ally' the  conception  of  such  a  motive  as  one  of  its  elements.  But  I  do 
not  think  the  Chief  Justice  intended  to  indicate  anj'  doubt  that  the  act 
which  he  characterized  as  a  fraud  in  law  was  in  truth  fraudulent  as  a 
matter  of  fact  also.  Wilfully  to  tell  a  falsehood,  intending  that  another 
shall  be  led  to  act  upon  it  as  if  it  were  the  truth,  may  well  be  termed 
fraudulent,  whatever  the  motive  which  induces  it,  though  it  be  neither 
gain  to  the  person  making  the  assertion  nor  injury  to  the  person  to 
whom  it  is  made. 


PEEK   V.    DEREY   ET   ALS.  471 

Foster  v.  Charles,  7  Bing.  105,  was  followed  in  Oorbett  v.  Brown, 
8  Bing.  33,  and  shortly  afterwards  in  Polhill  v.  Walter,  3  B.  &  Ad.  114. 
The  learned  counsel  for  the  respondent  placed  great  reliance  on  this 
case,  because  although  the  jury  had  negatived  the  existence  of  fraud  in 
fact  the  defendant  was  nevertheless  held  liable.  It  is  plain,  however, 
that  all  that  was  meant  by  this  finding  of  the  jury  was  that  the  defend- 
ant was  not  actuated  by  any  corrupt  or  improper  motive,  for  Lord 
Tenterden  says,  "  It  was  contended  that  ...  in  order  to  maintain  this 
species  of  action  it  is  not  necessary  to  prove  that  the  false  representa- 
tion was  made  from  a  corrupt  motive  of  gain  to  the  defendant  or  a 
wicked  motive  of  injury  to  the  plaintiff;  it  was  said  to  be  enough  if  a 
representation  is  made  which  the  partj-  making  it  knows  to  be  untrue, 
and  which  is  intended  by  him,  or  which  from  the  mode  in  which  it  is 
made  is  calculated,  to  induce  another  to  act  on  tlie  faith  of  it  in  such  a 
way  as  that  he  may  incur  damage,  and  that  damage  is  actually  incurred. 
A  wilful  falsehood  of  such  a  nature  was  contended  to  be  in  the  legal 
sense  of  the  word  a  fraud,  and  for  this  position  was  cited  Foster  v. 
Charles,  7  Bing.  105,  to  which  may  be  added  the  recent  case  of  Cor- 
beU  v.  Brown,  8  Bing.  33.  The  principle  of  these  cases  appears  to  us 
to  be  well  founded,  and  to  apply  to  the  present." 

In  a  later  case  of  Crawshay  v.  Thompson,  4  M.  &  Gr.  357,  Maule, 
J.,  explains  Polhill  v.  Walter,  3  B.  &  Ad.  114,  thus :  "  If  a  wrong  be 
done  by  a  false  representation  of  a  party  who  knows  such  representa- 
tion to  be  false,  the  law  will  infer  an  intention  to  injure.  That  is  the 
effect  of  Polhill  V.  Walter,  3  B.  &  Ad.  114."  In  the  same  case,  Cress- 
well,  J.,  defines  "  fraud  in  law,"  in  terms  which  have  been  often  quoted. 
"The  cases,"  he  says,  "  may  be  considered  to  establish  the  principle 
that  fraud  in  law  consists  in  knowingly  asserting  that  which  is  false  in 
fact  to  the  injury  of  another." 

In  Moens  v.  Heyworth,  10  M.  &  W.  p.  157,  which  was  decided  in  the 
same  year  as  Crawshay  v.  Thompson,  4  M.  &  Gr.  357,  Lord  Abinger 
having  suggested  that  an  action  of  fraud  might  be  maintained  where  no 
moral  blame  was  to  be  imputed,  Parke,  B.,  said:  "  To  support  that 
count  (viz.,  a  count  for  fraudulent  representation)  it  was  essential  to 
prove  that  the  defendants  knowingly  "  (and  I  observe  that  this  word  is 
emphasized),  "  by  words  or  acts,  made  such  a  representation  as  is  stated 
in  the  third  count,  relative  to  the  invoice  of  these  goods,  as  they  knew 
to  be  untrue." 

The  next  case  in  the  series,  Taylor  v.  Ashton,  11  M.  &  W.  401,  is 
one  which  strikes  me  as  being  of  great  importance.  It  was  an  action 
brought  against  directors  of  a  bank  for  fraudulent  representations  as  to 
its  affairs,  whereby  the  plaintiff  was  induced  to  take  shares.  The  jury 
found  the  defendants  not  guilty  of  fraud,  but  expressed  the  opinion  that 
they  had  been  guilty  of  gross  negligence.  Exception  was  taken  to  the 
mode  in  which  the  case  was  left  to  the  jury,  and  it  was  contended  that 
their  verdict  was  suflScient  to  render  the  defendants  liable  ;  Parke,  B., 
however,  in  delivering  the  opinion  of  the  Court  said  :   "  It  is  insisted 
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that  even  that  [viz.,  the  gross  negligence  which  the  juiy  had  found], 
accompanied  with  a  damage  to  the  plaintiff  in  consequence  of  that 
gross  negligence,  would  be  suflScient  to  give  him  a  right  of  action. 
From  this  proposition  we  entirely  dissent,  because  we  are  of  opinion 
that  independently  of  any  contract  between  the  parties  no  one  can  be 
made  responsible  for  a  representation  of  this  kind  unless  it  be  fraudu- 
lently made.  .  .  .  But  then  it  was  said  that  in  order  to  constitute 
that  fraud  it  was  not  necessary  to  show  that  the  defendants  knew  the 
fact  they  stated  to  be  untrue,  that  it  was  enough  that  the  fact  was 
untrue  if  they  communicated  that  fact  for  a  deceitful  purpose,  and  to 
that  proposition  the  Court  is  prepared  to  assent.  It  is  not  necessary  to 
show  that  the  defendants  knew  the  facts  to  be  untrue  ;  if  they  stated  a 
fact  which  was  untrue  for  a  fraudulent  purpose,  thej-  at  the  same  time 
not  believing  that  fact  to  be  true,  in  that  case  it  would  be  both  a  legal 
and  moral  fraud." 

Now  it  is  impossible  to  conceive  a  more  emphatic  declaration  than 
this,  that  to  support  an  action  of  deceit  fraud  must  be  proved,  and  that 
nothing  less  than  fraud  will  do.  I  can  find  no  trace  of  the  idea  that  it 
would  suffice  if  it  were  shown  that  the  defendants  had  not  reasonable 
grounds  for  believing  the  statements  they  made.  It  is  difficult  to  under- 
stand how  the  defendants  could,  in  the  case  on  which  I  am  commenting, 
have  been  guilt}-  of  gross  negligence  in  making  the  statements  they 
did,  if  they  had  reasonable  grounds  for  believing  them  to  be  true,  or  if 
they  had  taken  care  that  they  had  reasonable  grounds  for  making  them. 

All  the  cases  I  have  hitherto  referred  to  were  in  courts  of  first 
instance.  But  in  Collins  v.  Evans,  5  Q.  B.  804,  820,  they  were 
reviewed  by  the  Exchequer  Chamber.  The  judgment  of  the  Court  was 
delivered  by  Tindal,  C.  J.  After  stating  the  question  at  issue  to  be 
"  whether  a  statement  or  representation  which  is  false  in  fact,  but  not 
known  to  be  so  by  the  party  making  it,  but,  on  the  contrarj-,  made 
honestly  and  in  the  full  belief  that  it  is  true,  affords  a  ground  of 
action,"  he  proceeds  to  say:  "The  current  of  the  authorities,  from 
Pasley  v.  Freeman,  2  Smith's  L.  C.  74,  downwards,  has  laid  down  the 
general  rule  of  law  to  be  that  fraud  must  concur  with  the  false  state- 
ment in  order  to  give  a  ground  x)f  action."  Is  it  not  clear  that  the 
Court  considered  that  fraud  was  absent  if  the  statement  was  "made 
honestly,  and  in  the  full  belief  that  it  was  true  "  ? 

In  Evans  v.  Edmonds,  13  C.  B.  777,  Maule,  J.,  expressed  an  im- 
portant opinion,  often  quoted,  which  has  been  thought  to  carrj'  the  law 
further  than  the  previous  authorities,  though  I  do  not  think  it  really 
does  so.  He  said  :  "  If  a  man  having  no  knowledge  whatever  on  the 
subject  takes  upon  himself  to  represent  a  certain  state  of  facts  to  exist 
he  does  so  at  his  peril,  and  if  it  be  done  either  with  a  view  to  secure 
some  benefit  to  himself  or  to  deceive  a  third  person  he  is  in  law  guilty 
of  a  fraud,  for  he  takes  upon  himself  to  warrant  his  own  belief  of  the 
truth  of  that  which  he  so  asserts.  Although  the  person  making  the 
representaticm  may  have  no  knowledge  of  its  falsehood  the  represeilta' 
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tion  may  still  have  been  fraudulently  made."  The  foundation  of  this 
proposition  manifestly  is  that  a  person  making  any  statement  which  he 
intends  another  to  act  upon  must  be  taken  to  warrant  his  belief  in  its 
truth.  Any  person  making  such  a  statement  must  always  be  aware 
that  the  person  to  whom  it  is  made  will  understand,  if  not  that  he  who 
makes  it  knows,  yet  at  least  that  he  believes  it  to  be  true.  And  if  he 
has  no  such  belief  he  is  as  much  guilty  of  fraud  as  if  he  had  made  any 
other  representation  which  he  knew  to  be  false,  or  did  not  believe  to 
be  true. 

I  now  arrive  at  the  earliest  ease  in  which  I  find  the  suggestion  that 
an  untrue  statement  made  without  reasonable  ground  for  believing  it 
will  support  an  action'  for  deceit.  In  Western  Hank  of  Scotland  v. 
Addie,  Law  Rep.  1  H.  L.  Sc.  145,  162,  the  Lord  President  told  the 
jury  "  that  if  a  case  should  occur  of  directors  taking  upon  themselves 
to  put  forth  in  their  report  statements  of  importance  in  regard  to  the 
affairs  of  the  bank  false  in  themselves  and  which  thej'  did  not  believe, 
or  had  no  reasonable  ground  to  believe  to  be  true,  that  would  be  a  mis- 
representation and  deceit."  Exception  having  been  taken  to  this 
direction  without  avail  in  the  Court  of  Session,  Lord  Chelmsford  in  this 
House  said :  "  I  agree  in  .the  propriety  of  this  interlocutor.  In  the 
argument  upon  this  exception  the  case  was  put  of  an  honest  belief 
being  entertained  by  .the  directors,  of  the  reasonableness  of  which  it 
was  said  the  jur}',  upon  this  direction,  would  have  to  judge.  But  sup- 
posing a  person  makes  an  untrue  statement  which  he  asserts  to  be  the 
result  of  a  bond  fide  belief  in  its  truth,  how  can  the  bona  fides  be  tested 
■  except  by  considering  the  grounds  of  such  belief  ?  And  if  an  untrue 
statement  is  made,  founded  upon  a  belief  which  is  destitute  of  all  rea- 
sonable grounds,  or  which  the  least  inquiry  would  immediately  correct, 
I  do  not  see  that  it  is  not  fairly  and  correctly  characterized  as  mis- 
representation and  deceit." 

I  think  there  is  here  some  confusion  between  that  which  is  evidence 
of  fraud  and  that  which  constitutes  it.  A  consideration  of  the  grounds 
of  belief  is  no  doubt  an  important  aid  in  ascertaining  whether  the  belief 
was  really  entertained.  A  man's  mere  assertion  that  he  believed  the 
statement  he  made  to  be  true  is  not  accepted  as  conclusive  proof  that 
he  did  so.  There  may  be  such  an  absence  of  reasonable  ground  for  his 
belief  as,. in  spite  of  his  assertion,  to  carry  conviction  to  the  mind  that  he 
had  not  really  the  belief  which  he  alleges.  If  the  learned  Lord  intended 
to  go  further,  as  apparently  he  did,  and  to  say  that  though  the  belief 
was  really  entertained,  yet  if  there  were  no  reasonable  grounds  for  it, 
the  person  making  the  statement  was  guilty  of  fraud  in  the  same  way 
as  if  he  had  known  what  he  stated  to  be  false,  I  say,  with  all  respect, 
that  the  previous  authorities  afford  no  warrant  for  the  view  that  an 
action  of  deceit  would  lie  under  such  circumstances.  A  man  who  forms 
his  belief  carelessly,  or  is  unreasonably  credulous,  may  be  blameworthy 
when  he  makes  a  representation  on  which  another  is  to  act,  but  he  is 
not,  in  my  opinion^. fraudulent  in  the  sense  in  which  that  word  was 
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used  in  all  the  cases  from  Pusley  v.  Freeman,  2  Smith's  L.  C.  74, 
down  to  that  with  which  I  am  now  dealing.  Even  when  the  expression 
' '  fraud  in  law  "  has  been  employed  there  has  always  been  present,  and 
regarded  as  an  essential  element,  that  the  deception  was  wilful,  either 
because  the  untrue  statement  was  known  to  be  untrue,  or  because  belief 
in  it  was  asserted  without  such  belief  existing. 

I  have  made  these  remarks  with  the  more  confidence  because  they 
appear  to  me  to  have  the  high  sanction  of  Lord  Cranworth.  In  deliver- 
ing his  opinion  in  the  same  case  he  said  :  "  I  confess  that  my  opinion 
was,  that  in  what  his  Lordship  (the  Lord  President)  thus  stated,  he 
went  beyond  what  principle  warrants.  If  persons  in  the  situation  of 
directors  of  a  bank  make  statements  as  to  the  condition  of  its  affairs 
which  they  bond  fide  believe  to  be  true,  I  cannot  think  they  can  be 
guilty  of  fraud  because  other  persons  think,  or  the  Court  thinks,  or 
your  Lordships  think,  that  there  was  no  sufficient  ground  to  warrant 
the  opinion  which  they  had  formed.  If  a  little  more  care  and  caution 
must  have  led  the  directors  to  a  conclusion  different  from  that  which 
they  put  forth,  this  may  afford  strong  evidence  to  show  that  they  did 
not  really  believe  in  the  truth  of  what  thej'  stated,  and  so  that  they 
were  guilty  of  fraud.  But  this  would  be  the  consequence  not  of  their 
having  stated  as  true  what  they  had  not  reasonable  ground  to  believe  to 
be  true,  but  of  their  having  stated  as  true  what  they  did  not  believe  to 
be  true." 

Sir  James  Hannen,  in  his  judgment  below,  seeks  to  limit  the  applica- 
tion of  what  Lord  Cranworth  says  to  cases  where  the  statement  made 
is  a  matter  of  opinion  only.  With  all  deference  I  do  not  think  it  was 
intended  to  be  or  can  be  so  limited.  The  direction  which  he  was  con- 
sidering, and  which  he  thought  went  beyond  what  true  principle  war- 
ranted, had  relation  to  making  false  statements  of  importance  in  regard 
to  the  affairs  of  the  bank.  When  this  is  borne  in  mind,  and  the  words 
which  follow  those  quoted  b}'  Sir  James  Hannen  are  looked  at,  it 
becomes  to  my  mind  obvious  that  Lord  Cranworth  did  not  use  the  words 
"  the  opinion  which  they  had  formed  "  as  meaning  anj'thing  different 
from  "  the  belief  which  they  entertained." 

The  opinions  expressed  by  Lord  Cairns  in  two  well-known  cases 
have  been  cited  as  though  thej'  supported  the  view  that  an  action  of 
deceit  might  be  maintained  without  any  fraud  on  the  part  of  the  person 
sued.  I  do  not  think  thej^  bear  an^'  such  construction.  In  the  case  of 
Reese  Silver  Mining  Co.  v.  Smith,  Law  Rep.  4  H.  L.  64,  79,  he  said: 
"  If  persons  take  upon  themselves  to  make  assertions  as  to  which  they 
are  ignorant  whether  they  are  true  or  untrue,  they  must,  in  a  civil  point 
of  view,  be  held  as  responsible  as  if  thej'  had  asserted  that  which  they 
knew  to  be  untrue."  This  must  mean  that  the  persons  referred  to  were 
conscious  when  making  the  assertion  that  they  were  ignorant  whether 
it  was  true  or  untrue.  For  if  not  it  might  be  said  of  anj'  one  who  inno- 
cently makes  a  false  statement.  He  must  be  ignorant  that  it  is  untrue, 
for  otherwise  he  would  not  make  it  innocently ;  he  must  be  ignorant 
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that  it  IS  true,  for  by  the  h3'pothesis  it  is  false.  Construing  the  lan- 
guage of  Lord  Cairns  in  the  sense  I  have  indicated,  it  is  no  more  than  an 
adoption  of  the  opinion  expressed  by  Maule,  J.,  in  Evans  v.  Edmonds, 
13  C.  B.  777.  It  is  a  ease  of  the  representation  of  a  person's  belief  in 
a  fact  when  he  is  conscious  that  he  knows  not  whether  it  be  true  or 
false,  and  when  he  has  therefore  no  such  belief.  When  Lord  Cairns 
speaks  of  it  as  not  being  fraud  in  the  more  invidious  sense,  he  refers,  I 
think,  onlj-  to  the  fact  that  there  was  no  intention  to  cheat  or  injure. 

In  Peek  v.  Gurney,  Law  Eep.  6  H.  L.  377,  409,  the  same  learned 
Lord,  after  alluding  to  the  circumstance  that  the  defendants  had  been 
acquitted  of  fraud  upon  a  criminal  charge,  and  that  there  was  a  great 
deal  to  show  that  they  were  laboring  under  the  impression  that  the  con- 
cern had  in  it  the  elements  of  a  profitable  commercial  undertaking, 
proceeds  to  say :  "  They  may  be  absolved  from  any  charge  of  a  wilful 
design  or  motive  to  mislead  or  defraud  the  public.  But  in  a  civil  pro- 
ceeding of  this  kind  all  that  your  Lordships  have  to  examine  is  the 
question,  was  there,  or  was  there  not,  misrepresentation  in  point  of  fact? 
If  there  was,  however  innocent  the  motive  may  have  been,  your  Lord- 
ships will  be  obliged  to  arrive  at  the  consequences  which  properly 
would  result  from  what  was  done."  In  the  case  then  under  consideration 
it  was  clear  that  if  there  had  been  a  false  statement  of  fact  it  had  been 
knowingly  made.  Lord  Cairns  certainly  could  not  have  meant  that  in 
an  action  of  deceit  the  only  question  to  be  considered  was  whether  or 
not  there  was  misrepresentation  in  point  of  fact.  All  that  he  there 
pointed  out  was  that  in  such  a  case  motive  was  immaterial ;  that  it 
mattered  not  that  there  was  no  design  to  mislead  or  defraud  the  public  if 
a  false  representation  were  knowingly  made.  It  was  therefore  but  an 
affirmation  of  the  law  laid  down  in  Foster  v.  Charles,  7  Bing.  10'5, 
Polhill  V.  Walter,  3  B.  &  Ad.  114,  and  other  cases  I  have  already 
referred  to. 

I  come  now  to  very  recent  cases.  In  Weir  v.  Bell,  3  Ex.  D.  238, 
Lord  Bramwell  vigorously  criticised  the  expression  "  legal  fraud,"  and 
indicated  a  very  decided  opinion  that  an  action  founded  on  fraud  could 
not  be  sustained  except  by  the  proof  of  fraud  in  fact.  I  have  already 
given  my  reasons  for  thinking  that,  until  recent  times  at  all  events,  the 
judges  who  spoke  of  fraud  in  law  did  not  mean  to  exclude  the  existence 
of  fraud  in  fact,  but  only  of  an  intention  to  defraud  or  injure. 

In  the  same  case  Cotton,  L.  J.,  stated  the  law  in  much  the  same  way 
as  he  did  in  the  present  case,  treating  "recklessly"  as  equivalent  to 
"  without  any  reasonable  ground  for  believing  "  the  statements  made. 
But  the  same  learned  judge  in  ArkwrigM  v.  Newhold,  17  Ch.  D.  301, 
laid  down  the  law  somewhat  differently,  for  he  said :  "  In  an  action  of 
deceit  the  representation  to  found  the  action  must  not  be  innocent,  that 
is  to  say,  it  must  be  made  either  with  knowledge  of  its  being  false,  or 
with  a  reckless  disregard  as  to  whether  it  is  or  is  'not  true."  And  his 
exposition  of  the  law  was  substantially  the  same  in  Edgington  v.  Fitz- 
maurice,  29  Ch.  D.  459.    In  this  latter  case  Bowen,  L.  J.,  defined 
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what  the  plaintiff  must  prove  in  addition  to  the  falsity  of  the  statement 
as,  "  secondly,  that  it  was  false  to  the  knowledge,  of  the  defendants,  or 
that  they  made  it  not  caring  whether  it  was  true  or  false." 

It  only  remains  to  notice  the  case  of  Smith  v.  Chadwick,  20  Ch.  D. 
27,  44,  67.  The  late  Master  of  the  Rolls  there  said,  "A  man  may 
issue  a  prospectus  or  make  any  other  statement  to  induce  another  to 
enter  into  a  contract,  believing  that  his  statement  is  true,  and  not 
intending  to  deceive ;  but  he  may  through  carelessness  have  made 
statements  which  are  not  true,  and  which  he  ought  to  have  known  were 
not  true,  and  if  he  does  so  he  is  liable  in  an  action  for  deceit ;  he  can- 
not be  allowed  to  escape  merelj'  because  he  had  good  intentions,  and 
did  not  intend  to  defraud."  This,  *like  everjiihing  else  that  fell  from 
that  learned  judge,  is  worthy  of  respectful  consideration.  With  the  last 
sentence  I  quite  agree,  but  I  cannot  assent  to  the  doctrine  that  a  false 
statement  made  through  carelessness,  and  which  ought  to  have  been 
known  to  be  untrue,  of  itself  renders  the  person  who  makes  it  liable  to 
an  action  for  deceit.  This  does  not  seem  to  me  by  any  means  neces- 
sarily to  amount  to  fraud,  without  which  the  action  wiU  not,  in  my 
opinion,  lie. 

It  must  be  remembered  that  it  was  not  requisite  for  Sir  George 
Jessel  in  Smith  v.  Chadwick,  20  Ch.  D.  27,  44,  67,. to  form  an  opinion 
whether  a  statement  carelessly  made,  but  honestly  believed,  could  be 
the  foundation  of  an  action  of  deceit.  The  decision  did  not  turn  on 
any  such  point.  The  conclusion  at  which  he  arrived  is  expressed  in 
these  terms :  "  On  the  whole  I  have  come  to  the  conclusion  that  this, 
although  in  some  respects  inaccurate,  and  in  some  respects  not  alto- 
gether free  from  imputation  of  carelessness,  was  a  fair,  honest,  and 
hona  fde  statement  on  the  part  of  the  defendants,  and  by  no  means 
exposes  them  to  an  action  for  deceit." 

I  may  further  note  that  in  the  same  case,  Lindlej',  L.  J.,  said :  "  The 
plaintiflF  has  to  prove,  first,  that  the  misrepresentation  was  made  to 
him ;  secondlj',  he  must  prove  that  it  was  false ;  thirdly,  that  it  was 
false  to  the  knowledge  of  the  defendants,  or  at  all  events  that  the}-  did 
not  believe  the  truth  of  it."  This  appears  to  be  a  different  statement 
of  the  law  to  that  which  I  have  just  criticised,  and  one  much  more  in 
accord  with  the  prior  decisions. 

The  case  of  Smith  v.  Chadwick  was  carried  to  j'our  Lordships'  House. 
9  App.  Cas.  187,  190.  Lord  Selborne  thus  laid  down  the  law:  "I 
conceive  that  in  an  action  of  deceit  it  is  the  duty  of  the  plaintiff  to 
establish  two  things  ;  first,  actual  fraud,  which  is  to  be  judged  of  hy  the 
nature  and  character  of  the  representations  made,  considered  with 
reference  to  the  object  for  which  they  were  made,  the  knowledge  or 
means  of  knowledge  of  the  person  making  them,  and  the  intention 
which  the  law  justly  imputes  to  ever}-  man  to  produce  those  conse- 
quences which  are  the  natural  result  of  his  acts  ;  and  secondly,  he  must 
establish  that  this  fraud  was  an  inducing  cause  to  the  contract."  It 
will  be  noticed  that  the  noble  and  learned  Lord  regards  the  proof  of 
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actual  fraud  as  essential ;  all  the  other  matters  to  which  he  refers  are 
elements  to  be  considered  in  determining  whether  such  fraud  has  been 
established.  Lord  Blaclcburn  indicated  that  although  he  nearly  agreed 
with  the  Master  of  the  Rolls,  that  learned  judge  had  not  quite  stated 
what  he  concoiyed  to  be  the  law.  He  did  not  point  out  precisely  how 
far  he  differed,  but  it  is  impossible  to  read  his  judgment  in  this  case, 
or  in  that  ot  Brownlie  v.  Campbell,  5  App.  Cas.  925,  without  seeing 
that  in  his  opinion  proof  of  actual  fraud  or  of  a  wilful  deception  was 
requisite. 

Having  now  drawn  attention,  I  believe,  to  all  the  cases  having  a 
material  bearing  upon  the  -question  under  consideration,  I  proceed  to 
state  briefly  the  conclusions  to  which  I  have  been  led.  I  think  the 
authorities  establish  the  following  propositions:  First,,  in  order  to 
sustain  an  action  of  deceit  there  must  be  proof  of  fraud,  and  nothing 
short  of  that  will  sulHce.  Secondly,  fraud  is  proved  when  it  is  shown 
that  a  false  representation  has  been  made  (1 )  knowinglj',  or  (2)  without 
belief  in  its  truth,  or  (3)  recklessly,  careless  whether  it  be  true  or  false. 
Although  I  have  treated  the  second  and  third  as  distinct  cases,  I  think 
the  third  is  but  an  instance  of  the  second,  for  one  who  makes  a  state- 
ment under  such  circumstances  can  have  no  real  belief  in  the  truth  of 
what  he  states.  To  prevent  a  false  statement  being  fraudulent  there 
must,  I  think,  alwaj's  be  an  honest  belief  in  its  truth.  And  this  pro- 
bably covers  the  whole  ground,  for  one  who  knowingly  alleges  that 
which  is  false,  has  obviously  no  such  honest  belief.  Thirdly,  if  fraud 
be  proved,  the  motive  of  the  person  guilty  of  it  is  immaterial.  It  mat- 
ters not  that  there  was  no  intention  to  cheat  or  injure  the  person  to 
whom  the  statement  was  made. 

1  think  these  propositions  embrace  all  that  can  be  supported  by 
decided  cases  from  the  time  of  Pasley  v.  Freeman,  2  Smith's  L.  C.  74, 
down  to  Western  Sank  of  Scotland  v.  Addie,  Law  Rep.  1  H.  Xi.  Sc. 
145,  in  1867,  when  the  first  suggestion  is  to  be  found  that  belief  in  the 
truth  of  what  he  has  stated  will  not  suffice  to  absolve  the  defendant  if 
his  belief  be  based  on  no  reasonable  grounds.  I  have  shown  that  this 
view  was  at  once  dissented  from  by  Lord  Cranworth,  so  that  there  was 
at  the  outset  as  much  authority  against  it  as  for  it.  And  I  have  met 
with  no  further  assertion  of  Lord  Chelmsford's  view  until  the  case  of 
Weir  V.  Bell,  3  Ex.  D.  238,  where  it  seems  to  be  involved  in  Lord 
Justice  Cotton's  enunciation  of  the  law  of  deceit.  But  no  reason  is 
there  given  in  support  of  the  view,  it  is  treated  as  established  law. 
The  dictum  of  the  late  Master  of  the  Rolls,  that  a  false  statement  made 
through  carelessness,  which  the  person  making  it  ought  to  have  known 
to  be  untrue,  would  sustain  an  action  of  deceit,  can-ied  the  matter  still 
further.  But  that  such  an  action  could  be  maintained  notwithstanding 
an  honest  belief  that  the  statement  made  was  true,  if  there  were  no 
reasonable  grounds  for  the  belief,  was,  I  think,  for  the  first  time 
decided  in  the  case  now  under  appeal. 

In  my  opinion  making  a  false  statement  through  want  of  care  falls 


478  PEEK   V.   DERBY   ET   ALS. 

far  short  of,  and  is  a  very  different  thing  from,  fraud,  and  the  same 
may  be  said  of  a  false  representation  honestly  believed  though  on 
insufficient  grounds.  Indeed  Cotton,  L.  J.,  himself  indicated,  in  the 
words  I  have  alreadj"  quoted,  that  he  should  not  call  it  fraud.  But  the 
whole  current  of  authorities,  with  which  I  have  so  long  detained  your 
Lordships,  shows  to  inj'  mind  conclusivelj-  that  fraud  is  essential  to 
found  an  action  of  deceit,  and  that  it  cannot  be  maintained  where  the 
acts  proved  cannot  properlj'  be  so  termed.  And  the  case  of  Taylor  v. 
Ashton,  11  M.  &  W.  401,  appears  to  me  to  be  in  direct  conflict  with 
the  dictum  of  Sir  George  Jessel,  and  inconsistent  with  the  view  taken 
by  the  learned  judges  in  the  Court  below.  I  observe  that  Sir  Frederick 
Pollock,  in  his  able  work  on  Torts*(p.  243,  note),  referring,  I  presume, 
to  the  dicta  of  Cotton,  L.  J.,  and  Sir  George  Jessel,  M.  R,  sa^-s  that 
the  actual  decision  in  Taylor  v.  Ashton,  11  M.  &  W.  401,  is  not  con- 
sistent with  the  modern  cases  on  the  duty  of  directors  of  companies.  I 
think  he  is  right.  But  for  the  reasons  I  have  given  I  am  unable  to  hold 
that  anything  less  than  fraud  will  render  direbtors  or  any  other  persons 
liable  to  an  action  of  deceit. 

At  the  same  time  I  desire  to  say  distinctly  that  when  a  false  state- 
ment has  been  made  the  questions  whether  there  were  reasonable 
grounds  for  believing  it,  and  what  were  the  means  of  knowledge  in  the 
possession  of  the  person  making  it,  are  most  weighty  matters  for  con- 
sideration. The  ground  upon  which  an  alleged  belief  was  founded  is  a 
most  important  test  of  its  reality.  I  can  conceive  manj-  cases  where 
the  fact  that  an  alleged  belief  was  destitute  of  all  reasonable  foundation 
would  suffice  of  itself  to  convince  the  Court  that  it  was  not  really'  enter- 
tained, and  that  the  representation  was  a  fraudulent  one.  So,  too, 
although  means  of  knowledge  are,  as  was  pointed  out  by  Lord  Black- 
burn in  JSrownlie  v.  Campbell,  5  App.  Cas.  p.  952,  a  verj-  different  thing 
from  knowledge,  if  I  thought  that  a  person  making  a  false  statement 
had  shut  his  ej'es  to  the  facts,  or  purposelj'  abstained  from  inquiring 
into  them,  I  should  hold  that  honest  belief  was  absent,  and  that  he  was 
jnst  as  fraudulent  as  if  he  had  knowingly  stated  that  which  was  false. 

I  have  arrived  with  some  reluctance  at  the  conclusion  to  which  I  have 
felt  myself  compelled,  for  I  think  those  who  put  before  the  public  a 
prospectus  to  induce  them  to  embark  their  monej-  in  a  commercial 
enterprise  ought  to  be  vigilant  to  see  that  it  contains  such  representa- 
tions only  as  are  in  strict  accordance  with  fact,  and  I  should  be  very 
unwilling  to  give  anj'  countenance  to  the  contrarj-  idea.  I  think  there 
is  much  to  be  said  for  the  view  that  this  moral  dutj'  ought  to  some 
extent  to  be  converted  into  a  legal  obligation,  and  that  the  want  of 
reasonable  care  to  see  that  statements  made  under  such  circumstances 
are  true  should  be  made  an  actionable  wrong.  But  this  is  not  a  matter 
fit  for  discussion  on  the  present  occasion.  If  it  is  to  be  done  the  legis- 
lature must  intervene  and  expressly  give  a  right  of  action  in  respect  of 
such  a  departure  from  dutj-.  It  ought  not,  I  think,  to  be  done  bj- 
straining  the  law,  and  holding  that  to  be  fraudulent  which  the  tribunal 
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feels  cannot  properlj'  be  so  described.  I  think  mischief  is  likely  to 
result  from  blurring  the  distinction  between  carelessness  and  fraud, 
and  equally  holding  a  man  fraudulent  whether  his  acts  can  or  cannot 
be  justly  so  designated. 

It  now  remains  for  me  to  apply  what  I  believe  to  be  the  law  to  the 
facts  of  the  present  case.  The  charge  against  the  defendants  is  that 
thej'  fraudulently  represented  that  bj'  the  special  Act  of  Parliament 
which  the  company  had  obtained  they  had  a  right  to  use  steam  or  other 
mechanical  power  instead  of  horses.  The  test  which  I  purpose  emploj'- 
ing  is  to  inquire  whether  the  defendants  knowingly  made  a  false  state- 
ment in  this  respect,  or  whether,  on  the  contrarj',  thej'  honestly  believed 
what  they  stated  to  be  a  true  and  fair  representation  of  the  facts. 
Before  considering  whether  the  charge  of  fraud  is  proved,  I  may  say 
that  I  approach  the  case  of  all  the  defendants,  except  Wilde,  with  the 
inclination  to  scrutinize  their  conduct  with  severity.  They  most  im- 
properly received  sums  of  money  from  the  promoters,  and  this  unques- 
tionably lays  them  open  to  the  suspicion  of  being  ready  to  put  before 
the  public  whatever  was  desired  by  those  who  were  promoting  the 
undertaking.  But  I  think  this  must  not  be  unduly  pressed,  and  when 
I  find  that  the  statement  impeached  was  concurred  in  by  one  wliose 
conduct  in  the  respect  I  have  mentioned  was  free  from  blame,  and  who 
was  under  no  similar  pressure,  the  case  assumes,  I  think,  a  different 
complexion. 

I  .must  further  remark  that  the  learned  judge  who  tried  the  cause, 
and  who  tells  us  that  he  carefully  watched  the  demeanor  of  the  wit- 
nesses and  scanned  their  evidence,  came  without  hesitation  to  the  con- 
clusion that  thej'  were  witnesses  of  truth,  and  that  their  evidence, 
whatever  may  be  its  effect,  might  safely  be  relied  on.  An  opinion  so 
formed  ought  not  to  be  differed  from  except  on  very  clear  grounds,  and 
after  carefully  considering  the  evidence,  I  see  no  reason  to  dissent  from 
Stirling,  J.'s,  conclusion.  I  shall  therefore  assume  the  truth  of  their 
testimonj'. 

I  agree  with  the  Court  below  that  the  statement  made  did  not  accu- 
rately convey  to  the  mind  of  a  person  reading  it  what  the  rights  of  the 
companj'  were,  but  to  judge  whether  it  may  nevertheless  have  been  put 
forward  without  subjecting  the  defendants  to  the  imputation  of  fraud, 
your  Lordships  must  consider  what  were  the  circumstances.  By 
the  General  Tramways  Act  of  1870  it  is  provided  that  all  carriages 
used  on  any  tramway  shall  be  moved  by  the  power  prescribed  by  the 
special  Act,  and  where  no  such  power  is  prescribed,  by  animal  power 
only.  33  &  34  Vict.  c.  78,  s.  34.  In  order  therefore  to  enable  the 
company  to  use  steam-power,  an  Act  of  Parliament  had  to  be  obtained 
empowering  its  use.  This  had  been  done,  but  the  power  was  clogged 
with  the  condition  that  it  was  only  to  be  used  with  the  consent  of  the 
Board  of  Trade.  It  was  therefore  incorrect  to  saj'  that  the  company 
had  the  right  to  use  steam;  they  would  only  have  that  right  if  they 
obtained  the  consent  of  the  Board  of  Trade.    But  it  is  impossible  not 
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to  see  that  the  fact  which  would  impress  itself  upon  the  minds  of  those 
connected  with  the  company  was  that  they  had,  after  submitting  the 
plans  to  the  Board  of  Trade,  obtained  a  special  Act  empowering 
the  use  of  steam.  It  might  well  be  that  the  fact  that  the  consent  of  the 
Board  of  Trade  was  necessary  would  not  dwell  in  the  same  way  upon 
their  minds  if  they  thought  that  the  consent  of  the  Board  would  be 
obtained  as  a  matter  of  course  if  its  requirements  were  complied  with, 
and  that  it  was  therefore  a  mere  question  of  expenditure  and  care.  The 
provision  might  seem  to  them  analogous  to  that  contained  in  the 
General  Tramways  Act,  and  I  believe  in  the  Railway's  Act  also,  pro- 
hibiting the  line  being  opened  until  it  had  been  inspected  by  the  Board 
of  Trade  and  certified  fit  for  traffic,  which  no  one  would  regard  as  a 
condition  practically  limiting  the  right  to  use  the  line  for  the  purpose  of 
a  tramway  or  railway.  I  do  not  saj'  that  the  two  cases  are  strictly 
analogous  in  point  of  law,  but  thej'  may  well  have  been  thought  so  by 
business  men. 

I  turn  now  to  the  evidence  of  the  defendants.  I  will  take  first  that 
of  Mr  Wilde,  whose  conduct  in  relation  to  the  promotion  of  the  com- 
pany is  free  from  suspicion.  He  is  a  member  of  the  Bar  and  a  director 
of  one  of  the  London  tramwaj-  companies.  He  states  that  he  was 
aware  that  the  consent  of  the  Board  of  Trade  was  necessary,  but  that 
he  thought  that  such  consent  had  been  practically  given,  inasmuch  as, 
pursuant  to  the  Standing  Orders,  the  plans  had  been  laid  before  the 
Board  of  Trade  with  the  statement  that  it  was  intended  to  use  mechani- 
cal as  well  as  horse-power,  and  no  objection  having  been  raised  by  the 
Board  of  Trade,  and  the  bill  obtained,  he  took  it  for  granted  that  no 
objection  would  be  raised  afterwards,  provided  the  works  were  properly 
carried  out.  He  considered,  therefore,  that  practically  and  substanti- 
ally the}'  had  the  right  to  use  steam,  and  that  the  statement  was 
perfectly  true. 

Mr.  Pethick's  evidence  is  to  much  the  same  effect.  He  thought  the 
Board  of  Trade  had  no  more  right  to  refuse  their  consent  than  they 
would  in  the  case  of  a  railwaj' ;  that  they  might  have  required  additions 
or  alterations,  but  that  on  any  reasonable  requirements  being  complied 
with  thej'  could  not  refuse  their  consent.  It  never  entered  his  thoughts 
that  after  the  Board  had  passed  their  plans,  wjth  the  knowledge  that  it 
was  proposed  to  use  steam,  thej'  would  refuse  their  consent. 

Mr.  Moore  states  that  he  was  under  the  impression  that  the  passage 
in  the  prospectus  represented  the  effect  of  sect.  35  of  the  Act,  inasmuch 
as  he  understood  that  the  consent  was  obtained.  He  so  understood 
from  the  statements  made  at  the  board  by  the  solicitors  to  the  company, 
to  the  general  effect  that  everything  was  in  order  for  the  use  of  steam, 
that  the  Act  had  been  obtained  subject  to  the  usual  restrictions,  and 
that  they  were  starting  as  a  tramway  company,  with  full  power  to  use 
steam  as  other  companies  were  doing. 

Mr.  Wakefield,  according  to  his  evidence,  believed  that  the  state- 
ment in  the  prospectus  was  fair ;  he  never  had  a  doubt  about  it.     It 
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Tfiever  occurred  to  liira  to  say  anjthing  about  the  consent  of  the  Board 
of  Trade,  because  as  the^'  had  got  the  Act  of  Parliament  for  steam  he 
presumed  at  once  that  they  would  get  it. 

Mr.  Derry's  evidence  is  somewhat  confused,  but  I  think  the  fair 
effect  of  it  is  that  though  he  was  aware  that  under  the  Act  the  consent 
of  the  Board  of  Trade  was  necessar3',  he  thought  that  the  company 
having  obtained  their  Act,  the  Board's  consent  would  follow  as  a  matter 
of  course,  and  that  the  question  of  such  consent  being  necessary  never 
crossed  his  mind  at  the  time  the  prospectus  was  issued.  He  believed 
at  that  time  that  it  was  correct  to  say  they  had  the  right  to  use  steam. 

As  I  have  said,  Stirling,  J.,  gave  credit  to  these  witnesses,  and  I  see 
no  reason  to  differ  from  him.  What  conclusion  ought  to  be  drawn  from 
their  evidence  ?  I  think  they  were  mistaken  in  supposing  that  the  con- 
sent of  the  Board  of  Trade  would  follow  as  a  matter  of  course  because 
they  had  obtained  their  Act.  It  was  absolutely  in  the  discretion  of  the 
Board  whether  such  consent  should  be  given.  The  prospectus  was 
therefore  inaccurate.  But  that  is  not  the  question.  If  they  believed 
that  the  consent  of  the  Board  of  Trade  was  practically  concluded  by 
the  passing  of  the  Act,  has  the  plaintiff  made  out,  which  it  was  for  him 
to  do,  that  they  have  been  guilty  of  a  fraudulent  misrepresentation  ? , 
I  think  not.  I  cannot  hold  it  proved  as  to  any  one  of  them  that  he 
knowingly  made  a  false  statement,  or  one  which  he  did  not  believe  to  be 
true,  or  was  careless  whether  what  he  stated  was  true  or  false.  In 
short,  I  think  they  honestl}'  believed  that  what  they  asserted  was  true, 
and  I  am  of  opinion  that  the  charge  of  fraud  made  against  them  has 
not  been  established. 

It  is  not  unworthy  of  note  that  in  his  report  to  the  Board  of  Trade 
General  Hutchinson,  who  was  obviously  aware  of  the  provisions  of  the 
special  Act,  falls  into  the  very  same  inaccuracy  of  language  as  is  com- 
plained of  in  the  defendants,  for  he  says  :  "  The  Act  of  1882  gives  the 
company  authority  to  use  mechanical  power  over  all  their  system." 

I  quite  admit  that  the  statements  of  witnesses  as  to  their  belief  are 
by  no  means  to  be  accepted  blindfold.  The  probabilities  must  be 
considered.  Whenever  it  is  necessary  to  arrive  at  a  conclusion  as  to 
the  state  of  mind  of  another  person,  and  to  determine  whether  his 
belief  under  given  circum^ances  was  such  as  he  alleges,  we  can  only 
do  so  hy  applying  the  standard  of  conduct  which  our  own  experience 
of  the  ways  of  men  has  enabled  us  to  form  ;  by  asking  ourselves  whether 
a  reasonable  man  would  be  likely  under  the  circumstances  so  to  believe. 
I  have  applied  this  test,  with  the  result  that  I  have  a  strong  conviction 
that  a  reasonable  man  situated  as  the  defendants  were,  with  their 
knowledge  and  means  of  knowledge,  might  well  believe  what  they  state 
they  did  believe,  and  consider  that  the  representation  made  was  sub- 
stantially true. 

Adopting  the  language  of  Jessel,  M.  R.,  in  Smith  v.  Chadwick,  20 
Ch.  D.  p.  67, 1  conclude  by  saying  that  on  the  whole  I  have  come  to  the 
conclusion  that  the  statement,  "though  in  some   respects   inaccurate 
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and  not  altogether  free  from  imputation  of  carelessness,  was  a  fair, 
honest,  and  bond  fide  statement  on  the  part  of  the  defendants,  and  b}' 
no  means  exposes  them  to  an  action  for  deceit." 
I  think  the  judgment  of  the  Court  of  Appeal  should  be  reversed. 

Order  of  the  Court  of  Appeal  reversed/  order  of  /Stirling,  J., 
restored.^ 


CABOT  V.  CHRISTIE. 

« 

1869.     42   Vermont,  121.2 

Case  for  false  warranty  in  the  sale  of  a  farm.  Plea,  not  gnilty.  Trial 
by  jur^',  May  term,  1868,  Barrett,  J.  presiding. 

The  plaintiff  gave  evidence  tending  to  show  that  he  bought  the  farm 
at  the  time  and  for  the  price  stated  in  the  declaration,  and  that  the 
defendant  made  representations  in  respect  to  the  number  of  acres,  as 
of  his  own  knowledge,  designedly-  intending  to  induce  the  plaintiff  to 
suppose  and  believe,  and  there bj-  the  plaintiff  was  induced  to  and  did 
suppose  and  believe,  that  the  farm  contained  at  least  one  hundred  and 
thirty  acres  of  land,  and  relying  thereupon,  the  plaintiff  made  the  pur- 
chase ;  that  the  defendant  knew  that  there  was  not  one  hundred  and 
thirty  acres,  or  he  didn't  know  that  there  was  that  quantity ;  that  in 
fact  there  was  only  one  hundred  and  seventeen  acres  and  a  few  rods  in 
the  farm ;  that  the  plaintiff  had  no  knowledge  of  the  quantitj'  except 
from  the  defendant's  representation. 

The  defendant  gave  evidence  tending  to  show  that  he  supposed  there 
was  one  hundred  and  thirty  acres  and  a  little  more  in  the  farm,  derived 
from  what  he  had  heard  said,  and  from  various  deeds  in  liis  possession 
of  various  grantors  and  of  various  parcels,  but  that  he  did  not  know, 
and  did  not  profess  or  represent  to  the  plaintiff  that  he  knew  how  many 
acres  there  were  in  fact ;  that  he  gave  the  plaintiff  all  the  information 
and  sources  of  information  he  had  on  the  subject,  neither  making  any 
false  representation,  nor  fraudulent  concealment,  nor  anj'  undertaking 
as  to  the  number  of  acres  in  the  farm.  There  was  no  evidence  or  claim 
that  the  farm  was  sold  by  the  acre  ;  but  it  appeared  that  it  was  sold  in 
lump,  or  as  a  farm  entire. 

The  plaintiff  requested  the  court  to  charge  the  jury  :  — 

First,  That  under  the  declaration  the  plaintiff  is  entitled  to  recover 
if  he  proves  a  warranty  of  the  number  of  acres  in  the  farm,  or  if  he 
proves  a  fraudulent  representation  of  the  number  of  acres. 

1  By  "The  Directors'  Liability  Act "  of  Aug.  18, 1890,  53  &  .'54  Victoria,  Chap.  64, 
directors  and  others  issuing  prospectuses  are  made  liable,  in  certain  cases,  to  compen- 
sate persons  sustaining  loss  by  reason  of  any  untrue  statement  in  the  prospectus,  unless 
it  is  proved  that  the  parties  issuing  the  prospectus  had  reasonable  ground  to  believe, 
and  did  believe,  that  the  statement  was  true.  —  Ed. 

^  Arguments  omitted.  —  Ed. 
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Second,  That  the  fraudulent  representation  may  be  proved  either  by 
evidence  of  false  representations,  known  to  the  defendant  to  be  false, 
and  relied  upon  by  the  plaintiflf,  or  by  proof  of  an  absolute  representa- 
tion of  the  number  of  acres,  which  representation  was  made  with  intent 
that  the  plaintiff  should  rely  upon  it,  and  was  made  upon  professed 
knowledge,  but  without  actual  knowledge,  and  which  was  in  fact  false, 
but  was  relied  upon  by  the  plaintiff  as  true. 

The  Court  complied  with  said  requests  only  so  far  as  is  shown  by  the 
charge,  and  charged  as  follows  :  — 

In  order  to  entitle  the  plaintiff  to  recover  he  must  satisfy  the  jury 
that  the  defendant  knew  the  farm  did  not  contain  one  hundred  and 
thirty  acres,  or  that  he  did  not  believe  it  contained  one  hundred  and 
thirty  acres  ;  and  that  in  order  to  induce  the  plaintiff  to  buj'  the  farm 
he  falselj'  represented  it  to  contain  one  hundred  and  thirty  acres  ;  and 
that  the  plaintiff  was  by  such  false  representation  induced  to  make  the 
purchase,  believing  it  to  contain  that  quantity. 

If  he  honestly  believed  it  contained  one  hundred  and  thirty  acres, 
the  plaintiff  cannot  recover,  though  the  defendant  was  in  error  about 
it.  Honest  mistake  is  not  fraud.  Incorrect  is .  not  the  same  as  false. 
You  must  find  that  he  represented  the  quantity  different  from  what  he 
knew  or  believed  to  be  true,  with  the  fraudulent  intent.  Also,  that  the 
plaintiff  was  thus  induced  to  make  the  purchase.  That  is,  that  the 
plaintiff  would  not  have  made  the  purchase  if  the  defendant  had  not 
represented  it  to  be  one  hundred  and  thirty  acres.  Inquire  as  to  these 
several  points.     Fraud  is  not  presumed,  but  must  be  proved. 

The  jury  returned  a  verdict  for  the  defendant.  The  plaintiff  excepted 
to  the  charge  in  the  respects  in  which  it  failed  to  comply  with,  or  was 
against  said  requests.    In  other  respects  the  charge  was  satisfactory. 

The  declaration  counted  both  upon  a  false  warranty  of  the  defend- 
ant in  regard  to  the  number  of  acres  contained  in  the  farm,  and  a 
warranty  in  regard  to  said  quantitj-. 

Norman  Paul  and  Washburn  &  Marsh,  for  plaintiff. 

TF.  C.  French,  for  defendant. 

The  opinion  of  the  Court  was  delivered  by 

Steele,  J.  1.  The  plaintiff  cannot  recover  upon  the  ground  of  a 
parol  warrant}-  of  the  quantity  of  the  land.  If  the  quantity'  was  war- 
ranted it  should  be  provable  by  the  deed.  It  is  true  that  a  deed  of 
conveyance  need  not  contain  all  the  stipulations  of  the  parties.  For 
example,  the  agreements  as  to  consideration  and  mode  of  payment 
need  not  be  embraced  in  the  deed,  for  the  instrument  purports  to  be 
the  deed  of  but  one  of  the  parties.  But  it  does  purport  to  contain  the 
covenants  of  the  grantor  with  respect  to  the  property  conveyed.  To 
add  a  new  covenant  bj'  parol  proof  would  be  a  palpable  violation  of  the 
familiar  rule  that  written  contracts  are  not  to  be  varied  bj'  oral  testi- 
monj-.  Such  a  parol  stipulation,  it  has  been  held,  could  not  be  proved 
in  respect  to  an  ordinary  bill  of  sale  of  personal  property. 

Nor  is  the  plaintiff  entitled  to  recover  in  this  action  upon  the  ground 
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of  mistake.  A  mutual  and  material  mistake,  bj  which  the  purchaser 
was  misled  as  to  the  quantity  of  land,  would  be  a  more  appropriate 
ground  for  relief  in  a  court  of  chancery  than  in  a  court  of  law. 

If,  then,  the  plaintiff  was  entitled  to  recover  at  all  in  this  case,  it  was 
by  reason  of  some  fraud  on  the  part  of  the  defendant  by  which  the  bar- 
gain was  induced. 

2.  The  plaintiff  complains  of  the  ruling  of  the  County  Court  upon  the 
subject  of  fraud.  It  is  conceded  that  the  quantity  of  land  was  repre- 
sented incorrectly.  The  Court  properly  told  the  jurj'  that  this,  in  itself, 
would  not  amount  to  fraud.  To  entitle  the  plaintiff  to  a  recovery  upon 
that  ground,  the  defendant  must  have  made  some  representation  upon 
the  subject  that  he  did  not  believe  to  be  true.  The  plaintiff  claims,  and 
his  evidence  tended  to  prove,  that  the  defendant  did  make  such  a 
representation  by  stating  the  quantity  of  land  as  a  matter  within  his 
own  knowledge,  when,  in  fact,  as  the  defendant  concedes,  it  was  a 
matter  upon  which  he  had  only  a  belief.  "We  think  it  very  clear  that  a 
party  may  be  guiltj'  of  fraud  by  stating  his  belief  as  knowledge.  Upon 
a  statement  of  the  defendant's  mere  belief,  judgment,  or  information, 
the  plaintiff  might  have  regarded  it  prudent  to  procure  a  measurement 
of  the  land  before  completing  his  purchase.  A  statement,  as  of  knowl- 
edge, if  believed,  would  make  a  surve3-  or  measurement  seem  unneces- 
sary. A  representation  of  a  fact,  as  of  the  partj^'s  own  knowledge,  if 
it  prove  false,  is,  unless  explained,  inferred  to  be  wilfuUj-  false  and 
made  with  an  intent  to  deceive,  at  least  in  respect  to  the  knowledge 
which  is  professed.  A  sufficient  explanation  however  sometimes  arises 
from  the  nature  of  the  subject  itself,  or  from  the  situation  of  the  parties 
being  such  that  the  statement  of  knowledge  could  only  be  understood 
as  an  expression  of  strong  belief  or  opinion.  But  the  quantity  of  land 
in  a  farm  is  a  matter  upon  which  accurate  or  approximately  accurate 
knowledge  is  not  at  all  impossible  or  unusual.  If  the  defendant  had 
only  a  belief  or  opinion  as  to  the  quantity  of  land,  it  was  an  imposi- 
tion upon  the  plaintiff  to  pass  off  such  belief  as  knowledge.  So,  too,  if 
he  made  an  absolute  representation  as  to  the  quantity,  which  was 
understood  and  intended  to  be  understood  as  a  statement  upon  knowl- 
edge, it  is  precisely  the  same  as  if  he  had  distinctly  and  in  terms 
professed  to  have  knowledge  as  to  the  fact.  It  is  often  said  that  a 
representation  is  not  fraudulent  if  the  party  who  makes  it  believes  it  to 
be  trae.  But  a  party  who  is  aware  that  he  has  only  an  opinion  how  a 
fact  is,  and  represents  that  opinion  as  knowledge,  does  not  believe  his 
representation  to  be  true.  As  is  well  said  in  a  note  to  the  report  of 
the  case  of  Taylxyr  v.  AsMon,  11  Mees.  &  Wels.  418,  (Phila.  Ed.),  the 
belief  of  a  party  to  be  an  excuse  for  a  false  representation  must  be  "  a 
belief  in  the  representation  as  made.  The  scienter  will  therefore  be 
sufficiently  established  by  shovring  that  the  assertion  was  made  as  of 
the  defendant's  own  knowledge,  and  not  as  mere  matter  of  opinion,  with 
regard  to  facts  of  which  he  was  aware  that  he  had  no  such  knowledge." 
The  same  principle  of  law  has  been  repeatedly  recognized.     Hammatt 
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V.  Emerson,  27  Maine,  308,  326 ;  Bennett  v.  Judson,  21  N.  Y.  238  ; 
Stone  V.  Denny,  4  Met.  151 ;  Hazard  v.  Irwin,  18  Pick.  95. 

In  the  case  before  us  tlie  plaintiff,  under  the  charge  of  the  Court,  was 
denied  the  benefit  of  this  rule  of  law,  although  there  was  evidence  tend- 
ing to  show  every  necessary  element  of  a  fraud  of  the  nature  we  have 
been  considering.  The  plaintiff's  request  was  refused,  and  the  jury 
were  instructed  that  the  plaintiff  could  only  recover  in  case  they  found 
"that  the  defendant  represented  the  quantit}-^  of  land  different  from 
what  he  knew  or  believed  to  be  true."  Under  these  instructions  it 
would  be  immaterial  whether  he  made  the  representation  as  a  matter  of 
knowledge  or  as  a  matter  of  opinion  so  long  as  he  kept  within  his  belief 
as  to  the  quantity  of  land.  In  this  we  think  there  was  error.  The 
Court  properly  instructed  the  jury  that  the  representation,  to  warrant  a 
recovery,  must  have  been  relied  on  and  have  been  an  inducement  to  the 
purchase.  The  subsequent  remark  that  the  jury,  to  hold  the  defendant, 
must  find  that  the  plaintiff  would  not  have  made  the  purchase  but  for 
the  representation,  we  regard  as  probably  inadvertent. 

What  the  plaintiff  would  have  done  but  for  the  false  representation  is 
often  a  mere  speculative  inquiry,  and  is  not  the  test  of  the  plaintiff's 
right.  If  the  false  representations  were  material  and  relied  upon,  and 
were  intended  to  operate  and  did  operate  as  one  of  the  inducements  to 
the  trade,  it  is  not  necessary  to  inquire  whether  the  plaintiff  would  or 
would  not  have  made  the  purchase  without  this  inducement. 

The  judgment  of  the  County  Court  is  reversed  and  the  cause  is 
remanded. 


HAYCRAFT  v.   CREASY. 

1801.     2  East,  92.1 

Action  on  the  case  for  making  false  representations  as  to  the  credit 
of  one  E.  F.  Robertson.  The  declaration  alleged  that  the  representa- 
tions were  false,  and  made  with  intent  to  injure  plaintiff;  but  did  not 
allege  that  the  defendant  knew  them  to  be  false. 

At  the  trial  before  Lord  Kenyon,  C.  J.,  at  the  sittings  at  Guildhall, 
the  transaction  which  led  to  the  representations  in  question  appeared 
in  substance  to  be  this :  A  Miss  Robertson  (the  person  named  in  the 
declaration),  who  had  formerly  been  a  teacher  at  a  school,  in  which 
capacity  the  defendant  had  first  become  acquainted  with  her,  having 
bad  children  at  that  school,  on  a  sudden,  some  little  time  before  the 
transaction  happened,  gave  herself  out  to  the  world  as  a  person  of 
considerable  fortune,  which  had  devolved  upon  her  by  her  mothei*'s 
death,  and  with  still  greater  expectations  from  her  grandfather  and 

'  Statement  abridged.    Arguments  omitted.  —  Ed, 
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other  relatives.  Upon  the  strength  of  these  assurances  she  contrived 
to  obtain  credit  to  a  considerable  amount  from  a  number  of  persons, 
and  settled  herself  in  a  large  house  at  Blackheath,  fitted  up  in  an 
expensive  manner,  kept  a  carriage,  exhibited  a  great  show  of  plate, 
and  other  marks  of  affluence,  talked  of  her  relationship  to  persons  of 
note  ;  bj'  means  of  all  which  she  imposed  on  great  numbers  of  persons, 
who  believed  her  to  be  the  character  she  had  assumed,  and  visited  her 
as  such.  Amongst  other  things  she  pretended  to  be  the  owner  of  a 
considerable  estate  in  Scotland,  from  the  rents  of  which  she  had  been 
kept  out  for  about  forty  years,  but  had  then  lately  got  into  possession  ; 
and  in  support  of  these  pretensior^s  she  exhibited  supposed  plans  of  the 
estate,  with  admeasurements  of  the  woods,  &c.,  and  actually-  appointed 
a  respectable  man  of  business  as  her  agent  or  steward,  to  receive  the 
rents,  &c.,  from  whom  she  took  bond  to  a  large  amount,  as  security 
for  the  faithful  discharge  of  his  functions.  All  these  and  other  like 
appearances  were  proved  to  have  been  continually  exhibited  to  the 
eyes  of  the  defendant,  who  was  a  currier  at  Greenwich,  near  which 
Miss  Robertson  lived.  And  though  some  attempt  was  made  \>y  evi- 
dence to  implicate  him  in  the  fraud  that  was  going  on,  j-et  upon  the 
result  nothing  of  that  sort  was  established  against  him  ;  but  it  appeared 
that  he  himself  had  been  duped  by  these  appearances,  and  had  actuallj' 
lent  her  his  acceptances  to  the  amount  of  above  £2000  upon  the 
strength  of  them,  for  which  he  had  not  taken  any  security  at  the  time 
the  representations  were  made ;  though  some  months  after,  and  before 
the  final  exposure  of  the  imposition  and  the  absconding  of  Miss 
Robertson,  he  had  obtained  of  her  a  bond  and  warrant  of  attorney  to 
Secure  his  advances.  The  particular  circumstances  which  led  to  the 
present  action  were  these  :  About  May  or  June,  while  Miss  Robertson 
was  fitting  up  her  house  at  Blackheath,  application  was  made  on  her 
behalf  by  the  defendant  to  the  plaintiff's  son  (who  conducted  the  iron- 
mongery business  in  his  father's  absence),  the  defendant  stating  that 
he  had  recommended  Miss  Robertson  to  come  to  the  plaintiff  for  such 
articles  as  she  might  want  in  the  way  of  his  business.  The  plaintiff's 
son  inquired  as  to  her  responsibility,  she  being  an  entire  stranger  to 
him  and  his  father;  to  which  the  defendant  answered,  "your  father 
may  credit  her  with  perfect  safety  ;  for  I  know  of  mj'  own  knowledge 
that  she  has  been  left  a  considerable  fortune  lately  by  her  mother, 
and  that  she  is  in  daily  expectation  of  a  much  greater  at  the  death  of 
her  grandfather,  who  has  been  bedridden  a  considerable  time."  The 
defendant  afterwards  came  with  Miss  Robertson  and  her  companion 
(also  known  to  the  defendant  for  many  years  before  as  the  keeper  of 
the  same  school),  and  they  looked  out  and  ordered  articles  to  a  large 
amount.  The  plaintiff's  son  swore  at  the  trial  that  he  dealt  with  them 
entirely  on  the  defendant's  information.  Finding  the  order,  however, 
to  be  so  large,  the  son  again  asked  the  defendant  if  he  were  certain  as 
to  the  representation  he  had  made  ;  who  again  answered  with  the  same 
certainty,  and  never  expressed  an}-  doubt.     The  son  thereupon  wrote 
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to  the  plaintiff,  and  in  consequence  of  the  answer  he  received,  applied 
to  his  uncle  to  see  the  defendant  on  the  business.  Upon  this  latter's 
application  to  the  defendant  for  the  same  purpose,  the  defendant 
repeated  his  assertion  that  Miss  Robertson  was  a  person  of  great 
fortune  and  greater  expectations,  and  was  related  to  certain  persons  of 
rank  whom  he  named ;  and  added,  "  I  can  positively'  assure  j'ou  of 
my  own  knowledge,  that  j-ou  may  credit  Miss  Eobertson  to  any  amount 
with  perfect  safety."  Various  other  assertions  to  the  like  effect  were 
proved ;  but  particularly  on  one  occasion,  afte:p  representations  of  this 
sort  had  been  made  to  the  plaintiff's  brother,  the  latter  said  to  the 
defendant,  "  I  hope  you  do  not  inform  this  upon  bare  hearsay ;  but  do 
you  know  the  fact  yourself?"  The  defendant  answered,  "Friend 
Haycraft,  I  know  that  your  brother  may  trust  Miss  Robertson  with 
perfect  safety,  to  any  amount."  The  jury  found  a  verdict  for  the 
plaintiff  for  £485. 

A  rule  was  obtained,  calling  on  the  plaintiff  to  show  cause  why  the 
verdict  should  not  be  set  aside,  and  a  new  trial  had,  on  the  ground  that 
there  was  no  fraud  or  deceit  in  the  defendant  making  the  representa- 
tion in  question,  though  he  had  incautiously  averred  that  to  be  within 
his  own  knowledge,  which  in  strictness  be  could  not  be  said  to  know, 
but  only  had  reasonable  and  probable  cause  to  believe,  and  did  in  fact 
believe  to  be  true  at  the  time ;  and  that  without  fraud  the  action  was 
not  maintainable  though  the  representation  turned  out  to  be  false. 

JSrskine,  Garrow,  Gibbs,  and  Lawes,  showed  cause  against  the 
rule. 

The  Attorney-General^  Dallas,  Marry att,  and  Oomyn,  contra. 

Lord  Kenyon,  C.  J.  If  there  be  any  doubt  in  this  case,  I  should 
wish  to  have  it  put  in  such  a  shape  as  to  be  carried  to  the  dernier 
resort.  But  not  knowing  how  that  can  be  done,  I  shall  deliver  the 
opinion  which  at  present  I  entertain  upon  the  case.  Here  is  a  trades- 
man who  has  suffered  a  loss  to  a  large  amount  in  consequence  of  his 
having  been  induced  to  give  credit  to  a  third  person  ;  and  by  this  action 
he  calls  on  the  defendant  through  whose  misrepresentation  the  loss  was 
incurred  to  make  it  good.  The  plaintiff's  eon,  knowing  nothing  at  the 
time  of  Miss  Robertson,  who  had  been  recommended  to  the  plaintiff  by 
the  defendant  to  buy  goods  of  him  in  the  way  of  his  trade,  makes  the 
most  particular  inquiries  concerning  her  credit,  to  all  which  the  defen- 
dant answers  on  several  occasions  in  the  most  positive  terms,  that  she 
was  a  trustworthy  person  to  his  own  knowledge.  The  plaintiff's  brother, 
not  satisfied  with  this,  puts  the  question  expressly  to  the  defendant, 
whether  he  stated  this  upon  hearsay  or  of  his  own  knowledge,  drawing 
his  attention  therefore  to  the  subject  in  the  most  particular  manner ;  to 
which  the  defendant  again  replies,  "  I  can  positively  assure  you  of  my 
own  knowledge  that  you  ma,j  credit  Miss  Robertson  to  any  amount  with 
perfect  'safety."  The  question  then  is.  Whether  that  representation 
were  true  or  false?  No  doubt  it  was  a  gross  falsity.  She  was  not  a 
person  to  be  credited  with  safety,  nor  had  he  any  knowledge  that  she 
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was  so  ;  and  it  is  a  juggle  to  say  that  the  words  in  common  parlance  do 
not  import  knowledge  in  the  strict  sense  of  it.  They  were  so  under- 
stood between  the  parties  at  the  time,  and  the  plaintiff  has  suffered  a 
loss  in  consequence  of  it.  Soon  after  I  came  into  this  Conrt  the  case 
of  Pasley  v.  Freeman  occurred.  I  had  the  assistance  of  three  very 
able  judges  to  help  me  to  form  my  judgment ;  two  of  whoni  had  long 
sat  on  the  bench,  and  were  peculiarly  conversant  with  the  forms  of 
actions,  and  they  were  decidedly  of  opinion  that  the  action  lay  ;  though 
we  had  the  misfortune  to  differ  from  the  other  judge,  with  whom  I 
have  now  the  honor  to  sit  on  the  bench.  I  indeed  was  not  then  so 
well  versed  in  the  critical  form  of  actions ;  but  I  had  endeavored  to 
store  my  mind  with  established  principles ;  and  I  had  learned  that 
laws  were  never  so  well  directed  as  when  they  were  made  to  enforce 
religious,  moral,  and  social  duties  between  man  and  man ;  and  I  knew 
that  it  was  repugnant  to  all  such  duties  for  one  man  to  make  false 
representations  to  another  to  induce  him  to  take  measures  which  were 
injurious  to  him.  That  case  has  been  acted  upon  ever  since,  and  has 
recently  been  recognized  by  another  decision  of  this  Court,  in  which 
the  two  judges  who  have  since  taken  their  seats  on  the  bench  concurred. 
I  am  not  able  to  distinguish  this  case  from  those  upon  principle.  The 
question  has  nothing  to  do  with  the  statute  of  frauds.  That  was 
meant  to  guard  against  certain  legal  presumptions  of  fraud  arising  out 
of  contracts,  but  not  to  indemnify  persons  against  tortious  acts  and  mis- 
representations  wberebj*  others  are  deceived  and  injured.  For  a  series 
of  years  since  Pasley  y.  Freeman,  cases  of  this  sort  have  occurred  which 
have  passed  without  dispute.  And  I  have  been  led  to  depend  on  that 
decision  acquiesced  in  so  long,  and  as -I  conceived  no  longer  disputed 
b3-  the  learned  judge  who  differed  at  first  from  the  rest  of  th%  Court. 
It  is  said  that  I  imputed  no  fraud  to  this  defendant  at  the  trial.  It  is 
true  that  I  used  no  hard  words,  because  the  case  did  not  call  for  them. 
It  was  enough  to  state  that  the  case  rested  on  this,  that  the  defendant 
afiSrmed  that  to  be  true  within  his  own  knowledge  which  he  did  not 
know  to  be  true.  This  is  fraudulent ;  not  perhaps  in  that  sense  which 
affixes  the  stain  of  moral  turpitude  on  the  mind  of  the  party,  but  fall- 
ing within  the  notion  of  legal  fraud,  such  as  is  presumed  in  all  the 
cases  within  the  statute  of  frauds.  The  fraud  consists  not  in  the 
defendant's  saying  that  he  believed  the  matter  to  be  true,  or  that  he 
had  reason  so  to  believe  it,  but  in  asserting  positively  his  knowledge  of 
that  which  he  did  not  know.  There  are,  it  is  true,  some  duties  of 
imperfect  obligation,  as  they  are  called,  the  breach  or  neglect  of  which 
will  not  subject  a  party  to  an  action.  If  I  know  that  one  in  whose 
welfare  I  am  interested  is  about  to  marry  a  person  of  infamous  char- 
acter, or  to  enter  into  commercial  dealings  with  an  insolvent,  it  is  my 
duty  to  warn  him  ;  but  no  action  lies  if  I  omit  it ;  but  if  any  one 
become  an  actor  in  deceiving  another,  if  he  lead  him  by  any  misrepre- 
sentations to  do  acts  which  are  injurious  to  him,  I  learn  from  all  reli- 
gious, moral,  and  social  duties,  that  such  an  action  will  lie  against  him 
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to  answer  in  damages  for  his  acts.  And  when  I  am  called  to  point 
out  legal  authorities  for  this  opinion,  I  say  that  this  case  stands  on  the 
same  grounds  of  law  and  justice  as  the  others  which  have  been  decided 
in  this  Court  on  the  same  subject.  His  lordship  afterwards  added  that 
as  to  the  want  of  criminal  intention  in  the  partj'  making  the  false  repre- 
sentation, he  had  learned  from  Lord  Bacon's  maxims  that  there  was  a 
distinction  in  that  respect  between  answering  civiliter  et  criminaliter 
for  acts  injurious  to  others  ;  in  the  latter  case  the  maxim  applied,  actus 
nonfadt  reum  nisi  mens  sit  rea  ;  but  it  was  otherwise  in  civil  actions, 
where  the  intent  was  immaterial  if  the  act  done  were  injurious  to 
another. 

Grose,  J.  I  do  not  understand  the  question  to  be  whether  this  kind 
of  action  be  maintainable :  on  that  subject,  although  I  still  profess  m3-self 
unable  to  comprehend  the  ground  on  which  the  case  of  Paisley  v. 
Freeman  was  decided,  yet  I  hold  myself  bound  by  the  authority  of  it, 
so  long  as  it  remains  unimpeached  by  any  contrary  decision.  But  I 
take  the  question  here  to  be :  Whether  the  evidence  prove  that  which 
IS  necessary  to  sustain  the  action  which,  so  far  as  I  understood  the 
arguments  and  opmion  of  the  Court  in  Fasley  v.  Freeman,  was  said 
to  be  founded  in  fraud?  It  was  there  expressly  declared  in  so  many 
words,  that  fraud  or  deceit  was  the '  foundation  of  the  action.  The 
only  question  then  is :  Whether  there  were  such  evidence  of  fraud  in 
this  case  as  will  sustain  the  action  ?  Now  I  know  not  where  to  find 
any  fraud  in  the  transaction  between  these  parties.  I  consider  what  was 
said  by  the  defendant  upon  the  several  occasions,  as  no  more  than 
asserting  his  opinion  on  the  credit  of  Miss  Robertson ;  an  opinion  which 
he  seems  to  have  fairly  entertained.  It  is  true,  that  he  asserted  his 
own  knowledge  upon  the  subject ;  but  consider  what  the  subject-matter 
was  of  which  that  knowledge  was  predicated :  it  was  concerning  the 
credit  of  another,  which  is  a  matter  of  opinion.  When  he  used  those 
words,  therefore,  it  is  plain  that  he  only  meant  to  convey  his  strong 
belief  of  her  credit,  founded  upon  the  means  he  had  had  of  forming  such 
an  opinion  and  belief.  There  is  no  reason  for  us  to  suppose  that  at 
the  time  of  making  those  declarations  he  meant  to  tell  a  lie  and  mis- 
lead the  plaintiflf.  He  himself  had  trusted  her  before  to  a  cdhsiderable 
amount.  He  had  no  reason  to  know  otherwise  than  what  he  expressed ; 
and  had  on  the  contrary  reasonable  grounds  for  asserting  knowledge  in 
the  sense  I  understand  him  to  have  used  it.  He  had  for  some  time 
before  seen  many  other  persons  treat  Miss  Robertson  as  a  person  of 
fortune.  He  himself  saw  her  living  in  affluence.  He  had  seen  plans 
of  her  supposed  estate  in  Scotland,  and  had  observed  other  cir- 
cumstances, altogether  well  calculated  to  delude  him.  I  cannot  say 
that  I  should  not  also  have  been  duped  by  the  same  appearances. 
Then  it  is  also  a  circumstance  in  the  case,  that  he  does  not  appear  to 
have  had  any  interest  in  misrepresenting  the  matter  to  the  plaintiflf 
otherwise  than  as  it  really  appeared  to  him.  And  taking  the  whole 
together,  I  think  the  evidence  goes  no  further  than  his  asserting  that, 
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to  his  firm  belief  and  conviction  she  was  deserving  of  credit ;  and  that 
the  defendant  was  himself  a  dupe  to  appearances.  But  until  some  case 
shall  be  decided  which  goes  further  than  that  of  Pasley  v.  Freeman, 
there  must  be  evidence  of  fraud  to  support  such  an  action ;  and  evi- 
dence of  being  a  dupe  is  not  sufHcient.  Therefore,  without  meddling 
with  the  law  as  laid  down  in  that  case,  but  taking  it  at  present  to  be 
right  until  it  is  overturned,  I  cannot  concur  in  this  verdict,  there  being 
no  evidence  of  fraud  as  required  by  that  determination. 

Lawrence,  J.  Considering  the  great  extent  of  this  question,  I 
wish  that  it  may  be  put  upon  the  record,  in  order  that  it  may  be  sub- 
mitted to  the  judgment  of  a  highe^  Court.  I  have  alwaj's  understood 
the  doctrine  laid  down  in  Pasley  v.  Freeman  to  be,  that  without  fraud 
there  was  no  cause  of  action.  I  collect  that  from  the  opinion  delivered 
by  each  of  the  judges  who  concurred  in  that  judgment.  If  this  case 
had  gone  to  the  jury  on  the  ground  of  fraud,  I  cannot  say  there  would 
have  been  no  evidence  to  support  the  verdict ;  but  the  case  went  to 
them  on  the  ground  that  though  the  defendant  were  himself  a  dupe,  yet 
if  the  representation  made  by  him  were  false,  he  was  answerable.  Then 
the  question  is :  Whether  if  a  person  assert  that  he  knows  such  an 
one  to  be  a  person  of  fortune,  and  the  fact  be  otherwise,  although  the 
part3'  making  the  assertion  believed  it  to  be  true,  an  action  will  lie  to 
recover  damages  for  an  injury  sustained  in  consequence  of  such  mis- 
representation ?  It  does  not  appear  that  any  of  the  judges  went  this 
length  in  Pasley  v.  Freeman.  Stress  has  been  laid  on  the  defendant's 
assertion  of  his  own  knowledge  of  the  matter ;  but  persons  in  general 
are  in  the  habit  of  speaking  in  this  manner  without  understanding 
"  knowledge  "  in  the  strict  sense  of  the  word  in  which  a  lawj'er  would 
use  it.  This  observation  will  not  only  apply  to  ordinary  men  in  com- 
mon conversation,  but  also  to  persons  of  the  best  information.  If 
any  man  should  say  that  he  knows  there  is  no  city  larger  than  London, 
it  must  be  understood  that  he  is  speaking  only  from  information  and 
belief  upon  sutsh  a  subject,  and  not  from  actual  mensuration.  The 
same  must  be  understood  when  one  is  speaking  of  his  knowledge  of 
the  credit  of  another.  In  order  to  support  the  action,  the  representa- 
tion must  be  made  malo  animo.  It  is  not  necessary  that  the  party 
should  gain,  or  intend  to  gain,  anything  for -himself  by  it;  but  if  he 
make  it  with  a  malicious  intention  that  another  should  be  injured  by  it, 
he  shall  make  compensation  in  damages.  But  there  must  be  something 
more  than  misapprehension  or  mistake.  However,  in  deference  to  the 
opinion  from  which  I  differ,  I  cannot  but  state  this  with  doubt  and 
distrust  of  my  own  opinion. 

[Le  Blanc,  J.,  delivered  an  opinion  concurring  with  Gkose  and 
Lavteence,  JJ.]  Btde  absolute. 
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SECTION  IV. 

Defendant's  Intent  that  Plaintiff  should  act  on  the  Representation. 

FOSTER   V.   CHARLES. 

1830.     7  Bingham,  105,1 

Case  for  deceit ;  the  declaration  alleging  that  certain  false  represen- 
tations were  made  by  the  defendant  to  the  plaintiffs,  merchants  in  Lon- 
don, in  order  to  induce  them  to  engage  one  Jacque  as  their  agent  at 
Manchester. 

Plea,  the  general  issue. 

At  the  trial  before  Tindal,  C.  J.,  London  sittings  after  Michaelmas 
term,  it  appeared  that  in  November  or  December,  1824,  the  defendant, 
a  soap  manufacturer,  called  on  the  plaintiffs,  wholesale  tea  dealers, 
with  whom  he  was  on  terms  of  intimacy,  and  after  asking  them  if  they 
did  business  at  Manchester,  said  "  he  had  a  young  friend  for  whom  he 
was  anxious  to  procure  a  commission  in  the  tea  trade  at  Manchester ;  a 
nice  j'oung  man,  who  had  an  excellent  connection  there,  and  would  be 
a  great  acquisition  to  any  person  who  wanted  to  do  business  there ; 
the  defendant  being  on  such  terms  with  the  plaintiffs,  he  had  offered  it 
to  them  before  he  proposed  it  to  Smith  and  Co.,  —  a  respectable  house 
in  the  same  line  of  business ;  that  Smith  and  Co.  would  jump  at  the 
offer ;  that  his  friend  was  so  excellent  a  young  man,  that  he  would 
rather  trust  him  without  security  than  most  men  with ;  that  this 
young  man  had  been  doing  business  at  Manchester  for  a  London  tea 
house,  who  could  no  longer  execute  his  extensive  orders  ;  that  he  had 
an  uncle  at  Manchester,  a  clergyman  of  the  Scotch  Church,  who  would 
afford  him  great  facilities  in  the  way  of  business,  and  knew  all  the 
Scotch  travellers  in  the  trade ;  that  defendant  would  like  him  to  sell 
soap  for  defendant  and  his  partner,  but  feared  his  other  connections 
would  not  allow  him  time." 

The  plaintiffs  said  they  had  an  objection  to  giving  commissions  ;  but 
the  very  strong  recommendation  defendant  had  given  of  his  friend 
would  induce  them  to  think  of  it. 

Accordingly,  in  the  beginning  of  1825,  the  plaintiffs  employed  James 
Jacque,  the  defendant's  young  friend,  to  do  business  for  them  on  com- 
mission at  Manchester.  But  by  the  middleof  1827,  after  repeatedly  send- 
ing incorrect  statements  of  the  amount  of  his  receipts  on  their  behalf,  he 
contrived  to  be  a  defaulter  to  them  to  the  extent  of  £900  and  upwards, 
and  to  involve  them  in  bad  debts  to  a  much  greater  amount. 

He  then  took  the  benefit  of  the  insolvent  debtors'  act. 

1  Part  of  the  statement  is  an  abridgment  of  the  report  in  6  Bingham,  396.  —  Ed.     , 
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Instead  of  having  been  employed  in  the  Manchester  commlssioa  tea 
trade  in  the  year  1824,  as  the  defendant  had  stated  to  the  plaiutiflfs,  it 
appeared  that  he  had,  at  the  recommendation  of  the  defendant,  been 
taken  into  partnership  without  any  capital  by  Mr.  K.  C.  Stewart,  a 
warehouseman  in  London,  in  Julj-,  1823  ;  but  great  losses  having  been 
incurred  in  that  concern,  aggravated  by  a  robberj'  to  some  amount,  Mr. 
Stewart  closed  the  concern  and  dissolved  the  partnership  in  October, 
1824. 

Jacque  was  then  indebted  to  Stewart  in  the  sum  of  £800,  which  he 
undertook  by  deed,  dated  November  13, 1824,  to  pay  by  instalments, 
in  two,  three,  and  four  years  ;  but  Qothing  was  ever  paid. 

All  this  was  known  to  the  defendant,  who  had  acted  throughout  for 
Jacque,  and  had  negotiated  the  terms  of  the  dissolution  of  partnership. 

Letters  were  also  put  in,  written  bj-  the  defendant  to  Jacque,  after 
the  exposure  of  the  Manchester  transactions,  in  which  the  defendant 
exhorted  Jacque  to  write  various  falsehoods  to  the  plaintiffs  with  a  view 
to  the  exculpation  of  the  defendant,  and  to  conceal  from  the  plaintiffs 
his  knowledge  of  some  of  the  transactions  at  Manchester. 

When  the  defendant  was  first  applied  to  on  the  subject  by  the  plain- 
tiffs, he  expressed  his  regret  that  his  house  should  have  been  the  means 
of  introducing  an  unworthy  agent  to  the  plaintiffs ;  but  that  as  they 
had  been  instrumental  in  bringing  the  loss  on  the  plaintiffs,  he  would 
see  his  partner  on  the  subject,  and  see  what  could  be  done  towards 
relieving  them  from  it.  No  step  of  that  kind  having  been  taken,  the 
present  action  was  commenced. 

Tindal,  C.  J.,  told  the  jury  to  consider  whether  the  representation 
complained  of  by  the  plaintiffs  had  ever  been  made,  and  if  made, 
whether  it  was  false  within  the  knowledge  of  the  defendant ;  for  unless 
it  were  false  within  his  knowledge,  the  action  did  not  lie. 

The  jury  returned  a  verdict  for  the  defendant,  which  was  set  aside 
by  the  Court.     [6  Bingham,  396.] 

Upon  a  new  trial,  Tindal,  C.  J.,  told  the  jury  that  if  the  defendant 
made  representations  concerning  Jacque,  the  tendency  of  which  was  to 
occasion  loss  to  the  plaintiff,  knowing  such  representations  to  be  false, 
and  intending  thereby  to  benefit  himself,  he  was  guilty  of  fraud  in  the 
common  acceptation  of  the  term ;  if  he  made  such  representations, 
knowing  them  to  be  false,  without  proposing  thereby  any  advantage  to 
himself,  but  proposing,  perhaps,  to  benefit  a  third  person,  he  was  guilty 
of  fraud  in  the  legal  acceptation  of  the  term,  and  responsible  to  the 
plaintiff  for  any  injury  resulting  from  such  representations. 

The  jury  thereupon  found  for  the  plaintiff,  damages  £800 ;  but 
added :  "  We  consider  there  was  no  actual  fraud  on  the  part  of  the 
defendant,  and  that  he  had  no  fraudulent  intention,  although  what  he 
has  done  constituted  a  fraud  in  the  legal  acceptation  of  the  term." 

Jones,  Seijt.,  now  contended  that  this  amounted  to  a  verdict  for  the 
defendant ;  and  therefore  moved  that  the  verdict  might  be  entered  for 
him,  instead  of  the  plaintiff. 
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He  urged,  at  some  length,  nearly  the  same  arguments  as  he  had 
advanced  on  a  former  occasion,  and  adverted  to  the  same  authorities 
(see  6  Bing.  402)  ;  contending  that  this  action  was  substituted  for  the 
ancient  writ  of  deceit ;  that  the  gist  of  the  action  was  a  fraudulent 
intent  on  the  part  of  the  defendant  to  injure  the  plaintiff  by  deceiving 
him ;  that  a  defendant  was  not  responsible  for  the  consequences  of  a 
statement,  merely  because  he  knew  it  to  be  false ;  he  was  not  respon- 
sible for  the  consequences  of  a  bare  lie  ;  in  order  to  render  him  respon- 
sible, it  ought  to  be  shown  that  he  intended  to  defraud  the  plaintiff  of 
something  by  the  deceit  he  had  practised.  That  if  a  party  were  respon- 
sible for  the  consequences  of  a  lie  told  without  any  intention  to  defraud 
the  hearer  of  something,  no  line  could  be  drawn,  and  parties  might  be 
called  on  to  answer  for  those  excusable  untruths,  which  were  sometimes 
told  for  the  purpose  of  avoiding  a  greater  mischief. 

TiNDAL,  C.  J.  No  suflBcient  ground  has  been  laid  to  induce  us  to 
disturb  the  verdict  which  has  been  found  for  the  plaintiff.  The  appli- 
cation arises  on  a  misconception  of  what  the  jury  have  found.  They 
first  deliver  a  verdict  for  the  plaintiff,  with  damages,  and  then  add, 
that  in  point  of  fact  they  consider  the  defendant  had  no  fraudulent 
intention,  although  he  had  been  guilty  of  fraud  in  the  legal  acceptation 
of  the  term. 

Their  attention  had  been  drawn  bj'  me  to  two  classes  of  motives  pos- 
sible on  the  part  of  the  defendant ;  first,  a  desire  to  benefit  himself  by 
making  a  statement  which  he  knew  to  be  false ;  secondlj',  a  desire  to 
benefit  some  third  person  ;  and  I  stated  that,  although  there  might  be 
no  intention  on  his  part  to  obtain  an  advantage  for  himself,  it  would 
still  be  a  fraud,  for  which  he  was  responsible  in  law,  if  he  made  repre- 
sentations productive  of  loss  to  another,  knowing  such  representations 
to  be  false. 

The  jury  in  finding  that  he  had  no  intention  to  defraud  mean  only 
that  he  was  not  actuated  by  the  baser  motive  of  obtaining  an  advan- 
tage for  himself,  but  that  he  was  guilty  of  fraud  in  law  hy  stating  that 
which  he  knew  to  be  false,  and  which  was  the  cause  of  loss  to  the 
plaintiff. 

The  question,  therefore,  is,  whether,  if  a  party  makes  representations 
which  he  knows  to  be  false,  and  occasions  injurj'  thereby,  he  is  not 
liable  for  the  consequences  of  his  falsehood. 

It  would  be  most  dangerous  to  hold  that  he  is  not. 

The  confusion  seems  to  have  arisen  from  not  distinguishing  between 
what  is  fraud  in  law  and  the  motives  for  actual  fraud.  It  is  fraud  in 
law  if  a  party  makes  representations  which  he  knows  to  be  false,  and 
injury  ensues,  although  the  motive  from  which  the  representations  pro- 
ceeded may  not  have  been  bad  ;  the  person  who  makes  such  representa- 
tions is  responsible  for  the  consequences ;  and  the  verdict,  therefore, 
in  this  case  ought  not  to  be  disturbed. 

Park,  J.  I  am  of  the  same  opinion.  In  what  fell  from  this  Court 
ta  the  case  of  Tapp  v.  Lee,  and  upon  the  former  decision  of  the  present 
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case,  the  doctrine  has  been  laid  down  most  accurately.  It  would  be 
unfair  to  take  the  expressions  of  the  jury,  without  connecting  them 
with  what  the  Chief-Justice  had  just  presented  for  their  consideration. 
It  is  clear  that  the  jurj'  meant  to  draw  the  distinction  between  the  sor- 
did motive  of  personal  advantage  /and  the  legal  fraud  which  might  be 
committed  by  a  representation  false  within  the  knowledge  of  the 
speaker,  although  made  without  any  view  to  his  own  advantage.  For 
such  a  representation  the  defendant  is  responsible  if  mischief  ensues, 
whatever  may  have  been  his  motive  ;  and  as  to  its  being  necessar}-  to 
prove  the  motive  by  which  he  was  actuated :  when  the  case  was  last 
before  the  Court,  Tindal,  C.  J.,  sajd,  "  1  am  not  aware  of  an}-  authority 
for  such  a  position,  nor  that  it  can  be  material  what  the  motive  was ; 
the  law  will  infer  an  improper  motive,  if  what  the  defendant  saj's  is 
false  within  his  own  knowledge,  and  is  the  occasion  of  damage  to  the 
plaintiff." 

Here  the  defendant  said,  "  That  his  friend  was  so  excellent  a  3'oung 
man,  that  he  would  rather  trust  him  without  security  than  most  men 
with ; "  when  he  knew  the  contrary'  to  be  the  fact,  he  was  guilty  of 
a  fraud  in  law  in  making  such  a  representation  ;  and  fraud  in  law  is 
sufficient  to  support  this  action. 

Gaselee,  J.  When  this  verdict  is  taken  in  connection  with  the 
direction  of  the  Chief-Justice,  there  is  an  end  to  all  doubt  as  to  the 
meaning  of  the  jurj-,  and  the  finding  is  a  perfect  finding.  What  the  jur^- 
meant  by  actual  fraud  was  a  sordid  regard  to  self-interest ;  but  the 
legal  fraud,  which  is  sufficient  to  sustain  the  action,  was  complete  when 
the  intention  to  mislead  was  followed  by  actual  injur3'. 

BosANQUET,  J.  There  seems  to  me  to  be  no  reason  for  disturbing 
this  verdict.  In  the  course  of  the  trial,  it  is  probable  that  improper 
motives  had  been  ascribed  to  the  defendant.  The  Chief-Justice,  there- 
fore, stated  to  the  jury,  and  stated  correctlj',  that  motives  of  that 
description  in  the  defendant  were  not  essential  to  the  plaintiff's  action. 
If  a  person  tells  a  falsehood,  the  natural  and  obvious  consequence  of 
which,  if  acted  on,  is  injury  to  another,  that  is  fraud  in  law.  Coupling 
that  with  what  the  Chief-Justice  addressed  to  the  jury,  their  verdict 
only  means  that  the  defendant  did  not  propose  to  benefit  himself,  per- 
haps intended  to  benefit  another ;  but  that  what  he  said,  intending  to 
benefit  another,  was  false  within  his  own  knowledge,  injurious  to  the 
part3'  who  received  the  communication,  and,  consequently,  a  fraud  in 
the  legal  acceptation  of  the  term.  Rule  refused. 
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Lord  Tenterden,  C.  J.  In  this  case,  in  which  the  defendant  ob- 
tained a  verdict  on  the  trial  before  me  at  the  sittings  after  Hilary  Term, 
a  rule  nisi  was  obtained  to  enter  a  verdict  for  the  plaintiff,  and  cause 
was  shown  during  the  last  term.  The  declaration  contained  two  counts  : 
the  first  stated,  that  a  foreign  bill  of  exchange  was  drawn  on  a  person 
of  the  name  of  Hancorne,  and  that  the  defendant  falsely,  fraudulently, 
and  deceitfully  did  represent  and  pretend  that  he  was  duly  authorized 
to  accept  the  bill  by  the  procuration,  and  on  behalf  of  Hancorne,  and 
did  falsely  and  fraudulently  pretend  to  accept  the  same  by  the  procura- 
tion of  Hancorne.  It  then  proceeded  to  allege  several  indorsements 
of  the  bill,  and  that  the  plaintiff,  relying  on  the  pretended  acceptance, 
and  believing  that  the  defendant  had  authority  from  Hancorne  to  accept, 
received  the  bill  from  the  last  indorsee  in  discharge  of  a  debt ;  that  the 
bill  was  dishonored,  and  that  the  plaintiff  brought  an  unsuccessful  action 
against  Hancorne.  The  second  count  contained  a  similar  statement  of 
the  false  representation  by  the  defendant,  and  that  he  accepted  the  bill 
in  writing  under  pretence  of  the  procuration  from  Hancorne  ;  and  then 
proceeded  to  describe  the  indorsements  to  the  plaintiff,  and  the  dishonor 
of  the  bill,  and  alleged,  that  thereupon  it  became  and  was  the  duty  of 
the  defendant  to  pay  the  bill  as  the  acceptor  thereof,  but  that  he. had 
not  done  so. 

On  the  trial  it  appeared,  that  when  the  bill  was  presented  for  accept- 
ance by  a  person  named  Armfield,  who  was  one  of  the  paj'ees  of  the 
bill,  Hancorne  was  absent ;  and  that  the  defendant,  who  lived  in  the 
same  house  with  him,  was  induced  to  write  on  the  bill  an  acceptance  as 
by  the  procuration  of  Hancorne,  Armfield  assuring  him  that  the  bill  was 
perfectly  regular,  and  the  defendant  fully  believing  that  the  acceptance 
would  be  sanctioned,  and  the  bill  paid  at  maturity,  by  the  drawee.  It 
was  afterwards  passed  into  the  plaintiff's  hands,  and  being  dishonored 
when  due,  an  action  was  brought  against  Hancorne  ;  the  defendant  was 
called  as  a  witness  on  the  trial  of  that  action,  and  he  negativing  any 
authority  from  Hancorne,  the  plaintiff  was  nonsuited.  I  left  to  the  jury 
the  question  of  deceit  and  fraud  in  the  defendant,  as  a  question  of  fact 
on  the  evidence,  and  the  jury  having  negatived  all  fraud,  the  defendant 
had  a  verdict,  liberty  being  reserved  to  the  plaintiff  to  move  to  enter  a 
verdict,  if  the  Court  should  think  the  action  maintainable  notwithstand- 
ing that  finding. 

On  the  argument,  two  points  were  made  by  the  plaintiff's  counsel. 
It  was  contended,  in  the  first  place,  that  although  the  defendant  was 
not  guilty  of  any  fraud  or  deceit,  he  might  be  made  liable  as  acceptor 

1  Statement  of  facts,  and  argumenta  of  counsel,  omitted.  —  Ed. 
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of  the  bill ;  that  the  second  count  was  applicable  to  that  view  of  the 
case ;  and  that,  after  rejecting  the  allegations  of  fraud  and  falsehood 
in  that  count,  it  contained  a  sufficient  statement  of  a  cause  of  action 
against  him,  as  acceptor.  But  we  are  clearly  of  opinion  that  the  defend- 
ant cannot  be  made  responsible  in  that  character.  It  is  enough  to  say- 
that  no  one  can  be  liable  as  acceptor  but  the  person  to  whom  the  bill 
is  addressed,  unless  he  be  an  acceptor  for  honor,  which  the  defendant 
certainly  was  not. 

This  distinguishes  the  present  case  from  that  of  a  pretended  agent 
making  a  promissory  note  (referred  to  in  Mr.  Roscoe's  Digest  of  the 
Law  of  Bills  of  Exchange,  note  9,  p.  47) ,  or  purchasing  goods  in  the 
name  of  a  supposed  principal.  And,  indeed,  it  may  well  be  doubted  if 
the  defendant,  by  writing  this  acceptance,  entered  into  anj-  contract  or 
warranty  at  all,  that  he  had  authority-  to  do  so ;  and  if  he  did,  it  would 
be  an  insuperable  objection  to  an  action  as  on  a  contract  by  this  plain- 
tiff, that  at  all  events  there  was  no  contract  with,  or  warrant}'  to,  him. 

It  was  in  the  next  place  contended  that  the  allegation  of  falsehood 
and  fraud  in  the  first  count  was  supported  by  the  evidence ;  and  that, 
in  order  to  maintain  this  species  of  action,  it  is  not  necessary  to  prove 
that  the  false  representation  was  made  from  a  corrupt  motive  of  gain 
to  the  defendant,  or  a  wicked  motive  of  injury  to  the  plaintiff;  it  was 
said  to  be  enough  if  a  representation  is  made  which  the  party  making 
it  knows  to  be  untrue,  and  which  is  intended  by  him,  or  which,  from 
the  mode  in  which  it  is  made,  is  calculated  to  induce  another  to  act  on 
the  ^faith  of  it,  in  such  a  waj-  as  that  he  may  incur  damage,  and  that 
damage  is  actually  incurred.  A  wilful  falsehood  of  such  a  nature  was 
contended  to  be,  in  the  legal  sense  of  the  word,  a  fraud ;  and  for  this 
position  was  cited  the  case  of  Foster  v.  Charles,  6  Bing.  396  ;  7  Bing. 
105,  which  was  twice  under  the  consideration  of  the  Court  of  Common 
Pleas,  and  to  which  may  be  added  the  recent  case  of  Corbet  v.  £rqwn, 
8  Bing.  33.  The  principle  of  these  cases  appears  to  us  to  be  well 
founded,  and  to  apply  to  the  present. 

It  is  true  that  there  the  representation  was  made  immediately  to  the 
plaintiff,  and  was  intended  by  the  defendant  to  induce  the  plaintiff  to 
do  the  act  which  caused  him  damage.  Here,  the  representation  is  made 
to  all  to  Whom  the  bill  may  be  offered  in  the  course  of  circulation,  and 
is,  in  fact,  intended  to  be  made  to  all,  and  the  plaintiff  is  one  of  those ; 
and  the  defendant  must  be  taken  to  have  intended,  that  all  such  persons 
should  give  credit  to  the  acceptance,  and  thereby  act  upon  the  faith. of 
that  representation,  because  that,  in  the  ordinary  course  of  business,  is 
its  natural  and  necessary  result. 

If,  then,  the  defendant,  when  he  wrote  the  acceptance,  and  thereby, 
in  substance,  represented  that  he  had  authority  from  the  drawee  to 
make  it,  knew  that  he  had  no  such  authority  (and  upon  the  evidence 
there  can  be  no  doubt  that  he  did) ,  the  representation  was  untrue  to 
his  knowledge,  and  we  think  that  an  action  will  lie  against  him  by  the 
plaintiff  for  the  damage  sustained  in  consequence. 
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If  the  defendant  had  had  good  reason  to  believe  his  representation  to 
be  true,  as,  for  instance,  if  he  had  acted  upon  a  power  of  attorney  which 
he  supposed  to  be  genuine,  but  which  was,  in  fact,  a  forgery,  he  would 
have  incurred  no  liability,  for  he  would  have  made  no  statement  which 
he  knew  to  be  false :  a  case  very  different  from  the  present,  in  which 
it  is  clear  that  he  stated  what  he  knew  to  be  untrue,  though  with  no 
corrupt  motive. 

It  is  of  the  greatest  importance  in  all  transactions  that  the  truth 
should  be  strictly  adhered  to.  In  the  present  case,  the  defendant  no 
doubt  believed  that  the  acceptance  would  be  ratified,  and  the  bill  paid 
when  due,  and  if  he  had  done  no  more  than  to  make  a  statement  of  that 
belief,  according  to  the  strict  truth,  bj'  a  memorandum  appended  to  the 
bill,  he  would  have  been  blameless.  But  then  the  bill  would  never 
have  circulated  as  an  accepted  bill,  and  it  was  only  in  consequence  of 
the  false  statement  of  the  defendant  that  he  actuallj'  had  authority  to 
accept,  that  the  bill  gained  its  credit,  and  the  plaintiff  sustained  a  loss.* 
For  these  reasons  we  are  of  opinion  that  the  rule  should  be  made  abso- 
lute to  enter  a  verdict  for  the  plaintiff.  Hide  absolute. 
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Case.  The  declaration  stated,  that  whereas  one  George  Langridge, 
the  father  of  the  plaintiff,  on  the  1st  of  June,  1833,  at  the  request  of 
the  defendant,  bargained  with  him  to  buy  of  him  a  certain  gun,  to  wit, 
for  the  use  of  himself  and  his  sons,  at  and  for  a  certain  price,  to  wit, 
the  sura  of  £24,  and  the  defendant  then,  by  falsely  and  fraudulently' 
warranting  the  said  gun  to  have  been  made  by  Nock,  and  to  be  a  good, 
safe,  and  secure  gun,  then  sold  the  said  gun  to  the  said  George  Lang- 
ridge, for  the  use  of  himself  and  his  sons,  for  the  said  sum  of  £24,  then 
paid  by  the  said  George  Langridge  to  the  defendant  for  the  same : 
whereas  in  truth  and  in  fact  the  defendant  was  guiltj'  of  great  breach  of 
dpty,  and  of  wilful  deceit,  negligence,  and  improper  conduct,  in  this, 
that  the  said  gun,  at  the  time  of  the  said  warranty  and  sale,  was  not 
made  by  Nock,  nor  was  it  a  good,  safe,  and  secure  gun,  but,  on  the 
.contrary  thereof,  was  made  and  constructed  by  a  maker  very  inferior 
as  a  gun-maker  to  Nock,  and  was  then  and  at  all  times  a  verj'  bad, 
unsafe,  ill-manufactured,  and  dangerous  gun,  and  wholly  unsound  and 
of  very  inferior  materials  ;  of  all  which  premises  the  defendant,  at  the 
time  of  the  making  of  the  said  warranty,  and  of  the  said  sale,  had  full 
knowledge  and  notice.  And  the  plaintiff  in  fact  says  that  he,  knowing 
and  confiding  in  the  said  warranty,  did  use  and  employ  the  said  gun, 

1  Arguments  omitted.  —  Ed. 
32 


498  LANGEIDGE  V.   LEVY. 

which  but  for  the  said  warrantj-  he  would  not  have  done ;  and  that 
afterwards,  to  wit,  on  the  10th  December,  1835,  the  said  gun  being 
then  in  the  hands  and  use  of  the  plaintiff,  bj'  reason  and  whoUj-  in  con- 
sequence of  the  weak,  dangerous,  and  insufficient  and  unworkmanlike 
manufacture,  construction,  and  materials  thereof,  then  and  whilst  the 
said  gun  was  so  in  use  b^-  the  plaintiff,  burst  and  exploded,  became 
shattered  and  went  to  pieces ;  whereby  and  bj'  reason  whereof  the 
plaintiff  was  greatl3'  cut,  wounded,  maimed,  &c.,  and  whollj'  b}' 
means  of  the  premises,  breach  of  dutj',  and  improper  conduct  of  the 
defendant,  lost,  and  is  for  ever  deprived  of  the  use  qf  his  hand,  &c. 

Pleas,  first,  not  guiltj- ;  secondly,  that  the  defendant  did  not  warrant 
the  said  gun  to  be  made  by  Nock,  and  to  be  a  good,  safe,  and  secure 
gun,  in  manner  and  form,  &c. ;  thirdly,  that  the  gun  was  not  a  bad, 
unsafe,  ill- manufactured,  and  dangerous-gun,  and  wholly  unsound,  and 
of  verj-  inferior  materials,  as  in  the  declaration  alleged  ;  fourtlilj',  that 
the  gun  did  not,  by  reason  and  whollj'  in  consequence  of  the  weak,  dan- 
gerous, and  insufficient  and  unworkmanlike  manufacture,  construction, 
and  materials  thereof,  burst,  &c.,  as  in  the  declaration  alleged:  —  on 
all  which  issues  were  joined. 

At  the  trial  before  Alderson,  B.,  at  the  Somersetshire  Summer 
Assizes,  1836,  it  appeared  that  in  June,  1833,  the  plaintiff's  father  saw 
in  the  shop  of  the  defendant,  a  gun-maker  in  Bristol,  a  double-barrelled 
gun,  to  which  was  attached  a  ticket  in  these  terms  :  "  Warranted,  this 
elegant  twist  gun,  by  Nock,  with  case  complete,  made  for  his  late 
Majesty  George  IV. ;  cost  60  guineas :  only  25  guineas."  He  went 
into  the  shop  and  saw  the  defendant,  and  examined  the  gun.  The 
defendant  (according  to  Langridge's  statement)  said  he  would  wairant 
the  gun  to  have  been  made  bj-  Nock  for  King  George  IV.,  and  that  he 
could  produce  Nock's  invoice.  Langridge  told  the  defendant  he  wanted 
the  gun  for  the  use  of  himself  and  his  sons,  and  desired  him  to  send  it 
to  his  house  at  Knowle,  about  two  miles  from  Bristol,  that  thej-  might 
see  it  tried.  On  the  next  daj-,  accordingly',  the  defendant  sent  the  gun 
to  Langridge's, house  bj'  his  shopman,  who  also  on  that  occasion  war- 
ranted it  to  be  made  by  Nock,  and  charged  and  fired  it  off  several 
times.  Langridge  ultimately  bought  it  of  him  for  £24,  and  paid  the 
price  down.  Langridge  the  father  and  his  three  sons  used  the  gun 
occasionally ;  and  in  the  month  of  December  following,  the  plaintiff, 
his  second  son,  having  taken  the  gun  into  a  field  near  his  father's  house 
to  shoot  some  birds,  putting  in  an  ordinary  charge,  on  firing  off  the 
second  barrel  it  exploded,  and  mutilated  his  left  hand  so  severely  as  to 
render  it  necessary  that  it  should  be  amputated.  There  was  conflicting 
evidence  as  to  the  fact  of  the  gun's  being  an  insecure  one,  or  of  inferior 
workmanship.  Mr.  Nock,  however,  proved  that  it  was  not  manufac- 
tured bj-  him.  The  defendant  also  denied  that  any  warranty  had  been 
given.  The  learned  Judge  left  it  to  the  jurj-  to  say,  first,  whether  the 
defendant  had  warranted  the  gun  to  be  made  b}-  Nock,  and  to  be  a  safe 
and  secure  one ;  secondly,  whether  it  was  in  fact  unsafe  or  of  inferior 
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materials  or  workmanship,  and  exploded  in  consequence  of  being  so ; 
and  thirdlj-,  whether  the  defendant  warranted  it  to  be  a  safe  gun,  Icnow- 
ing  that  it  was  not  so.  The  jury  found  a  general  verdict  for  "the  plain- 
tiff, damages  £400. 

In  Michaelmas  Term,  Erie  moved  in  pursuance  of  leave  reserved  by 
the  learned  Judge,  and  obtained  a  rule  nisi  for  arresting  the  judgment, 
on  the  ground  that  no  Auty  could  result  out  of  a  mere  private  contract, 
the  defendant  being  clothed  with  no  official  or  professional  character 
out  of  which  a  known  dutj-  could  arise ;  and  that  the  injury  did  not 
arise  so  immediately  from  the  defendant's  act  as  that  it  could  form  the 
subject  of  an  action  on  the  case  by  the  plaintiff,  between  whom  and  the 
defendant  there  was  no  privity  of  contract. 

Hompas,  Serjt.,  and  Hall  showed  cause. 

Erie  and  J3uU,  contra.  Cur.  adv.  vult. 

Parke,  B.  In  this  case  a  motion  was  made  to  arrest  the  judgment, 
after  a  verdict  for  the  plaintiff.  [His  Lordship  stated  the  declaration 
and  proceeded]  :  It  is  clear  that  this  action  cannot  be  supported  upon 
the  warranty  as  a  contract,  for  there  is  no  privity  in  tliat  respect 
between  the  plaintiff  and  the  defendant.  The  father  was  the  contract- 
ing party  with  the  defendant,  and  can  alone  sue  upon  that  contract  for 
the' breach  of  it. 

The  question  then  is  whether  enough  is  stated  on  this  record  to 
entitle  the  plaintiff  to  sue,  thougli  not  on  the  contract ;  and  we  are  of 
opinion  that  there  is,  and-  that  the  present  action  may  be  supported. 

•We  are  not  prepared  to  rest  the  case  upon  one  of  the  grounds  on 
which  the  learned  counsel  for  the  plaintiff  sought  to  support  his  right 
of  action,  namelj',  that  wherever  a  dutj'  is  imposed  on  a  person  bj'  con- 
tract or  otherwise,  and  that  duty  is  violated,  any  one  who  is  injured  by 
the  violation  of  it  may  have  a  remedy  against  the  wrong-doer :  we 
think  this  action  may  be  supported  without  laying  down  a  principle 
which  would  lead  to  tliat  indefinite  extent  of  liability,  so  stronglj'  put  in 
the  course  of  the  argument  on  the  pait  of  the  defendant ;  and  we  should 
pause  before  we  made  a  precedent  by  our  decision  which  would  be  an 
authority  for  an  action  against  the  vendors,  even  of  such  instruments 
and  articles  as  are  dangerous  in  themselves,  at  the  suit  of  any  person 
whomsoever  into  whose  hands  they  might  happen  to  pass,  and  who 
should  be  injured  thereby'.  We  do  not  feel  it  necessarj'  to  go  to  that 
length,  and  our  judgment  proceeds  upon  another  ground.  If  the  instru- 
ment in  question,  which  is  not  of  itself  dangerous,  but,  which  requires 
an  act  to  be  done,  that  is,  to  be  loaded,  in  order  to  make  it  so,  had 
been  simply  delivered  by  the  defendant,  without  any  contract  or  repre- 
sentation on  his  part,  to  the  plaintiff,  no  action  would  have  been  main- 
tainable for  any  subsequent  damage  which  the  plaintiff  might  have 
sustained  by  the  use  of  it.  But  if  it  had  been  delivered  by  the  defend- 
ant to  the  plaintiff  for  the  purpose  of  being  so  used  by  him,  with  an 
accompanying  representation  to  him  that  he  might  safely  so  use  it,  and 
that  repi'esentation  had  been  false  to  the  defendant's  knowledge,  and 
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the  plaintiff  had  acted  upon  the  faith  of  its  being  true,  and  had  received 
damage  thereby,  then  there  is  no  question  but  that  an  action  would 
have  Iain, 'upon  the  principle  of  a  numerous  class  of  cases,  of  which  the 
leading  one  is  that  of  Pasley  v.  Freeman,  3  T.  R.  51 ;  which  principle 
is,  that  a  mere  naked  falsehood  is  not  enough  to  give  a  right  of  action  : 
but  if  it  be  a  falsehood  told  with  an  intention  that  it  should  be  acted 
upon  bj'  the  partj:  injured,  and  that  act  must  produce  damage  to  him  ; 
if,  instead  of  being  delivered  to  the  plaintiff  immediately',  the  instrument 
had  been  placed  in  the  hands  of  a  third  person,  for  the  purpose  of  being 
delivered  to  and  then  used  b}'  the  plaintiff,  the  like  false  representation 
being  knowinglj'  made  to  the  intermediate  person  to  be  communicated 
to  the  plaintiff,  and  the  plaintiff  had  acted  upon  it,  there  can  be  no 
doubt  but  that  the  principle  would  equally  applj',  and  the  plaintiff 
would  have  had  his  remedy  for  the  deceit ;  nor  could  it  make  any  differ- 
ence that  the  third  person  also  was  intended  b}'  the  defendant  to  be 
deceived  ;  nor  does  there  seem  to  be  anj'  substantial  distinction  if  the 
instrument  be  delivered  in  order  to  be  so  used  bj-  the  plaintiff,  though 
it  does  not  appear  that  the  defendant  intended  the  false  representation 
itself  to  be  communicated  to  him.  There  is  a  false  representation  made 
by  the  defendant  with  a  view  that  the  plaintiff  should  use  the  instru- 
ment in  a  dangerous  way,  and  unless  the  representation  had  been  made 
the  dangerous  act  would  never  have  been  done. 

If  this  view  of  the  law  be  correct  there  is  no  doubt  but  that  the  facts 
which  upon  this  record  must  be  taken  to  have  been  found  bj-  the  jur3" 
bring  this  case  within  the  principle  of  those  referred  to.  The  defendant 
has  knowinglj'  sold  the  gun  to  the  father  for  the  purpose  of  being  used 
by  the  plaintiff  by  loading  and  discharging  it,  and  has  knowingl3-  made 
a  false  warranty  that  it  might  be  safelj-  done,  in  order  to  effect  the  sale  ; 
and  the  plaintiff,  on  the  faith  of  that  warrantj',  and  beheving  it  to  be 
true  (for  this  is  the  meaning  of  the  term  confiding),  used  the  gun,  and 
thereby  sustained  the  damage  which  is  the  subject  of  this  complaint. 
The  warrantj'  between  these  parties  has  not  the  effect  of  a  contract ; 
it  is  no  more  than  a  representation  ;  but  it  is  no  less.  The  deliverj-  of 
the  gun  to  the  father  is  not  indeed  averred,  but  it  is  stated  that  by  the 
act  of  the  defendant  the  property  was  transferred  to  the  father  in  order 
that  the  son  might  use  it ;  and  we  must  intend  that  the  plaintiff  took 
the  gun  with  the  father's  consent,  either  from  his  possession  or  the 
defendant's ;  for  we  are  to  presume  that  the  plaintiff  acted  lawfully,  and 
was  not  a  trespasser,  unless  the  contrarj'  appear. 

We  therefore  think  that  as  there  is  fraud  and  damage,  the  result  of 
that  fraud,  not  from  an  act  remote  and  consequential,  but  one  con- 
templated by  the  defendant  at  the  time  as  one  of  its  results,  the  partj' 
guilt}'  of  the  fraud  is  responsible  to  the  party  injured. 

We  do  not  decide  whether  this  action  would  have  been  maintainable 
if  the  plaintiff  had  not  known  of  and  acted  upon  the  false  representa- 
tion ;  nor  whether  the  defendant  would  have  been  responsible  to  a 
person  not  within  the  defendant's  contemplation  at  the  time  of  the  sale, 
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to  whom  the  gun  might  have  been  sold  or  handed  over.  We  decide 
that  he  is  responsible  in  this  case  for  the  consequences  of  his  fraud 
whilst  the  instrument  was  in  the  possession  of  a  person  to  whom  his 
representation  was  either  directly  or  indirectly  communicated,  and  for 
whose  use  he  knew  it  was  purchased.  Eule  discharged. 

Affirmed  in  Exchequer  Chamber,  4  M.  &  W.  337. 
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1859.     4  Hurlstone  ^  Norman,  538.1 

Case  for  deceit. 

The  defendant  was  a  director  in  a  mining  company,  and  desired  that 
the  committee  of  the  London  Stock  Exchange  should  appoint  a  settling 
day  for  the  shares,  and  insert  the  company  on  the  official  list.  By  the 
rules  of  the  Stock  Exchange  this  cannot  be  done,  unless  the  commit- 
tee are  satisfied  by  certificates  that  the  subscription  list  is  full,  with  the 
exception  of  such  shares  as  maj'  be  reserved  for  special  purposes,  and 
that  not  less  than  two-thirds  of  the  scrip  have  been  paid  upon.  By 
procurement  of  the  defendant  and  others,  a  letter  was  sent  to  the  Stock 
Exchange,  stating  that  41,711  shares  had  been  paid  up;  also  a  certi- 
ficate from  the  bankers  of  the  company,  stating  that  over  £40,000' 
stood  to  the  company's  credit  on  the  bankers'  books.  In  fact,  not 
more  than  7,000  shares  were  ever  paid  upon,  and  this  was  known  to 
defendant.  The  greater  part  of  the  money  at  the  bankers  was  paid 
in  bj'  the  defendant  and  his  associates  to  enable  the  bankers  to  give 
the  above  certificate.  With  the  exception  of  £7,000,  the  whole  of  the 
money  was  withdrawn  from  the  bankers  within  a  few  days  after  the 
certificate  was  given. 

The'plaintiflF  saw  the  shares  of  "  The  Lake  Bathurst  Australian  Gold 
Mining  Company,  in  100,000  shares,  of  £1  each,"  quoted  in  the  printed 
list  of  the  Stock  Exchange.  He  knew  the  rules  of  the  Stock  Exchange 
as  to  the  admission  of  companies  to  the  list^  Finding  the  shares  low 
in  price,  and  knowing  that  a  large  portion  of  the  capital  must  have 
been  paid  up  to  entitle  them  to  be  quoted  in  the  list,  he  boiSght  200 
shares  for  £100.  He  said  he  believed  the  scheme  would  not  be  a  suc- 
cessful one,  but  having  been  informed  by  his  brokers  that  two  thirds  of 
the  capital  must  have  been  paid  up,  and  relying  on  the  quotation  in 
the  official  list,  he  felt  satisfied  that  there  would  be  sufficient  to  pay  the 
shareholders  15s.  a  share. 

The  shares  turned  out  to  be  valueless. 

The  defendant's  counsel  objected  tliat  the  representation,  not  being 
made  by  the  defendant  to  the  plaintiflT  himself,  was  not  a  ground  of 
action.     The  jury,  under  the  direction  of  Pollock,  C.  B..  found  a  ver- 

1  Statement  abridged. 
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diet  for  the  plaintiff,  leave  being  reserved  to  the  defendant  to  move  to 
enter  a  verdict  for  him. 

O'Malley  obtained  a  rule  nisi  to  enter  a  verdict  for  defendant. 

Bovill,  Moll,,  and  Tayler  showed  cause.U/ First,  it  is  said  that  the 
plaintiff  is  not  entitled  to  recover,  because  the  shares  were  not  quoted 
in  the  oflBcial  list  in  consequence  of  the  representation  shown  to  have 
been  authorized  by  the  defendant,  but  in  consequence  of  further  com- 
munications made  by  the  brokers  of  the  nature  of  which  there  was  no 
evidence.  But,  unless  the  defendant  bad  caused  the  false  representa- 
tions to  be  made,  no  settling  daj-  would  have  been  appointed.  There 
is  no  proof  that  the  brokers  were  guiltj-  of  any  fraud,  and  nothing  of 
the  kind  can  be  presumed-Mj/Manj-  cases  show  that  it  is  not  necessary-, 
in  order  to  constitute  a  cause  of  action,  that  the  false  representation 
should  have  been  made  immediately  to  the  partj-  who  acts  upon  it.  It 
is  enough  if  the  false  representation  is  made  with  the  intent  that  the 
person  to  whom  it  is  made  shall  make  it  public.  Polhill  v.  Walter,  3 
B.  &  Ad.  114  (E.  C.  L.  R.  vol.  23)  ;  Levy  v.  Langridge,  4  M.  &  W. 
337,  and  Gerhard  v.  Bates,  2  E.  &  B.  476  (E.  C.  L.  R.  vol.  75),  are 
instances  of  the  application  of  that  principle.  In  Pilmore  v.  Hood,  5 
Bing.  N.  C.  97  (E.  C.  L.  R.  vol.  35),  the  defendant,  being  about  to  sell 
a  public-house,  falsely  represented  to  B.,  who  had  agreed  to  purchase 
it,  that  the  receipts  were  £180  a  month.  B.  having  to  the  knowledge 
of  the  defendant  communicated  this  representation  to  the  plaintiff,  who 
became  the  purchaser  instead  of  B.,  it  was  held  that  an  action  lay 
against  the  defendant  at  the  suit  of  the  plaintiff.  That  case  closely 
resembles  the  present,  because  the  defendant  here  by  fraud  induced 
the  committee  of  the  Stock  Exchange  to  make  public  a  representation 
which  he  knew  to  be  false.  Scott  v.  Dixon,  Q.  B.  Hil.  T.  1859,  is  an 
authority  in  favor  of  the  plaintiff.  [Bramwell,  B.  Another  point  is, 
that  the  shares  bought  by  the  plaintiff  ought  not  to  have  been  sold  by 
the  parties  to  whom  they  were  issued,  but  I  do  not  see  how  that  is 
material.] 

O'MaUey,  in  support  of  the  rule,  Scott  v.  Dixon,  supra,  is  distin- 
guishable from  the  present  case,  because  there  the  defendant  put  a 
written  document  into  the  hands  of  the  brokers  to  be  shown  to  the  per- 
sons intending  to  become  purchasers.  Here  the  defendant  did  not 
intend  that  the  particular  information  communicated  to  the  committee 
of  the  Stock  Exchange  should  be  made  public,  and  in  fact  it  was  never 
published  to  the  plaintiff.  [Braitwell,  B.  Suppose  a  lecturer  falsely 
represented  that  a  medical  student  had  attended  lectures,  and  upon 
such  representation  the  student  was  examined  and  got  his  diploma, 
would  an  action  lie  b}'  a  person  who  afterwards  employed  him  ?  Pol- 
lock, C.  B.  There  it  is  made  a  condition  that  students  shall  not  be 
examined  without  having  attended  lectures.  The  attendance  is  a  sine 
quA  non,  but  not  a  causa  causansJ] 

Martin,  B.  I  am  of  opinion  that  the  rule  must  be  discharged.  I 
think  that  the  case  is  concluded,  so  far  as  we  are  concerned,  by  the 
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proceedings  in  tlie  Exchequer  Chamber  in  the  case  of  Seymour  v.  Baff- 
shaw,  18  C.  B.  903  (E.  C.  L.  R.  vol.  86). ^ 

Bramwell,  B.     I  am  of  the  same  opinion.     The  judgment  in  the 
Exchequer  Chamber  in  Seymour  v.  Bagshaw  did  not  pass  sub  silentio. 
I  consider  myself  concluded  by  it.     I  entirely  approve  of  the  case  of 
Scott  V.  Dixon,  but  I  think  that  this  case  is  distinguishable  from  it. 
It  would  be  a  strong  thing  to  hold  that  if  a  man  makes  a  verbal  untrue 
statement  to  any  person,  as,  for  instance,  that  the  shares  ia  a  particu- 
lar companj-  are  a  valuable  security,  if  that  person  buys  and  recom- 
mends his  friends  to  buj',  that  he  is  to  be  liable  to  any  one  who  buys 
on  the  faith  of  such  representation.     But  it  is  not  a  bad  rule  that  a 
person  who  makes  a  fraudulent  representation,  which  is  intended  to  be* 
generally  circulated,   shall  be  liable  to  any  person  injured  bj'  acting  [\ 
upon  it,  however  remote  the  consequences  may  be.    If  the  rule  is  wrong  {i 
it  must  be  questioned  in  a  Court  of  Appeal.  ^ 

Pollock,  C.  B.  I  also  think  that  the  rule  must  be  discharged. 
There  was  evidence  to  go  to  the  jury.  The  defendant  acted  fraudu- 
lentlj^,  and  made  represefitations  to  the  committee  of  the  Stock  Exchange 
with  a  view  to  induce  persons  to  -believe  the  existence  of  a  particular 
state  of  things  as  to  these  shares.  All  persons  buying  shares  on  the  I 
Stock  Exchange  must  be  considered  as  persons  to  whom  it  was  con- 1 
templated  that  the  representation  would  be  made.  I  am  not  prepared ' 
to  lay  down,  as  a  general  rule,  that  if  a  person  makes  a  false  represen- 
tation, every  one  to  whom  it  is  repeated,  and  who  acts  upon  it,  may  sue 
him.  But  it  ia  a  different  thing  where  a  director  of  a  company  procures 
an  artificial  and  false  value  to  be  given  to  the  shares  in  the  company 
which  he  professes  to  offer  to  the  public.  Generally,  if  a  false  and' 
fraudulent  statement  is  made  with  a  view  to  deceive  the  party  who  is 
injured  by  it,  that  affords  a  ground  of  action.  But  1  think  that  there 
must  always  be  this  evidence  against  the  person  to  be  charged,  viz., 
that  the  plaintiff  was  one  of  the  persons  to  whom  he  contemplated  that 
the  representation  should  be  made,  or  a  person  whom  the  defendant 
ought  to  have  been  aware  he  was  injuring  or  might  injure.  If  a  direc- 
tor of  a  companj',  one  of  the  persons  who  puts  the  shares  forth  into 
the  world,  deliberately  adopts  a  scheme  of  falsehood  and  fraud,  the 
effect  of  which  is  that  parties  buy  the  shares  in  consequence  of  the 
falsehood,  I  should  feel  no  difficulty  in  saying  that  in  such  case  an 
action  is  maintainable.  Mule  discharged.''' 

'  This  case  waa  tried  before  Jervis,  C.  J.,  in  Trinity  Vacation,  1855,  when  a  verdict 
was  found  for  the  plaintiff.  A  bill  of  exceptions  was  tendered,  and  the  case  after- 
wards came  before  the  Exchequer  Chamber,  and  ultimately,  in  June,  1858,  the  judg- 
ment was  affirmed  in  the  House  of  Lords  without  argument.  [4  C.  B.  n.  s.  873  (E.  C. 
L.  E.  vol.  83).] 

2  In  Clerk  &  Lindsell  on  Torts,  415,  note  6,  the  following  observations  are  made  in 
reference  to  Bedford  v.  Bagshaw:  "This  case  was,  indeed,  disapproved  by  Lord 
Chelmsford  in  Peek  v.  Gurney  (L.  R.  6  H.  L.  p.  397),  upon  the  ground  that,  it  being 
the  plaintiff's  knowledge  of  the  rules  that  led  him  to  appropriate  the  representation  to 
himself,  it  could  not  be  taken  to  be  made  to  any  one  who  was  ignorant  of  the  rules, 


504  PEEK  V.   GUKNEf. 


PEEK  V.  GUKNEY. 

1873.     Law  B£ports,  6  House,  of  Lords,  377.1 

This  was  an  appeal  against  a  decree  of  the  Master  of  the  Rolls,  by 
which  the  appellant's  bill  had  been  dismissed  with  costs.  Law  Eep.  13 
Eq.  79. 

The  appellant,  when  the  Overend  &  Gnrney  Company  was  ordered 
to  be  wound  up,  was  the  holder  therein  of  two  thousand  shares,  in 
respect  of  which  he  was  placed  on  the  list  of  contributories,  and  his 
liability  to  be  so  was  confirmed  by  ^decision  of  this  House.  Law  Rep. 
2  H.  L.  325. 

The  history  of  the  company  has  ah-eady  been  fnll3-  given  in  the  pre- 
vious reports  of  this  case.  The  following  brief  summary'  of  the  facts 
is  all  that  is  now  necessary  to  be  stated. 

The  company  was  formed  in  July,  1865,  and  the  prospectus  then 
issued.  The  business  was  begun  on  the  1st  of  August,  1865.  The 
appellant  was  not  an  original  allottee,  but  purchased  his  shares  in  the 
market  in  the  months  of  October  and  December  of  that  year.  On 
the  10th  of  Ma_y,  1866,  the  companj-  stopped  payment.  On  the  11th 
of  June  a  resolu)||ki  was  passed  to  have  a  voluntary  winding-up,  and 
on  the  22d  of  Junff  the  usual  order  for  such  winding-up,  under  super- 
vision of  the  Court,  was/ made.  The  appellant  who  had  been  by  this 
House,  in  July,  1867,  declared  to  be  liable  as  a  contributor}-,  and  had 
paid  nearly-  £100,000  on  his  shares  under' this  winding-up,  filed  his  bill 
in  March,  1868,  against  the  then  directors,  and  against  the  executors  of 
Thomas  Augustus  Gibb,  who  had  been  a  director  at  the  time  of  issuing 
the  prospectus,  but  had  died  in  November,  1866.  The  bill  alleged  mis- 
representation of  faots  and  concealment  of  facts  on  the  part  of  the 
directors  in  the  prospectus  they  issued,  by  which  the  appellant  had  been 
induced  to  purchase  shares  and  had  been  damnified,  and  he  sought 
indemnity  from  the  estates  of  the  directors. 

and  therefore  cotdd  not  be  taken  to  be  made  to  the  plaintiff.  But,  with  submission,  it 
was  intended  to  be  made  to  all  members  of  the  public,  though  as  regards  those  who  did 
not  know  the  rules  it  would  necessarily  be  ineffectual.  In  Reg.  t.  Aspinwall  (2  Q.  B. 
D.  48),  where  the  defendants  were  indicted  for  conspiring  to  falsely  represent  to  the 
committee  of  the  Stock  Exchange  that  the  rules  had  been  complied  with,  with  a  view 
of  obtaining  a  quotation  for  their  shares,  and  thereby  inducing  the  public  to  buy  such 
shares,  the  very  same  objection,  namely,  that  the  injury  to  the  public  was  too  remote, 
was  taken,  and  overruled  by  the  Court  of  Appeal ;  and  after  verdict  for  the  Crown,  an 
omission  in  the  indictment  to  aver  an  intent  to  defraud  prospective  purchasers  of  shares 
was  held  immaterial,  since  '  the  natural  and  probable  effect  of  deceiving  the  commit- 
tee in  the  mode  alleged  would  be  to  injure  and  deceive  purchasers '  {ibid.  p.  65).  Lord 
Chelmsford's  disapproval  of  Bedford  v.  Bagshaw  was  not,  indeed,  theie  referred  to; 
but  inasmuch  as  the  majority  of  the  Lords  in  Peek  v.  Gurney  e  spressed  no  disap- 
proval of  Bedford  v.  Bagshaw,  the  principle  of  that  decision  must  »e  considered  to  be 
re-established  by  the  above  case  of  Beg.  v.  Aspinwall."  —  Ed. 

'  Only  so  much  of  the  report  is  given  as  relates  to  one  point.  The  argnmentg  are 
omitted;  —  Ed. 
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The  Master  of  the  Rolls  had  held  that  if  he  had  been  an  original 
allottee,  and  had  come  in  due  time,  he  would  have  been  entitled  to  such 
indemnity,  but  that  he  was  debarred  of  his  remedy  on  the  grounds, 
first,  that  he  was  in  no  better  position  than  the  allottee  from  whom  he' 
had  bought,  and  secondly,  that  he  had  come  too  late  for  relief.  His 
bill  was  therefore  dismissed  with  costs.^  Against  that  dismissal  this 
appeal  was  brought. 

Mr.  Kay,  Q.  C,  and  Mr.  Swanston,  Q.  C.  {Mr.  Joliffe  was  with 
them),  for  the  appellant. 

The  Solicitor-General  {Sir  G.  Jessel),  Mr.  Macnaghten,  Mr.  C.  S. 
Medd,  Mr.  Moxburgh,  Q.  C,  Mr.  JLindley,  Q.  C,  Mr.  Graham  Hast- 
ings^ Mr.  Fry,  Q.  C,  Mr.  Jackson,  Q.  C,  Mr.  Sayer,  Mr.  Fooks, 
Q.  C,  Mr.  W.  Fooks,  and  /Sir  B.  BaggaUay,  Q.  C,  appeared  for 
various  defendants. 

[Opinions  were  delivered  by  Lords  Chelmsford,  Colonsay,  and  Cairns.] 

Lord  Cairns.  [After  discussing  another  point.]  But  now,  having 
answered  the  first  question. as  I  am  obliged  to  answer  it,  I  come  to  the 
second  question  in  the  case,  namely,  How  does  the  appellant  connect 
himself  with  this  statement?  The  prospectus  was  issued  on  the  12th 
or  13th  of  July,  1865,  and  a  copy  was  received  or  was  obtained  by  the 
appellant.  It  is  not  proved  from  whom  he  obtained  it.  The  object  of 
the  prospectus  on  the  face  of  it  is  clearly  to  invite  the  public  to  take 
shares  in  the  new  company.  The  prospectus  is,  as  is  usual  in  such 
cases,  an  invitation,  and  there  is  appended  to  it  a  form  of  application 
for  shares,  which  was  to  be  filled  up,  and  upon  which  form  the  invita- 
tion was  to  be  answered.  It  is  a  prospectus  in  this  shape,  addressed 
to  the  whole  of  the  public,  no  doubt,  and  any  one  of  the  public  might 
take  up  the  prospectus  and  appropriate  it  in  that  way  to  himself  b3' 
answering  it  upon  the  form  upon  which  it  is  intended  by  the  prospectus 
that  it  should  be  answered.  The  appellant,  however,  did  not  take  up 
and  did  not  appropriate  the  prospectus  in  this  way.  For  reasons  which 
it  is  unnecessary  to  inquire  into  be  declined  to  take,  or  at  all  events  he 
did  not  originally  take  any  shares  in  the  companj'.  The  allotment  of 
shares  began  on  the  24th  of  July  ;  it  appears  to  have  been  completed 
on  the  28th  of  July ;  and  it  is  stated  that  two  or  three  times  the  number 
of  shares  to  be  had  in  the  company  were  applied  for.  The  allotment 
having  been  completed,  the  prospectus,  as  it  seems  to  me,  had  done  its 
work ;  it  was  exhausted.  The  share  list  was  full ;  the  directors  had ' 
obtained  from  the  company  the  money  which  they  desired  to  obtain. 
The  appellant  subsequently,  upon  the  17th  of  October,  several  months 
afterwards,  bought  one  thousand  shares  at  a  premium  of  something 
over  £7,  and  again,  still  later,  on  the  6th  of  December,  he  bought  one 
thousand  other  shares  at  a  premium  of  something  over  £6.     He  bought 

1  The  facts  of  the  case  and  the  arguments  are  so  fully  stated  in  the  report  in  the 
court  below,  that  it  has  been  deemed  only  necessary  here  to  give  them  in  a  very 
abridged  form,  the  more  so  as  the  judgment  related  principally  to  the  rights  of  a 
purchaser  from  an  allottee. 
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them  on  the  Stock  Exchange,  and  he,  of  course,  did  not  know  in  the 
first  instance  from  whom  he  bought  them.  In  point  of  fact,  it  appears 
that  as  to  the  greater  part  of  them  they  were  shares  which  had  origi- 
'nally  been  allotted  to  one  of  the  old  partners,  Samuel  Gurney,  by  whom 
they  were  transferred  to  a  nominee  for  himself,  in  whose  name  the3' 
were  registered ;  they  were  then  sold  upon  the  market,  and  re-sold 
apparently  several  times,  because  the  premium  seems  to  have  risen 
from  a  much  smaller  to  a  much  larger  sum,  and  ultimatelj'  the}'  were 
sold,  at  the  premium  which  I  have  stated,  (»  the  appellant,  and  were 
registered  in  his  name. 

Now,  my  Lords,  I  ask  the  question.  How  can  the  directors  of  a  com- 
panj'  be  liable,  after  the  full  ori^nal  allotment  of  shares,  for  all  the 
subsequent  dealings  which  may  take  place  with  regard  to  those  shares 
upon  the  Stock  Exchange?  If  the  argument  of  the  appellant  is  right, 
they  must  be  liable  ad  infinitum,  for  I  know  no  means  of  pointing  out 
any  time  at  which  the  liability  would,  in  point  of  fact,  cease.  Not  only 
so,  but  if  the  argument  be  right,  they  must  be  liable,  no  matter  what 
the  premium  may  be  at  which  the  shares  may  be  sold.  That  premium 
may  rise  from  time  to  time  from  circumstances  altogether  unconnected 
with  the  prospectus,  and  yet,  if  the  argument  be  right,  the  appellant 
would  be  entitled  to  call  upon  the  directors  to  indemnify  him  up  to  the 
highest  point  at  which  the  shares  may  be  sold,  for  all  that  he  may 
expend  in  buying  the  shares.  My  Lords,  I  ask,  is  there  anj'  authority 
for  this  proposition  ?    I  am  aware  of  none. 

During  the  course  of  the  argument  I  took  the  liberty  of  putting  to 
the  learned  counsel  for  the  appellant  a  case  which  I  think  was  not 
answered,  and  to  which,  so  far  as  I  know,  no  answer  can  be  given  that 
would  be  favorable  to  the  appellant.  I  put  the  case  of  a  person  having 
built  a  house  and  desiring  to  sell  it.  He  comes  to  me  and  wishes  me 
to  purchase  it ;  he  describes  it  as  a  highly  advantageous  purchase,  and 
makes  statements  of  fact  to  me  with  regard  to  the  house  which  are 
untme  and  are  misrepresentations  ;  but  I  decline  to  purchase,  and  our 
overtures  come  to  an  end.  He  subsequently  sells  it  to  some  other  per- 
son, upon  what  terms  I  know  not.  That  other  person  completes  the 
purchase,  and  that  other  person,  desiring  to  raise  money  on  moilgage, 
applies  to  me  to  lend  him  money.  I  lend  him  money  upon  a  mortgage 
of  the  house.  The  facts  stated  to  me  originally  turn  out  to  be  untrue, 
and  are  so  material  as  that  the  house,  not  being  as  represented,  becomes 
comparatively  worthless.  I  then  apply  to  the  original  vendor,  remind 
him  of  what  he  told  me,  and  complain  to  him  that  my  monej-  lent  upon 
mortgage  has  been  lost,  and  I  commence  an  action  against  him  for  dam- 
ages to  recover  my  loss.  I  ask,  could  such  an  action  be  maintained?  I 
know  of  no  authority  for  it,  and  I  am  of  opinion  that  an  action  of  that 
kind  would  not  lie. 

My  Lords,  I  take  the  rule  on  this  point  to  have  been  happily  stated 
in  some  expressions  of  my  noble  and  learned  friend  the  late  Lord  Chan- 
cellor (Lord  Hatherley),  when  he  was  Vice-Chancellor,  in  the  case  of 
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Barry  v.  Croskey,  2  J.  &  H.  117,  118-123,  in  passages  which  I  will 
take  the  liberty  of  reading  to  your  Lordships.  The  first  occurs  during 
the  argument.  Upon  a  reference  to  the  case  of  l,eoy  v.  I^angridge,  4 
M.  &  W.  337,  the  Vice-Chancellor  said :  "  I  take  the  ground  of  that 
decision  to  have  been,  that  the  false  representation  was  made  by  the 
defendant  with  a  view  that  it  should  be  acted  upon  by  the  son  in  the 
manner  that  occasioned  the  injury'.  Mr.  Baron  Parke  says  :  '  There  is 
a  false  representation  made  by  the  defendant,  with  a  view  that  the  plain- 
tiff should  use  the  instrument  in  a  dangerous  wa^-.'  The  father,  acting 
upon  the  faith  of  that  representation,  put  the  gun  into  the  hands  of  his 
son,  who  fired  it  off,  when  it  burst  and  injured  him.  Suppose  a  stranger, 
knowing  nothing  of  what  had  passed  between  the  father  and  the  defend- 
ant, to  have  found  the  gun  lying,  for  instance,  at  an  inn.  If  a  stranger 
so  finding  the  gun  bad  taken  it  up  and  fired  it,  and  the  gun  had  burst 
and  injured  him,  would  he  have  had  his  action  against  the  defendant 
upon  the  ground  that  Nock's  name  appeared  upon  the  gun,  and  the 
defendant  had  sold  it  with  that  name  appearing  upon  it,  and  as  a  gun 
made  by  Nock."  Again,  in  the  course  of  the  argument,  the  Vice- 
Chancellor,  addressing  Mr.  Rolt,  says :  "  Your  argument  would  show 
that  every  person  who  in  consequence  of  De  Berenger's  frauds  upon  the 
Stock  Exchange  was  induced  to  purchase  stock  at  an  advanced  price,  in 
reliance  upon  the  false  rumor  he  had  circulated  that  peace  was  con- 
cluded, was  entitled  to  maintain  an  action  against  De  Berenger  for  the 
increase  of  price.  Would  not  such  consequences  be  too  remote  to  form 
ground  for  an  action."  Finallj^  in  giving  judgment,  the  Vice-Chan- 
cellor stated  what  he  understood  to  be  the  principles  applicable  to  such 
a  case.  First,  that  "  every  man  must  be  held  responsible  for  the  con- 
sequences of  a  false  representation  made  bj-  him  to  another,  upon  which 
that  other  acts,  and,  so  acting,  is  injured  or  damnified  ;  secondly,  every 
man  must  be  held  responsible  for  the  consequences  of  a  false  represen- 
tation made  by  him  to  another,  upon  which  a  third  person  acts,  and  so 
acting,  is  injured  or  damnified,  provided  it  appear  that  such  false  repre- 
sentation was  made  with  the  intent  that  it  should  be  acted  upon  by  such 
third  person  in  the  manner  that  occasions  the  injury  or  loss."  And 
thirdly,  he  continues  :  "But  to  bring  it  within  the  principle,  the  injury,  I 
apprehend,  must  be  the  immediate  and  not  the  remote  consequence  of  the 
■representation  thus  made.  To  render  a  man  responsible  for  the  conse- 
quences of  a  false  representation  made  bj'  him  to  another  upon  which  a 
third  person  acts,  and  so  acting  is  injured  or  damnified,  it  must  appear 
that  such  false  representation  was  made  with  the  direct  intent  that  it 
should  be  acted  upon  by  such  third  person  in  the  manner  that  occasions 
the  injury  or  loss."  And  his  Honor  comments  a  second  time  on  the  case 
of  Xevy  V.  Langridge,  supra,  as  consistent  with  that  principle. 

My  Lords,  upon  the  grounds  which  I  have  mentioned,  and  upon  the 
principles  laid  down  in  the  case  of  Barry  v.  Oroskey,  supra,  which 
appear  to  me  to  be  consistent  with  what  is  stated  by  all  the  authorities 
that  might  be  referred  to,  I  am  of  opinion  that  the  appellant  in  this  case 
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has  entirely  failed  to  connect  himself  with  the  representations  made  in 
the  prospectus,  of  which  in  mj-  opinion  an  original  allottee  might  have 
complained,  but  of  which  the  present  appellant  cannot,  I  think,  com- 
plain. On  these  grounds,  therefore,  I  agree  to  the  motion  of  my  noble 
and  learned  friend  that  this  appeal  ought  to  be  dismissed. 

Order  appealed  from  affirmed. 
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1891.     154  Massachusetts,  286. 

Tort,  for  fraudulent  representations  alleged  to  be  made  by  the 
defendants  as  directors  of  the  Electric  Advertising  Companj*.  The 
defendants'  answer  contained  a  demurrer  to  the  second  count  of 
the  declaratiop,  which  was  overruled  in  the  Superior  Court;  and 
the  defendants  appealed  to  this  Court.  The  case  was  then  tried  before 
Pitman,  J.,  and,  after  a  verdict  for  the  plaintiff,  the  defendants  alleged 
exceptions.    The  facts  appear  in  .the  opinion. 

■  The  case  was  argued  at  the  bar  in  March,  1890,  and  afterwards,  in 
June,  1891,  was  submitted  on  the  briefs  to  all  the  judges. 

O.  R.  Darling  &  W.  S.  Slocum  (W.  F.  Slocum  with  them),  for  the 
defendants. 

F.  Mclntire  (</.  Woodbury  with  him),  for  the  plaintiff. 

Barker,  J.  The  action  is  tort  for  deceit,  in  inducing  the  plaintiff  to 
take  notes  of  a  corporation  by  false  and  fraudulent  representations, 
alleged  to  have  been  made  to  him  by  the  defendants,  that  the  capital 
stock  of  the  corporation,  amounting  to  $150,000,  had  been  paid  in,  and 
that  patents  for  electrical  advertising  devices,  of  the  value  of  $149,650, 
had  been  transferred  to  it. 

From  the  exceptions,  it  appears  that  the  corporation  was  oi^nized 
in  January,  1885,  under  the  laws  of  Maine,  and  engaged  in  business 
in  Massachusetts ;  that  it  filed  with  the  commissioner  of  corporations 
a  certificate  containing  the  above  statements,  dated  August  11,  1885, 
as  required  by  the  St.  of  1884,  c.  330,  §  3,'  signed  by  the  defendants, 

^  The  St.  of  1884,  c.  330,  is  aB  act  concerning  foreign  corporations,  except  foreign 
insurance  companies,  having  a  usual  place  of  business  in  this  Commonwealth.  Sec- 
tion 3  is  as  follows :  "  Every  such  company  before  transacting  business  in  this  Com- 
monwealth shall  file  with  said  commissioner  a  copy  of  its  charter  or  certificate  of 
incorporation,  and  a  statement  of  the  amount  of  its  capital  stock,  and  the  amount 
paid  in  thereon  to  its  treasurer,  and  if  any  part  of  such  payment  has  been  made 
otherwise  than  in  money  the  statement  shall  set  forth  the  particulars  thereof,  and 
.said  statement  shall  he  subscribed  and  sworn  to  by  its  president,  treasurer,  and  by  a 
majority  of  its  directors  or  officers  having  the  powers  usually  exercised  by  directors. 
All  such  companies  now  doing  business  in  this  Commonwealth  shall  file  such  copy  and 
such  statement  on  or  before  the  first  day  of  October  next,  provided  such  business  is 
thereafter  continued.  Every  officer  of  a  corporation  which  fails  to  comply  with  the 
leqoiiements.  of  this  act,  and  every  agent  of  such  corporation  who  transacts  business 
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with  a  jurat  stating  tliat  on  that  date  they  had  severallj-  made  oath  that 
the  certificate  was  true,  to  the  best  of  their  knowledge  and  belief ;  that 
before  the  plaintiff  took  the  notes  the  contents  of  this  certificate  had 
been  communicated  to  him  bj-  an  attorney  whom  he  had  employed  to 
examine  the  records  ;  and  that  he  relied  upon  its  statements  in  accept- 
ing the  notes.  There  was  no  other  evidence  of  the  making  of  the 
alleged  representations. 

The  main  question,  which  is  raised  both  by  the  demurrer  to  the 
second  count  of  the  declaration  and  by  the  exceptions,  is  whether  the 
plaintifl"  can  maintain  an  action  of  deceit  for  alleged  misstatements 
contained  in  the  certificate.  In  the  opinion  of  a  majority  of  the  Court 
this  question  should  have  been  decided  adversely  to  the  plaintiff.  The 
execution  by  the  defendants  of  the  certificate  to  enable  the  corporation 
to  file  it  under  the  St.  of  1884,  c.  330,  §  3,  was  too  remote  from  any 
design  to  infiuence  the  action  of  the  plaintiff  to  make  it  the  foundation 
of  an  action  of  deceit. 

To  sustain  such  an  action,  misrepresentations  must  either  have  been 
made  to  the  plaintiff  individual!}',  or  as  one  of  the  public,  or  as  one  of , 
a  class  to  whom  they  are  in  fact  addressed,  or  have  been  intended  to 
influence  his  conduct  in  the  particular  of  which  he  complains. 

This  certificate  was  not  communicated  hy  the  defendants,  or  by  the 
corporation,  to  the  public  or  to  the  plaintiff.  It  was  filed  with  a  State 
official  for  the  definite  purpose  of  complying  with  a  requirement  imposed 
as  a  condition  precedent  to  the  right  of  the  corporation  to  act  in  Mas- 
sachusetts. Its  design  was  not  to  procure  credit  among  merchants, 
but  to  secure  the  right  to  transact  business  in  the  State. 

The  terms  of  the  statute  carry  no  implication  of  such  a  liabilit}^ 
Statutes  requiring  similar  statements  from  domestic  corporations  have 
been  in  force  here  since  1829,  and  whenever  it  was  intended  to  impose 
a  liability  for  false  statements  contained  in  them,  there  has  been  an 
express  provision  to  that  eflfect ;  and  a  requisite  of  the  liability  has 
uniformly  been  that  the  person  to  be  held  signed  knowing  the  state- 
ment to  be  false.  'St.  1829,  c.  53,  §  9  ;  Eev.  Sts,  c.  38,  §  28 ;  Gen. 
Sts.  c.  60,  §  30;  St.  1870,  c.  224,  §  38,  cl.  5  ;  Pub.  Sts.  c.  106,  §  60, 
cl.  5.  To  hold  that  the  St.  of  1884,  c.  330,  §  3,  imposes  upon  those 
officers  of  a  foreign  corporation  who  sign  the  certificate,  which  is  a 
condition  of  its  admission,  the  added  liability  of  an  action  of  deceit, 
is  to  read  into  the  statute  what  it  does  not  contain. 

If  such  an  action  lies,  it  might  have  been  brought  in  many  instances 
upon  representations  made  in  returns  required  of  domestic  corpora- 
tions, and  yet  there  is  no  instance  of  such  an  action  in  our  reports. 
In  Fogg  v.  Pew,  10  Gray,  409,  it  is  held  that  the  misrepresentations 

as  such  in  this  Commonwealth  shall  for  such  failure  he  liahle  to  a  fine  not  exceeding 
five  hundred  dollars  ;  but  such  failure  shall  not  affect  the  validity  of  any  contract  by 
or  with  such  corporation.  Every  such  company  shall  pay  into  the  treasury  ten  dollars 
for  filing  the  copy  of  its  charter,  and  five  dollars  for  filing  the  statement  required  by 
this  section." 
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must  have  been  intended  and  allowed  by  those  making  them  to  operate 
on  the  mind  of  the  party  induced,  and  have  been  suffered  to  influence 
him.  In  Bradley  v.  Poole,  98  Mass.  169,  the  representations  proved 
and  relied  on  were  made  personally  by  the  defendant  to  the  plaintifl', 
in  the  course  of  the  negotiation  for  tlie  shares  the  price  of  which  the 
plaintiff  sought  to  recover.  Felker  v.  Standard  Yarn  Co.,  148  Mass. 
226,  was  an  action  under  the  Pub.  Sts.  c.  106,  §  60,  to  enforce  a  lia- 
bility explicitly  declared  by  the  statute. 

Nor  do  we  find  any  English  case  which  goes  to  the  length  necessary 
to  sustain  the  plaintiff's  action.  The  English  cases  fall  under  two 
beads :  1 .  Those  of  oflSeers,  members,  or  agents  of  corporations,  who 
have  issued  a  prospectus  or  report  addressed  to  and  circulated  among 
shareholders  or  the  public  for  the  purpose  of  inducing  them  to  take 
shares.  2.  Those  of  persons  who,  to  obtain  the  listing  of  stocks  or 
securities  upon  the  Stock  Exchange  in  order  that  they  maj'  be  more 
readily  sold  to  the  public,  have  made  representations  to  the  officials  of 
the  exchange,  which  in  due  course  have  been  communicated  to  bu3-ers. 
Bagshaw  v.  Seymour,  32  L.  T.  81 ;  Bedford  v.  Bagshaw,  4  H.  &  N. 
538  ;  'Watson  v.  Earl  of  CharUmont,  12  Q.  B.  856  ;  Clarke  v.  Dickson, 
6  C.  B.  (n.  s.)  453 ;  Jarrett  v.  Kennedy,  6  C.  B.  319  ;  Campbell  v. 
Fleming,  1  A.  &  E.  40 ;  Peek  v.  Derry,  37  Ch.  D.  541,  and  14  App. 
Cas.  337 ;  Angus  v.  Clifford  [1891],  2  Ch.  449.  In  these  cases  the 
representations  were  clearlj-  addressed  to  the  plaintiffs  among  others 
of  the  public  or  of  a  class,  and  were  plainlj-  intended  and  calculated 
to  influence  their  action  in  the  specific  matter  in  which  they  claimed  to 
have  been  injured.  So,  too,  in  the  American  cases  relied  on  to  support 
the  action.  Morgan  v.  Skiddy,  62  N.  Y.  319  ;  TerwiRiger  v.  Great 
Western  Telegraph  Co.,  59  111.  249 ;  Paddock  v.  Fletcher,  42  Vt.  389. 
The  numei'ous  cases  cited  in  the  note  to  Pasley  v.  Freeman,  in  2 
Smith's  Lead.  Cas.  (9th  Am.  ed.)  1320,  are  of  the  same  character. 

In  the  case  at  bar,  the  certificate  was  made  and  filed  for  the  definite 
purpose,  not  of  influencing  the  public,  but  of  obtaining  from  the  State 
a  specific  right,  which  did  not  affect  the  validity  of  its  contracts,  but 
merely  relieved  its  agents  in  Massachusetts  of  a  penalt3'.  It  was  not 
addressed  to  or  intended  for  the  public,  and  was  known  to  the  plaintiff 
onlj'  from  the  search  of  his  attornej-.  It  could  not  have  been  intended 
or  designed  by  the  defendants  that  the  plaintiff  should  ascertain  its 
contents  and  be  induced  by  them  to  take  the  notes.  It  is  not  such  a 
representation,  made  by  one  to  another  with  intent  to  deceive,  as  will 
sustain  the  action.  Its  statements  are  in  no  fair  sense  addressed  to 
the  person  who  searches  for,  discovers,  and  acts  upon  them,  and  cannot 
fairly  be  inferred  or  found  to  have  been  made  with  the  intent  to  deceive 
him. 

This  view  of  the  law  disposes  of  the  case,  and  makes  it  unnecessary 
to  consider  the  other  questions  raised  at  the  trial. 

Demurrer  and  exceptions  sustained. 
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Plaintiff  acting  in  Reliance  on  the  Representation,  and  suffering 

Damage  thereby. 

NYE  V.   MEERIAM. 

1862.     35  Vermont,  438.1 

Case  for  fraud,  in  cheating  in  weighing  a  quantity  of  butter  sold  by 
plaintiff  to  defendant. 

Plaintiff's  evidence  tended  to  prove  that  he  sold  defendant  eleven 
tubs  of  butter  at  a  specified  price  per  pound ;  that  the  butter  was 
delivered  by  plaintiff's  father  in  plaintiff's  absence ;  that  defendant 
weighed  the  butter  in  presence  of  the  father,  and  cheated  in  the  weigh- 
ing, marking  a  false  weight  on  each  tub  and  also  on  a  slip  of  paper 
given  to  the  father. 

Plaintiff  subsequently  met  the  defendant  at  Lebanon,  N.  H.,  and 
called  upon  him  to  pay  the  balance  due  for  the  butter.  In  relation  to 
what  took  place  between  the  plaintiff  and  the  defendant  on  this  occa- 
sion, the  plaintiff  testified  as  follows  :  — 

"  The  defendant  felt  bad  because  he  could  not  pay  me.  I  said  if 
he  could  not  pay  me  he  must  give  me  his  note,  as  I  had  nothing  to 
show.  He  asked  liow  much  it  was.  I  told  him  I  did  not  know,  but 
supposed  he  could  tell.  He  said  he  could  not,  that  his  papers  were  in 
his  valise  or  trunk.  I  said  I  supposed  it  was  about  sixty  dollars  ;  he 
thought  it  was  fifty-five  or  sixty  dollars.  I  said  I  had  been  at  consid- 
erable trouble  hunting  after  him,  and  would  call  it  sixty  dollars.  He 
assented,  and  gave  me  his  note  for  sixty  dollars,  and  I  came  home. 
I  had  lost  the  paper  that  my  father  gave  me,  and  did  not  know  what 
the  figures  were.  There  was  not  a  word  said  between  us  about  fraud 
in  the  weight,  and  no  allusion  to  it  whatever." 

Defendant's  evidence  tended  to  prove  (among  other  things)  that  the 
note  was  given  to  cover  and  settle  not  only  for  the  balance  due  for 
the  butter,  but  also  for  plaintiff's  claim  for  being  cheated  by  the 
defendant  in  the  weight. 

The  Court  charged  the  jury  that  if  the  plaintiff  satisfied  them  that 
the  defendant  purposely  cheated  in  weighing  the  butter,  still,  if  the 
plaiatiff"s  claim  for  such  fraud  was  mutually  settled  and  adjusted  by 
the  parties,  and  included  in  said  note,  it  would  be  a  defence  to  tlie 
action,  bjat  that  if  the  note  was  given  merely  in  settlement  of  the  balance 
due  to  the  plaintiff  for  his  butter,  at  its  reported  weight  by  the  defend- 
ant,  and  with  no  reference  whatever  to  the  plaintiff's  having  been 
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512  NYE   V.    MEREIAM. 

cheated  by  the  defendant  in  the  weight,  then  the  plaintiff's  right  of 
action  for  such  fraud  was  not  thereby  barred,  even  though  the  note 
given  was  large  enough  to  cover  the  whole  of  the  butter  received  by 
the  defendant  at  the  contract  price ;  that  if  t  e  facts  in  reference  to 
the  settlement  and  giving  of  the  note  were  just  as  stated  by  the  plain- 
tiff, they  would  not  amount  to  a  settlement  of  the  fraud  in  the  weight, 
if  such  existed. 

Defendant  excepted  to  the  charge.  Verdict  for  plaintiff. 

W.  W.  Grout  and  Benj.  H.  Steele,  for  defendant. 

J.  S.  Sartle  and  T.  P.BedJield,  for  plaintiff. 

Alms,  J.  The  jury  have  found  that  the  defendant  attempted  to 
cheat  the  plaintiff  in  the  weight  ©f  his  butter ;  that  he  reported  the 
weight  to  the  plaintiff's  father,  and  marked  the  tubs  at  from  twenty 
to  thirty  pounds  less  than  the  true  weight.  The  plaintiff  was  not  pres- 
ent when  the  butter  was  weighed,  and  therefore  had  to  rely  on  the  paper 
the  defendant  gave  his  father  containing  the  figures  of  the  weight. 

I.  If  the  plaintiff  settled  with  the  defendant  for  the  butter  upon 
the  basis  of  the  weight  as  reported  by  the  defendant,  and  afterwards 
discovered  the  fraud,  he  would,  it  is  admitted,  be  entitled  to  recover 
for  the  fraud. 

II.  But  the  defendant  claims  that  the  ease,  standing  on  the  plain- 
tiff's testimony,  shows  that  the  plaintiff  has  suffered  no  damage ;  that 
although  the  defendant  may  have  attempted  a  fraud,  yet  in  fact  he  has 
not  accomplished  his  attempt ;  but  on  the  contrary,  has  given  his  note 
to  the  plaintiff  on  settlement  for  more  than  the  value  of  the  butter  at 
its  true  weight  and  contract  price. 

To  sustain  this  action  there  must  be  both  fraud  and  damage.  A 
naked  lie  that  causes  no  injury  to  another  is  not  actionable.  The  lie 
must  be  relied  upon,  and  must  occasion  damage. 

The  defendant  claims,  first,  that  the  lie  was  not  relied  upon  ;  and, 
secondly,  that  it  did  no  damage,  according  to  the  plaintiff's  own  testi- 
mony ;  and  that  this  view  of  the  case  was  not  presented  to  the  jury. 
To  determine  this  point  we  must  consider  the  plaintiff's  testimony,  and 
the  charge  of  the  Court  in  regard  to  it. 

The  plaintiff,  hearing  that  the  defendant  was  about  to  go  to  Cali- 
fornia, and  not  to  return  to  pay  for  the  butter,  went  in  search  of  him, 
and  after  going  to  New  York  and  Boston,  found  the  defendant  at 
Lebanon,  New  Hampshire. 

He  called  on  the  defendant  for  payment  of  the  balance  due  for  the 
butter.  The  defendant  said  he  had  no  money.  The  plaintiff  replied  : 
"If  you  cannot  pay  me  you  must  give  me  your  note."  "He,  the 
defendant,  asked  how  much  it  was.  I  told  him  I  did  not  know,  but 
supposed  he  could  tell.  He  said  that  he  could  not,  that  his  papers 
were  in  his  valise.  I  said  I  supposed  it  was  about  sixty  dollars.  He 
thought  it  was  fifty-five  or  sixty  dollars." 

It  will  be  noticed  that  thus  far  nothing  has  been  asked  for  by  the 
plaintiff,  or  spoken  of  by  either,  but  "  payment  of  the  balance  due  for 
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the  butter ;  "  and  that  what  that  balance  was,  was  what  neither  could 
exactly  tell, — the  plaintiff  supposing  it  "about  sixty  dollars,"  and 
the  defendant  "  fifty-five  or  sixty  dollars."  The  plaintiff  then  pro- 
ceeds :  "  I  said  I  had  been  at  considerable  trouble  hunting  after  him, 
and  would  call  it  sixty  dollars.  He  assented  and  gave  me  his  note  for 
sixty  dollars."  It  is  admitted  that  this  note  was  large  enough  to 
cover  the  full  amount  of  the  butter  at  the  contract  price. 

The  plaintiff  further  said  that  he  had  lost  the  paper  that  his  father 
gave  him,  and  did  not  know  what  the  figures  were. 

Now,  upon  this  evidence  it  is  clear  that  the  defendant  might  justly 
have  urged  upon  the  jury,  first,  that  the  note  was  given  solely  for  the 
balance  due  for  the  butter ;  that  the  remark  as  to  his  trouble  in  hunt- 
ing after  the  defendant  was  not  intended  by  him,  or  understood  by 
the  defendant,  as  making  those  expenses  or  that  trouble  a  part  of  the 
consideration  of  the  note,  but  only  as  entitling  him  equitably  or  mor- 
ally to  have  the  defendant's  doubt  whether  the  balance  was  fifty-five 
or  sixty  dollars  solved  in  the  plaintiff's  favor.  If  given  solely  for  the 
balance  due  for  the  butter,  and  it  covered  the  whole  balance  according 
to  true  weight  and  contract  price,  we  are  at  a  loss  to  see  what  damage 
occasioned  by  the  original  false  statement  of  the  defendant  has  accrued 
to  the  plaintiff.  The  plaintiff  does  not  appear  to  have  incurred  any 
expense  or  trouble  on  account  of  the  falsehood,  or  to  have  lost  any- 
thing by  it.  He  did  not  go  in  search  of  the  defendant  on  account  of  it. 
The  attempt  to  cheat  was  not  consummated  by  payment  or  settlement 
at  the  lower  weight. 

Had  he  known  all  the  facts  as  to  the  attempt  to  cheat,  he  could  not 
have  asked  for  more  than  the  sixty  dollars  as  the  balance  due  him  for 
the  butter.  Nor  does  it  appear  that  the  falsehood  had  worked  him 
any  injury  for  which  he  could  have  asked  for  further  compensation. 

Secondly,  the  defendant  might  also  have  justly  insisted  that  to  sus- 
tain this  action  the  plaintiff  must  show  that  he  relied  upon  the  false 
statement  in  making  the  settlement. 

The  testimony  of  the  plaintiff  might  fairly  be  claimed  by  the  defend- 
ant as  tending  to  show  that  tbe  plaintiff  could  not  recollect  what  the 
statement  originally  made  by  the  defendant  as  to  the  weight  was ; 
that  the  plaintiff  had  lost  the  paper  which  the  defendant  gave  to  his 
father,  and  had  forgotten  its  contents ;  that  the  defendant  could  not  ■ 
tell  what  the  weight  was,  and  did  not  renew  or  insist  on  the  original 
falsehood ;  and  that  both  parties  acted  on  their  own  knowledge  and 
judgment  as  to  the  weight,  uninfluenced  by  the  false  statement  of  the 
weight  as  originally  made. 

If  the  plaintiff  did  not  recollect  the  false  statement,  —  did  not  know 
and  could  not  tell  what  the  balance  due  for  the  butter  was,  according 
to  the  original  falsehood,  nor  what  the  figures  were  which  indicated 
the  false  weight,  but  claimed  a  balance  suflicient  to  cover  the  whole 
and  true  weight,  and  received  it  on  settlement,  we  are  at  a  loss  to  see 
how  he  can  claim  to  have  been  defrauded. 

33 
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The  Court  in  the  charge  did  not  present  the  case  to  the  jury  in  these 
two  aspects,  but  seemed  to  hold  that  the  original  falsehood  necessarily 
included  damage,  and  gave  a  right  of  action  for  fraud  in  weighing, 
and  that,  unless  such  right  to  sue  was  discharged  in  the  settlement,  it 
remained  in  full  vigor,  and  that  the  plaintiff's  testimony  did  not  show 
it  settled.  For  the  reasons  above  given  we  think  the  charge  erroneous, 
and  that  the  judgment  must  be  reversed. 

[Omitting  opinion  on  other  points.]  Judgment  reversed. 


ENFIELD  V.   COLBURN. 

1884.     63  New  Hampshire,  218, 

Case.  The  declaration  alleged  that  the  defendant  falsely  and 
fraudulently  made  a  claim  upon  the  town  for  damages  to  his  horse 
whUe  travelling  on  a  highway  in  said  town,  and  falsely  stated  to  the 
officers  of  the  town  that  his  horse  had  been  injured  through  the  insuf- 
ficiency of  the  highway,  and  falsely  swore  to  an  affidavit  stating  the 
particulars  of  said  injury,  which  he  filed  with  the  town-clerk  of  said 
town,  "  and  said  town,  relying  upon  said  false  and  fraudulent  repre- 
sentations, so  made  by  said  defendant,  incurred  large  expense  in 
investigating  the  facts  represented  by  said  defendant,  and  found  said 
representations  to  be  false,  and  that  said  defendant's  horse  was  not 
injured  through  the  insufficiency  of  the  highway  in  said  town  as  said 
defendant  well  knew."    The  defendant  demurred. 

Spring  &  Spring,  for  the  plaintiffs. 

G.  A.  Dole,  for  the  defendant. 

Carpenter,  J.  A  mere  naked  lie  —  a  falsehood  —  though  told 
with  intent  to  deceive,  upon  which  nobody  acts,  and  by  which  nobody 
is  deceived,  is  not  actionable.  The  declaration  alleges,  in  substance, 
that  the  defendant  falsely  and  fraudulently  represented  that  he  had  a 
valid  claim  against  the  plaintiffs  for  damages,  that  the  plaintiffs  relied 
upon  the  representations,  and  that  they  investigated  them  at  a  large 
expense  and  found  them  to  be  false.  One  or  the  other  of  the  last 
two  allegations  is  as  untruthful  as  the  representations  are  claimed  to 
be :  both  cannot  be  true.  If  the  plaintiffs  relied  upon  the  representa- 
tions, they  did  not  investigate  them ;  if  they  investigated  them,  they 
did  not  rely  upon  them.  It  is  a  perversion  of  language  to  say  that 
they  did  both.  The  averments  are  incurably  repugnant,  and  neither 
of  them  can  be  rejected  as  surplusage. 

If  the  inquiry  had  resulted  in  favor  of,  instead  of  against,  the  vali- 
dity of  the  defendant's  claim,  and  if,  relying  upon  the  result  of  the 
examination  and  not  upon  the  representations,  the  plaintiffs  had  paid 
the  demand,  they  could  maintain  no  action,  however  unfounded  the 
claim  and  however  false  and  fraudulent  the  defendant's  reprcsenta- 
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tions  might  be.  I  He  only  who  has  trusted  in  and  acted  upon  a  false- 
hood to  his  injury  can  maintain  an  action./  It  is  upon  this  principle 
that  no  action  lies  for  false  representations  of  facts  which  are  equally 
open  to  the  observation  and  knowledge  of  both  parties. 

If  this  declaration  can  be  sustained,  a  plaintiff  who  makes  and 
institutes  a  suit  upon  a  false  and  fraudulent  claim,  and  is  beaten, 
must  not  only  satisfy  the  judgment  against  him  for  costs,  but  is  also 
liable  to  an  action  on  the  case ;  and,  generally,  one  may  recover  the 
cost  of  detecting  and  defeating  any  fraud  which  may  be  attempted 
upon  him.  There  is  no  precedent  for  such  an  action.  It  is  always 
at  a  party's  option  to  act  upon  the  faith  of  statements  made  to  him, 
or  upon  his  own  judgment  of  the  facts  after  making  full  inquiry.  If, 
where  he  does  the  latter  and  makes  a  mistake,  another  is  not  answera- 
ble for  his  blunder,  whatever  pains  he  may  have  taken  to  lead  him 
into  it,  still  less  should  he  be  punished  if  by  reason  of  the  inquiry  no 
mistake  is  committed.  I  It  is  the  damages  which  result  from  acting 
upon  false  representations  as  if  they  were  true,  and  not  the  expense 
of  detecting  their  falsity,  which  a  plaintiff  is  entitled  to  recover./ 

Demurrer  sustained. 


TATTON  V.   WADE. 

1856.     18  Common  Bench  Reports,  371.1 

Action  on  the  case  for  a  fraudulent. misrepresentation  of  the  credit 
and  character  of  a  third  person,  one  Robert  Case. 

The  cause  was  tried  before  Crowder,  J.,  at  the  first  sitting  at  "West- 
minster in  Easter  Term  last.  The  plaintiff,  upon  her  examination, 
stated  that  Eobert  Case  applied  to  and  requested  her  to  let  on  hire  to 
him  certain  household  furniture  at  a  certain  rent.  Case  stating  to  her 
at  the  time  of  such  application  that  he  was  a  clerk  in  the  employ  of  an 
insurance  company,  at  a  salary  of  £100  a  year,  and  £50  besides  for 
other  services,  paid  monthly ;  that  she,  the  plaintiff,  then  required  a 
reference  from  the  said  Robert  Case,  and  that  Case  then  referred  her 
to  the  defendant ;  that  she,  the  plaintiff,  thereupon  wrote  and  sent  a 
letter  to  the  defendant,  which  letter  was  then  produced  and  given  in 
evidence  on  the  part  of  the  plaintiff,  and  was  in  the  words  and  figures 
following :  — 

"  I  am  referred  to  you  by  Mr.  Case,  who  has  applied  to  me,  in 
answer  to  my  advertisement  in  the  Times,  respecting  the  hire  of  my 
furniture.  I  should  have  written  before  respecting  Mr.  Case,  but 
thought  it  better  to  keep  the  matter  open  for  a  week,  before  applying 
to  the  referees.     As  a  matter  of  course,  it  behooves  me  to  be  very  cau- 

1  Statement  abridged.  —  Ed. 
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tious ;  and,  perhaps,  as  you  are  related  to  Mr.  Case,  and  doubtless  feel 
interested  about  them,  you  would  have  no  objection  to  become  guar- 
antee for  the  safety  and  regular  payment  (a  quarter  in  advance)  of 
the  furniture.  I  shall  feel  obliged  by  a  few  lines  in  return,  as  1  shall 
wait  your  answer  before  applying  to  other  referees.     Yours,  &c. 

"  E.  Wade." 

And,  that,  in  answer  thereto,  she,  the  plaintiff,  received  a  letter 
written  and  sent  to  her  by  the  defendant,  which  letter  was  then  pro- 
duced and  given  in  evidence  on  the  part  of  the  plaintiff,  and  was  in  the 
words  and  figures  following :  — 

"19th  November,  1853. 

"I  ought  to  apologize  for  not  having  answered  your  note  sooner; 
but  illness  prevented.  I  have  known  Mr.  Case  some  years ;  and, 
should  you  arrange  with  him  to  take  the  furniture,  you  need  not  be 
under  any  apprehension  of  his  honesty :  and  he  holds  a  very  respon- 
sible situation ;  therefore  there  is  nothing  to  fear.  As  regards  the 
security,  I  have  mentioned  that  to  him,  and  he  objects  to  give  personal 
security  for  furniture ;  so  that  the  matter  must  rest  between  you  and 
Mr.  Case." 

That,  after  receiving  the  last-mentioned  letter,  she,  the  plaintiff,  had 
an  interview  with  the  said  Robert  Case,  and  told  him  that  she  wished 
to  see  his  employers,  and  that  the  said  Robert  Case  then  objected 
thereto,  saying  that  he  had  been  so  short  a  time  in  their  employ  that 
he  should  not  wish  so  delicate  a  matter  as  hiring  furniture  to  be  named 
to  them ;  that  she,  the  plaintiff,  then  said  to  him,  "You  cannot  expect 
me  to  rely  on  your  word,  and  I  must  see  some  person  who  will  assure 
me  that  your  statement  is  correct,  or  I  must  decline ; "  that,  after  the  last- 
mentioned  interview  with  the  said  Robert  Case,  she,  the  plaintiff,  called 
upon  and  had  an  interview  with  the  defendant,  and  that  at  such  inter- 
view she,  the  plaintiff,  took  with  her  the  letter  which  she  had  received 
from  the  defendant,  and  held  it  in  her  hand,  and  apologized  to  her  for 
troubling  her  a  second  time,  after  receiving  her  note,  and  she,  the 
plaintiff,  said  to  the  defendant,  "I  am  sorry  to  trouble  you  again 
about  Mr.  Case,  but  he  objects  to  my  seeing  his  employers,  and,  unless 
you  assure  me  he  is  employed  as  he  states,  I  must  decline  treating  with 
him ; "  and  that  thereupon  the  defendant  then  said  to  the  plaintiff, 
"  You  may  depend  upon  it ; "  and  that  she,  the  plaintiff,  then  said  to 
the  defendant,  "  The  amount  of  his  salary  is  scarcely  adequate  to  the 
expenses  he  is  incurring ; "  and  that  the  defendant  thereupon  said  to 
the  plaintiff,  "  He  has  engaged  two  clerks  out  of  the  ofHce  of  the  com- 
pany at  30s.  per  week  for  board  and  lodging ; "  and  that  the  plaintiff 
then  said  to  the  defendant,  "  It  would  have  been  more  satisfactory  if 
I  had  called  upon  his  employers,"  and  that  in  answer  thereto,  the 
defendant  then  said  to  the  plaintiff,  "  It  would  be  better  for  him  to 
decline  the  furniture  than  that  you  should  do  so  ; "  and  that  the  plain- 
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tiff  then  said  to  the  defendant,  "  If  you,  as  a  respectable  person,  assure 
me  his  statement  is  correct,  I  shall  close  with  him,"  and  that,  in  answer 
thereto,  the  defendant  then  said  to  the  plaintiff,  "  You  may  do  so  with 
perfect  safety;"  that,  after  the  last-mentioned  interview 'and  conver- 
sation with  the  defendant,  she,  the  plaintiff,  let  on  hire  and  delivered 
the  within-mentioned  furniture  to  the  said  Robert  Case  as  alleged  in 
the  declaration. 

Upon  her  cross-examination,  the  plaintiff  said  that  she  was  not  quite 
satisfied  with  the  answer,  unless  she  could  see  the  said  Robert  Case's 
employers,  and  so  informed  the  said  Robert  Case  at  her  aforesaid  inter- 
view with  him  after  she  had  received  the  said  letter  of  the  defendant, 
and  before  her  aforesaid  interview  with  the  defendant,  and  that  the 
said  Robert  Case,  in  answer  thereto,  then  referred  her  to  the  defend- 
ant ;  that  she  then  required  of  the  said  Robert  Case  that  the  defendant 
should  satisfy  her  of  the  truth  of  his  statement,  and  that  she  would 
not  have  gone  on  with  the  transaction  without  the  defendant  had 
assured  her  that  the  said  Robert  Case's  statement  was  correct,  and 
that  she  then  said  to  the  said  Robert  Case,  "I  must  have  an  assur- 
ance from  some  person  that  your  statement  is  correct,  or  I  shall  de- 
cline," and  that  he  then  said  the  defendant  would  do  that ;  that  her 
object  in  going  to  the  defendant  was,  that  the  defendant  might  assure 
her  that  the  statement  of  the  said  Robert  Case  was  correct ;  that  she 
relied  on  the  statements  aforesaid  made  by  the  defendant  at  the  inter- 
view with  the  defendant ;  that  it  was  the  statements  aforesaid  made 
at  this  interview  that  induced  her  to  trust  the  said  Robert  Case  ;  that 
she  should  have  refused  him  certdinly,  if  the  defendant  had  not  made 
the  statements  aforesaid  at  that  interview  ;  and  that  it  was  the  defend- 
ant's representations  aforesaid  at  that  interview  that  induced  her  to 
part  with  her  furniture  aforesaid. 

Upon  re-examination,  the  plaintiff  stated  that  she  relied  on  the 
defendant's  said  letter  also,  and  that  she  would  not  have  let  the  said 
Robert  Case  have  the  said  furniture  without  that  letter. 

On  the  part  of  the  defendant,  it  was  insisted  that  the  jury  ought  to 
find  a  verdict  for  the  defendant,  if  they  believed  the  evidence  given 
by  the  plaintiff,  and  that  she  would  not  have  parted  with  her  furniture 
unless  she  had  received  the  defendant's  oral  representations  aforesaid, 
and  required  the  learned  judge  so  to  direct  the  jury. 

The  learned  judge,  however,  told  the  jury  "that  the  result  of  the 
evidence  was,  that  the  plaintiff  was  induced  partly  by  the  letter  of 
the  defendant  aforesaid,  and  partly  by  the  oral  representations  of  the 
defendant  aforesaid,  to  part  with  her  furniture  aforesaid ;  but  that,  if 
they  were  of  opinion,  and  believed,  that  the  plaintiff  was  substantially 
and  mainly  induced  by  the  letter  of  the  defendant  aforesaid  to  part 
with  her  furniture  aforesaid,  the  plaintiff  was  entitled  to  their  verdict." 

The  counsel  for  the  defendant  excepted  to  that  ruling,  and  insisted 
that  the  jury  ought  to  find  a  verdict  for  the  defendant,  if  they  believed 
the  evidence  given  by  the  plaintiff,  and  that  she  would  not  have  parted 
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with  her  furniture  aforesaid  unless  she  had  received  the  defendant's 
oral  representations  aforesaid. 

The  jury  having  found  for  the  plaintiff,  the  exceptions  were  now 
brought  by  writ  of  error  to  the  Exchequer  Chamber,  and  argued  before 
Pollock,  C.  B.,  Alderson,  B.,  Coleridge,  J.,  Wightman,  J.,  Eele, 
J.,  Cbompton,  J.,  and  Beamwell,  B. 

Kingdon,  for  the  plaintiff  in  error.  The  6th  section  9  G.  4,  c.  14, 
enacts  that ' '  no  action  shall  be  brought  whereby  to  charge  any  person 
upon  or  by  reason  of  any  representation  or  assurance  made  or  given 
concerning  or  relating  to  the  character,  conduct,  credit,  ability,  trade, 
or  dealings  of  any  other  person,  to  the  intent  or  purpose  that  such 
other  person  may  obtain  credit,  money,  or  goods  upon,  unless  such 
representation  or  assurance  be  made  in  writing,  signed  by  the  party 
to  be  charged  therewith."  The  question  to  be  raised  upon  this  bill 
of  exceptions  is,  whether,  to  bring  a  case  within  that  statute,  the 
whole  representation  or  assurance  must  not  be  in  writing,  —  whether 
it  applies  to  a  case  in  which  part  of  the  alleged  misrepresentation  was 
in  writing  and  part  oral.  It  appears  that  Case,  who  proposed  to  hire 
certain  furniture  of  the  plaintiff,  had  made  a  statement  to  the  effect 
that  he  was  a  clerk  in  a  certain  office,  receiving  a  certain  amount  of 
salary,  referring  to  the  defendant  generally ;  and  it  is  very  material 
to  observe,  that  the  plaintiff's  letter  does  not  in  terms  ask  for  informa- 
tion, but  for  a  guarantee.  Now,  the  defendant's  answer,  declining  to 
become  security,  merely  states  collaterally  that  she  has  known  Case 
some  years,  that  the  plaintiff  need  be  under  no  apprehension  of  his 
honesty,  and  that  he  held  a  responsible  situation,  and  therefore  there 
was  nothing  to  fear.  The  plaintiff  being  dissatisfied  still,  an  inter- 
view took  place  between  her  and  the  defendant,  at  which  the  former 
said,  "  Unless  you  assure  jne  he  (Case)  is  employed  as  he  states, 
I  must  decline  treating  with  him ;  "  to  which  the  defendant  answered, 
"You  may  depend  upon  it."  At  this  interview,  the  plaintiff  again 
says  to  the  defendant,  "  If  you  as  a  respectable  person  assure  me  his 
statement  is  correct,  I  shall  close  with  him ; "  and  the  defendant  in 
answer  said,  "  You  may  do  so  with  perfect  safety."  This  shows  that 
the  plaintiff  was  not  relying  upon  the  written  representation  at  all. 
[Pollock,  C.  B.  AU  tliis  might  be  very  good  argument  in  support 
of  a  motion  for  a  new  trial.  It  might  be  contended  that  the  plaintiff 
did  not  mainly,  or  at  all,  rely  upon  the  defendant's  letter.  But  the 
question  is,  whether  the  learned  judge  was  wrong  in  his  direction 
to  the  jury.]  It  is  impossible  to  deal  with  the  ruling  of  the  judge, 
without  dealing  with  the  evidence  upon  which  it  is  founded.  [Pol- 
lock, C.  B.  Do  you  mean  to  contend  that  the  written  representation 
is  to  be  altogether  disregarded,  if  anything  false  is  added  orally?] 
No.  The  learned  judge  states  the  result  of  the  evidence  to  be,  that 
the  plaintiff  was  induced  partly  by  the  defendant's  letter,  and  partly 
by  her  oral  representations,  to  part  with  her  furniture.  [Pollock, 
G.  B.     The  question  is  whether  the  proposition  of  the  learned  judge 
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was  correct  in  point  of  law,  —  that,  there  being  false  representations  ^ 
made  both  in  writing  and  orally,  if  the  jury  thought  that  the  plaintiff 
was  substantially  and  mainly  induced  by  the  letter  to  part  with  her 
furniture,  'she  was  entitled  to  their  verdict.]  That  the  plaintiff  acted 
mainly  upon  the  oral  representations,  is  perfectly  manifest.  [Bram- 
"WELL,  B.  The  substance  of  your  argument  is,  that  the  damage  com- 
plained of  did  not  flow  from  the  written  statement.]  Precisely  so. 
It  is  submitted  that  the  whole  of  the  representation  by  which  the 
plaintiff  is  induced  to  do  that  which  leads  to  the  damage,  must  be  in 
writing.  The  whole  statement  need  not  be  in  writing ;  but  the  whole 
inducement  for  the  plaintiff  to  do  the  thing  which  results  in  the  cause 
of  action.  [Bramwell,  B.  In  short,  you  say  that  the  inducement  to 
act  must  be  the  statement  in  writing,  and  nothing  else.  Coleridge, 
J.  Suppose  two  persons  subscribe  a  written  character,  might  not 
the  party  who  acts  upon  it,  and  sustains  damage  from  its  falsehood, 
have  an  action  against  one?]  No  doubt  he  might.  [Pollock,  C.  B. 
Suppose  the  plaintiff  had  stated  the  substance  of  this  direction  in  his 
declaration,  would  it  have  been  bad  on  general  demurrer?]  If  it 
showed  that  a  material  part  of  the  inducement  for  the  plaintiff  to  give 
credit  did  not  comply  with  the  statute,  it  is  submitted  that  it  would. 
[Pollock,  C.  B.  It  is  dilBcult  to  see  how  the  question  could  be  left 
to  the  jury  otherwise  than  by  asking  them  whether  they  thought  that 
the  written  representation  substantially  and  mainly  produced  the 
injury.  Alderson,  B.  Suppose  an  oral  statement  had  been  made, 
and  the  plaintiff,  being  in  doubt,  asks  for  a  representation  in  writing, 
and,  having  got  it,  is  still  wavering,  and  ultimately  is  induced  to  act 
upon  a  further  oral  statement,  would  an  action  lie  ?]  In  jure,  non 
remota  causa,  sed  proxima  spectatur.  If  regard  is  to  be  paid  to  the 
immediate  cause  operating  upon  the  plaintiff's  mind,  it  clearly  was  the 
oral  representation.  [Wightman,  J.  I  should  have  thought  there 
was  no  difficulty,  if  the  word  "  mainly"  had  been  left  out.  Alder- 
son, B.  And  I,  if  the  word  "  substantially  "  had  been  omitted.  Erle, 
J.  Assuming  that  the  plaintiff  was  influenced  both  by  the  written 
and  the  oral  statement,  and  the  oral  statement  was  made  last,  I  am 
of  opinion  that  the  defendant  is  liable.  You  never  could  ask  a  jury 
if  they  thought  the  letter  alone  induced  the  plaintiff  to  part  with  his 
goods.  No  man  acts  upon  a  single  inducement.  The  appearance  and 
demeanor  of  Case  must  have  operated  in  some  degree  upon  the  plain- 
tiff's mind.  Aldersok,  B.  Suppose  the  plaintiff  had  required  two 
written  statements  (from  different  persons),  and  these  were  given  at 
different  times,  the  persons  giving  them  would  not  be  jointly  liable. 
According  to  your  argument,  neither  would  be  liable,  though  each  is 
a  causa  sine  qud  non.  Is  not  the  letter  here  causa  sine  qua  nonP^ 
In  the  case  put,  which,  however,  differs  widely  from  this,  there  would 

1  It  is  worthy  of  remark,  that  there  was  nothing  upon  the  face  of  the  bill  of  excep- 
tions to  show  that  the  statements  vouched  by  the  defendant  were  false,  or  that  the 
plaintiff  had  sustained  any  damage. 
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be  a  cause  of  action  complete  against  each.  But  that  is  not  pre- 
cisely this  case.  Where  the  same  person  makes  two  separate  and  dis- 
tinct representations,  one  being  in  writing,  the  other  not,  and  each 
operates  upon  the  mind  of  the  person  to  whom  the  representations 
are  made,  how  are  they  to  be  separated?  Formerly,  these  representa- 
tions as  to  the  character  and  credit  of  third  persons  were  thought  to 
be  within  the  4th  section  of  the  statute  of  frauds,  29  Car.  2,  e.  3, 
until  that  was  set  right  by  the  case  of  Pasley  v.  Freeman,  3  T.  E.  51. 
In  Lyde  v.  Barnard,  1  M.  &  W.  101,  114,  Parke,  B.,  says:  "Since 
the  case  of  Pasley  v.  Freeman,  it  is  well  known,  from  some  reported 
cases,  and  from  others  which  have  not  found  then-  way  into  the  books, 
that  a  practice  had  grown  up  of'*flxing  a  person  with  the  debt  of 
another,  by  parol  evidence  of  a  representation  as  to  the  solvency- or 
trustworthiness  of  a  third  person,  and  proof  that  credit  was  given  on 
the  faith  of  that  representation.  The  practice  did  not  extend  to  all 
cases  within  "the  statute  of  frauds.  That  statute  applies  to  a  guaran- 
tee, for  good  consideration,  for  a  debt  already  contracted,  as  well  as 
where  credit  was  to  be  given  ;  but  the  evU  existed  only  in  those  cases  in 
which  credit  was  subsequently  given  on  the  faith  of  the  representation 
made.  In  this  respect,  the  practice  of  bringing  actions  on  such  parol 
representations  was  an  evasion  of  the  statute  of  frauds ;  and  Lord 
Tenterden  (who  framed  the  act),  I  think,  meant  to  put  all  the  cases 
on  the  same  footing,  where  one,  on  the  personal  credit  of  another, 
gave  personal  credit  to  a  third,  and  to  make  it  necessary  that  there 
should  be  a  note  in  writing  where  such  credit  was  given  on  the  faith  of 
a  representation,  as  well  as  where  it  was  given  on  the  faith  of  a  posi- 
tive promise.  I  consider,  therefore,  the  mischief  to  be  this,  and  no 
more."  [Pollock,  C.  B.  Lord  Tenterden  told  me  that  his  motive  for 
introducing  that  provision  into  the  bill  was,  that  he  was  struck  with 
the  remarkable  fact  that,  numerous  as  actions  of  the- sort  were, — 
actions  for  false  representations  as  to  the  character  and  credit  of  third 
persons,  —  the  plaintiff  almost  invariably  succeeded;  which  induced 
him  to  think  there  was  some  latent  injustice  which  required  a  remedyi 
That  is  the  true  history  of  that  enactment.]  Parke,  B.,  and  Alderson, 
B.,  in  Lyde  v.  Barnard,  treat  the  6th  section  of  the  9  G-.  4,  c.  14,  as 
having  brought  back  this  species  of  action  within  the  pale  of  the 
statute  of  frauds.  Under  that  statute,  it  has  been  held  that  the 
promise  is  an  entire  thing,  and  if  void  in  part  for  not  being  in  writing 
it  is  void  altogether,  and  cannot  be  made  the  subject  of  an  action ; 
per  Lord  Tenterden,  in  Thomas  v.  Williams,  10  B.  &  G.  664,  671  (E. 
C.  L.  R.  vol.  21).  So,  by  parity  of  reasoning,  the  representation, 
being  entire,  cannot  be  good  as  to  part  and  void  as  to  the  rest.  All 
the  authorities  upon  this  subject  are  collected  in  the  notes  to  Ohandelot 
V.  Lopus,  Cro.  Jac.  2,  in  1  Smith's  Leading  Cases,  4th  ed.  pp.  144— 
146,  where  the  precise  point  now  before  "the  Court,  viz.  whether  in  a 
case  depending  partly  but  not  wholly  on  such  misrepresentations, 
parol  evidence  would  be  admissible,  is  said  not  yet  to  have  been  sol- 
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emnly  decided. '  To  entitle  the  jilaintiff  to  recover,  she  was  bound  to 
show  that  the  damage  complained  of  flowed  from  the  representation 
set  out  in  the  declaration.  If  the  false  representations  of  two  persons 
made  at  separate  times  could  be  said  to  have  caused  the  damage,  no 
doubt  both  might  be  sued.  [Pollock,  C.  B.  An  action  might  be 
brought  against  any  one  who  mainly  and  substantially  contributed  to 
the  wrong.  In  the  case  put,  either  might  be  sued,  but  I  apprehend 
the  plaintiff  could  not  recover  damages  against  both].  It  might  be 
matter  for  the  equitable' jurisdiction  of  the  Court.  [Bhamwell,  Bi 
If  A.  makes  a  false  statement,  upon  which  the  plaintiff  would  not 
have  acted,  but  for  a  subsequent  false  statement  by  B.,  A.  would  not 
be  liable  to  an  action.  B.  would  be  the  causa  causans.  Coleridge,  J. 
Suppose  two  persons  on  separate  occasions  speak  defamatory  words  Of 
me,  which  are  actionable  only  by  reason  of  special  damage,  and  I  sustain 
damage  in  consequence  of  the  speaking  of  all  the  words,  —  may  I 
not  maintain  an  action  against  either  of  them?]  If-  no  damage  would 
have  resulted  from  the  first  speaking,  but  for  the  confirmation  of  the 
last  speaker,  the  latter  only,  it  is  submitted,  would  be  the  person 
liable., 

Hugh  mil,  contra.  If  the  ruling  of  the  learned  judge  in  this  case 
be  held  to  be  wrong,  a  party  taking  a  reference  as  to  the  character  or 
credit  of  another  must  in  future  be  content  with  one  referee.  To 
entitle  a  plaintiff  to  maintain  an  stction  of  this  sort,  fraud  and  damage 
must  concur.  It  is  not  disputed  here  that  there  was  fraud.  The  ques- 
tion is,  whether  it  is  necessary  that  the  fraud  charged  in  the  declara- 
tion should  be  found  to  have  been  the  sole  cause  of  the  damage,  or 
whether  it  is  not  enough  if  it  substantially  caused  the  damage^ 
although  something  else  might  also  have  been  contributory  thereto. 
The  declaration  alleges  that  the  defendant  made  a  false  and  fraudu- 
lent representation  as  to  the  character  and  circumstances  of  Case,  and 
that,  in  consequence  of  that  false  and  fraudulent  representation,  the 
plaintiff  parted  with  her  goods.  The  evidence  showed  a  representa- 
tion in  writing  as  alleged  in  the  declaration,  and  also  subsequent  Oral 
representations  to  the  same  effect;  and  the^ plaintiff  proved  that  she 
would  not  have  parted  with  her  goods  but  for  the  written  representation. 
The  learned  judge  fairly  statied  the  result  of  the  evidence  to  be,  that 
the  plaintiff  was  induced  partly  by  the  defendant's  letter,  and  partly 
by  her  oral  representations,  to  let  Case  have  the  furniture ;  but  that, 
if  they  believed  that  the  plaintiff  was  substantially  and  mainly  induced 
by  the  defendant's  letter  to  part  with  her  furniture,  she  was  entitled 
to  their  verdict;  ■  It  is  diflacult  to  see  how  otherwise  the  ease  could 
have  been  left.  It  is  scarcely  possible  to  conceive  a  case  in  which  a 
party  is  influenced  by  one  single  simple  motive.  Belying  substantially 
upon  the  defendant's  written  representation,  is  the  plaintiff  to  lose  her 
remedy  because  she  may  have  been  somewhat  influenced  by  the  subse- 
quentoral  representations  of  the  defendant  or  the  plausible  appearance 
and  manner  of  the  party  she  was  dealing  with  ?    Whether  she  really 


522  TATTON  V.   WADE. 

was  influenced  by  the  one  statement  or  the  other,  was  matter  for 
comment  on  the  part  of  counsel  to  the  jury.  But,  if  the  written 
representation  was  substantially  the  cause  of  the  damage  of  which  the 
plaintiff  complains,  it  is  properly  the  subject  of  an  action.  [Aldeb- 
SON,  B.  If  the  plaintiff  sustained  any  damage  from  the  written  rep- 
resentation, the  rest  would  be  mere  matter  of  computation  for  the 
jury].  Precisely  so.  A  man  asks  for  credit,  referring  to  A.  and  B. 
A.  writes  an  answer,  stating  that  he  knows  him  well,  and  that  he  is 
employed  as  secretary  to  a  railway  company,  with  a  salary  of  £500 
a  year,  which  turns  out  to  be  false.  The  inquirer,  not  knowing  A. , 
pauses  until  he  receives  B.'s  answer.  B.  writes,  saying  that  he  knew 
the  party  some  years  ago,  and  believed  him  to  be  then  responsible  and 
trustworthy,  but  that  he  knows  nothing  of  his  present  circumstances. 
Upon  this  the  required  credit  is  given,  and  the  result  is,  a  loss  to  the 
creditor.  Is  A.  the  less  liable  for  his  false  representation,  because  the 
credit  would  not  have  been  given,  but  for  the  true  representation  sub- 
sequently made  by  B.  ?  Or,  would  he  be  less  liable,  if  B.'s  statement 
also  were  false?  The  priority  of  the  statements,  or  the  degree  of 
influence  each  may  possibly  have  on  the  mind  of  the  person  to  whom 
they  are  made,  surely  cannot  be  the  criterion  of  liability. 

After  a  short  conference.  Hill  was  informed  that  the  Court  did  not 
desire  to  hear  him  further. 

Pollock,  C.  B.  I  can  very  well  understand  the  dissatisfaction  felt 
by  Mr.  Kingdon  at  the  result  of  the  trial ;  and  I  can  perfectly  enter 
into  the  view  which  he  takes,  when,  the  plaintiff  having  almost  admitted 
herself  out  of  court  by  the  answers  which  she  had  given  on  cross- 
examination,  to  the  effect  that  it  was  the  statements  verbally  made  by 
the  defendant  that  induced  her  to  trust  Case,  and  that  she  would  cer- 
tainly have  refused  to  do  so  but  for  those  representations,  stated,  qn 
re-examination,  that  she  relied  on  the  defendant's  letter  also,  and  that 
she  would  not  have  let  Case  have  the  furniture  without  that  letter. 
The  learned  judge  then  had  before  him  the  evidence  of  the  plaintiff, 
first,  generally  stating  the  circumstances  out  of  which  the  cause  of 
action  arose,  then,  on  cross-examination,  admitting  that  the  defend- 
ant's oral  representations  induced  her  to  trust  Case,  and  then  on 
re-examination  averring  that  she  would  not  have  trusted  Case  but  for 
the  written  statements,  —  the  words  probably  being  put  into  her  mouth 
by  the  adroitness  of  counsel.  It  is  not  for  us  to  say  whether  the  jury 
have  come  to  a  right  conclusion,  or  what  their  verdict  ought  to  have 
been.  But  the  question  for  us  to  consider  simply  is,  whether  or  not 
the  case  was  properly  left  to  them .  It  is  clear  upon  the  evidence  that 
the  plaintiff  in  part  may  have  relied  on  the  oral  and  in  part  on  the 
written  representations.  Then,  the  learned  judge,  inasmuch  as  the 
defendant  would  not  be  responsible  for  what  passed  by  word  of 
mouth,  but  would  be  for  the  statements  contained  in  the  letter,  tells 
the  jury  that,  if  they  believe  that  the  plaintiff  was  substantially  and 
mainly  induced  by  the  letter  of  the  defendant  to  part  with  her  furni- 


TATTON   V.   WADE.  523 

ture,  the  plaintiff  was  entitled  to  their  verdict.  I  am  of  opinion  that 
that  direction  was  perfectly  free  from  objection.  It  may  be  that  the 
jury  ought  to  have  come  to  a  different  conclusion ;  but  the  question  is, 
was  the  direction  right  ?  I  thinli  it  was  perfectly  right.  I  take  it  to  be 
clear  that,  if  a  person  does  an  act  for  which  he  is  by  law  responsible, 
—  and  a  person  making  a  false  representation  in  writing  is  responsible 
in  law,  —  he  is  liable  to  be  sued  for  the  mischief  he  has  occasioned ; 
and  it  is  no  answer  to  say  that  something  else  in  part  contributed 
to  it  (not  being  the  consequence  of  the  conduct  of  the  defendant 
himself).  If  the  false  representation  in  writing  substantially  con- 
tributed to  the  injury  of  which  the  plaintiff  complains,  the  defend- 
ant is  clearly  responsible.  I  think  our  judgment  ought  to  be  for 
the  plaintiff. 

Alderson,  B.  I  also  think  the  question  was  entirely  for  the  jury. 
The  evidence  shows  that  the  plaintiff  at  least  partly  acted  upon  the 
written  representation.  For  all  the  damage  resulting  from  that' repre- 
sentation, therefore,  the  defendant  is  clearly  liable. 

Coleridge,  J.  I  am  of  the  same  opinion.  In  substance,  exactly 
the  right  question  was  put  to  the  jury.  The  6th  section  of  the  statute, 
upon  which  the  question  turns,  enacts  that  no  action  shall  be  brought 
whereby  to  charge  any  person  upon  or  by  reason  of  any  representation 
or  assurance  made  or  given  concerning  or  relating  to  the  character, 
conduct,  credit,  ability,  trade,  or  dealings  of  any  other  person,  to  the 
intent  or  purpose  that  such  other  person  may  obtain  credit,  money,  or 
goods  upon,  unless  such  representation  or  assurance  be  made  in  writ- 
ing, signed  by  the  party  to  be  charged  therewith ;  it  leaves  everything 
else  to  the  general  principle  of  law.  What  is  that  general  principle  ? 
Why,  that  there  must,  in  order  to  sustain  an  action  of  this  sort,  be 
damnum  et  injuria.  No  doubt  there  was  abundant  evidence  of  injuria 
here ;  and  it  was  for  the  jury  to  say  whether  or  not  the  injuria  pro- 
duced the  damnum.  That  is  entirely  a  question  for  them.  The  defend- 
ant must  pay  damages  wholly  for  the  injuria. 

WiGHTMAN,  J.  I  am  of  the  same  opinion.  The  allegation  in  the 
declaration  is,  that  the  plaintiff  was  induced  by  the  false  and  fraudu- 
lent representation  of  the  defendant  to  give  credit  to  Case,  that  is,  by 
the  representation  which  was  proved  by  the  writing.  The  plaintiff,  in 
her  evidence,  says  that  the  oral  representations  induced  her  to  part 
with  her  furniture,  but  that  she  relied  on  the  latter  also,  and  would 
not  have  let  Case  have  the  furniture  without  that  letter.  The  direc- 
tion of  the  learned  judge  thereupon  is,  that  the  result  of  the  evidence 
was,  that  the  plaintiff  was  induced  partly  by  the  letter  of  the  defend- 
ant, and  partly  by  her  oral  representations,  to  part  with  her  furniture  ; 
but  that,  if  they  believed  that  she  was  substantially  and  mainly  in- 
duced so  to  do  by  the  defendant's  letter,  the  plaintiff  was  entitled  to 
their  verdict.  I  think  that  direction  was  quite  correct.  If  the  written 
representation  was  not  a  substantive  cause  of  the  injury,  the  jury 
should  have  found  for  the  defendant ;    but  if  it  was  a  substantial 
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inducement  to  the  injury,  it  is  no  answer  to  say  that  other  representa- 
tions not  in  writing  in  some  measure  conduced  to  it  also. 

Crompton,  J.  I  am  of  the  same  opinion.  It  is  clear  that  the  plain- 
tiff has  sustained  a  wrong  at  the  hands  of  the  defendant;  and  the 
only  question  is,  whether  the  learned  judge  properly  left  the  case  to 
the  jury.  The  way  in  which  I  understood  him  to  have  put  it  is,  would 
the  injury  have  happened  without  the  letter?  If  it  would  not,  it  is 
no  answer  to  say  that  something  else  also  contributed  to  the  injury  of 
which  the  plaintiff  complains. 

Beamwell,  B.  The  real  question  is — though  I  must  confess  I  have 
entertained  a  little  doubt,  —  whether  there  is  a  continuing  contributory 
cause ;  whether  the  plaintiff  acted  upon  the  written  representation. 
If  there  was,  all  concurs  that  is  essential  to  the  maintenance  of  the 
action.  The  jury  should  apportion  the  damages  to  that  which  is  occa- 
sioned.by  the  writing.  What  does  the  declaration  charge?  Not  that 
the  plaintiff  was  induced  to  intrust  her  furniture  to  Case  solely  in  con- 
sequence of  the  defendant's  letter.  If  so,  there  would  be  much  weight 
in  Mr.  Kiflgdon's  argument.  That|  however,  is  not  the  meaning  of 
the  declaration.  But  I  think  the  proper  way  to  deal  with  the  declara- 
tion is  to  treat  it'  as  meaning  that  the  defendant  did  that  which  was 
an  inducing  cause  of  the  injury  the  plaintiff  has  sustained.  The 
learned  judge  sums  up  almost  in  the  very  words  of  the  declaration.' 
He  tells  the  jury  that  the  result  of  the  evidence  is,  that  the  plaintiff 
was  induced  partly  by  the  letter  and  partly  by  the  oral  representations 
of  the  defendant  to  part  with  her  furniture ;  but  that,  if  they  believed 
that  the  plaintiff  was  substantially  and  mainly  induced  by  the  letter 
to  do  as  she  did,  she  was  entitled  to  their  verdict.  I  concur  with 
the  rest  of  the  Court  in  thinking  that  that  direction  was  perfectly 
correct.  Judgment  for  tlie  plaintiff. 


MATTHEWS  v.  BLISS. 

1839.     22  Pickering,  48.' 

Action  on  the  case,  alleging  that  plaintiff  was  part  owner  of  a 
vessel ;  that  he  had  given  to  one  Chapin  a  power  in  writing,  author- 
izing Chapin  to  sell  plaintiff's  share  of  the  vessel  for  a  fair  price; 
and  that  defendants  by  false  and  fraudulent  representations  induced 
Chapin  to  seU^Shd  coavey  plaintiff's  share  for  much  less  than  its  true 
value. 

Plaintiff  introduced  evidence  tending  to  prove  the  foregoing  alle- 
gations. 

^  Only  so  mnch  of  the  case  is  ^ren  as  relates  to  one  point.  The  argnments  are 
omitted.  —  Ed. 
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The  Court  instructed  the  jury,  that,  in  order  to  maintain  this  action, 
they  must  be  satisfied  that  the  defendants  had  made  the  false  represen- 
tation set  forth  in  the  declaration,  and  that  the  sale  was  effected  by 
means  of  such  representation ;  that  it  was  not  necessary  that  it  should 
he  the  sole  and  only  motive  inducing  the  sale,  but  it  must  have  been  a 
predominant  one.  Verdict  for  defendants. 

H.  H.  Fuller,  and  F.  Smith,  for  plaintiff. 

Choate,  Simmons,  and  Gay,  for  defendants. 

Shaw,  C.  J.  [Omitting  part  of  opinion.]  The  judge  further  in- 
structed the  jury,  that  in  order  to  maintain  this  action,,  they  must  be 
satisfied  that  the  defendants  had  made  the  false  representation,  and 
that  the  sale  was  produced  by  means  of  it ;  that  it  was  not  necessary 
that  it  should  be  the  sole  and  only  motive  inducing  the  sale,  but  it|' 
must  have  been  a  predominant  one.  In  this  particular,  the  Court  are 
of  opinion,  that  the  direction,  as  it  may  have  been  and  probably  was 
understood  by  the  jury,  was  not  strictly  correct ;  though  it  may  have 
been  so  qualified  and  illustrated  as  to  prevent  the  jury  from  being 
misled  by  it. 

The  term  "  predominant,"  in  its  natural  and  ordinary  signification, 
is  understood  to  be  something  greater  or  superior  in  power  and  influ- 
ence to  others,  with  which  it  is  connected  or  compared.  So  under- 
stood, a  predominant  motive,  when  several  motives  may  have  operated, 
is  one  of  greater  force  and  effect,  in  producing  the  given  result,  than 
any  other  motive.  But  the  Court  are  of  opinion,  that  if  the  false  and 
fraudulent  representation  was  a  motive  at  all,  inducing  to  the  act,  if 
it  was  one  of  several  motives,  acting  together,  and  by  their  combined 
force  producing  the  result,  it  should  have  been  left  to  the  jury  so  to 
find  it.  I  If  the  false  suggestion  had  no  influence,  if  the  plaintiff's  agent 
would  have  done  the  same  thing  and  made  the  sale  if  such  represen- 
tation had  not  been  made,  then  it  was  not  a  motive  to  the  act,  and  the 
plaintiff's  agent  was  not  induced  to  sell  by  means  of  it.  On  the  whole, 
considering  that  the  ordinary  and  natural  meaning  of  the  term  "pre- 
dominant," when  applied  to  one  among  several  motives,  is  such  as  has 
been  stated,  that  the  jury  may  have  so  understood  it,  and  if  they  did 
so  understand  it,  they  may  have  come  to  a  verdict  not  warranted  by 
law,  upon  the  evidence  before  them,  the  Court  are  of  opinion,  that  the 
verdict  ought  to  be  set  aside,  and  a  new  trial  granted. 

[Omitting  remainder  of  opinion.]  New  trial  granted. 
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FEEEMAN  v.  VENNER. 

1876.     120  Massachusetts,  424.1 

Action  of  tort.  "Writ  dated  Dec.  22,  1873.  Plaintiff  held  the 
negotiable  promissory  note  of  J.  W.  and  J.  H.  Cox,  dated  July  16, 
1873,  payable  to  plaintiff  or  order  in  two  years  from  date ;  and  he 
also  held  a  mortgage  conditioned  to  secure  the  note.  In  considera- 
tion of  land  to  be  conveyed  to  him  by  the  defendant,  plaintiff  agreed 
to  assign  to  defendant  the  mortgage  and  note ;  but  he  did  not  agree 
to  make  an  unrestricted  indorsement  of  the  note,  and  the  defendant 
was  not  entitled  to  have  the  personal  liability  of  the  plaintiff  as 
indorser  of  the  note.  Plaintiff,  through  ignorance  of  the  law,  and 
by  reason  of  the  false  and  fraudulent  representations  of  defendant, 
on  Dec.  1,  1873,  indorsed  the  note  in  blank  without  any  qualification. 
As  soon  as  the  plaintiff  became  aware  of  the  obligation  he  had  thus 
assumed,  and  before  defendant  had  negotiated  the  note  or  altered  his 
position  in  any  way,  plaintiff  demanded  to  be  allowed  to  qualify  his 
indorsement  so  that  it  should  merely  transfer  the  title  according  to  the 
agreement.  Defendant  refused  to  allow  this.  Thereupon  plaintiff  for- 
bade defendant  to  negotiate  the  note ;  but  defendant,  notwithstand- 
ing, negotiated  the  note  before  maturity  to  one  Tenney,  a  bona  fide 
holder  for  value. 

Upon  a  trial  by  a  judge,  without  a  jury;  the  foregoing  facts  were 
found,  substantially  as  alleged  in  the  declaration. 

It  also  appeared,  that,  before  commencing  his  action,  or  at  any  time 
before  said  trial,  the  plaintiff  had  made  no  payment  on  account  or  by 
reason  of  the  indorsement ;  that,  before  the  commencement  of  this 
action  and  before  the  maturity  of  the  note,  the  makers  thereof  had 
become  bankrupts  ;  that  since  tbe  commencement  a  semi-annual  instal- 
ment of  interest  had  become  due ;  that  Tenney  had  caused  the  real 
estate  to  be  sold  by  virtue  of  the  power  contained  in  the  mortgage, 
had  applied  a  part  of  the  proceeds  of  the  sale  in  liquidation  of  that 
interest,  and,  since  the  maturity  of  the  note,  had  applied  the  balance 
of  the  proceeds  in  part  payment  of  the  note,  and  had  commenced  an 
action  against  the  plaintiff  to  recover  the  balance  of  said  note  (due 
demand  having  been  made  and  notice  given),  which  action  is  now 
pending. 

Defendant  requested  the  judge  to  rule  that,  upon  the  foregoing 
facts,  the  plaintiff  could  not  maintain  his  action,  but,  if  he  could, 
that  he  was  entitled  to  recover  only  nominal  damages.  The  judge 
declined  so  to  rule,  and  held  that  defendant  was  liable  for  the  con- 
version of  the  note,  and  that  the  measure  of  the  plaintiff's  damages 
was  the  amount  which  the  plaintiff  was  legally  compellable  to  pay  to 

I  Statement  abridged.    Part  of  opinion  omitted.  —  Ed. 
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the  holder  of  the  note,  namely,  the  face  of  the  note  and  interest,  less 
the  amount  realized  from  the  sale  under  the  mortgage,  treating  the 
same  as  a  partial  payment.     Defendant  excepted. 

G.  D.  Robinson,  for  defendant. 

I.  D.  Van  Duzee,  for  plaintiff. 

Colt,  J.  [After  deciding  that  there  was  no  conversion  of  the  note.] 
The  further  objection  is,  that  treating  this  as  an  action  to  recover  dam- 
ages for  an  alleged  fraud,  the- plaintiff  shows  no  damages  sustained  at 
the  time  his  action  was  commenced.  It  was  then  uncertain  and  con- 
tingent whether  he  would  ever  be  called  on  to  pay  the  note.  It  was 
payable  to  the  plaintiff  or  order  in  two  years,  and  was  dated  in  July, 
1873,  shortly  before  its  transfer  by  his  indorsement  to  the  defendant. 
The  liability  of  the  plaintiff  depended  on  the  failure  of  the  makers 
to  pay  and  the  giving  of  due  notice  to  him  as  indorser.  No  pay- 
ment has  in  fact  ever  been  made  by  him.  If  the  holder  receives 
his  pay  from  the  makers  through  the  mortgage  security  or  otherwise, 
the  plaintiff  will  have  suffered  no  actionable  wrong.  There  will  have 
been  no  concurrence  of  damage  with  fraud,  within  the  rule  on  which 
such  actions  are  founded.  And  as  there  has  been  no  invasion  of  the 
plaintiff's  right,  no  breach  of  promise,  and  no  interference  with  his 
property,  there  can  be  no  recovery  of  even  nominal  damages  in  this 
action.  Pasley  v.  Freeman,  3  T.  K.  51 ;  2  Smith  Lead.  Cas.  (6th  Am. 
ed.)  157,  and  notes.  Exceptions  sustained. 


SECTION  VI. 


Whether  Plaintiff  is  barred  hy  failing  to  use  the  Means  at  his 
command  to  detect  the  Falsehood. 

COTTRILL  V.   KRUM. 

1890.     100  Missouri,  397.1 

Appeal  from  St.  Louis  City  Circuit  Court.  Hon  A.  M.  Thayer, 
Judge. 

G.  H.  Krum,  for  appellant. 

John  G.  Orrick,  for  respondent. 

Brace,  J.  The  plaintiff  in  this  action  seeks  to  recover  damages  for 
false  representations  alleged  to  have  been  made  by  the  defendant  in  a 
trade  in  which  the  plaintiff,  in  exchange  for  fifty  shares  of  paid  up  stock 
in  the  "  Globe  Panorama  Company,"  sold  and  conveyed  to  the  defend- 
ant a  certain  lot  of  ground  in  the  city  of  St.  Louis.  The  verdict  was 
for  the  defendant,  and  from  the  judgment  thereon  in  his  favor  the 

1  Arguments  and  part  of  opinion  omitted,  — Ed. 
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plamtiflf  appeals.  Many  grounds  are  assigned  in  the  motion  for  a  new 
trial,  but  the  only  one  urged  here,  why  the  Court  should  have  granted 
a  new  trial,  is  the  alleged  error  of  the  Court  in  giving  the  seventh 
instruction  for  the  plaintiff  [defendant?],  which  is  as  follows  :  "7.  If 
you  find  from  the  evidence  that  plaintiff,  by  diligent  inguiry,  might 
have  ascertained  the  truth  or  falsity  of  the  alleged  representation,  and 
failed  to  make  such  investigation,  then  the  Court  instructs  you,  that 
he  cannot  recover  in  this  action. " 

I.  It  is  urged  against  this  instruction  that  it  is  merely  an  abstract  prop- 
osition of  law,  and  does  not  define  or  explain  to  the  jury  what  meaning 
the  law  gives  to  the  expression  "  diligent  inquiry,"  and  is,  therefore, 
erroneous ;  and,  in  support  of  this  contention,  we  are  cited  to  many 
cases  in  which  instructions  were  held  to  be  erroneous,  because  legal 
propositions  and  the  meaning  of  technical  legal  phrases  or  words  were 
therein  submitted  to  the  jury,  e.  g.,  Fugaie  v.  Garter,  5  Mo.  267,  and 
Anderson  v.  McPike,  86  Mo.  293,  in  which  the  jury  were  called  upon 
to  determine  what  was  "a  material  averment;"  Morgan  v.  Durjee, 
69  Mo.  469,  to  define  "malice;  ''  Boogher  v.  Neece,  75  Mo.  383,  in 
which  the  question  of  what  was  "  adverse  possession  "  and  "  color  of 
title"  was  left  to  the  jury;  Wiser  v.  Chesley,  53  Mo.  547,  what  was 
"  gross  negligence;"  and  Atteherry  v.  Powell,  29  Mo.  429,  in  which 
it  was  left  to  the  jury  to  determine  the  meaning  to  be  applied  to  the 
words  "  in  substance"  in  an  action  of  slander.  In  all  these  cases,  it 
will  be  observed,  either  a  question  of  law,  or  the  meaning  of  certain 
words  and  terms  to  which  a  special  and  peculiar  meaning  had,  by  law, 
been  applied,  was  left  to  the  jury,  and  it  was  properly  held  that  this 
was  error.  It  is  possible  that  cases  might  arise  in  which  the  words 
"  dUigent  inquiry"  might  become  the  proper  subject  of  judicial  inter- 
pretation, but  in  this  case  it  is  evident  they  were  used  by  the  Court, 
and  could  have  been  understood  by  the  jury,  in  no  other  than  in  their 
usual,  ordinary,  and  conventional  sense,  and  such  sense  is  presumed 
to  be  as  well  comprehended  by  the  jury  as  the  Court,  and  needs  no 
definition.  It  is  not  necessary  that  the  meaning  of  ordinary  words 
and  phrases,  used  in  their  usual  and  conventional  sense,  should  be 
explained  in  instructions. 

II.  It  is  further  argued  against  said  instruction  that  it  asserts  an 
incorrect  legal  proposition,  and  ignores  the  difference  between  the  situ- 
ations of  the  parties  in  regard  to  the  property  concerning  which  the 
representations  are  alleged  to  have  been  made.  The  facts  upon  which 
the  Court  in  its  first  instruction  to  the  jury  authorized  a  finding  for 
the  plaintiff  were  "  that,  if  at  the  time  when  the  defendant  traded  to 
plaintiff  the  panorama  stock  in  the  petition  described,  defendant  was, 
and  from  the  opening  of  the  enterprise  had  been,  business  manager  of 
the  Globe  Panorama  Company,  and  in  charge  of  the  business  in  St. 
Louis,  and  that,  with  a  view  to  the  trade  of  the  stock  aforesaid  to  the 
plaintiff,  and  as  an  inducement  thereto,  he  stated  to  plaintiff,  in  sub- 
stance, that  the  intrinsic  and  actual  value  of  said  panorama  stock  was 
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one  hundred  dollars  per  share,  and  that  none  of  said  stock  had  been 
sold  or  could  be  bought  for  less  than  par,  or  one  hundred  dollars  per 
share,  and  if  he  further  stated  at  the  time  and  with  the  purpose  afore- 
said, that  the  actual  cost  price  of  the  panorama  property  in  St.  Louis 
was  seventy-five  to  eighty  thousand  dollars,  and  that  from  the  opening 
of  the  business  the  company  had  been,  and  was  still,  doing  a  profit- 
able business,  and  that  from  the  time  the  business  opened  the  com- 
pany had  been  earning  and  paying  a  dividend  of  two  per  cent,  or  two 
dollars  per  share  per  month,  and  if  you  further  find  that  said  state- 
ments were  untrue,  that  they  were  made  for  the  purpose  of  deceiving 
and  misleading  plaintiff  as  to  the  true  character  or  value  of  said  stock, 
and  if  you  find  that  plaintiff  traded  the  Pine  Street  lot  for  said  stock 
on  the  faith  of  said  representations,  and  that  he  would  not  have  made 
the  trade  but  for  those  statements  and  representations,  and  if  you 
further  find  that  the  defendant,  in  making  said  representations,  knew 
they  were  untrue,  or  if  he  made  them  as  of  his  own  knowledge,  with- 
out knowing  whether  they  were  true  or  false,  and  with  the  intent  of 
deceiving  and  misleading  the  plaintiff,  therk  the  Court  instructs  the 
jury  that  your  verdict  must  be  for  the  plaintiff." 

The  other  instructions  given,  except  the  one  under  consideration, 
were  in  harmony  with  this  one.  There  was  evidence  to  support  this 
instruction,  and,  with  the  legal  propositions,  it  asserts  that  no  fault 
has  been  found.  Nevertheless,  the  jury  were  told  in  the  seventh 
instruction  that,  although  they  should  find  all  these  facts  to  exist,  yet,  if 
the  plaintiff,  by  diligent  inquiry,  might  have  discovered  that  defendant's 
said  representations  were  false,  then  he  could  not  recover.  In  other 
words,  the  jury  were  told  in  this  instruction  that  although  the  defend- 
ant made  false  representations  as  to  material  existent  facts,  calculated  I 
to  affect  the  plaintiff's  estimate  of  the  value  of  the  property,  for  the 
purpose  of  inducing  him  to  trade  therefor,  upon  which  the  plaintiff 
relied,  and  by  which  he  was  induced  to  make  the  trade,  yet,  if  by 
diligent  inquiry  he  might  have  discovered  that  such  representations 
were  false,  then  he  could  not  recover. 

We  do  not  understand  this  to  be  the  law.  "  It  has,  indeed,  beern 
laid  down  as  a  broad  proposition  of  law,  that  if  the  means  of  knowl- 
edge be  at  hand  and  equally  available  to  both  parties,  and  the  subject, 
of  the  transaction  be  open  to  the  inspection  of  both  alike,  the  injured, 
party  must  avail  himself  of  such  means,  if  he  would  be  heard  to  say 
that  he  was  deceived  by  the  representation  of  the  other  party,  unless 
there  was  a  warranty  of  the  facts."  Bigelow  on  the  Law  of  Frauds, 
p.  522.  This  instruction  cannot  be  maintained  even  upon  the  broad 
terms  of  this  proposition,  for  by  it  the  plaintiff  is  precluded  from 
recovery  if  he  could  have  discovered  the  truth  by  diligent  inquiiy, 
whethel:  the  means  of  knowledge  were  at  hand,  or  whether  they  were 
equally  available  to  him  as  to  the  defendant  or  not. 

It  may  be  well,  however,  to  note  the  continuing  remarks  of  Mr. 
Bigelow  on  the  general  proposition.    He  says,  page  523  et  seq. :  "  But 
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there  is  serious  ground  for  doubting  the  correctness  of  this  proposition 
in  its  broad  form.  It  will  be  seen  upon  reflection  that  the  situation  of 
the  person  to  whom  the  misrepresentation  was  made  is  quite  different 
in  regard  to  means  of  knowledge  from  that  of  the  person  who  made 
it.  The  latter  may  well  be  held  to  the  duty  to  know  the  facts ;  no 
one  has  prevented  him  from  knowing  them.  The  former  has  been  put 
off  his  guard  and  misled  by  the  very  representation  whicli  has  been 
made.  Indeed,  a  representation  may  as  well  mislead  even  where  the 
means  of  knowledge  are  directly  at  hand  as  where  they  are  not.  The 
supposed  rule  in  regard  to  means  of  knowlexlge  came  to-  be  applied  in 
this  country  before  this  distinction  had  been  pointed  out.  .  .  .  Recent 
authority  has,  however,  gone  far  towards  setting  the  matter  right  in 
principle ;  the  proposition  has  now  become  very  widely  accepted  at 
law  as  well  as  in  equity,  at  least  as  general  doctrine,ythat  a  man  may 
act  upon  a  positive  representation  of  fact  notwithstanding  the  fact 
that  the  means  of  knowledge  were  specially  open  to  himV-  •  •  It  may 
be  improbable  that  a  man  with  the  truth  in  reach  should  accept  a  rep- 
resentation in  regard  to  it,  but  the  improbability  can  be  no  more  than 
matter  of  fact.  I  If  the  representation  were  of  a  character  to  induce 
action  and  did  induce  it,  that  is  enough. '  It  matters  not,  it  has  well 
been  declared,  that  a  person  misled  may  be  said  in  some  loose  sense 
to  have  been  negligent ;  .  .  .  for  it  is  not  just  that  a  man  who  has 
deceived  another  should  be  permitted  to  say  to  him,  '  Yon  ought  not 
to  have  believed  or  trusted  me,'  or,  '  You  were  yourself  guilty  of  neg- 
ligence.' "  After  citing  many  cases  illustrative  of  the  principle  here 
stated,  the  learned  author  sums  up  thus,  page  528 :  "  The  result 
appears  to  be  not  only  in  principle  but  by  the  weight  of  authority  that 
the  party  to  whom  the  representation  is  made  is  affected  by  means  of 
knowledge  or  by  notice,  only  where  the  language  or  conduct  was  not 
of  a  kind  to  withdraw  his  attention  from  what  otherwise  he  would  be 
bound  to  know,  i.  e.,  only  where  the  representation  was  not  calculated 
to  put  him  off  his  guard,  as  In  cases  of  representations  of  value  or 
opinion." 

To  use  the  language  of  another  author:  "The  doctrine  of  notice 
has  no  application  where  a  distinct  representation  has  been  made.  A 
•man  to  whom  a  particular  and  distinct  representation  has  been  made 
is  entitled  to  rely  on  the  representation  and  need  not  make  any  further 
inquiry,  although  there  are  circumstances  in  the  case  from  which  an 
inference  inconsistent  with  the  representation  might  be  drawn."  Kerr 
on  Fraud,  p.  80.  "  No  man  can  complain  that  another  has  relied  too 
implicitly  on  the  truth  of  what  he  himself  stated.''  Kerr  on  Fraud, 
p,  81.  The  same  general  principle  has  been  expressed  by  this  Court 
in  the  following  terms :  "It  is  no  excuse  for,  nor  does  it  lie  in  the 
mouth  of,  the  defendant  to  aver  that  plaintiff  might  have  discovered 
the  wrong,  and  prevented  its  accomplishment  had  he  exercised  watch- 
fulness, because  this  is  but  equivalent  to  saying, '  You  trusted  me,  there- 
fore I  had  the  right  to  betray  you.' "    Pomeroy  v.  Benton,  57  Mo.  531. 
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The  same  idea  is  expressed- in  another  opinion,  thus  :  "  We  doubt  if 
it  is  equity  to  allow  a  sharper  to  insist  on  the  f  uliilment  of  his  bargain, 
on  the  ground  that  his  victim  was  so  destitute  of  sagacity  as  to  make 
no  further  inquiries."     Wannell  v.  Kem,  57  Mo.  478. 

Tt  is  not  seen  how  instruction  number  7  can  be  maintained  without 
doing  violence  to  the  just  and  equitable  principles  announced  in  these 
authorities,  even  conceding  that  the  parties  at  the  time  were  upon  an 
equal  footing,  and  therefore  to  be  treated  as  dealing  at  arm's  length ; 
but  when  it  is  considered  that  the  defendant  was  the  originator  and 
promoter  of  the  enterprise,  its  business  manager,  fully  conversant 
with  every  fact  of  its  past  history  and  present  condition,  having  actual 
knowledge  of  the  cost  of  the  plant,  the  amount  of  the  stock  and  the 
dividend  it  was  actually  yielding,  and  that  the  plaintiff  was  a  stranger 
to  the  enterprise,  it  becomes  at  once  appa.rent  that  the  means  of 
knowledge  were  not  in  fact  equally  available  to  the  plaintilf  as  to  the 
defendant,  and  the  instruction  has  nothing  to  stand  upon,  for,  "  where 
the  parties  do  not  stand  upon  equal  footing,  the  objection  to  a  plea  or 
claim  of  false  representations,  that  the  party  to  whom  they  were  made 
was  '  negligent '  in  not  making  inquiry  or  examination  has  still  less 
force,  and  would  nowhere  be  allowed."  Bigelow  on  Fraud,  supra, 
p.  534  ;  Wannell  v.  Kem,  supra.  So  that  in  any  view  of  the  case  this 
instruction  must  be  condemned. 

[Omitting  part  of  opinion.] 

For  the  error  of  the  Court  in  giving  the  seventh  instruction,  the 
judgment  is  reversed  and  cause  remanded  for  new  trial.     All  concur. 

Reversed  and  remanded. 


MiTCHELi,,  C.  J.,  IN  INGALLS  v.  MILLER. 
1889.     121  Indianc^  191. 

Whether  the  alleged  representations  were  such  as  the  plaintiff  had 
a  right  to  rely  upon,  or  whether  they  were  of  a  character  reasonably 
calculated  to  deceive  such  a  jDerson  as  he  was,  were  questions  of  fact 
for  the  jury.  Eepresentations  might  be  futile  and  harmless  when 
addressed  to  an  active,  sagacious,  well-informed  man,  and  yet  the 
same  scheme  might  utterly  undo  a  weak  minded,  illiterate,  old,  or 
inexperienced  man.  "The  design  of  the  law  is  to  protect  the  weak 
and  credulous  from  the  wiles  and  stratagems  of  the  artful  and  cun- 
ning, as  well  as  those  whose  vigilance  and  sagacity  enable  them  to 
protect  themselves."     McKee  v.  State,  111  Ind.  378  (381). 

The  law  is  not  blind  to  the  fact  that  communities  are  composed  of 
individuals  of  several  degrees  of  intelligence  and  capacity,  nor  does  it 
declare  as  matter  of  law  what  representations  as  to  existing  facts  may, 
or  may  not,  be  relied  upon. 
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SECTION  VII. 


What  Misrepresentations  hy  a  Party  to  a  Contract  are  regarded 
as  Non-actionable. 

(o)  Value. 

HARVEY  V.  YOUNG. 

39  Elizabeth,  Yelverton,  21  a. 

J.  S.  had  a  term  for  years,  and  there  being  a  discourse  between  him 
and  J.  D.  about  buying  that  term,  J.  S.  said  and  affirmed  to  J.  D.  that 
the  term  was  worth  £150  to  be  sold,  upon  which  J.  D.  gave  J.  S.  £150  for 
the  term  ;  and  afterwards  J.  D.  offered  and  endeavored  to  sell  the  term 
again,  and  could  not  obtain,  nor  get  for  the  term  £100,  whereupon  he 
brought  an  action  on  the  case  in  nature  of  a  deceit  against  J.  S.  and 
declared  ut  supra,  and  that  J.  S.  asseruit  to  him  that  the  term  was 
worth  so  much,  to  which  assertion  J.  'D.,fidetn  adhibens,  did  buj-  the 
term  for  so  much  money,  but  could  not  sell  it  again  for  so  much  money 
as  was  given  at  first,  in  fraud  and  deceit  of  the  plaintiff  to  his  damages, 
&c. ;  and  upon  not  guilty  pleaded  it  was  found  for  the  plaintiff,  and 
alleged  in  arrest  of  judgment  that  the  matter  precedent  did  not  prove 
any  fraud  ;  for  it  was  but  the  defendant's  bare  assertion  that  the  term 
was  worth  so  much,  and  it  was  the  plaintiff's  folly  to  give  credit  to 
such  assertion.  But  if  the  defendant  had  warranted  the  term  to  be  of 
such  value  to  be  sold,  and  the  plaintiff  had  thereupon  given  and  dis- 
bursed his  rnoney,  there  it  is  otherwise ;  for  the  warranty  given  by  the 
defendant  is  a  matter  to  induce  confidence  and  trust  in  the  plaintiff. 
Between  Harvey  and  Young,  Mich.  39  Eliz.,  as  Towes  of  the  Inner 
Temple  said  at  the  bar,  and  that  he  was  of  counsel  with  the  defendant. 
Quod  nota. 


DEMING  V.  DARLING.' 

1889.     148  Massachusetts,  504.1 

Holmes,  J.  This  is  an  action  for  fraudulent  representations  alleged 
to  have  been  made  to  one  Dr.  Jordan,  the  plaintiff's  agent,  for  the  pur- 
pose of  inducing  the  plaintiff  to  purchase  a  railroad  bond  from  the 
defendant.  .  .  . 

Among  the  representations  relied  on,  one  was  that  the  railroad  mort- 
gaged, which  was  situated  in  Ohio,  was  good  securitj'  for  the  bonds ; 

1  Portions  of  the  opinion  are  omitted Ed. 
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and  another  was  that  the  bond  was  of  the  very  best  and  safest,  and  was 
an  A  No.  1  bond.  With  regard  to  these  and  the  like,  the  defendant' 
asked  the  Court  to  instruct  the  jury  "  that  no  representations  which  the 
defendant  might  have  made  or  did  make  to  Dr.  Jordan  in  relation  to 
the  value  of  the  bond  in  question,  or  of  the  railroad,  its  terminals,  and 
other  property  which  were  mortgaged  to  secure  it,  with  other  bonds, 
even  though  false,  were  representations  upon  which  Dr.  Jordan  ought 
to  have  relied,  and  are  not  sufficient  to  furnish  any  grounds  for  this 
action  ;  "  and  also,  "  that  each  of  the  expressions  '  and  that  the  same  ' 
(meaning  said  railroad  and  all  the  property  covered  b^'  the  mortgage) 
'  was  good  security  for  said  bonds,'  '  that  said  bond  was  of  the  very 
best  and  safest,  and  was  an  A  No.  1  bond,'  are  expressions  of  opinion 
of  value,  and  even  though  false,  are  not  such  representations  as  Dr. 
Jordan  had  a  right  to  rely  upon,  and  are  not  enough  to  furnish  any 
grounds  for  this  action." 

The  Court  declined  to  give  these  instructions,  and  instead  instructed 
the  jury  that  "  an  expression  of  opinion,  judgment,  or  estimate,  or  a 
statement  of  a  promissory  nature  relating  to  what  would  be  in  the 
future,  so  far  as  they  were  expressions  of  opinion,  if  made  in  good 
faith,  however  strong  as  expressions  of  belief,  would  not  support  an 
action  of  deceit." 

It  will  be  seen  that  the  fundamental  difference  between  the  instruc- 
tions given  and  those  asked  is  that  the  former  require  good  faith.  The 
language  of  some  cases  certainly  seems  to  suggest  that  bad  faith  might 
make  a  seller  liable  for  what  are  known  as  seller's  statements,  apart 
from  any  other  conduct  by  which  the  buyer  is  fraudulently  induced  to 
forbear  inquiries.  Pike  v.  Fay^  101  Mass.  134.  But  this  is  a  mis- 
take. It  IS  settled  that  the  law  does  not  exact  good  faith  from  a  seller 
in' those  vague  commendations  of  his  wares  which  manifestly  are  open 
to  difference  of  opinion,  which  do  not  imply  untrue  assertions  concern- 
ing matters  of  direct  observation  {Teague  y.  Ifwin,  127  Mass.  217), 
and  as  to  which  it  always  has  been  "  understood,  the  world  over,  that 
such  statements  are  to  be  distrusted."  Brown  v.  Castles,  11  Cush. 
348,  350;  Gordon  v.  Parmdee,  2  Allen,  212;  Parker  v.  Moulton, 
114  Mass.  99;  Poland  \.  Brownell,  131  Mass.  138,  142;  Burns  v. 
Lane,  138  Mass.  350,  356.  Parker  v.  Moulton  also  shows  that  the 
rule  is  not  changed  by  the  mere  fact  that  the  propertj'  is  at  a  distance, 
and  is  not  seen  by  the  buj'er.  Moreover,  in  this  case,  market  prices  at 
least  were  easily  accessible  to  the  plaintiff. 

The  defendant  was  known  by  the  plaintiff's  agent  to  stand  in  the 
position  of  a  seller.  If  he  went  no  further  than  to  say  that  the  bond 
was  an  A  No.  1  bond,  which  we  understand  to  mean  simply  that  it  was 
a  first  rate  bond,  or  that  the  railroad  was  good  security  for  the  bonds, 
we  are  constrained  to  hold  that  he  is  not  liable  under  the  circumstances 
of  this  ciase,  even  if  he  made  the  statement  in  bad  faith.  See,  further, 
Veasey  v.  Boton,  3  Allen,  380  ;  Belcher  v.  Costello,  122  Mass.  189. 
The  rule  of  law  is  hardly  to  be  regretted,  when  it  is  considered  how 
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easily  and  insensibly  words  of  hope  or  expectation  are  converted  hy  ^n 
interested  memory  into  statements  of  quality  and  value  when  the 
expectation  has  been  disappointed. 

JExceptions  sustained. 
S.  K.  Hamilton.,  for  defendant. 
R.  Land  (  W.  G.  Jordan  with  him),  for  plaintiff. 


SECTION   Vn.  {continued.) 

(6)  Rental.  —  Pkice  paid  on  a  Previous  Sale. 

EKINS   V.  TRESHAM. 

15  Car  2.     1  Levinz,  102. 

Case,  That  whereas  the  plaintiff  and  defendant  were  in  treaty  for  the 
sale  of  a  messuage ;  the  defendant  falsely  and  fraudulently-  affirmed  it  was 
let  at  £42  per  annum ;  whei-eto  the  plaintiff  gave  faith,  g.ave  him  £500 
for  it,  where  in  truth  it  was  let  at  £32  per  annum  only.  After  verdict 
for  the  plaintiff,  it  was  moved  in  arrest  of  judgment  that  the  action  did 
not  lie  ;  as  for  saying  that  a  thing  is  of  a  greater  value  than  it  is,  with- 
out warrant}'  no  action  lies.  Yelv.  20.  No  more  will  it  for  saying  that 
it  is  demised  for  more  than  in  truth  Hf  is ;  for  the  party  might  inform 
himself  from  the  tenant,  and  a  warranty  will  not  bind  a  man  in  a  thing 
that  is  apparent ;  as  to  warrant  that  a  horse  has  both  his  ej-es,  when 
he  is  apparently  blind  of  one  of  them.  But  by  the  Court,  tho'  an 
action  will  not  lie  for  saying  that  a  thing  is  of  greater  value  than  it  is 
(nor  by  Wj-ndham,  it  is  perjury  to  swear  it,  because  value  consists  in 
judgment  and  estimation,  wherein  men  many  times  differ)  ;  yet  to  affirm 
that  a  thing  is  demised  for  more  than  it  is  is  a  falsity  in  his  own 
knowledge,  and  the  party  who  is  deceived  maj'  for  such  deceit  have  an 
action,  for  perhaps  the  lease  is  by  parol,  or  the  tenant  will  not  inform 
the  purchaser  what  rent  he  gave.  And  after  it  had  been  twice  moved 
judgment  was  given  for  the  plaintiff  in  Trinity,  15  Car.  2,  by  the  whole 
Court. 


DOBELL  V.   STEVENS. 

1825.    3  BamewaU  ^  CressweU,  623. 

Case  for  a  deceitful  representation.  The  declaration  stated  that 
before  the  time  of  committing  the  grievance  thereinafter  mentioned, 
defendant  kept  a  public-house,  and  was  possessed  of  a  lease  of  the 
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house  for  a  certain  term  of  years,  and  thereupon  the  plaintiff,  at  the 
request  of  the  defendant,  on,  &c.,  at,  &c.,  was  in  treatj'  with  defendant 
to  buy  his  interest  in  the  said  house  for  a  certain  sum  of  mone}',  to  wit, 
the  sum  of  £460,  and  also  to  buy  the  household  furniture  and  fixtures 
and  stock  in  trade  at  a  valuation ;  and  defendant  falsely,  fraudulently, 
and  deceitfully  pretended  and  represented  to  the  plaintiff  that  the 
returns  or  receipts  for  the  spirits  sold  in  the  said  public-house  had  been 
and  then  amounted  to  the  sum  of  £160  per  month ;  and  that  the  quantity 
of  porter  sold  in  the  house  amounted  to  seven  butts  per  month,  and 
that  the  tap  was  let  for  £82  per  annum,  and  two  rooms  in  the  public- 
house  for  £27  per  annum  ;  and  by  such  representation  then  and  there 
induced  the  plaintiff  to  buj'  the  said  lease  of  the  house  at  the  price  of 
£460.  The  declaration  then  averred  the  falsehood  of  each  particular 
of  the  statement.  At  the  trial  before  Littledale,  J.,  at  the  London  sit- 
tings, after  last  term,  the  plaintiff  proved  that  whilst  the  treaty  for  the 
purchase  was  going  on  a  representation  was  made,  as  stated  in  the  dec- 
laration, and  that  it  was  false.  On  the  cross-examination  of  his  wit- 
nesses, it  was  proved  that  the  defendant's  books  were  in  the  house  at 
the  time  of  the  treatj',  and  might  have  been  inspected  by  the  plaintiff, 
and  that  the}^  would  have  shown  the  real  quantity  of  spirits  and  porter 
sold  in  the  house.  The  plaintiff,  however,  did  not  examine  them.  A 
written  memorandum  of  the  bargain  was  afterwards  drawn  up,  and  an 
assignment  of  the  lease  was  executed  ;  but  neither  of  those  instruments 
contained  any  mention  of  the  defendant's  representation.  The  learned 
judge  left  it  to  the  jury  to  say  whether  the  representation  was  fraudu- 
lent, and  they  found  a  verdict  for  the  plaintiff. 

Gurney  now  moved  for  a  rule  nisi  for  a  new  trial.  The  parol  evi- 
dence of  the  defendant's  representation  was  inadmissible  in  this  case. 
The  contract  having  been  reduced  into  writing,  the  parties  must  be  bound 
by  that,  and  cannot  add  to  it  by  evidence  of  previous  conversations. 
Pickering  v.  Dowson,  4  Taunt.  779.  [Abbott,  C.  J.  In  that  case 
Gibbs,  J.,  saj-s,  "  If  there  had  been  any  fraud  it  would  not  have  been 
done  away  bj-  the  contract."  Batley,  J.  The  same  view  of  the  point  was 
taken  by  my  Lord  Chief  Justice  in  jffaw  v.  Old,  2  B.  &  C.  627.]  The 
fraud  there  alluded  to  is  some  fraudulent  conduct,  whereby  the  party 
deceived  is  prevented  from  discovering  the  falsehood  of  the  representa- 
tion. Here  the  plaintiff  had  the  means  of  knowledge  within  his  reach, 
and  neglected  to  make  use  of  them.  In  Powell  v.  Edmunds,  12  East,  6, 
it  appeared  that  an  auctioneer,  at  a  sale  by  auction,  made  a  statement 
not  noticed  in  the  conditions  of  sale,  and  it  was  held  that  parol  evidence 
•  of  that  statement  had  been  properly  rejected.  Lord  EUenborough  saj's, 
"  The  only  question  which  could  be  made  is,  whether  if  by  the  collateral 
representation,  a  party  be  induced  to  enter  into  a  written  agreement 
different  from  such  representation,  he  may  not  have  an  action  on  the 
case  for  the  fraud  practised  to  laj'  asleep  his  prudence."  At  all  events, 
therefore,  the  propriety  of  admitting  such  evidence  has  been  considered 
very  questionable  by  a  high  authority,  and  is  a  point  worthy  of  further 
discussion.  \, 
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Abbott,  C.  J.  Whether  any  fraud  or  deceit  had  or  had  not  been  prac- 
tised in  this  case  was  peculiarly  a  question  for  the  jury ;  nor  has  any 
complaint  been  made  against  the  mode  in  which  that  question  was  pre- 
sented to  their  consideration.'  If,  then,  this  motion  be  sustainable  at 
all,  it  must  be  sustainable  on  the  ground  that  evidence  of  a  fraudulent 
or  deceitful  representation  could  not  be  received,  inasmuch  as  it  was 
not  noticed  In  the  written  agreement,  or  in  the  conveyance  which  was 
afterwards  executed  by  the  parties.  The  case  of  Lysney  v.  Selby,  2 
Ld.  Eaj'm.  1118,  is  to  the  contrary  of  that  position,  and  precisely  anal- 
ogous to  the  present  case.  That  was  an  action  against  the  defendant 
for  falsely  and  fraudulently  representing  to  the  plaintiff  that  certain 
houses  of  him  (defendant)  were  then  demised  at  the  yearlj'  rent  of 
£68,  to  which  plaintiff  giving  credit,  bought  the  houses  for  a  large  sum 
of  money,  to  wit,  &c. ,  and  an  assignment  was  afterwards  executed  to 
him ;  whereas,  in  truth  and  in  fact,  the  houses  were  at  that  time 
demised  at  the  yearly  rent  of  £52  10s.,  and  no  more.  After  verdict 
for  the  plaintiff  a  motion  was  made  in  an'est  of  judgment,  on  the 
ground  that  it  did  not  appear  that  the  assertion  was  made  at  the 
time  of  the  sale.  Lord  Holt  saj's,  "  If  the  vendor  gives  in  a  particular 
of  the  rents,  and  the  vendee  says  he  will  trust  him,  and  inquire  no  fur- 
ther, but  rely  upon  his  particular,  then  if  the  particular  be  false  an 
action  will  lie."  Here  the  plaintiff  did  rely  on  the  assertion  of  the 
defendant,  and  that  was  his  inducement  to  make  the  purchase.  The 
representation  was  not  of  any  matter  or  quality  pertaining  to  the  thing 
sold,  and  therefore  likely  to  be  mentioned  in  the  convej-ance,  but  was 
altogether  collateral  to  it,  as  was  the  rent  in  the  case  of  I/ysney  v. 
Selby.  That  case  appears  to  me  to  be  exactly  in  point,  and  the  jury 
having  found  that  that  which  was  untruly  represented  was  fraudulently 
and  deceitfully  represented,  I  think  that  we  ought  not  to  grant  a  rule 
for  a  new  trial.  Rule  refused. 
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1872.     60  Maine,  578. 

Ow  EXCEPTIONS  and  motion  to  set  aside  the  verdict  as  against  law  and 
the  weight  of  evidence^  and  because  the  allegations  do  not  support  it. 

Case  for  deceit  in  the  sale  of  land. 

The  defendant,  Lancey,  claimed  to  be  the  owner  of  two  hundred 
acres  of  land  in  Canada. 

The  other  defendant,  acting  as  the  agent  of  Lancey,  came  to  Maine 
for  the  purpose  of  getting  up  an  association  of  individuals  to  whom  he 
might  sell  the  land  for  the  purpose  of  manufacturing  oil.  A  paper  was 
drawn  and  signed  by  Connor,  for  Lancey,  therein  stipulating,  among 
other  things,  that  Lancej'  would  put  flft3'  acres  of  the  land  into  five 
hundred  and  sixty  shares,  of  twenty-five  dollars  each ;  and  when  the 
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shares  were  all  subscribed  and  paid  for,  the  subscribers  were  to  be  the 
equitable  owners  of  the  real  estate,  in  proportion  to  the  number  of 
shares  subscribed  and  paid  for  by  each. 

All  the  shares  were  taken,  the  plaintiff  having  subscribed  for  twent}^ 
for  which  he  paid  five  hundred  dollars. 

Subsequently  the  land  was  conveyed  in  trust  for  the  benefit  of  the 
subscribers. 

The  plaintiff  in  his  declaration  alleged  that  the  defendants  conspired 
to  cheat  and  defraud  him,  and  that  in  subscribing  and  paying  for  his 
shares  he  relied  upon  representations  of  the  defendants, —  "  that  the 
said  lands  had  large  deposits  of  oil  in  them,  and  were  of  great  value 
for  the  purposes  of  digging,  boring  for,  and  manufacturing  oil ;  and 
that  said  Lancey  and  said  Connor  had  actually  paid  the  sum  of  $14,000 
therefor." 

There  was  testimony  tending  to  prove  that  these  representations 
were  false  and  fraudulent,  and  that  the  defendants  actually  paid  a  much 
less  sum  for  the  land  thus  sold. 

The  remainder  of  the  case,  so  far  as  actually  decided,  sufficiently 
appears  in  the  opinion. 

The  verdict  was  for  the  plaintiff. 

J).  J).  /Stewart,  for  the  plaintiff. 

A.  Lihbey  &  O.  W.  Whitney,  for  the  defendants. 

Danfoeth,  J.  [after  deciding  another  point].  The  only  other  alle- 
gation on  which  the  plaintiff.rests  his  action  is  that  which  relates  to  the 
pricejpaid  for  the  land. 

We  think  that  such  a  statement,  though  false,  is  not  sufficient  to  sus- 
tain an  action. 

It  was  early  decided  that  no  action  would  lie  against  a  man  for 
falselj'  declaring  that  a  third  person  would  have  given  him  so  much  for 
his  land.    Roberts  on  Frauds,  524,  and  cases  cited. 

This  was  recognized  as  good  law  in  Cross  v.  Peters,  1  Maine,  389, 
and,  so  far  as  we  are  aware,  has  never  since  been  questioned. 

In  Medhury  v.  Watson,  6  Met.  246-260,  it  was  held  that  a  false  state- 
ment by  a  third  person  as  to  what  the  owner  paid  is  actionable.  But 
in  the  same  case  in  the  opinion,  on  p.  259,  it  is  said  that  "  in  regard 
to  affirmations  and  representations  respecting  real  estate,  the  maxim 
of  caveat  emptor  has  ever  been  held  to  apply.  When,  therefore,  a 
vendor  of  real  estate  affirms  to  the  vendee  that  his  estate  is  worth  so 
much,  that  he  gave  so  much  for  it,  that  he  has  been  offered  so  much  for 
it,  or  has  refused  such  a  sum  for  it,  such  assertions,  though  known  by 
him  to  be  false,  and  though  uttered  with  a  view  to  deceive,  are  not 
actionable." 

In  Memmer  v.  Cooper,  8  Allen,  334,  in  the  opinion,  it  is  said,  "  The 
representations  of  a  vendor  of  real  estate  to  the  vendee,  as  to  the  price 
paid  for  it,  are  to  be  regarded  in  the  same  light  as  representations 
respecting  its  value.  A  purchaser  ought  not  to  rely  upon  them  ;  for  it 
is  settled  that,  even  when  they  are  false,  and  uttered  with  a  view  to 
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deceive,  thej'  furnish  no  ground  of  action."  And  that  was  the  only 
point  raised  in  the  case. 

In  Manning  v.  Albee,  11  Allen,  622,  Graj-,  J.,  says:  "This  Court 
has  repeatedly  recognized  and  acted  upon  the  rule  of  common  law,  b^' 
which  the  mere  statements  of  the  vendor,  either  of  real  or  personal 
property,  not  being  in  the  form  of  a  warranty,  as  to  its  value,  or  the 
price  which  he  has  given  or  been  offered  for  it,  are  assumed  to  be  so 
commonly  made  by  those  holding  property  for  sale,  in  order  to  enhance 
its  price,  that  any  purchaser  who  confides  in  them  is  considered  as  too 
careless  of  his  own  interests  to  be  entitled  to  relief,  even  if  the  state- 
ments are  false  and  intended  to  deceive." 

As  late  as  Cooper  v.  JLovering,  106  Mass.,  on  p.  79,  Ames,  J.,  in  the 
opinion,  says  :  "  It  has  been  repeatedly  decided  that  representations  of 
a  vendor  as  to  the  value  or  cost  of  the  property  to  be  sold,  or  as  to 
offers  for  it  made  by  others,  even  though  false,  are  not  representations 
upon  which  a  purchaser  ought  to  rely,  and  are  not  sufficient  to  furnish 
an}'  ground  of  action." 

In  Mooney  v.  Miller,  102  Mass.  220,  the  same  doctrine  is  recognized. 

The  same  doctrine  has  been  held  in  our  own  State,  so  far  as  the 
question  has  been  discussed. 

In  Long  v.  Woodman,  58  Maine,  52,  Hemtner  v.  Cooper,  is  recog- 
nized as  good  law ;  and  the  principle  is  still  more  fully  discussed  in 
Martin  v.  Jordan,  60  Maine,  ante. 

In  a  late  English  work  of  good  authority,  representations  by  the 
vendor  as  to  price  paid  by  him  for  land,  are  regarded  in  the  same  light 
as  representations  respecting  its  value,  or  the  offers  which  have  been 
made  for  it.  It  is  there  said :  "A  purchaser  is  not  justified  in  placing 
confidence  on  them."     Kerr  on  Fraud  and  Mistake,  88. 

This  view  seems  to  have  been  considered  as  well-settled  law  by  all 
the  autho'rities  bearing  upon  the  question,  so  far  as  we  have  been  able 
to  ascertain,  with  the  exception  of  Sanford  v.  Handy,  23  Wend.  260, 
and  Van  Epps  v.  Harrison,  5  Hill,  63.  In  the  latter  of  these  cases 
Bronson,  J.,  says:  "In  Sanford  v.  Handy,  it  was  intimated  that  a 
vendor  would  be  liable  for  misrepresentations  as  to  cost,  but  the  point 
was  not  decided."  He  then  states  his  own  convictions  as  decidedly  the 
other  waj'.  And  after  giving  his  reasons  for  his  own  views  with  much 
force,  he  closes  bj'  saying,  "  the  majority  of  the  Court  think  otherwise." 

This  case  decided  by  a  bare  majoritj',  with  the  reasons  given  all 
against  the  decision,  is  the  only  case  directly  in  point,  in  conflict  with 
the  authorities  before  cited. 

The  other  cases  cited  in  the  argument  for  the  plaintiff  are  decided 
upon  different  principles,  and  are  not  in  conflict  with  those  relied  upon 
in  defence.  Some  of  them  were  decided  on  the  ground  that  a  con- 
fidential relation  existed  between  the  vendor  and  vendee.  This  was 
the  case  in  Bagshaw  v.  Seymour,  93  Eng.  Com.  Law,  373,  and  ClarJc 
|v.  Dixon,  95  Eng.  Com.  Law,  452,  where  the  defendants  acted  in 
behalf  of,  and  as  agents  for,  the  plaintiffs.     In  Bradley  v.  Poole,  98 
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Mass.  169,  and  many  of  the  cases  cited,  the  representations  were  as  to  the 
condition  of  the  compan3'  and  the  amount  actually  paid  in,  —  facts  upon 
which  the  value  of  the  shares  sold  materially  depended.  Other  cases 
re%t  upon  statements  of  the  amount  paid  for  bonds  in  the  market,  or 
rents  actually  paid  for  lands  under  lease,  showing  the  actual  market 
value  of  the  property'  sold.  All  these  cases  are  widely  distinguishable 
from  the  one  at  bar.  What  a  person  maj'  have  paid  for  land  is  one 
thing,  its  actual  market  value  another,  and  often  a  very  different  thing. 
The  purchaser  of  land  for  a  company,  though  not  especially  appointed 
as  agent  therefor,  would  not  be  permitted  to  deceive,  or  even  make  a 
profit  out  of  those  for  whom  he  assumed  to  act,  and  who  subsequently 
adopt  or  ratify  what  he  has  done.  In  the  case  at  bar  the  defendants,  in 
making  the  purchase  of  the  land,  were  not  the  agents  of  the  associ- 
ation, nor  did  thej'  assume  to  act  for  or  in  their  behalf.  The  purchase 
was  made  before  the  company  was  formed,  and,  so  far  as  appears, 
before  its  organization  was  contemplated.  The  contract  of  the  parties 
does  not  refer  to  the  original  purchase.  So  far  as  the  land  is  referred 
to,  it  provides  simply  for  a  sale,  which  is  completed  by  a  deed  subse- 
quently given.  True,  it  was  sold  for  the  purpose  of  forming  a  joint- 
stock  company,  of  which  the  defendants  were  to  be  members ;  still,  it 
was  but  a  sale,  and  the  parties  to  this  case  stand  to  each  other  in  the 
relation  of  grantor  and  grantee,  and  no  other,  and  in  the  writ  are  so 
declared  to  be.  Viewing  the  authorities,  then,  as  bearing  upon  the 
admitted  facts  of  this  case,  thej'  would  seem  to  be  nearly  all  one  way, 
very  clearly  showing  that  a  false  representation  by  the  vendor  of  the 
price  paid  for  land  will  not  lay  the  foundation  for  an  action.  And  if 
we  add  to  these  the  long  list  of  cases  in  which  it  has  uniformly  been 
held  that  misrepresentations  as  to  value  and  qualitj^  and  even  of  offers  j 
made  by  third  persons,  though  fraudulent,  are  not  actionable,  it  would  I 
seem  that  the  law  upon  the  question  we  are  now  considering  must  be  free  ; 
from  doubt.  If  we  examine  the  question  upon  principle  the  result  must ' 
be  the  same.  The  statement  of  the  vendor  that  he  paid  a  certain  price 
for  his  land,  if  true,  can  be  no  more  than  an  indication  of  his  opinion  of 
its  value,  and  when  we  consider  the  various  motives  which  may,  and 
often  do,  actuate  men  in  making  their  purchases,  and  especially  when 
it  is  done  for  the  purposes  of  speculation,  it  is  but  the  slightest  proof  of 
such  an  opinion.  It  is  certainly  of  no  more  value  than  the  offer  of  a 
third  person,  and  this  is  considered  of  so  little  worth,  that  it  is  not  legal 
testimony  in  a  case  where  the  market  price  is  in  issue. 

It  is  however,  claimed  that  the  price  paid  is  a  definite  fact,  the  truth 
or  falsity  of  which  is  susceptible  of  satisfactory  proof,  while  assertions 
of  quality  and  value  are  necessarily  matters  of  opinion  which  are  too 
uncertain  for  judicial  cognizance.  This  may  be  true,  and  the  same  may 
be  said  of  offers  made  as  well  as  many  other  representations  not  action- 
able. But  it  should  also  be  remembered  that  a  misrepresentation,  to 
be  the  foundation  of  an  action,  must  relate,  not  onlj'  to  an  existing  fact, 
but  to  a  material  one ;  one  which  will  enable  the  purchaser  more 
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intelligently  to  form  his  own  opinion  of  the  value  of  the  property. 
Now,  as  we  have  already  seen,  the  price  paid,  if  correctly  stated,  is 
but  an  uncertain  indication  of  the  vendor's  opinion.  It  gives  no  light 
whatever  as  to  any  inherent  fixed  quality  or  description  which  goes  to 
make  up  the  value,  and  in  this  respect  is  not  distinguishable  from  an 
offer  made,  except  that  it  is  even  more  unreliable,  as  an  indication  of 
value.  The  instructions  of  the  presiding  justice  not  being  in  conformity 
with  these  views,  and  being  inapplicable  to  the  case  as  presented  by 
the  testimonj',  the  exceptions  must  be  sustained,  and  it  is  unnecessary 
to  consider  the  various  other  points  raised. 

Exceptions  sustained. 
Cutting,  Walton,  Bahbows,  and  Viegin,  JJ.,  concurred. 

The  following  dissenting  opinion  was  delivered  by 

DiOKEKSON,  J.  The  exceptions  present  the  question,  whether  a  false 
representation,  fraudulently  made,  as  to  the  cost  of  the  property  is  an 
element  of  fraud  in  an  action  of  deceit  to  recover  damages  for  the 
injury  sustained  on  account  of  such  representation.  Though  the  author-: 
ities  are  not  in  perfect  accord  upon  this  question,  yet  we  think  that  the 
weight  of  authority,  as  well  as  the  better  opinion,  is  decidedly  in  favor 
of  the  affirmative. 

While  misrepresentation  of  the  cost  of  property  does  not  ordinarily 
increase  its  value,  it  is  a  material  fact,  and  naturally  calculated  to  mis- 
lead the  purchaser  by  its  tending  to  enhance  its  value,  and  give  it  an 
attractiveness  and  firmness  beyond  that  given  by  the  force  of  mere 
opinion.  Especially  is  this  the  case  when  the  vendee  reposes  con- 
fidence in  the  knowledge,  sagacity,  and  integrity  of  the  vendor,  who 
has  himself  alone  examined  the  property. 

When  the  property  is  to  be  put  into  a  joint-stock  company,  the  cost 
price  is  the  basis  for  fixing  the  capital  stock  and  the  price  value  of  the 
share ;  and  when  the  owner  becomes  a  member  of  the  company  his 
investment  is  equalized  with  that  of  the  other  members *of  the  companj-, 
though  the  percentage  actually  paid  in  by  him  may  fall  far  short  of  that 
paid  in  by  them.  It  is  easy  to  see  how  the  fact,  that  a  man  of  known 
sagacity  in  matters  of  business,  with  favored  opportunities  for  examin- 
ing the  property  and  judging  of  the  prospects  of  the  enterprise  to  be 
projected  upon  it,  is  willing  to  pay  a  large  sum  for  such  property,  put 
it  into  a  joint-stock  company  aX  cost,  and  share  his  profits  in  common 
with  the  other  shareholders,  is  calculated  to  increase  other  persons' 
estimate  of  the  value  of  the  stock,  and  induce  them  to  become  its  pur- 
chasers. Does  the  law  hold  a  vendor  harmless  who  makes  use  of  the 
confidence  which  these  considerations  awaken  among  his  friends  and 
acquaintances  to  obtain  from  them  their  money  or  other  property  for  a 
moiety  of  its  value? 

Representation  of  cost  is  different  from  representation  of  value.  The 
one  is  the  statement  of  a  fact,  while  the  other  is  the  expression  of  an 
opinion.    Value  is  a  matter  of  judgment  and  estimation,  about  which 
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men  may  differ.  The  question  of  value,  too,  is  one  open  alike  to  the 
vendee  and  vendor  for  inquiry,  examination,  and  proof;  the  vendee,  by 
the  exercise  of  common  prudence,  may  ascertain  the  truth  of  a  repre- 
sentation of  value  and  save  himself  from  loss.  Not  so  with  a  represen- 
tation of  cost.  This  is  not  an  opinion,  but  a  fact,  specially  confided  to 
the  knowledge  of  the  owner  and  his  vendor ;  and  they  may  sustain 
such  confidential  relations  toward  each  other  that  no  prudence  can  dis- 
cover the  falsity  of  the  representation.  The  same  distinction  between 
the  assertion  of  a  fact  and  the  expression  of  an  opinion  or  judgment  is 
recognized  in  actions  of  warranty  or  deceit  founded  on  representations 
concerning  the  essential  condition  or  qualities  of  the  property  offered  for 
sale  and  exchange.  This  distinction  is,  moreover,  expressly  recognized 
in  the  decisions  of  courts  of  the  highest  authority  upon  the  identical 
question  under  consideration.  The  general  principle  is,  that  though 
the  vendor  need  not  speak,  yet  if  he  does  he  should  speak  the  truth. 

If  we  pass  from  general  principles  to  the  authorities,  we  find  that  the 
English  cases  present  an  unbroken  chain  of  decisions  in  harmony  with 
these  views.  In  Ehins  v.  Tresham,  1  Lev.  102,  it  was  held  that  a 
false  statement  that  the  property  was  rented  for  a  higher  sum  than  was 
actually  paid,  whereby  the  plaintiff  was  deceived  and  induced  to  pay  a 
high  price  for  the  property,  afforded  good  cause  of  action.  The  same 
principle  has  been  affirmed  and  applied  in  subsequent  cases,  the  courts 
assigning  as  a  reason  for  distinguishing  between  such  cases  and  a  false 
representation  of  value,  that  "  the  value  of  the  rents  is  a  hard  thing  to  be 
known,  and  secret,  known  to  none  but  the  landlord  and  the  tenant,  and 
they  might  be  in  confederacy  together."    Misney  v.  Selby,  1  Salk.  214. 

In  JBagshaw  v.  Seymour,  4  C.  B.  (n.  s.)  873,  the  Common  Bench 
held  the  chairman  of  the  directors  of  an  Australian  gold  mining  companj' 
responsible  for  causing  its  stock  to  be  put  on  the  Stock  Exchange  list, 
by  a  false  representation  as  to  the  amount  of  money  paid,  by  which  the 
plaintiff  was  induced  to  buy  some  of  its  shares. 

The  same  Court,  in  Clarke  v.  Dickson,  6  C.  B.  (n.  s.)  463,  held  a 
director  of  a  lead  and  copper  mining  company  liable  to  a  party  who  had 
been  induced  to  purchase  stock  in  that  companj',  because  of  the  false 
representation,  fraudulentlj'  made,  that  the  property  had  been  purchased 
at  a  much  greater  price  than  was  actually  paid. 

That  case  is  very  similar  to  the  ease  at  bar  in  its  facts  and  principles, 
aud  the  decision  of  the  Court  is  directly  in  point.  The  same  doctrine 
was  held  by  the  Court  of  Exchequer  in  Bedford  v.  Sagshaw,  4  H.  & 
N.  538. 

The  Court  of  Errors  of  New  York,  in  Sanford  v.  Sandy,  23  Wend. 
268,  held  that  misrepresentation  of  the  cost  of  land  rendered  the  vendor 
liable ;  and  this  decision  was  subsequently  affirmed  by  that  Court  in 
Van  Epps  v.  Harrison,  5  Hill,  70. 

In  Page  v.  Parker,  43  N.  H.  369,  the  Court  held  the  same  doctrine, 
and  in  commenting  upon  the  case  of  Yan  Epps  v.  Harrison,  say  "  We 
think  the  holding  of  the  Court  was  right." 
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The  Court  in  this  State  held  that  false  and  fraudulent  representations 
of  the  value  and  amount  of  the  income  of  real  estate,  by  which  a  party 
was  induced  to  take  a  lease  of  the  premises,  rendered  the  lease  void, 
on  the  ground,  as  stated  by  Sheplej',  J.,  who  delivered  the  opinion  of 
the  Court,  that  a  representation  relating  to  the  income  or  rent  of  an 
estate  does  not  come  within  the  rule  that  the  seller  is  not  bound  by  rep- 
resentations of  the  value  of  the  property  sold,  because  the  knowledge 
of  the  value  of  the  income  in  such  case  may  be,  and  actually  is,  con- 
fined to  one  partj',  and  the  other  can  be  presumed  to  ascertain  it  accu- 
rately oulj-  from  him,  or  from  those  standing  in  a  confidential  relation 
to  him.     Irving  v.  Thomas,  18  Maine,  424. 

The  principle  upon  which  that  decision  is  thus  put  applies,  at  least, 
with  as  great  force  to  misrepresentations  as  to  the  cost  of  property ;  for 
it  is  obvious  that  the  means  of  ascertaining  the  truth  of  representations 
in  regard  to  income  are  quite  as  accessible  as  the  means  of  deter- 
mining the  truth  of  representations  of  cost.  While  the  value  of  the 
income  ma}'  ordinaril}'  be  obtained  from  inquiry  and  on  examination  of 
the  premises,  a  knowledge  of  the  cost  price  must  be  sought  for  in  more 
recondite  quarters. 

Chief-Justice  Shaw,  in  Hazard  v.  Irwin,  18  Pick.  105,  recognizes 
the  distinction  between  a  false  averment  in  matters  of  fact  and  a  like 
falsehood  in  matters  of  judgment,  opinion,  and  estimate,  and  thus  illus- 
trates the  difference  :  "If  the  owner  of  an  estate  afQrm  that  it  will  let 
or  sell  for  a  given  sum,  when  in  fact  such  sum  cannot  be  obtained  from 
it,  it  is  in  its  own  nature  matter  of  judgment  and  estimate,  and  so  the 
parties  must  have  considered  it ;  but  if  an  owner  falsely  affirm  that  the 
estate  is  let  for  £30,  when  in  fact  it  is  let  for  £20,  it  is  fraud,  because 
the  owner  knows  the  fact,  and  on  inquiry  bj'  the  vendee  the  tenant 
might  refuse  to  inform  him,  or  give  him  false  information." 

Mr.  Justice  Metcalf,  also,  in  Brown  v.  Castles,  11  Cush.  348,  makes 
the  same  distinction,  and  cites  the  New  York  cases,  which  hold  that 
false  and  fraudulent  representations  in  respect  to  cost  are  actionable  as 
coming  within  the  rule  applicable  to  misrepresentations  in  matters  of 
fact,  and  as  distinguishable  from  representations  of  value,  former 
offers,  probability,  and  like  matters  of  opinion. 

So  the  Court,  in  Medbury  v.  Watson,  6  Met.  246,  held  a  third  party 
responsible  for  falsely  and  fraudulently  representing  to  the  plaintiff  that 
the  owner  of  certain  real  estate  paid  a  larger  sum  for  it  than  he  actually 
paid,  wherebj-  the  plaintiff  was  induced  to  pay  the  same  sum  therefor, 
and  was  greatly  damaged.  But  the  Court,  in  deciding  that  case,  say 
that  the  averments  in  the  declaration  would  not  have  been  sustained  if 
the  false  representations  had  been  made  by  the  vendor  to  the  vendee, 
thus  for  the  first  time  in  the  historj'  of  jurisprudence  upon  this  subject, 
as  it  is  believed,  distinguishing  between  representations  made  by  the 
owner  and  those  made  by  a  thii'd  party,  and  holding  the  latter  alone 
actionable,  when  the  representations  relate  to  the  cost  of  the  property. 
There  was  nothing  in  the  case  that  called  for  this  remark,  nor  do  the 
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authorities  cited  warrant  it,  and  the  reasoning  by  which  it  is  sought  to 
be  fortified  fails  to  convince  us  that  it  is  good  law,  sound  philosophy, 
or  consistent  with  enlightened  views  of  human  nature.  We  are  not 
quite  prepared  to  say  that  persons  are  naturally  more  inclined  to  tell 
the  truth  about  their  neighbor's  property  than  they  are  about  their 
own,  or  that  the  statements  of  a  third  party  in  respect  to  another's 
property  is  more  likelj'  to  deceive  a  purchaser  than  those  made  i)y  the 
owner  himself.  Besides,  the  dictum  in  that  ease  is  in  direct  conflict 
with  the  then  uninterrupted  series  of  decisions  of  the  courts  in  England 
and  in  this  country,  and,  as  it  seems  to  us,  repugnant  to  reason  and 
public  policy. 

The  Court  in  Massachusetts,  however,  recognized  the  distinction 
suggested  in  Medbiiry  v.  Watson  as  law,  and  in  a  very  brief  opinion, 
drawn  by  the  learned  member  of  the  Court  who  was  counsel  for  the 
defendant  in  that  case,  without  citing  any  other  authorities  than  were 
there  cited,  held  that  fraudulent  misrepresentations  as  to  the  price  paid 
for  real  estate  by  the  vendor  will  not  support  an  action  for  deceit  in  the 
sale  of  it.     Hemmer  v.  Cooper,  8  Allen,  334. 

Our  objections  to  these  two  cases  in  Massachusetts  may  be  thus 
stated :  both  reason  and  authority  seem  to  us  to  be  opposed  to  the  dis- 
tinction set  up  in  the  former  case,  and  to  recognize  the  distinction 
denied  in  the  latter  case.  In  view  of  these  considerations,  it  is,  per- 
haps, not  too  much  to  say  that  these  cases,  for  some  cause,  failed  to 
receive  that  thorough  examination  and  careful  consideration  which  have 
generally  marked  the  decisions  of  the  learned  Court  in  Massachusetts. 

That  Court  already  seems  to  have  felt  the  embarrassment  which  those 
cases  present  in  more  recent  decisions.  It  held,  in  Manning  v.  Albee,j- 
11  Allen,  522,  that  false  and  fraudulent  representations  as  to  the 
market  value  of  certain  railroad  bonds  entitle  the  purchaser  to  rescind 
the  contract.  In  dehvering  the  opinion  of  the  Court  in  that  case,  Mr. 
Justice  Gray  felt  constrained  to  say  that  the  utmost  limits  of  the  rule 
which  does  not  recognize  a  false  representation  of  value  as  an  element 
of  fraud  have  been  reached  in  Hemmer  v.  Cooper,  in  applying  it  to 
statementa  of  the  price  paid  by  the  person  making  them. 

Again  the  Court  in  Massachusetts  enunciate  principles  and  cite 
authorities  in  Bradbury  v.  Poole,  98  Mass.  182,  which  seem  to  us 
irreconcilable  with  the  doctrine  of  Hemmer  v.  Cooper.  In  view  of  the 
great  weight  of  authority  upon  this  subject  and  the  later  decisions  in 
Massachusetts,  the  dictum  in  Medhury  v.  Watson,  which  ripened  into 
law  in  Hemmer  v.  Cooper,  can  hardly  be  said  to  be  regarded  as  law  in 
that  State  at  the  present  time. 

The  rule  of  law  upon  this  subject  we  now  consider  as  settled,  that\ 
where  a  vendor  makes  a  false  and  fraudulent  representation  as  to  the 
cost  o'f  the  propertj',  and  the  vendee  reposes  confidence  in  such  repre- 
sentation, and  is  deceived  and  injured  thereby,  he  may  maintain  an 
action  for  the  deceit  against  the  vendor  to  recover  the  damages  for  the 
injury  he  has  sustained.     Such  representation  is  not  to  be  excluded 
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from  the  consideratiou  of  the  jury,  either  on  the  ground  that  it  is  a 
mere  matter  of  opmion,  or  is  so  commonly  made  by  property -holders 
that  any  purchaser  who  confides  in  it  is  to  be  considered  too  careless  of 
his  interests  to  be  entitled  to  relief;  but  it  is  a  fact  proper  to  be  sub- 
mitted to  the  consideration  of  the  jury  in  an  action  of  deceit  upon  the 
question  whether  a  fraud  has  actually  been  committed  and  an  injury 
sustained. 

[Omitting  remainder  of  opinion.] 

Kent,  J.,  concurred  [In  the  dissenting  opinion]. 


SECTION  Vn.  (continued). 
(c)  Law. 

THOMPSON  V.  PHCENIX  ESTSURANCE  CO. 

1883.     75  Maine,  55.1 

The  case  is  sufficiently  stated  in  the  opinion. 

M  0.  Greenleaf,  for  plaintiflf. 

Nathan  and  Henry  JB.  Cleaves,  for  defendants. 

Stmonds,  J.  On  demurrer,  to  a  declaration  in  case  alleging  that  the 
defendarits,  by  fraud,  induced  the  plaintiif  to  cancel  for  two  hundred 
and  fifty  dollars  a  policj'  of  fire  insurance  for  one  thousand  dollars, 
after  the  loss  insured  against  had  occurred. 

The  arguments  upon  the  demurrer  raise  the  single  question  whether 
the  representations  made  by  the  defendants  to  procure  the  settlement, 
admitting  all  that  the  declaration  avers  in  this  respect,  were  in  the  legal 
sense  fraudulent,  so  as  to  support  an  action  to  recover  the  damages 
which  the  plaintiflf  sustained,  by  relying  and  acting  upon  them. 

The  first  count  of  the  declaration  sets  forth  that  the  company,  "  well 
knowing  the  premises,  but  intending  to  cheat  and  defraud  the  plaintiff 
out  of  the  benefit  of  his  said  policy,  and  the  money  due  him  thereon, 
fraudulently  and  deceitfully  represented  to  the  plaintiflf,  that  by  reason 
of  his  not  living  in  the  house  at  the  time  of  its  being  burned,  he  had  so 
increased  the  risk  that  the  company  was  not  bound  to  pay  anything, 
that  the  policj'  was  null  and  void  and  of  no  eflfect,  benefit,  or  use  to  the 
plaintiff."  The  second  count  charges,  substantially,  the  same  fraudu; 
lent  representation  on  the  part  of  the  authorized  agent  of  the  company. 

1.  If  these  declarations  of  the  agent  of  the  insurance  companj-  are 
regarded  as  statements  of  the  law  of  insurance,  of  the  legal  conditions 
on  which  the  right  of  recovery  in  such  cases  depends,  they  are  not 
actionable,  though  false.  The  cases  cited  for  the  defendants  are  suflS- 
cient,  if  authority  or  argument  were  needed,  to  support  the  statement 

1  Statement  of  facta,  and  argaments,  omitted.  —  £s. 
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that  under  sneh  circumstances  a  man  has  not  a  right  to  rely,  except  at 
tis  own  peril,  upon  the  representations  of  the  avowed  agent  of  the 
adverse  interest,  as  to  what  the  law  will  or  will  not  do,  or  will  or  will 
not  permit  to  be  done.  Common  prudence  and  common  sense  would 
seem  to  be,  in  all  ordinary  cases,  suflScient  safeguards  against  frauds  of 
that  character ;  and  the  declaration  does  not  aver  exceptional  circum- 
stances to  give  the  right  of  action  in  the  present  instance.  Compare 
Jiashdall  v.  Ford,  L.  R.  2  Eq.  750. 

[Part  of  opinion  omitted.] 

Our  conclusion  is,  that  whether  the  representations  set  forth  in  the 
declaration,  be  regarded  as  of  law,  or  of  fact,  they  are  not  suflflcient 
to  support  the  action.  In  either  case  they  were  expressions  of  opinion 
from  the  agents  of  a  corporation  whose  interests  were  known  to  be 
directly  hostile  to  the  plaintiff,  and  as  a  prudent  man  he  ought  not  to 
have  relied  upon  them.  The  valuable  opinions  in  JEtna  Ins.  Co.  v. 
Reed,  33  Ohio  St.  283,  and  Mayhew  v.  Phoenix  Ins.  Co.,  23  Mich. 
105,  cited  for  the  defendants,  were  rendered  upon  facts  approaching 
more  or  less  nearly  to  the  facts  of  this  case  as  set  forth  in  the  pleadings, 
and  tend  strongly  to  support  the  conclusion  we  have  reached. 

Moceptions  sustained. 


Jessel,  M.  R.,  in  EAGLESFIELD  v.  LONDONDERRY. 

1876.     Law  Reports,  4  Chancery  Division,  702,  703. 

A  MISREPRESENTATION  of  law  is  this :  wheu  you  state  the  facts,  and 
state  a  conclusion  of  law,  so  as  to  distinguish  between  facts  and  law. 
The  man  who  knOws  the  facts  is  taken  to  know  the  law  ;  but  when  you 
state  that  as  a  fact  which  no  doubt  involves,  as  most  facts  do,  a  con- 
elusion  of  law,  that  is  still  a  statement  of  fact  and  not  a  statement  of 
law.  Suppose  a  man  is  asked  by  a  tradesman  whether  he  can  give 
credit  to  a  lady,  and  the  answer  is,  "  You  maj',  she  is  a  single  woman 
of  large  fortune."  It  turns  out  that  the  man  who  gave  that  answer 
knew  that  the  lady  had  gone  through  the  ceremony  of  marriage  with  a 
man  who  was  believed  to  be  a  married  man,  and  that  she  had  been 
advised  that  that  marriage  ceremony  was  null  and  void,  though  it  had 
not  been  declared  so  by  any  court,  and  it  afterwards  turned  out  they 
were  all  mistaken,  that  the  first  marriage  of  the  man  was  void,  so  that 
the  lady  was  married.  He  does  not  tell  the  tradesman  all  these  facts, 
but  states  that  she  is  single.  That  is  a  statement  of  fact.  If  he  had 
told  him  the  whole  story,  and  all  the  facts,  and  said,  "  Now,  you  see, 
the  lady  is  single,"  that  would  have  been  a  misrepresentation  of  law. 
But  the  single  fact  he  states,  that  the  lady  is  unmarried,  is  a  statement 
of  fact,  neither  more  nor  less  ;  and  it  is  not  the  less  a  statement  of  fact, 
that  in  order  to  arrive  at  it  you  must  know  more  or  less  of  the  law. 

35 
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There  is  not  a  single  fact  connected  with  personal  status  that  does 
not,  more  or  less,  involve  a  question  of  law.  If  you  state  that  a  man 
is  the  eldest  son  of  a  marriage,  you  state  a  question  of  law,  because  you 
must  know  that  there  has  been  a  valid  marriage,  and  that  that  man 
was  the  first-born  son  after  the  marriage,  or,  in  some  countries,  before. 
Therefore,  to  state  it  is  not  a  representation  of  fact  seems  to  arise 
from  a  confusion  of  ideas. 

It  is  not  the  less  a  fact  because  that  fact  involves  some  knowledge 
or  relation  of  law.  There  is  hardly  any  fact  which  does  not  involve  it. 
If  you  state  that  a  man  is  in  possession  of  an  estate  of  £10,000  a  year, 
the  notion  of  possession  is  a  legal  notion,  and  involves  knowledge  of 
law ;  nor  can  any  other  fact  in  Connection  with  property  be  stated 
which  does  not  involve  such  knowledge  of  law.  To  state  that  a  man  is 
entitled  to  £10,000  consols  involves  all  sorts  of  law. 


MOEELAND  v.  ATCHISON. 

1857.     19  Texas,  303.' 

Appeal  from  Grayson. 

The  plaintiff's  petition  contains,  in  substance,  the  following  allega- 
tions :  — 

Moreland  purchased  of  Atchison  a  certain  tract  of  land.  One  Boon 
had  undertaken  to  pre-empt  the  land,  and  had  sold  his  interest  to 
Atchison,  but  had  not  executed  a  conveyance.  At  Atchison's  request, 
Boon  conveyed  the  land  directly  to  Moreland,  wha  had  bargained  with 
Atchison  for  it.  Moreland  paid  Atchison  in  part,  and  gave  him  notes 
for  the  balance  of  the  purchase-money.  At  the  time  when  Moreland 
made  the  purchase  of  Atchison,  he  was  a  stranger  in  the  country,  and 
was  an  entire  stranger  to  and  unacquainted  with  the  land  system  of 
Texas,  having  just  moved  into  the  State.  Atchison  represented  himself 
as  an  old  settler  in  Texas,  and  entirely  familiar  with  the  lands  and  with 
the  laws  governing  land  titles  in  Texas  ;  and  corruptly  and  fraudulently 
represented  to  Moreland  that  he  had  a  good  title  to  the  land.  More- 
land  was  induced  to  purchase  the  land  by  these  representations. 
Atchison  did  not,  in  fact,  have  any  title  to  the  land,  as  claiming 
through  Boon  or  in  any  other  way.  Moreland  acquired  no  title  by  the 
purchase  and  deed.  At  the  time  Boon  made  his  application  to  pre- 
empt the  same,  it  was  not  subject  to  be  pre-empted  or  located,  because 
it  was  situated  in  "  Peters'  Colony ;  "  and,  by  law,  all  persons  were 
prevented  from  pre-empting  or  locating  any  lands  in  said  colony, 
except  by  virtue  of  colony  certificates. 

Moreland  tendered  back  to  Atchison  the  deed,  and  off'ered  to  release 
any  interest  he  might  have  acquired  by  the  purchase.     He  prayed  for 

^  Statement  abridged.  —  Ed. 
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judgment  against  Atchison  for  the  amount  he  had  paid  to  Atchison ; 
also  to  recover  damages  for  the  fraud  practised  on  him  b^'  Atchison ; 
and  also  that  Atchison  be  compelled  to  surrender  the  notes. 

Defendant  demurred,  and  also  claimed  damages  in  reconvention. 
The  Court  sustained  the  demurrer  ;  and  also,  after  trial,  rendered  judg- 
ment in  favor  of  defendant  for  one  of  the  claims  set  up  in  reconvention. 

Evarts  <&  Heindricks,  for  appellant,  cited  Chitty  on  Contracts,  278, 
587;  2  Starkie  Ev.  340;  1  Story  Eq.  Sec.  208;  2  Kent,  Com.  471, 
(7th  ed.)  ;    York  v.  Gregg,  9  Texas,  95. 

J.  T.  Mills,  for  appellee. 

Wheeler,  J.  Whatever  differences  of  opinion  adjudged  cases  may 
exhibit,  as  to  the  cases  where  the  purchaser  of  land  will  be  entitled  to 
have  the  contract  rescinded,  or  to  be  relieved  against  securities  given 
for  the  purchase  money,  where  there  is  no  charge  of  fraud,  it  is  clearly 
settled  beyond  controversy  that  Chancery  will  decree  a  return  of  the 
purchase  money  for  iusufflciencj'  of  title,  even  after  the  purchase  has 
been  carried  completely  into  execution,  bj'  delivery  of  the  deed  and 
payment  of  the  money,  and  whether  the  deed  was  with  or  without 
covenants,  provided  there  bad  been  a  fraudulent  representation  as  to 
the  title.  Edwarde  v.  MeLeary,  Cooper's  Eq.  R.  308 ;  Fenion  v. 
Browne,  14  Ves.  144 ;  Denston  v.  Morris,  2  Edwards'  Ch.  E.  37  ;  2 
Kent,  Com.  471.  The  petition  avers  such  fraudulent  representation ; 
and  the  only  question  is  whether  it  was  of  a  matter  respecting  which 
the  party  can  claim  to  be  relieved,  on  the  ground  of  the  deception  and 
fraud,  —  whether  he  was  not  bound  to  know  the  law,  which  disabled 
the  defendant  from  making  title,  and  whether,  to  grant  him  relief  would 
^  not  be  to  relieve  against  ignorance  or  mistake  of  law.  The  maxim 
ignorantia  legis  neminem  excusat  is  respected  equally  in  courts  of 
equity  and  law.  The  legal  presumption  is  that  every  man  who  is  not 
non  compos  mentis  knows  the  law  where  he  knows  the  facts  ;  and  this 
presumption,  though  arbitrary  and  false  in  fact,  is  founded  upon  rea- 
sons of  sound  policj' ;  for  although  a  thorough  knowledge  of  the  law 
presupposes  a  life  devoted  to  the  laborious  study  of  its  principles,  and 
in  the  application  of  the  knowledge  thus  acquired,  to  the  complicated 
affairs  of  men,  there  will  questions  arise  upon  which  the  best  informed 
will  differ  in  opinion,  and  no  such  thing  as  absolute  certainty  can  be 
attained,  yet  without  some  arbitrar}'  rule,  imposing  upon  all  the  duty 
of  well  considering  and  understanding  the  consequences  of  their  acts 
and  contracts,  there  would  be  no  limit  to  the  excuse  of  ignorance,  no 
safety  to  society,  and  no  security  in  any  obligation.  The  law  presumes 
therefore  that  everj'  man  who  makes  a  contract,  acts  advisedly  and  with 
a  knowledge  of  its  legal  effect  and  consequences.  The  question 
whether,  m  any  case,  mefe'ignorance  or  mistake  of  law  will  entitle  a 
party  to  relief,  has  been  much  discussed  by  Judges  and  Commenta- 
tors, and'is  still  a  disputed  question.  1  Story's  Eq.  Ch.  5,  Sec.  Ill  to 
138.  Judge  Story  says  that  "  agreements  made  and  acts  done  under  a 
mistake  of  law  are  (if  not  otherwise  objectionable)   generally  held 


548  MOEELAND   V.   ATCHISON. 

valid  and  obligatory.  The  doctrine  is-  laid  down  ill  this  guarded  and 
qualified  manner,  because  it  is  not  to  be  disguised  that  there  are 
authorities  which  are  supposed  to  contradict  it,  or  at  least  to  form 
exceptions  to  it."  Id.  Sec.  116.  Chancellor  Kent  was  equally  guarded 
in  his  statement  of  the  rule,  in  Storrs  v.  Baker,  6  Johns.  Ch.  R.  169, 
1 70.  The  Supreme  Court  of  the  United  States,  in  Hunt  v.  Housmanier, 
8  Wheaton,  214,  while  they  expressed  a  decided  affirmation  of  the 
general  rule,  qualified  it  by  the  admission  that  it  was  not  universal,  and 
that  there  may  be  cases  in  which  mere  ignorance  of  law  alone  would 
entitle  a  party  to  relief  in  a  civil  matter,  on  the  ground  of  the  presump- 
tion of  imbecility  or  fraud  which  might  arise.  In  noticing  this  case, 
Chief  Justice  Robertson,  in  delifering  the  opinion  of  the  Court  of 
Appeals  of  Kentucky,  in  Underwood  v.  Brockman,  4  Dana,  309,  where 
he  examines  the  subject  in  an  elaborate  opinion,  says  the  Court  might 
have  added  also  the  additional  and  more  conclusive  and  plain  ground 
of  a  want  of  consideration.  In  South  Carolina  and  Kentucky  the 
universal  application  of  the  general  rule  is  not  admitted.  2  McCord 
Ch.  455  ;  2  Bail.  623  ;  1  Hill,  Ch.  242  ;  4  Dana,  309.  The  review  of 
the  decisions  by  Judge  Story  shows  that  there  are  very  many  apparent, 
and  he  dares  not  deny  that  there  are  some,  though  he  thinks  but  few, 
real  exceptions  to  the  general  rule ;  and  he  says  they  generally  stand 
upon  some  very  urgent  pressure  of  circumstances.    Storj-'s  Eq.  Sec.  137. 

The  general  rule,  it  has  been  truly  said,  is  justified  by  considerations 
of  public  policy ;  and  yet  so  harsh  a  rule,  founded  upon  a  presumption 
so  arbitrary,  ought  to  be  modified  in  its  application,  by  every  exception 
which  can  be  admitted  without  defeating  its  policj'.  "If  there  be,  at 
the  time  a  contract  is  entered  into,  a  mistake  of  the  law  applicable 
thereto,  which  entirely  modifies  it,  to  enforce  such  an  agreement  is  to 
create  a  new  contract,  which  was  never  assented  to  understandingly, 
and  to  impose  duties  and  liabilities,  which  the  party  never  contem- 
plated assuming.  So,  also,  if  there  be  a  promise,  or  an  actual  perform- 
ance of  a  contract,  upon  the  supposition  of  liability,  that  liability 
becomes  the  very  basis  of  the  contract,  and  its  non-existence  being  an 
utter  failure  of  consideration,  an  executory  or  executed  contract 
founded  thereupon,  would,  by  one  of  the  first  principles  relating  to  con- 
tracts, be  wholly  void."     Story  on  Con.  407,  note. 

Admitting  the  rule  that  ignorance  of  the  law,  with  a  knowledge  of 
the  facts,  cannot  generally  be  set  up  as  a  defence,  (6  Johns.  Ch.  R.  159, 
170,)  there  are  other  elements  in  the  present  case  which  bring  it  within 
the  exceptions,  or  take  it  out  of  the  operation  of  the  rule,  and  entitle 
the  part}'  to  relief.  It  is  not  a  case  of  mere  ignorance  of  law,  unmixed 
with  fraud  and  ignorance  of  fact.  There  was  both  fraud  and  ignorance 
of  fact  as  well  as  law.  And  it  has  been  the  constant  practice  of  Courts 
of  Chancery  to  grant  relief,  where  the  case  did  not  depend  upon  a  mere 
mistake  of  law  stripped  of  all  other  circumstances,  but  upon  an  admix- 
ture of  other  ingredients,  going  to  establish  misrepresentation,  impo- 
sition,  undue   confidence,   undue  influence,   or  advantage    taken    of 
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another's  situation.  Story's  Eq.  120,  et  seq.  and  notes.  There  was, 
in  this  case,  misrepresentation  and  fraud,  if  corruptly  deceiving  one  as 
to  matter  of  law  amounts  to  fraud,  in  a  legal  sense :  and  we  do  not 
doubt  that  it  may,  where,  as  in  this  case,  advantage  is  taken  of  the 
ignorance  of  the  party.  An  immigrant  arrives  in  the  countrj',  and  his 
first  object  is  to  procure  a  home.  He,  of  course,  is  ignorant  respecting 
the  land  titles  of  the  country ;  and  he  meets  with  an  old  citizen  who 
professes  familiarity  with  them,  and  who  proposes  to  sell  him  land  to 
which  he  assures  him  he  had  a  perfectly  good  title.  The  immigrant 
relies  on  his  superior  information,  and  trusts  to  his  representation  ;  and 
has  he  not  a  right  to  do  so?  When  one  who  has  had  superior  means 
of  information  professes  a  superior  knowledge,  even  of  the  law,  and 
thereby  obtains  an  unconscientious  advantage  of  another,  who  is  con- 
fessedly ignorant,  and  who  has  not  been  in  a  situation  to  be  informed, 
is  not  the  injured  party  as  much  entitled  to  relief,  on  the  ground  of 
fraud,  as  if  the  misrepresentation  were  of  a  matter  of  fact?  We  think 
he  is.  The  plaintiff  is  not  supposed  to  have  had  a  knowledge  of  the 
laws  of  this  State  until  he  came  within  their  influence.  Ignorance  of 
the  law  signifies  ignorance  of  the  laws  of  one's  own  country  ;  ignorance 
of  the  law  of  a  foreign  government  is  ignorance  of  fact.  Haven  v. 
Foster,  9  Pick.  R.  112, 130.  To  deny  him  relief  against  a  ruinous  con- 
tract, induced  bj^  the  misrepresentation  of  one  who  professes  a  knowl- 
edge of  the  subject,  and  who  has  been  in  a  situation  to  be  informed, 
while  he  has  not,  and  when,  if  he  had  been  informed  he  would  not  have 
made  the  contract,  would  not  only  be  extremely  unreasonable  and 
unjust  to  the  injured  party,  but  it  would  be  giving  a  premium  to  the 
other  party  for  taking  advantage  of  his  ignorance.  It  would  be  plainly 
repugnant  to  good  morals  and  fair  dealing.  There  can  be  no  good 
reason  why  the  law,  ip  this  case  more  than  any  other,  should  suffer  one 
who  has  no  right  or  title  to  retain  that  which  is  the  property  of  another. 
But  the  truth  or  falsehood  of  the  representation  did  not  depend  upon 
a  mere  question  of  law  ;  nor  would  a  knowledge  of  the  law  alone  have 
enabled  the  plaintiff  to  detect  its  falsehood.  He  might  have  known 
that  the  land  included  within  the  boundaries  of  the  colony  was  reserved 
by  law  from  location  and  pre-emption,  and  still  have  been  ignorant  of 
the  fact  that  this  land  was  within  the  bounds  of  the  reserved  territory. 
"Whether  the  defendant  had  or  could  make  a  good  title  to  the  land  was 
a  question  of  fact  as  well  as  law,  no  less  in  this  than  in  other  cases 
where  there  had  been  a  prior  appropriation  of  the  land.  The  mis- 
representation therefore  was  of  matter  of  fact  as  well  as  law.  The 
consequence  is  that  the  defendant  has  obtained  the  property  of  the 
plaintiff  without  consideration,  and  by  means  which  does  not  divest 
the  latter  of  his  title,  and  ought  not,  on  principle,  to  deprive  him  of  his 
remedy.  We  conclude  that  the  plaintiff  has  stated  a  case  which  entitled 
him  to  his  action  to  recover  back  his  property  or  its  value ;  and  that 
the  Court  erred  in  dismissing  the  petition.  The  judgment  is  therefore 
reversed  and  the  cause  remanded.  Reversed  and  remanded. 
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SECTION  VII.  (continued) 

(d)  General  Commendation.  —  Quality.  —  Descbiption  intolvin&  Matters 
OF  Fact. — Boundaries. 

STEWART  V.  STEARNS. 

1884.     63  New  Hampshire,  99.' 

Case,  for  deceit  in  the  sale  of  a  stock  of  goods.  Facts  found  by  a 
referee.  By  a  writing  made  January  6,  1880,  the  defendant  agreed  to 
sell  his  stock  of  goods  in  Concord  to  the  plaintiff  "  for  what  said  goods 
were  worth,  or  would  cost  January  1,  1880,  .  .  .  ;  that  said  Stewart 
may  show  the  prices  of  each  class  of  goods,  as  appraised  or  rated  in  the 
first  instance  by  said  Stearns  to  persons  who  are  acquainted  with  the 
value  of  such  goods,  and  that  such  persons  shall  make  such  changes  in 
the  prices  carried  out  by  said  Stearns  as  shall  correct  anj'  mistake  made 
by  his  estimate,  and  shall  make  the  price  conform  to  their  estimate,  and 
the  latter  estimate  shaU  be  the  price  which  said  Stewart  shall  pay  for 
the  same  .  .  ." 

Prior  to  the  date  of  this  agreement,  the  defendant  had  been  in  busi- 
ness in  said  store  about  fifteen  j-ears.  The  plaintiff  had  never  been  in 
that  business,  and  had  no  more  knowledge  of  it  than  men  in  general. 
Immediately  after  making  said  agreement,  the  parties  proceeded  to  make 
an  inventory  of  the  stock  of  goods,  the  defendant,  and  one  Heath,  his 
clerk,  calling  off  the  goods,  with  quantity  and  price,  and  Arthur-C,  son 
of  the  plaintiff,  entering  the  same  on  the  book.  The  plaintiff  was  pres- 
ent part  of  the  time  during  the  taking  of  the  inventory,  but  took  no 
active  part,  though  he  had  an  opportunity  to  examine  the  goods  as 
much  as  he  pleased.  He  was  not  acquainted  with  the  prices  of  the 
different  classes  of  the  goods,  but  allowed  the  defendant  and  Heath  to 
fix  the  prices.  The  prices  fixed  by  the  defendant  and  Heath  and  put 
upon  the  inventory  were  the  same  prices  for  which  new  goods  of  the 
same  grade,  pattern,  design,  fashion,  and  style  could  be  bought  Janu- 
ary 1,  1880.  At  the  time  the  parties  began  to  talk  of  the  trade,  the 
defendant  knew  that  the  plaintiff  was  unacquainted  with  such  goods 
as  made  up  the  stock  in  his  store  ;  and  the  defendant,  both  before  the 
making  of  the  written  agreement  and  during  the  taking  of  the  inven- 
tory, did  represent  and  state  to  the  plaintiff,  in  substance,  that  his  stock 
was  clean  and  desirable,  and  that  the  goods  were  of  good  st3'Ie8  and 
salable.  Relying  upon  the  representations  of  the  defendant,  the  plain- 
tiff did  not  make  a  careful  examination  of  the  goods,  and  did  not  avail 
himself  of  the  means  provided  in  the  written  agreement  for  fixing  the 
prices  of  the  goods.  In  the  course  of  his  business  during  the  spring 
and  summer  of  1880,  in  selling  the  goods  bought  of  the  defendant,  the 

'       ^  Part  of  case  omitted;  also  arguments.  —  Ed. 
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plaintiff  first  learned  that  the  goods  were  not  such  as  the  defendant 
had  represented  them  to  be,  and  that  the  prices  paid  exceeded  the  fair 
value  at  the  time  of  the  trade,  and  first  made  complaint  to  the  defend- 
ant in  June,  1880,  but  did  not  then  or  at  any  time  call  in  the  referees 
named  in  the  agreement  to  revise  and  correct  the  prices  fixed  in  the 
inventory. 

The  total  price  paid  by  the  plaintiff  for  the  stock  exceeded  the  fair 
value  of  the  same  at  the  time  of  the  sale  in  the  sum  of  $677.20. 

Counsel  for  the  defendant  claimed  that  under  the  written  agreement 
the  plaintiff  was  to  pay  the  prices  of  new  goods  of  the  same  grade,  pat- 
tern, design,  fashion,  and  style  of  this  stock,  instead  of  the  actual  value 
of  the  stock  as  it  existed  at  the  time  of  the  sale ;  that  the  rule  caveat 
emptor  should  be  applied ;  and  that  if  the  plaintiff  was  dissatisfied  with 
the  prices  fixed,  he  was  bound  to  call  in  the  referees  named  in  the  writ- 
ten agreement  to  correct  such  prices.  Upon  these  matters  of  law  the 
referee  ruled  against  the  defendant. 

Ray  <&  Walker,  and  W.  L.  Foster,  for  plaintiff. 

J.  Y.  Mugridge,  and  Chase  &  Streeter,  for  defendant. 

Clark,  J.  The  finding  of  the  referee  is  authorized  by  the  facts 
appearing  in  the  case.  If  the  defendant  made  false  and  fraudulent 
representations  upon  material  matters,  calculated  and  intended  to 
mislead  and  prevent  examination  and  inquiry  as  to  the  qualitj'  and 
character  of  the  stock  of  goods,  to  induce  the  plaintiff  to  make  the 
trade,  and  the  plaintiff,  in  the  exercise  of  ordinarj-  prudence,  relying 
upon  such  representations  as  true,  was  induced  to  enter  into  the  con- 
tract and  was  thereby  defrauded,  he  is  entitled  to  damages. 

Upon  competent  evidence  the  referee  has  found  that  the  defendant, 
knowing  that  the  plaintiff  was  unacquainted  with  such  goods  as  made 
up  the  stock  in  his  store,  both  before  the  making  of  the  written  agree- 
ment and  during  the  taking  of  the  inventory,  represented  and  stated  to 
the  plaintiff,  in  substance,  that  his  stock  was  clean  and  desirable,  and 
that  the  goods  were  of  good  styles  and  salable  ;  that  the  plaintiff,  rely- 
ing upon  the  defendant's  representations,  did  not  make  a  careful  exam- 
ination of  the  goods,  and  did  not  avail  himself  of  the  means  provided  in 
the  written  agreement  for  fixing  the  prices  of  the  goods  ;  that  the  stock 
contained  remnants  of  carpets,  and  both  carpets  and  papers  of  old  pat- 
terns and  styles,  which  were  not  salable  at  the  prices  put  upon  them  in 
the  inventory,  and  nothing  was  said  by  the  defendant  to  the  plaintiff 
about  this  ;  and  tbat  the  plaintiff  relied  upon  the  representations  made 
by  the  defendant,  and  was  deceived  by  them  and  by  the  suppression  of 
facts  relating  to  the  stock.  It  is  also  to  be  assumed,  from  the  finding 
of  the  referee  for  the  plaintiff,  that  the  defendant  knew  the  representa- 
tions were  false,  that  they  were  made  as  statements  of  material  facts  to 
deceive  the  plaintiff  and  were  not  mere  expressions  of  opinion,  and 
that  the  plaintiff  was  justified  in  relying  upon  them.  These  questions 
of  fact  are  included  in  the  general  finding.  Noyes  v.  Patrick,  58 
N.  H.  618.    If  the  representations  were  false,  the  defendant  knew  them 
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to  be  so,  and  the  conclusion  is  almost  irresistible  that  they  were  made 
■with  intent  to  deceive  and  defraud,    Benj.  Sales,  s.  460. 

It  is  objected  that  the  plaintiflf  was  not  justified  in  relying  upon  the 
representations  of  the  defendant,  and  that  the  referee  erred  in  holding 
that  the  rule  caveat  emptor  did  not  apply  to  this  case.  If  the  rule  was 
of  universal  application,  an  action  of  deceit  for  false  representations  in 
a  sale  could  never  be  maintained  by  the  purchaser.  It  maj-  be  difficult 
to  draw  the  line  which  separates  cases  within  the  rule  from  those  to 
which  it  does  not  apply,  as  each  case  depends  to  some  extent  upon  its 
peculiar  circumstances ;  but  it  applies  generally  to  cases  free  from 
actual  fraud,  where  the  parties  deal  upon  an  equal  footing  and  with 
equal  means  of  knowledge ;  and  it  is  not  applicable,  as  a  general  rule, 
where  false  and  fraudulent  representations  of  material  facts  are  made 
by  the  vendor,  and  the  parties  have  not  equal  facilities  for  ascertaining 
the  truth.  In  such  eases  the  purchaser  has  the  right  to  rely  upon  the 
statements  of  the  vendor ;  and  when  the  purchaser  is  justified  in  rely- 
ing upon  the  representations  of  the  vendor,  the  rule  caveat  emptor  does 
not  apply. 

Where  the  statements  are  of  material  facts,  essentially  connected  with 
the  substance  of  the  transaction,  and  not  mere  general  commendations 
or  expressions  of  opinion,  and  are  concerning  matters  which  from  their 
nature  or  situation  are  peculiarly  within  the  knowledge  of  the  vendor, 
the  purchaser  is  justified  in  relying  on  them  ;  and  in  the  absence  of  any 
knowledge  of  his  own,  or  of  any  facts  which  should  excite  suspicion,  he 
is  not  bound  to  make  inquiries  and  examine  for  himself.  Under  such  cir- 
cumstances it  does  not  lie  in  the  mouth  of  the  vendor  to  complain  that 
the  vendee  took  him  at  his  word.  On  the  other  hand,  where  the  repre- 
sentations consist  of  general  commendations  or  mere  expressions  of 
opinion,  or  where  they  relate  to  matters  not  peculiarly  within  the  knowl- 
edge of  the  vendor,  the  purchaser  is  not  justified  in  relying  upon  them, 
but  is  bound  to  examine  for  himself  so  as  to  ascertain  the  truth.  2  Pom. 
Eq.  Juris.,  ss.  891,  892.  In  this  case  the  parties  were  not  on  an  equal 
footing,  and  had  not  equal  means  of  knowledge.  The  defendant  had 
an  experience  of  fifteen  years  in  trade,  and  knew  the  exact  condition 
of  his  stock.  The  plaintiff  had  no  acquaintance  with  such  goods,  and 
could  learn  nothing  of  their  style  and  quality  from  an  examination. 
The  defects  in  the  goods  were  to  him  undiscoverable  defects.  The 
representations  made  by  the  defendant  related  to  material  matters  of 
fact,  and  the  plaintiff  was  justified  in  relying  on  them.  He  was  not 
guilty  of  negligence  in  assuming  them  to  be  true,  nor  was  it  his  duty  to 
employ  a  competent  person  to  examine  the  goods. 

In  Poland  v.  Browndl,  131  Mass.  138,  cited  by  the  defendant  in 
argument  as  a  case  stronglj'  resembling  the  case  at  bar,  it  is  stated  in 
the  opinion  of  the  Court  "that  the  evidence  showed  that  the  plaintiff 
relied  on  his  own  examination  and  the  advice  of  a  friend,  and  for  all 
that  appeared  both  buyer  and  seller  had  equal  means  of  information, 
and  were  equallj'  well  qualified  to  judge  of  the  value  of  the  property."  ■  ■ 
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The  evidence  that  the  plaintiflf's  vigilance  was  disarmed  by  the  defend- 
ant's representations  was  admissible  under  the  declaration.  It  is  a 
necessary  consequence  of  such  representations  to  lull  suspicion  and  pre- 
vent inquiry  and  examination,  Which  is  not  required  to  be  specially 
alleged.  It  is  not  necessary  to  make  a  special  claim  for  damages  which 
result  naturally  and  necessarily  from  the  fraud.  1  Ch.  PI.  395  ;  3  Suth. 
Dam.  426  ;  Hoitt  v.  Holcomb,  23  N.  H.  535,  552  ;  Soitt  v.  Holcomb, 
32  N.  H.  185,  205 ;  Page  v.  Parker,  "40  N.  H.  47,  71.  Poland  v. 
BrowneU,  supra,  and  Parker  v.  Moulton,  114  Mass.  99,  cited  by  the 
defendant,  are  to  the  effect  that  where  the  representations  are  not  in 
themselves  actionable,  and  the  fact  that  the  plaintiff  was  fraudulently 
induced  to  forego  making  inquiries  which  he  would  have  otherwise 
made  is  relied  on  as  a  distinct  ground  of  action,  the  means  by  which 
he  was  induced  to  forbear  inquiry  must  be  specifically  set  forth  in  the 
declaration,  and  it  is  not  sufficient  to  charge  iii  genera,!  terms  that  the 
plaintiff  was  fraudulently  prevented  by  the  defendant's  artifice  from  mak- 
ing inquiry. 

[Part  of  opinion  omitted.] 

It  is  objected  that  the  plaintiff's  sole  remedy  was  provided  by  the 
contract,  by  the  stipulation  for  a  reference  of  all  prices  named  on  the 
stock  by  the  defendant  to  the  judgment  of  certain  persons  designated  in 
the  written  agreement.  That  was  one  remedy,  —  but  the  contract  did 
not  exclude  the  plaintiff  from  the  remedy  of  this  action  ;  and  the  same 
fraud  that  induced  him  to  buy  the  goods,  induced  him  to  refrain  from 
the  remedy  provided  by  the  contract. 

Judgment  for  plaintiff  on  the  reporU 


SAVAGE  V.  STEVENS. 

1879.     126  Massachusetts,  207. 

ToKT  for  false  and  fraudulent  representations  made  by  the  defendant, 
whereby  the  plaintiff  was  induced  to  exchange  an  estate  in  Boston  for 
an  estate  in  Tamworth,  New  Hampshire. 

At  the  trial  in  the  Superior  Court,  before  Eoekwell,  J.,  the  plaintiff 
introduced  evidence  tending  to  show  that  the  estate  in  Boston  was 
valued  at  $™00,"  subject  to  a  mortgage  of  $4000;  that  the  defendant 
represented/to  the  plaintiff  that  the  estate  in  Tamworth  was  located 
only  two  and  a  half  or  three  miles  from  Ossipee  Centre,  that  it  con- 
sisted of  forty  acres  of  land  in  a  good  state  of  cultivation,  that  there 
was  a  house  built  thereon  within  five  or  six  years,  g,nd  a  good  barn  upon 
the  land,  that  the  taxes  assessed  for  that  year  amounted  to  $100,  and 
that  there  was  an  insurance  policy  for  $1000  upon  the  house ;  that, 
before  the  exchange  and  delivery  of  the  deeds,  the  defendant  told  the 
plaintiff  that  he  had  never  seen  the  Tamworth  estate,-  and  referred 
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the  plaintiff  to  three  other  persons,  some  of  whom  made  substantially 
the  same  statement ;  that,  after  the  deeds  of  exchange  were  passed,  the 
plaintiff  went  for  the  first  time  to  Tamworth,  and  found  that  the  land 
was  sterile,  that  there  were  no  fences,  that  there  was  an  old  barn  nearly 
gone,  that  the  house  was  probably  one  hundred  j^ears  old,  and  was 
greatly  dilapidated,  without  whole  windows  or  doors,  and  that  the  taxes 
were  less  than  $3,  according  to  a  tax  bill  admitted  in  evidence ;  that  the 
defendant  never  produced  any  insurance  policj',  but  said  there  was  one 
for  81000,  but  it  was  of  no  use  to  transfer  it  as  it  expired  soon ;  and 
that  the  estate  was  situated  eighteen  miles  from  Ossipee  Centre. 

The  judge  directed  a  verdict  for  the  defendant,  on  the  ground  that 
there  was  no  evidence  to  sustain  the^action,  because  the  plaintiff  could 
have  ascertained,  by  visiting  the  estate  and  by  means  accessible  to  him, 
what  the-  truth  was  ;  there  being  no  evidence  that  the  defendant  by  any 
act  or  statement  discouraged  or  prevented  him  from  making  full  exam- 
ination of  every  particular.    The  plaintiff  alleged  exceptions. 

jB.  E.  Perry  &  S.W.  Creech,  Jr.,  for  the  plaintiff. 

W.  P.  Harding  &  A.  V.  Lynde,  for  the  defendant,  cited  Thorn  v. 
Bvgland,  8  Exch.  725  ;  Medbury  v.  Watson,  6  Met.  246,  259  ;  Brown 
v.  Castles,  11  Cush.  350 ;  Gordon  v.  Farmelee,  2  AUen,  212 ;  Hem- 
mer  v.  Cooper,  8  Allen,  334 ;  Mooney  v.  Miller,  102  Mass.  217 ; 
Tucker  v.  White,  125  Mass.  344. 

Endicott,  J.  We  are  of  opinion  that  this  case  should  have  been  sub- 
mitted to  the  jury.  The  representations  made  by  the  defendant  in  rela- 
,  tion  to  the  situation  of  the  farm,  and  the  condition  and  character  of  the 
buildings,  were  of  material  facts,  affecting  the  value  of  the  property,  and 
were  not  expressions  of  opinion  merelj'.  Where  a  vendor  makes  such 
representations,  as  of  his  own  knowledge,  respecting  the  property  he  pro- 
poses to  convey,  and  they  are  false,  he  is  liable  to  the  vendee  who  relies 
and  acts  upon  the  statements  as  true ;  and  if  not  made  as  of  his  own 
knowledge,  j'et,  if  he  knows  them  to  be  false,  he  is  equally  liable.  It  was 
therefore  no  conclusive  answer  in  this  case  that  the  defendant  had  not 
seen  the  farm  in  New  Hampshire.  lAtchfieldy.  Sutchinson,  117  Mass. 
195.  It  is  true  that  a  person  to  whom  such  representations  are  made 
has  no  right  to  rely  upon  them,  if  the  facts  are  within  his  observation, 
or  if  he  has  equal  means  of  knowing  the  truth.  But  if  the  facts  are 
not  known  to  him,  and  he  has  not  equal  means  of  knowing  the  truth, 
and  can  rely  upon  the  statements  made  to  him  without  imputation  of 
negligence,  then,  upon  discovering  them  to  be  false  and  fraudulent,  he 
may  maintain  an  action.  Manning  v.  Albee,  11  Allen,  520.  In  the 
case  at  bar,  the  farm  respecting  which  the  representations  were  made 
was  situated  in  Tamworth,  New  Hampshire,  far  distant  from  the  place 
of  the  bargain.  No  certain  knowledge  could  be  obtained  by  the  plain- 
tiff respecting  it,  except  by  visiting  the  estate.  Negligence  cannot  be 
imputed  to  the  plaintiff,  as  matter  of  law,  in  failing  to  visit  a  place  so 
distant ;  and  whether  he  was  negligent,  in  fact,  in  not  doing  so  was  a 
question  for  the  jury  upon  aU  the  evidence  in  the  case. 

Exceptions  sustained. 
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GORDON  V.  PAEMELEE,  et  als. 

1861.     2  Allen,  212.1 

Two  actions  of  contract,  tried  and  argued  together,  on  promissory 
notes  given  by  the  defendants  in  payment  for  a  farm  and  a  detached 
piece  of  woodland. 

At  the  trial  in  the  Superior  Court,  before  Rockwell,  J.,  it  appeared 
that  the  bargain  for  the  land  was  made  upon  the  premises,  and  that  the 
defendants  had  viewed  the  same  with  reference  to  the  purchase,  and 
passed  over  the  wood  lot  at  several  times  before  the  purchase,  in  differ- 
ent directions.  The  defendants  offered  to  show  that  the  treaty'  for  the 
purchase  was  made  when  the  land  was  covered  with  snow,  and  that  the 
plaintiffs  falsely  represented  that  the  farm  was  of  a  soil,  and  a  capacity 
for  productiveness  and  the  keeping  of  stock,  greatly  superior  to  what  it 
was  in  fact;  and  that  they  had  no  means  of  judging  of  the  same  except 
from  the  representations  of  the  plaintiffs,  on  which  they  relied,  and  were 
thereby  induced  to  make  the  purchase ;  but  the  evidence  was  excluded. 
They  also  offered  to  show  that  the  wood  lot  was  so  rough  and  uneven 
that  its  actual  extent  could  not  be  seen  from  any  point,  and  that  the 
plaintiffs  falsely  pointed  out  boundaries  as  the  true  ones  which  included 
lands  of  adjoining  owners,  and  falsely  represented  that  a  portion  thereof 
lying  under  a  ledge,  and  so  situated  that  no  judgment  as  to  its  quantity 
approaching  correctness  could  be  formed  by  inspection,  contained  fifty 
acres,  knowing  that  in  fact  it  only  contained  twenty-eight  acres.  The 
defendants  claimed  a  right  to  recoup  in  damages  for  all  these  false 
representations ;  but  the  Court  ruled  that  they  could  recoup  only  for 
the  value  of  the  land  Ij'ing  between  the  boundaries  pointed  out  and 
the  true  bounds,  and  not  for  false  representations  as  to  the  number  of 
acres,  and  if  no  false  representations  were  made  as  to  the  boundaries, 
no  deduction  should  be  made  from  the  notes. 

Verdict  for  plaintiffs.    Defendants  excepted. 

I.  Sumner  &  H.  L.  Dawes,  for  defendants. 

J.  E.  Field,  for  plaintiffs. 

BiGELOw,  C.  J.  The  alleged  false  statements  concerning  the  pro- 
ductiveness of  the  land  and  its  capacity  to  furnish  support  for  cattle 
constituted  no  defence  to  the  notes.  They  fall  within  that  class  of 
affirmations,  which,  although  known  by  the  party  making  them  to  be 
false,  do  not  as  between  vendor  and  vendee  afford  any  ground  for  a 
claim  of  damages  either  in  an  action  on  the  case  for  deceit,  or  by  way 
of  recoupment  in  a  suit  to  recover  the  purchase  money.  They  come 
within  the  principle  embodied  in  the  maxim  of  the  civil  law,  simplex 
commendatio  non  ohligat.  Assertions  concerning  the  value  of  property 
which  is  the  subject  of  a  contract  of  sale,  or  in  regard  to  its  qualities 
and  characteristics,  are  the  usual  and  ordinary  means  adopted  by  sellers 

1  Part  of  statement  omitted;  also  citations  of  counsel.  —  Ed. 
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to  obtain  a  high  price,  and  are  always  understood  as  affording  to  buj'ers 
no  ground  for  omitting  to  make  inquiries  for  the  purpose  of  ascertaining 
the  real  condition  of  the  property.  Affirmations  concerning  the  value 
of  land,  or  its  adaptation  to  a  particular  mode  of  culture,  or  the  capacity 
of  the  soil  to  produce  crops  or  support  cattle,  are,  after  all,  only  expres- 
sions of  opinion  or  estimates  founded  on  judgment,  about  which  honest 
men  might  well  differ  materially.  Although  they  might  turn  out  to  be 
erroneous  or  false,  they  furnish  no  evidence  of  any  fraudulent  intent. 
They  relate  to  matters  which  are  not  peculiarly  within  the  knowledge 
of  the  vendor,  and  do  not  involve  any  inquiry  into  facts  which  third 
persons  might  be  unwilling  to  disclose.  They  are,  strictly  speaking, 
gratis  dicta.  The  vendee  cannot  safely  place  any  confidence  in  them  ; 
and  if  he  does,  he  cannot  make  use  of  his  own  want  of  vigilance  and 
care  in  omitting  to  ascertain  whether  they  were  true  or  false  as  the 
basis  of  his  claim  for  damages  in  reduction  of  the  amount  which  he 
agreed  to  pay  for  the  property. 

The  representations  concerning  the  quantity  of  land  which  formed 
the  subject  of  the  contract  come  within  the  same  principle.  The  ven- 
dors pointed  out  to  the  vendees  the  true  boundaries  of  the  land  which 
they  sold.  This  fact  is  established  by  the  verdict  of  the  jury  under  the 
instructions  which  were  given  at  the  trial.  The  defendants  had  there- 
fore the  means  of  ascertaining  the  precise  quantity  of  land  included 
within  the  boundaries.  They  omitted  to  measure  it,  or  to  cause  it  to 
be  surveyed.  By  the  use  of  ordinary  vigilance  and  attention,  they 
might  have  ascertained  that  the  statement  concerning  the  number  of 
acres,  on  which  they  placed  reliance,  was  false.  They  cannot  now  seek 
a  remedy  for  placing  confidence  in  affirmations  which,  at  the  time  they 
were  made,  they  had  the  means  and  opportunity  to  verify  or  disprove. 
Sugd.  on  Vend.  6,  7 ;  Scott  v.  Hanson,  1  Sim.  13  ;  Medbury  v.  Wat- 
son, 6  Met.  246  ;  Brown  v.  Castles,  11  Cush.  348. 

[Remainder  of  opinion  omitted.] 

Exceptions  overruled. 


COON  V.  ATWELL. 

1866.     46  New  Hampshire,  510.1 

This  is  an  action  on  the  case  for  deceit,  by  which  the  plaintiff  was 
induced  to  purchase  of  the  defendant  a  farm  at  a  great  price,  by  means 
of  which  he  was  defrauded. 

There  were  three  counts  in  the  declaration,  to  all  of  which  there  was 
a  demurrer  and  joinder. 

In  the  first  count  the  deceit  alleged  was  the  representation  of  the 
defendant,  that  the  farm  cut  seventy-five  tons  of  hay  a  j'ear,  and  that 

1  Arguments  omitted.  —  Ed. 
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what  hay  was  then  on  the  farm  was  cut  that  year  and  was  good  seventy- 
flve  tons ;  whereas,  in  fact,  the  farm  did  not  cut  more  than  thirty-five 
tons  a  year,  and  the  hay  shown  as  cut  that  year  was  not  all  so  cut,  but 
a  large  quantity  was  cut  the  j'ear  before  j  all  of  which  the  defendant 
well  knew. 

In  the  second  count,  the  deceit  alleged  was  in  the  representation  that 
the  farm  contained  two  hundred  and  fifty  acres  of  land,  when  in  truth 
and  in  fact,  it  contained  a  much  less  quantit}-,  to  wit,  one  hundred  and 
seventy-five  acres,  which  the  defendant  well  knew. 

In  respect  to  the.  third  count,  no  opinion  was  given,  it  having  been 
amended,  and  it  is,  therefore,  unnecessary  to  state  it.  It  is  stated  and 
assumed  that  the  farm  was  conveyed  by  a  deed,  and  the  price  agreed 
upon,  viz.,  13200,  paid  and  secured  by  the  plaintiff.  The  defendant 
also  contended  that  parol  evidence  of  the  alleged  representations  was 
inadmissible. 

Blodgett,  for  defendant. 

Murray,  for  plaintiff. 

Bellows,  J.  In  support  of  the  demurrer  the  defendant  urges  that 
the  representations  set  forth  are  merely  expressions  of  opinion,  not 
amounting  to  a  warranty,  and  also  immaterial,  and  with  common  pru- 
dence the  truth  might  have  been  ascertained. 

The  foundation  of  the  action,  however,  is  not  a  warranty,  but  the 
fraud  and  deceit  of  the  defendant ;  and  we  think  that  if  in  making  sale 
of  the  farm  he  fraudulently  represented  that  it  cut  seventj'-five  tons  of 
hay  a  year,  when  he  knew  it  did  not,  and  the  plaintiffs  were  thereby 
deceived  and  induced  to  buy  the  farm,  and  so  were  injured,  the  action 
may  be  maintained ;  nor  do  we  think  it  a  case  where  it  was  folly  or 
negligence  in  the  plaintiffs  to  confide  in  such  representations. 

It  is  not  at  all  like  the  mere  expression  of  an  opinion  as  to  value,  but 
is  a  statement  of  a  fact  that  in  general  would  be  peculiarl}'  within  the 
knowledge  of  the  vendor ;  and  to  hold  that  it  would  be  folly  to  confide 
in  it,  would  greatly  tend  to  impair  all  further  fair  dealing. 

The  case  of  Knox  v.  BaHlett,  in  Rockingham  County,  not  long  since, 
was  of  this  character,  and  although  severely  contested,  no  exception  of 
this  kind  was  made. 

We  are  also  of  the  opinion  that  the  second  count  discloses  a  good 
cause  of  action,  it  being  a  misrepresentation  of  the  quantity  of  land. 

The  fact  that  the  deed  contained  no  warrant}^  on  these  points  is  not 
material,  for,  as  said  before,  the  gist  of  the  action  is  deceit,  and  not 
breach  of  contract. 

In  each  of  these  counts  there  is  alleged  a  false  afllrmation,  known  by 
the  defendant  to  be  false,  and  in  relation  to  a  material  matter,  and  by 
which  the  plaintiffs  were  deceived  and  injured,  and  in  such  a  case  an 
action  hes.  Com.  Dig.  Action  upon  the  Case  for  a  Deceit,  A.  8,  whei-e 
it  is  laid  down  that  if  a  man  sold  land  afl3rming  the  rent  to  be  so  much 
when  it  is  not,  an  action  lies,  for  the  rent  is  certain,  and  lies  within  his 
own  knowledge.     So  is  Bisney  v.  Selby,  1  Salk.  211 ;  2  Ld.  Raym. 
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1118.  So  if  he  sold  land,  afErming  that  he  had  a  good  title  when  he 
knew  he  had  no  title.  Com.  Dig.,  Ibid.  See,  also,  Pasley  v.  Free- 
man, 3  T.  R.  51,  for  the  general  principles  which  govern  this  action. 
The  case  of  Dobell  v.  Stevens,  3  B.  &  C.  623,  is  much  in  point  as  to 
the  alleged  representations  in  respect  to  the  quantity  of  haj-  produced. 
There  the  vendor  of  a  public  house,  pending  the  treaty,  falsely  repre- 
sented the  amount  of  porter  and  spirits  sold  by  the  month,  and  also  tlie 
rate  at  which  the  taps  and  certain  rooms  were  rented,  and  it  was  held 
that  case  for  deceit  would  lie.  See,  also,  2  Smith's  Leading  Cases,  55  ; 
notes  to  Pasley  v.  Freeman;  and  "also  Page  v.  Parker,  40  N.  H. 
47.  In  Monell  &  al.  v.  Colden,  13  Johns.  395,  it  was  held  that  case 
would  lie  against  a  vendor  of  land  for  representing  falsely  that  a 
certain  privilege  was  annexed  to  it,  though  it  was  not  stated  in  the 
deed.  It  may  be  observed,  also,  that  a  form  similar  to  the  first  and 
second  counts  is  given  in  2  Ch.  PI.  687.  See  also  Munroe  v.  Prichett, 
16  Ala.  785 ;  13  U.  S.  Dig.  168,  sec.  2 ;  Whitney  v.  Allaire,  1  Corn- 
stock,  306  ;  Clark  v.  Baird,  7  Barb.  S.  Ct.  Rep.  65  ;  Bostwick  v.  Lewis, 
1  Day's  Rep.  250  ;  and  Sanford  v.  Handy,  23  Wend.  260. 

As  to  the  first  and  second  counts,  we  are  of  the  opinion  that  the 
demurrer  was  properly  overruled ;  and  we  are  also  of  the  opinion, 
that,  in  this  form  of  action,  parol  evidence  of  the  false  affirmations  is 
admissible.  Case  discharged. 


STARKWEATHER  v.   BENJAMIN. 

1875.     32  Michigan.  305. 

Error  to  Macomb  Circuit. 

Suhbard  &  Crocker  and  C.  A.  Kent,  for  plaintifl"  in  error. 

J.  B.  Eldredge  and  A.  B.  Maynard,  for  defendant  in  error. 

Campbell,  J.  This  action  was  brought  to  recover  damages  arising 
from  alleged  misrepresentations  made  by  Starkweather  to  Benjamin 
concerning  the  quantity  of  land  in  a  parcel  purchased  from  Stark- 
weather and  others,  for  whom  he  acted,  and  which  was  bought  by  the 
acre. 

The  defence  rested  mainly  on  the  ground  that  the  purchaser  saw  the 
land,  and  was  as  able  to  judge  of  its  size  as  Starkweather. 

We  do  not  think  the  doctrine  that  where  both  parties  have  equal 
means  of  judging  there  is  no  fraud  applies  to  such  a  case.  The  maxim 
is  equallj'  valid,  that  one  who  dissuades  another  from  inquiry  and 
deceives  him  to  his  prejudice  is  responsible.  It  cannot  be  generally 
true  that  persons  can  judge  of  the  contents  of  a  parcel  of  land  by  the 
eye.  When  any  approach  to  accuracy  is  needed,  there  must  be  meas- 
urement. When  a  positive  assurance  of  the  area  of  a  parcel  of  land  is 
made  by  the  vendor  to  the  vendee  with  the  design  of  making  the  vendee 
believe  it,  that  assurance  is  very  material,  and  equivalent  to  an  assur- 
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ance  of  measurement.  In  this  case  the  testimony  goes  very  far,  and 
shows  that  the  assertions  and  representations,  which  the  jury  must 
have  found  to  be  true,  were  of  such  a  nature  that  if  believed,  as  tiiey 
were,  a  re-survey  must  have  been  an  idle  ceremony.  They  were  calcu- 
lated to  deceive,  and  as  the  jury  have  found,  they  did  deceive  Ben- 
jamin, and  he  had  a  clear  right  of  action  for  the  fraud. 

[Omitting  remainder  of  opinion.]  Judgment  affirmed. 


ROBERTS   V.   FRENCH. 

1891.     153  Massachusetts,  60. 

CoNTKACT  for  money  had  and  received  by  the  defendant  to  the  plain- 
tiff's use.  Trial  in  the  Superior  Court,  before  Thompson,  J.,  who  ruled 
that  the  plaintiflf  was  not  entitled  to  recover,  and,  after  a  verdict  for  the 
defendant,  reported  the  case  for  the  determination  of  this  Court.  The 
facts  appear  in  the  opinion. 

Jf.  H.  Pearly  for  the  plaintiff. 

M.  A.  Pingree,  for  the  defendant. 

Holmes,  J.  This  is  an  action  to  recover  two  hundred  dollars  paid 
by  the  plaintiff  as  part  payment  of  the  price  of  a  lot  of  land  for  which 
he  made  the  highest  bid  at  a  sale  by  auction.  The  advertisements 
described  the  lot  as  containing  about  eleven  thousand  square  feet,  and 
as  extending  one  hundred  and  thirty  feet  on  the  east.  The  plaintiff's 
evidence  tended  to  show  that  at  the  sale  one  of  the  firm  of  auctioneers 
read  the  advertisement  and  said  that  the  defendant's  husband  and 
himself  had  measured  the  land  (as  they  had  done) ,  and  that  its  dimen- 
sions were  as  stated  in  the  posted  bill,  except  as  to  the  easterly  line, 
which  was  only  one  hundred  and  seven  feet  long.  The  other  auctioneer 
then  proceeded  to  sell  the  property,  and  said  that  the  easterly  line  was 
one  hundred  and  seven  feet  long ;  that  the  lot  contained  about  eleven 
thousand  square  feet,  and  that  a  warranty  deed  would  be  given.  The 
sale  took  place  on  the  premises  ;  the  plaintiff  was  familiar  with  them,  and 
he  understood  that  he  was  buying  only  the  land  enclosed  by  the  fences. 
But,  according  to  his  evidence,  he  believed  the  statements  of  the 
auctioneers  as  to  the  length  of  the  lines  and  the  area,  and  made  his  bid 
relying  upon  them,  and,  we  may  fairly  saj'  by  inference,  being  more  or 
less  induced  by  them  to  purchase.  The  easterlj'  line  in  fact  was  only 
ninety-five  and  a  half  feet  long ;  the  other  lines  varied  somewhat  from 
the  lengths  given  at  the  sale,  and  the  contents  were  seven  thousand 
seven  hundred  and  sixty  feet,  being  five  hundred  and  sixty -five  feet  less 
than  what  they  would  have  been  if  the  length  of  the  lines  stated  at  the 
sale  had  been  correct.  The  defendant  has  not  offered  a  deed  describ- 
ing the  premises  as  they  were  described  by  the  auctioneer,  but  only  a 
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deed  describing  them  correctly.  Tlie  Court  below  ruled  that  the  action 
could  not  be  maintained ;  and  the  plaintiff  excepted. 

On  the  foregoing  evidence  plainly  the  jury  might  have  found  that  the 
auctioneer  made  a  misstatement  of  fact  as  to  the  length  of  the  easterly 
line,  and  also  represented  that  he  made  the  statement  on  the  faith  of 
his  own  senses,  because,,  as  he  said,  he  and  the  defendant's  husband 
(who,  by  the  way,  was  also  her  agent,  and  was  present  and  assenting 
to  what  the  auctioneer  said)  had  measured  the  line.  In  other  words, 
the  statement  of  the  length  was  a  statement,  as  of  the  party's  own 
knowledge,  of  the  kind  which  our  decisions  pronounce  fraudulent. 
Chatham  Furnace  Co.  v.  Moffatt,  147  Mass.  403.  Notwithstanding 
the  plaintiff's  knowledge  of  how  the  land  looked,  the  jury  also  might 
have  found  that  the  statement  in  fact  deceived  him,  and  induced  him 
to  buy,  and  that  it  materially  varied  from  the  truth.  It  is  true  that  the 
agreement  was  to  buy  a  lot  with  known  boundaries,  and  very  likelj^  in 
the  absence  of  fraud,  the  rule  would  apply  that  monuments  govern 
distances  in  such  agreements  and  in  deeds  with  warranty.  Noble  v. 
Qoogins,  99  Mass.  231 ;  Powett  v.  ClarTc,  5  Mass.  355 ;  Eawle  on 
Covenants  for  Title  (5th  ed.),  §  297.  But  that  is  only  a  rule  of  con- 
struction ;  it  does  not  mean  that  measurements  are  not  material,  or 
that  a  man  who  knows  the  monuments  cannot  be  deceived  about  them. 
See  Lewis  v.  Jewell,  151  Mass.  345.  Of  course,  it  was  not  necessary 
that  the  plaintiff's  belief  as  to  the  length  should  have  furnished  his  only 
motive  for  buying,  if  it  furnished  one  motive,  Safford  v.  Grrout,  120 
Mass.  20,  25  ;  Windram  v.  French,  151  Mass.  547  ;  and  if  the  defend- 
ant's agents  knew  that  the  representations  would  affect  action  on  the 
part  of  the  bidders,  or  if  under  the  known  circumstances  it  manifestly 
was  likely  to  do  so. 

The  ruling  of  the  Court  below  probablj'  assumed  all  that  we  have 
said,  but  was  based  on  the  cases  which  hold  fraudulent  representations 
as  to  the  contents  of  a  piece  of  land,  the  boundaries  of  which  are 
pointed  out  to  the  buyer,  not  to  be  actionable.  Gordon  y.  Parmelee, 
2  Allen,  212  ;  Mooney  v.  Miller,  102  Mass.  217. 

We  do  not  mean  to  question  these  decisions  in  the  slightest  degree, 
but  it  is  obvious  that  there  must  be  a  limit  beyond  which  fraudulent 
representations  cannot  be  made  with  impunity ;  and  upon  the  whole  we 
are  of  opinion  that,  if  the  plaintiff's  evidence  is  believed,  the  represen- 
tations made  to  him,  under  the  circumstances  in  which  they  were 
made,  went  beyond  that  limit.  When  a  man  conveys  "the  notion  of 
actual  admeasurement "  {Hill  v.  Buckley,  17  Ves.  394,  401,  cited  99 
Mass.  233),  still  more,  when  he  says  that  he  has  measured  a  line  him- 
self and  has  found  it  so  long,  his  statement  has  a  stronger  tendency'  to 
induce  the  buyer  to  refrain  from  further  inquiry  {Parker  v.  Moulton, 
114  Mass.  99,  100)  than  a  statement  of  the  contents  of  a  lot  without 
giving  grounds  for  the  estimate.  If  false,  it  is  a  grosser  falsehood.  It 
purports  on  its  face  to  exclude  the  suggestion  that  it  is  a  mere  estimate, 
which  the  other  leaves  open.    See  Cabot  v.  Christie,  42  Vt.  121, 126  ; 
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Deming  v.  Darling,  148  Mass.  504,  505.  If  it  is  made  at  a  sale  by 
auction,  where  it  is  out  of  the  question  for  a  bidder  to  go  and  verify  it 
before  making  his  bid,  it  seems  to  us  reasonable  to  say  that  the  pur- 
chaser has  a  right  to  rely  upon  it,  as  was  held  in  a  very  similar  case  in 
Connecticut.  Stevens  v.  Giddings,  45  Conn.  507.  See  Lewis  v.  Jew- 
ell, 151  Mass.  345;  Lynch  v.  Mercantile  Trust  Co.,  18  Fed.  Rep. 
486,  489  ;  Porter  v.  Fletcher,  25  Minn.  493. 

New  trial  granted. 


36 
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CHAPTER  XII. 

MERGER,  OK  SUSPENSION,   OF  CIVIL  REMEDY  IN  CASE 
OF  FELONY. 


WELLOCK  V.  CONSTANTINE. 

1863.     2  Hurlstone  §■  Coltman,  146.1 

Pollock,  C.  B.  This  was  a  motion  to  set  aside  a  nonsuit  and  for  a 
new  trial.  The  cause  was  tried  at  York,  before  my  Brother  Willes  ;  and 
it  appearing  to  him,  on  the  evidence  of  the  plaintiflF,  who  was  a  young 
woman,  complaining  of  personal  violence  to  herself,  that  there  was  evi- 
dence that  a  rape  had  been  committed,  he  stopped-  the  case  and  non- 
suited the  plaintiff. 

The  majority  of  the  Court  are  of  opinion  that  the  rule  should  be 
discharged.  The  ground  upon  which  the  nonsuit  proceeded  was,  that 
after  it  appeared  that  the  civil  wrong  complained  of,  and  for  which  a 
civil  remedy  was  sought  by  the  action,  involved  a  charge  of  felony,  the 
proper  course  was  not  to  proceed  with  the  trial,  but  to  prosecute  for 
the  criminal  offence. 

My  Brother  Martin  differs  so  far  as  to  enable  the  parties,  if  they 
think  fit,  to  take  the  case  to  a  court  of  error.  In  speaking  of  the 
decision  of  the  Court,  I  am  stating  the  opinion  I  entertain  together 
with  my  Brother  Bramwell.  My  Brother  Channell  did  not  hear  the 
whole  of  the  argument,  and  therefore  takes  no  part  in  the  decision. 

Hule  discJiarged. 
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1879.    Law'Reports,  10  Chancery  Division,  667. 

This  was  an  appeal  from  a  decision  of  the  Chief  Judge  in  Bank- 
ruptcy.    9  Ch.  D.  704. 

J.  D.  Shepherd  was  a  clerk  in  the  employment  of  Messrs.  Willis  & 
Co.,  bankers.  On  the  16th  of  March,  1877,  he  absconded,  and  it  was 
then  discovered  that  he  had  embezzled  moneys  belonging  to  his  em- 
ployers to  a  large  amount,  which  was  ultimately  ascertained  to  be 

*  Statement  and  arguments  omitted.  —  Ed. 
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^7,852  19s.  On  the  26th  of  March  the  bankers  applied  for  a  warrant 
for  the  apprehension  ofShepherd,  and  the  warrant  was  issued  on  the 
28th  of  March.  The  ofHcer  who  was  intrusted  with  the  warrant  was, 
however,  unable  to  find  him,  and,  so  far  as  could  be  ascertained,  he 
had  left  England  before  the  warrant  was  issued.  On  the  4th  of  May, 
1877,  Shepherd  was  adjudicated  a  bankrupt  in  his  absence  by  the  Green- 
wich County  Court.  On  the  26th  of  March,  1878,  Willis  &  Co. 
tendered  a  proof  in  the  bankruptcy  for  the  £7,852  19s.  On  the  8th 
May,  1878,  the  trustee  in  the  bankruptcy  rejected  the  proof.  Mean- 
while Willis  &  Co.  had  filed  a  liquidation  petition,  and  Mr.  Turquand 
had  been  appointed  trustee  of  their  property.  He  applied  to  the  County 
Court  for  an  order  that  Shepherd's  trustee  should  admit  the  proof. 
The  Registrar,  acting  as  Deputy  Judge,  affirmed  the  trustee's  decision. 
Turquand  appealed  to  the  Chief  Judge,  who  ordered  the  proof  to  be 
admitted,  on  the  ground  that  it  had  not  been  shown  that  Willis  &  Co. 
had  not  done  their  best  to  bring  Shepherd  to  justice.  '  The  substance 
of  the  evidence  upon  which  the  Chief  Judge  came  to  this- conclusion  is 
given  in  the  report  of  the  hearing  by  him  (9  Ch.  D.  706),  and  it  is 
unnecessary  now  to  repeat  it. 

Shepherd's  trustee  appealed. 

De  Qex,  Q.  C,  and  H.  F.  Dickens  {H.  Winch  with  them),  for  the 
appellant :  Embezzlement  by  a  clerk  is  a  felony.  24  &  25  Vict.  c.  96, 
s.  68.  A  debt  arising  out  of  a  felonious  act  cannot  be  made  the  subject 
of  a  civil  action  or  of  proof  in  bankruptcy  until  the  injured  person  has 
prosecuted  the  felon.  Ex  parte  Elliott^  3  Mont.  &  A.  110;  Stone  v. 
Marsh,  6  B.  &  C.  551 ;  Marsh  v.  Keating,  1  Bing.  N.  C.  198 ;  Rob- 
son's  Bankruptcy  (3rd  ed.),  205,  206.  Wells  y.  Abrahams,  Law  Rep. 
7  Q.  B.  564,  has  not  altered  the  law.  It  is  simply  a  decision  that 
where  it  appears  from  the  evidence  at  the  trial  that  the  cause  of  action, 
arises  out  of  a  felony  for  which  the  defendant  has  not  been  prosecuted, 
the  judge  is  bound  to  try  the  issues  on  the  record,  and  ought  not  to 
nonsuit  the  plaintiff.  Wellock  v.  Constantine,  2  H.  &  C.  146  ;  Prosser 
V.  Rowe,  2  Car.  &  P.  421 ;  Mayes  v.  /Smith,  Sm.  &  Bat.  378,  are  in 
direct  conflict  with  that  case. 

[Jajies,  L.  J.  Can  a  man  plead  his  own  felony  in  answer  to  an 
action ;  and,  if  not,  is  his  trustee  in  bankruptc}'  in  an}'  better  position?] 

Ex  parte  Elliott  shows  that  the  trustee  can  take  the  objection  ;  and 
Ex  parte  Jones,  2  Mont.  &  A.  193,  and  Stone  v.  Marsh  are  authorities 
to  the  same  effect.  Markham  v.  (Jobhe,  Noy,  82  ;  .Lutterellv. Reynell, 
1  Mod.  282  ;  Dawkes  v.  Coveneigh,  Styles,  346  ;  Higgins  v.  Butcher, 
Yelv.  89 ;  Cooper  v.  Witham,  1  Lev.  247,  are  all  authorities  for  the 
general  proposition.  Lutterell  v.  Beynell  is  the  only  case  in  which  it 
was  held  that  the  felon  could  not  plead  the  felony.  But  formerly  it  was 
thought  that  the  civil  remedj'  was  merged ;  in  more  modern  times  it 
has  been  held  that  the  civil  remedy  is  only  suspended  until  the  felon 
has  been  prosecuted.  If  that  be  so,  the  felon  in  pleading  the  felony 
would  not  be  taking  advantage  of  his  own  wrong,  and  that  destroys  the 
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ratio  decidendi  of  Lutterell  v.  Beynell.  The  only  exceptions  from  the 
rule  are  where  prosecution  has  become  impossible,  as  for  instance,  hy 
the  death  of  the  felon,  or  where  he  has  been  prosecuted  for  a  similar 
offence  by  some  other  person.  Stone  v.  Marsh,  supra ;  Crosby  v.  Leng, 
12  East,  409  ;  Wickham.  v.  Gatrill,  2  Sm.  &  Giff.  353  ;  Ex  parte  Jones, 
supra;  Marsh  v.  Keating,  supra;  White  v.  Spettigue,  13  M.  &  W. 
603. 

[Beamwell,  L.  J.,  referred  to  Dudley  and  West  Sromwich  BatiMng 
Company  v.  Spittle,  1  J.  &  H.  14 ;  Addison  on  Torts,  4th  ed.  31. 

James,  L.  J.  If  a  plaintiff  can  prove  his  case  without  proving  any 
illegality  he  can  succeed ;  it  is  no  answer  for  the  defendant  after- 
wards to  prove  an  illegality.  In  rt  South  Wales  Atlantic  Steamship 
Company,  2  Ch.  D.  763. 

Beaumont,  amicus  curiae,  referred  to  Chowne  v.  Baylis,  31  Beav. 
351.] 

Even  if  a  man  cannot  plead  his  own  felonj',  the  judge  who  tries  the 
case  is  bound  to  lay  down  the  law  correctl}'.  Owen  v.  Surd,  2  T.  R. 
643.  The  rule  that  there  must  be  a  prosecution  before  a  civil  action 
can  be  brought  has  been  established  in  the  interest  of  the  public.  If 
the  plea  is  put  in,  the  judge  can  stay  the  action  until  after  prosecution. 

[James,  L.  J.  Does  the  obligation  to  prosecute  extend  to  anj-  one 
but  the  injured  person?  Would  it  extend  to  his  executors,  and  does  it 
extend  to  his  trustee  in  bankruptcy  or  liquidation  ?] 

The  representative  must  stand  in  the  same  position  as  the  injured 
person  himself;  he  must  take  the  burden  with  the  benefit.  A  trustee 
in  bankruptcy  or  liquidation  is  the  mere  creature  of  statute,  and  can 
have  no  advantage  which  the  bankrupt  or  debtor  would  not  have  had, 
unless  it  is  expressly  given  to  him  bj-  the  statute.  In  this  case  Willis 
&  Co.  proved  before  they  filed  their  liquidation  petition. 

\_Winslow,  Q.  C,  for  the  trustee  of  Willis  &  Co.  They  tendered  the 
proof,  but  the  application  that  it  should  be  admitted  was  made  by  their 
trustee.] 

At  an3'  rate,  before  he  can  bring  an  action,  or  sustain  a  proof  in 
bankruptcy,  the  injured  person  is  bound  to  show  that  he  has  done  all 
that  lies  in  his  power  to  bring  the  felon  to  justice.  Gimson  v.  WoodfuU, 
2  Car.  &  P.  41.  Here  the  effect  of  the  evidence  is  that  Willis  &  Co. 
did  not  use  due  diligence  in  endeavoring  to  prosecute  the  bankrupt ; 
indeed  it  shows  that  they  actuallj'  connived  at  his  escape. 

On  the  whole,  the  proof  ought  not  to  be  admitted,  and  the  respondent 
ought  not  even  to  be  allowed  to  enter  a  claim.  The  debt  is  not  provable, 
and  sect.  42  of  the  BankruptC3'  Act  does  not  apply. 

At  the  conclusion  of  the  argument  for  the  appellant. 

The  Court  (James,  Baggallaj',  and  Brarawell,  L.J  J.,)  said  that 
they  would  consider  whether  thej-  would  call  on  the  counsel  for  the 
respondent. 

In  the  result,  Winslow,  Q.  C,  and  £ush  Cooper,  for  the  respondent, 
were  not  called  upon. 
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March  6.  Bramwell,  L.  J.  In  this  case  the  debt  which  is  sought 
to  be  proved  arose  from  the  felonious  act  of  the  bankrupt  in  embezzling 
the  moneys  of  his  employers.  The  question  is,  whether,  that  being  so, 
and  no  more  having  been  done  than  has  been  done  towards  prosecuting 
the  bankrupt,  the  trustee  in  the  liquidation  of  Messrs.  Willis  and  Co., 
the  employers,  can  prove  for  the  debt  in  the  bankruptcy.  The  law  on 
this  subject  is  in  a  remarkable  state.  For  three  hundred  years  it  has 
been  said  in  various  ways  by  judges,  many  of  the  greatest  eminence, 
without  intimating  a  doubt,  except  in  one  instance,  that  there  is  some 
impediment  to  the  maintenance  of  an  action  for  a  debt  arising  in  tiiis 
wa^'.  The  doubt  is  that  which  was,  not  so  much  expressed  by  Mr. 
Justice  Blackburn  in  Wells  v.  Abrahams,  supra,  as  to  be  inferred  from 
what  he  said.  But,  though  such  an  opinion  has  been  entertained  and 
expressed  for  all  this  time,  there  are  but  two  cases  in  which  it  has 
operated  to  prevent  the  debt  being  enforced.  These  two  cases  are 
Wellock  V.  Constantine,  supra,  and  Ex  parte  Elliott,  supra.  Wellock 
V.  Coiistantme  has  been  said  to  be  no  authority.  If  I  maj'  speak  of 
myself,  I  have  no  doubt  I  concurred  in  the  judgment,  or  the  statement 
that  I  did  so  would  have  been  set  right,  but  I  am  sure  1  must  have  done 
so  in  the  faintest  waj',  not  only  from  what  I  think  now,  but  from  what  I 
am  reported  to  have  said  then,  and  from  there  being  no  reasons  given  for 
the  judgment,  which  I  should  have  desired  to  give  if  1  had  thought 
there  were  any  good  ones  to  support  it.  But  at  all  events  there  are  the 
opinions  of  Chief  Baron  Pollock  and  Mr.  Justice  Willes, — opinions 
which  no  one  who  knew  those  judges  will  undervalue.  Then  there  is 
the  judgment  in  Ex  parte  Elliott,  besides  the  expressed  opinion  for 
centuries  that  the  felonious  origin  of  a  debt  is  in  some  way  an  impedi- 
ment to  its  enforcement.  But  in  what  way  ?  I  can  think  of  only  four 
possible  ways  :  1.  That  no  cause  of  action  arises  at  all  out  of  a  felony  ; 
2.  That  it  does  not  arise  till  prosecution  ;  3.  That  it  arises  on  the  act, 
but  is  suspended  till  prosecution  ;  4.  That  there  is  neither  defence  to 
nor  suspension  of  the  claim  by  or  at  the  instance  of  the  felon  debtor, 
but  that  the  Court,  of  its  own  motion,  or  on  the  suggestion  of  the 
Crown,  should  staj-  proceedings  till  public  justice  is  satisfied.  It  must 
be  admitted  that  there  are  great  difficulties  in  the  way  of  each  of  these 
theories.  That  the  first  is  not  true  is  shown  by  Marsh  v.  Keating, 
supra,  where  it  was  held  that,  prosecution  being  impossible,  a  felony 
gave  rise  to  a  recoverable  debt.  It  is  difficult  to  suppose  that  the 
second  supposed  solution  of  the  problem  is  correct.  That  would  be  to 
make  the  cause  of  action  the  act  of  the  felon,  p>lus  a  prosecution.  The 
cause  of  action  would  not  arise  till  after  bbth.  Till  then  the  Statute  of 
Limitations  would  not  run.  In  such  a  case  as  the  present,  or  where 
the  felon  had  died,  it  would  be  impossible.  And  it  is  to  be  observed 
that  it  is  never  suggested  that  the  cause  of  action  is  the  debt  and  the 
prosecution.  The  third  possible  way  is  attended  by  difficulties.  "The 
suspension  of  a  cause  of  action  is  a  thing  nearly  unknown  to  the  law. 
It  exists  where  a  negotiable  instrument  is  given  for  a  debt  and  in  cases 
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of  compositions  with  creditors,  and  these  were  not  held  till  after  much 
doubt  and  contest.  There  may  be  other  instances.  And  what  is  to 
happen?  Is  the  Statute  of  Limitations  to  run?  Suppose  the  debtor 
or  his  representative  sue  the  creditor,  is  his  set-off  suspended  ?  Then 
how  is  the  defence  of  impediment  to  be  set  up?  By  plea?  That  would 
be  contrary  to  the  rule,  nemo  aUegans  svMm  turpitudinem  est 
audiendus.  Besides,  it  would  be  absurd  to  suppose  that  the  debtor 
himself  ever  would  so  plead  and  face  the  consequences.  Then  is  the 
fourth  solution  right  ?  Nobody  ever  heard  of  such  a  thing ;  nobody  in 
any  ease  or  book  ever  suggested  it  till  Mr.  Justice  Blackburn  did  as 
a  possibility.  Is  it  left  to  the  Court  to  find  it  out  on  the  pleadings? 
If  it  appears  on  the  trial,  is  the  judge  to  discharge  the  jury  ?  How  is 
the  Crown  to  know  of  it?  There  are  difficulties,  then,  in  all  the  pos- 
sible ways  in  which  one  can  suppose  this  impediment  to  be  set  up  to 
the  prosecution  of  an  action.  But  again,  suppose  it  can  be,  what  is  the 
result  ?  It  has  been  held  that  when  the  felon  is  executed  for  another 
felony  the  claim  may  be  maintained.  What  is  to  happen  when  he  dies 
a  natural  death,  when  he  goes  beyond  the  jurisdiction,  wh^n  there  is  a 
prosecution  and  an  acquittal  from  collusion  or  carelessness  hy  some 
prosecutor  other  than  the  partj'  injured?  All  these  cases  create  great 
difficulties  to  my  mind  in  the  application  of  this  alleged  law,  and  go  a 
long  way  to  justifj'  Mr.  Justice  Blackburn's  doubt.  Still,  after  the  con- 
tinued expression  of  opinion  and  the  cases  of  Ex  parte  JElliott,  supra, 
and  Wellock  v.  Constantine,  supra,  I  should  hesitate  to  say  that  there 
is  no  -practical  law  as  alleged  by  the  respondent.  It  is  not  necessary 
for  us  to  do  so  in  this  case,  because,  assuming  that  there  is,  and 
assuming  that  Messrs.  Willis  &  Co.  themselves  could  maintain  no 
claim  in  this  case  until  they  had  performed  their  dutj'  (if  it  can  be  said 
there  is  any)  to  prosecute,  we  are  of  opinion  that  there  is  no  such  duty 
in  the  respondent,  who  represents,  not  them,  but  their  creditors ;  that 
the  debt  is  due  at  and  from  the  time  of  the  act  causing  it ;  that  the  dis- 
ability to  sue  or  liability  to  have  proceedings  stayed,  if  any,  is  personal 
to  him  in  whom  is  the  duty,  and,  consequentl}',  that  this  claim  maj'  be 
maintained.  Whether  that  would  be  so  if  the  assignment  of  the  debt 
was  purelj-  voluntary  and  not  under  the  Bankruptcy  Act,  I  do  not  say. 
I  maj'  further  add  that  I  doubt  much  if  Messrs.  Willis  &  Co.  themselves 
would  not  be  entitled  to  prove,  otherwise  the  estate  of  the  bankrupt 
might  be  distributed  and  injustice  done.  If  it  should  be  said  in  answer 
to  this  that  a  claim  could  be  entered,  the  claimant  must  be  admitted  to 
be  heard,  even  before  he  can  make  a  claim,  and  his  claim  would  not 
prevent  the  distribution  of  the  assets  as  thej'  are  got  in  among  the 
creditors  who  have  actually  proved,  unless  some  were  set  aside 
especially  to  provide  for  it,  which  would  be  a  strange  anomaly  if 
principle  be  a  true  one.  In  Ex  parte  Elliott,  supra,  neither  proof  nor 
claim  was  admitted. 

James,  L.  J.    The  judgment  which  Lord  Justice  Bramwell  has  just 
read  expresses  my  opinion  as  well  as  his. 
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Baggallat,  L.  J."  I  agree  with  mj'  colleagues  in  thinking  that  the 
appeal  in  this  case  should  be  dismissed,  but  I  prefer  to  rest  mj'  decision 
upon  the  same  grounds  as  those  assigned  by  the  Chief  Judge.  It 
appears  to  me  that  the  following  propositions  are  affirmed  by  the 
authorities,  many  of  which,  however,  are  dicta  or  enunciations  of  prin- 
ciple rather  than  decisions :  1,  that  a  felonious  act  may  give  rise  to 
a  maintainable  action  ;  2,  that  the  cause  of  action  arises  upon  the  com- 
mission of  the  offence ;  3,  that,  notwithstanding  the  existence  of  the 
cause  of  action,  the  policy  of  the  law  will  not  allow  the  person  injured 
to  seek  civil  redress  if  he  has  failed  in  his  duty  of  bringing  or  endeavor- 
ing to  bring  the  felon  to  justice  ;  4,  that  this  rule  has  no  application  to 
cases  in  which  the  offender  has  been  brought  to  justice  at  the  instance 
of  some  other  person  injured  by  a  similar  offence,  as  in  Marsh  v. 
Keating,  supra,  or  in  which  prosecution  is  impossible  by  reason  of  the 
death  of  the  offender,  or  of  his  escape  from  the  jurisdiction  before  a 
prosecution  could  have  been  commenced  bj'  the  exercise  of  reasonable 
diligence ;  5,  that  the  remedy  hy  proof  in  bankruptcy  is  subject  to  the 
same  principles  of  public  policy  as  those  which  affect  the  seeking  of 
civil  redress  by  action.  It  is  unnecessary  to  refer  to  the  authorities  by 
which  these  propositions  have  been  affirmed  ;  the  whole  subject  is  fully 
discussed  and  the  leading  decisions  commented  upon  in  Ex  parte 
Elliott,  supra  ;  Wellock  v.  Constantine,  supra  ;  and  Wells  v.  Abrahams, 
supra.  I  think,  also,  that  neither  the  executors  or  administrators  of 
the  person  injured  by  the  felony,  nor  his  trustee  in  bankruptcy,  can  be 
in  any  better  position  than  he  himself  was  in  at  the  date  of  his  death  or 
of  the  commencement  of  his  bankruptcy ;  and,  if  at  such  period  prose- 
cution of  the  offender  had,  by  want  of  due  diligence  on  his  part,  become 
impossible,  and  he  had  therebj'  been  debarred  from  seeking  civil 
redress,  his  estate  must  bear  the  consequences.  The  question  then 
remains  whether  prosecution  in  the  present  case  had  been  rendered 
impossible  by  reason  of  anj'  want  of  due  diligence  on  the  part  of 
Messrs.  Willis  &  Co. ;  and  upon  this  point  I  agree  with  the  Chief  Judge 
in  thinking  that  there  was  no  default  on  their  part  sufficient  to  have 
deprived  them  of  a  right  to  prove  had  thej-  continued  solvent. 

The  appeal  was  accordingly  dismissed  with  costs. 

De  Gex  asked  for  leave  to  appeal  to  the  House  of  Lords. 

Winslow  opposed  the  application. 

James,  L.  J.  A  grave  question  of  principle  is  involved,  and  person- 
ally I  should  be  very  glad  that  the  matter  should  be  discussed  in  the 
House  of  Lords. 

Bramwell,  L.  J.,  concurred. 

Leave  was  accordingly  given,  on  the  terms  of  the  petition  of  appeal 
being  presented  within  a  month. 

James,  L.  J.  I  wish  to  say  this,  that  if  it  were  necessary  to  decide 
the  point,  I  should  require  to  hear  a  great  deal  more  to  satisfy  me  that 
Messrs.  Willis  &  Co.  used  due  diligence  in  endeavoring  to  prosecute 
the  bankrupt. 
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Bramtvell,  L.  J.  I  desire  to  add  that  I  am  not  sure  the  law,  if 
there  is  any  on  this  subject,  may  not  turn  out  to  be  this,  that  if  the 
felon  goes  abroad  and  so  a  prosecution  becomes  impossible,  that  is  the 
misfortune  of  the  creditor,  and  he  must  wait  tiU  the  felon  comes  back 
again. 


BOSTON  AND  "WORCESTER   RAILROAD    CORPORATION  v. 

DANA. 

1854.     1  Qray,  83.1 

BiGELOW,  J.  The  main  objection  raised  by  the  defendant  in  the 
present  case  which,  if  well  maintained,  is  fatal  to  the  plaintifFs  action, 
presents  an  interesting  and  important  question,  hitherto  undetermined 
by  any  authoritative  judgment  in  the  Courts  of  this  Commonwealth. 

The  plaintiffs  seek  to  recover  in  an  action  of  assumpsit  a  large  sum 
of  money  alleged  by  them  to  have  been  fraudulently  abstracted  from 
their  ticket-office  bj'  the  defendant  while  he  was  in  their  employment  as 
depot-master,  having  charge  of  their  principal  railwaj'-station  in  Bos- 
ton. In  regard  to  this  item  of  the  plaintiffs'  claim,  the  defendant  con- 
tended at  the  trial,  and  requested  the  judge  who  presided  to  instruct 
the  jury,  that  the  plaintiffs  were  not  entitled  to  recover  in  this  action 
the  money  thus  taken  by  the  defendant,  because  their  cause  of  action, 
if  any  they  had,  was  suspended  until  an  indictment  had  been  found  or 
complaint  made  against  the  defendant  for  larceny.  This  request  was 
refused,  and  the  jurj-  were  instructed  that  if  the  defendant  had  fraudu- 
lently taken  and  appropriated  the  plaintiffs'  monej'  in  the  manner 
alleged,  and  was  thereby  guilty  of  larceny,  he  would  be  liable  in  the 
present  action,  although  no  criminal  prosecution  had  first  been  insti- 
tuted therefor.  It  is  upon  the  correctness  of  this  instruction  that  the 
first  and  main  question  in  the  case  arises. 

The  doctrine  that  all  civil  remedies  in  favor  of  a  party  injured  by  a 
felony  are,  as  it  is  said  in  the  earlier  authorities,  merged  in  the  higher 
offence  against  society  and  public  justice,  or,  according  t»  more  recent 
cases,  suspended  until  after  the  termination  of  a  criminal  prosecution 
against  the  offender,  is  the  well-settled  rule  of  law  in  England  at  this 
da^',  and  seems  to  have  had  its  origin  there  at  a  period  long  anterior  to 
the  settlement  of  this  country  by  our  English  ancestors.  Markham  v. 
Coh,  Latch,  144,  and  Noy,  82 ;  Dawkes  v.  Coveneigh,  Stj'le,  346 ; 
Cooper  V.  Witham,  1  Sid.  375,  and  1  Lev.  247 ;  Crosby  v.  Leng,  12 
East,  413  ;  White  v.  Spettigue,  13  M.  &  W.  603  ;  1  Chit.  Crim.  Law,  5. 

But  although  thus  recognized  and  established  as  a  rule  of  law  in  the 
parent  country,  it  does  not  appear  to  have  been,  in  the  language  of  our 

1  Statement  and  argument  omitted.  Only  so  much  of  the  opinion  is  given  as 
relates  to  one  point.  —  Ed. 
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Constitution,  "  adopted,  used,  and  approved  in  the  province,  colony,  or 
State  of  Massachusetts  Bay,  and  usually  practised  on  in  the  Courts  of 
law."  The  only  recorded  trace  of  its  recognition  in  this  Commonwealth 
is  found  in  a  note  to  the  case  of  Higgins  v.  Butcher,  Yelv.  (Amer. 
ed),  90  a,  note  2,  bj'  which  it  appears  to  have  been  adopted  in  a  case 
at  nisi  prius  by  the  late  Chief-Justice  Sewall.  The  opinion  of  that 
learned  judge,  thus  expressed,  would  certainly  be  entitled  to  very 
great  weight  if  it  were  not  for  the  opinion  of  this  Court  in  Boardman 
V.  Gore,  15  Mass.  338,  in  which  it  is  strongly  intimated,  thougli  not 
distinctly  decided,  that  the  rule  bad  never  been  recognized  in  this 
State,  and  had  no  solid  foundation,  under  our  laws,  in  wisdom  or 
sound  policy.  Under  these  circumstances  we  feel  at  liberty  to  regard 
its  adoption  or  rejection  as  an  open  question,  to  be  determined,  not  so 
much  by  authority  as  by  a  consideration  of  the  origin  of  the  rule,  the 
reasons  on  which  it  is  founded,  and  its  adaptation  to  our  system  of 
jurisprudence. 

The  source  whence  the  doctrine  took  its  rise  in  England  is  well 
known.  By  the  ancient  common  law  felony  was  punished  by  the  death 
of  the  criminal  and  the  forfeiture  of  all  his  lands  and  goods  to  the 
Crown.  Inasmuch  as  an  action  at  law  against  a  person  whose  body 
could'  not  be  taken  in  execution  and  whose  property  and  effects 
belonged  to  the  king,  would  be  a  useless  and  fruitless  remedy,  it  was 
held  to  be  merged  in  the  public  offence.  Besides,  no  such  remedy  in 
favor  of  the  citizen  could  be  allowed  without  a  direct  interference  with 
the  royal  prerogative.  Therefore  a  party  injured  by  a  felony  could 
originally  obtain  no  recompense  out  of  the  estate  of  a  felon,  nor  even 
the  restitution  of  his  own  property,  except  after  a  conviction  of  the 
offender  bj*  a  proceeding  called  an  appeal  of  felony,  which  was  long 
disused,  and  wholly  abolished  by  St.  69  Geo.  Til.  c.  46  ;  or  under  St. 
21  Hen.  VIII.  c.  11,  by  which  the  judges  were  empowered  to  grant 
writs  of  restitution  if  the  felon  was  convicted  on  the  evidence  of  the 
party  injured  or  of  others  by  his  procurement.  2  Car.  &  P.  43,  note. 
But  these  incidents  of  felony,  if  they  ever  existed  in  this  State,  were 
discontinued  at  a  very  early  period  in  our  colonial  history.  Forfeiture 
of  lands  or  goods  on  conviction  of  crime  was  rarely,  if  ever,  exacted 
here,  and  in  many  cases  deemed  in  England  to  be  felonies  and  punish- 
able with  death,  a  much  milder  penalty  was  inflicted  by  our  laws.  Con- 
sequently the  remedies  to  which  a  party  injured  was  entitled  in  cases 
of  felony  were  never  introduced  into  our  jurisprudence.  No  one  has 
ever  heard  of  an  appeal  of  felony  or  a  writ  of  restitution  under  St.  21 
Hen.  VIII.  c.  11,  in  our  courts.  So  far,  therefore,  as  we  know  the 
origin  of  the  rule  and  the  reasons  on  which  it  was  founded,  it  would 
seem  very  clear  that  it  was  never  adopted  here  as  part  of  our  common 
law. 

Without  regard,  however,  to  the  causes  which  originated  the  doctrine, 
it  has  been  urged  with  great  force  and  by  high  authority  that  the  rule 
now  rests  on  public  policy ;  12  East,  413,  414 ;  that  the  interests  of 


570  BOSTON  AND  WORCESTER  RAILROAD  V.  DANA. 

society  require,  in  order  to  secure  the  effectual  prosecutions  of  offenders 
by  persons  injured,  that  they  should  not  be  permitted  to  redress  their 
private  wrongs  until  public  justice  has  been  first  satisfied  by  the  con- 
viction of  felons  ;  that  in  this  way  a  strong  incentive  is  furnished  to  the 
individual  to  discharge  a  public  duty  by  bringing  his  private  interest  in 
aid  of  its  performance,  which  would  be  wholly  lost  if  he  were  allowed 
to  pursue  his  remedy  before  the  prosecution  and  termination  of  a  crim- 
inal proceeding.  This  argument  is  doubtless  entitled  to  great  weight 
in  England,  where  the  mode  of  prosecuting  criminal  offences  is  very 
different  from  that  adopted  with  us.  It  is  there  the  especial  duty  of 
every  one  against  whose  person  or  property  a  crime  has  been  com- 
mitted to  trace  out  the  offender  and  prosecute  him  to  conviction.  In 
the  discharge  of  this  duty  he  is  often  compelled  to  employ  counsel,  pro- 
cure an  indictment  to  be  drawn  and  laid  before  the  grand  jury,  with  the 
evidence  in  its  support ;  and  if  a  bill  is  found,  to  see  that  the  case  on 
the  part  of  the  prosecution  is  properly  conducted  before  the  jury  of 
trials.  All  this  is  to  be  done  by  the  prosecutor  at  his  own  cost,  unless 
the  Court,  after  the  trial,  shall  deem  reimbursement  reasonable.  1  Chit. 
Crim.  Law,  9,  825.  The  whole  system  of  the  administration  of  criminal 
justice  in  England  is  thus  made  to  depend  very  much  upon  the  vigi- 
lance and  efforts  of  private  individuals.  There  is  no  public  officer 
appointed  by  law  in  each  county,  as  in  this  Commonwealth,  to  act  in 
behalf  of  the  government  in  such  cases,  and  take  charge  of  the  prosecu- 
tion, trial,  and  conviction  of  offenders  against  the  laws.  It  is  quite 
obvious  that,  to  render  such  a  system  efficacious,  it  is  essential  to  use 
means  to  secure  the  aid  and  co-operation  of  those  injured  by  the  com- 
mission of  crimes,  which  are  not  requisite  with  us.  It  is  to  this  cause 
that  the  rule  in  question,  as  well  as  many  other  legal  enactments 
designed  to  enforce  upon  individuals  the  duty  of  prosecuting  offences, 
owes  its  existence  in  England.  But  it  is  hardly  possible,  under  our 
laws,  that  any  grave  offence  of  the  class  designated  as  felonies  can 
escape  detection  and  punishment.  The  officers  of  the  law,  whose  prov- 
ince it  is  to  prosecute  criminals,  require  no  assistance  from  persons 
injured  other  than  that  which  a  sense  of  duty,  unaided  by  private 
interest,  would  naturally  prompt. 

On  the  other  hand,  in  the  absence  of  any  reasons,  founded  on  public 
policy,  requiring  the  recognition  of  the  rule,  the  expediency  of  its  adop- 
tion may  well  be  doubted.  If  a  party  is  compelled  to  await  the  deter- 
mination of  a  criminal  prosecution  before  he  is  permitted  to  seek  his 
private  redress,  he  certainly  has  a  strong  motive  to  stifle  the  prosecution 
and  compound  with  the  felon.  Nor  can  it  contribute  to  the  purity  of  the 
administration  of  justice,  or  tend  to  promote  private  morality,  to  suffer 
a  party  to  set  up  and  maintain  in  a  court  of  law  a  defence  founded  solely 
upon  his  own  criminal  act.  The  right  of  every  citizen,  under  our  Con- 
stitution, to  obtain  justice  promptly  and  without  delay  requires  that  no 
one  should  be  delaj'ed  in  obtaining  a  remedy  for  a  private  injury, 
except  in  a  case  of  the  plainest  public  necessity.    There  being  no  such 
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necessity  calling  for  the  adoption  of  the  rule  under  consideration,  we  are 
of  opinion  that  it  ought  not  to  be  engrafted  into  our  jurisprudence. 

"We  are  strengthened  in  this  conclusion  by  the  weight  of  American 
authority,  and  by  the  fact  that  in  some  of  the  States  where  the  rule  had 
been  established  by  decisions  of  the  Courts  it  has  been  abrogated  by 
legislative  enactments.  Pettingill  v.  Hideout,  6  N.  H.  454  ;  Cross  v. 
Guthery,  2  Root,  90 ;  Piscataqua  Bank  v.  Turnley,  1  Miles,  312 ; 
Foster  v.  Commonwealth,  8  W.  &  S.  77 ;  Patton  v.  Freeman,  Coxe, 
113;  Hepburn! s  Case,  3  Bland,  114;  Allison  v.  Farmers'  Bank  of 
Virginia,  6  Rand.  223  ;  White  v.  Fort,  3  Hawks,  251 ;  Robinson  v. 
Gulp,  1  Const.  Rep.  231 ;  Story  v.  Hammond,  4  Ohio,  376  ;  Ballew  v. 
Alexander,  6  Humph.  433 ;  Blassingame  v.  Glaves,  6  B.  Monr.  38 ; 
Rev.  Sts.  of  N.  Y.  Part  3,  c.  4,  §  2  ;  St.  of  Maine  of  1844,  c.  102. 

[Opinion  on  other  points  omitted.] 

Judgment  on  the  verdict. 
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CHAPTER  Xm. 

WHETHER  ACTION  LIES  AT  COMMON  LAW  FOR 
CAUSING  DEATH. 


BAKER  V.  BOLTON. 

1808.     1  Campbell,  493. 

This  was  an  action  against  tiie  defendants  as  proprietors  of  a  stage 
coach,  on  the  top  of  which  the  plaintiff  and  his  late  wife  were  travelling 
from  Portsmouth  to  London,  when  it  was  overturned ;  whereby  the 
plaintiflF  himself  was  much  bruised,  and  his  wife  was  so  severely  hurt 
that  she  died  about  a  month  after  in  a  hospital.  The  declaration, 
besides  other  special  damage,  stated,  that  "  by  means  of  the  premises, 
the  plaintiff  had  wholly  lost,  and  been  deprived  of  the  comfort,  fellow- 
ship, and  assistance  of  his  said  wife,  and  had  from  thence  hitherto 
suffered  and  undergone  great  grief,  vexation,  and  anguish  of  mind." 

It  appeared  that  the  plaintiff  was  much  attached  to  his  deceased 
wife,  and  that,  being  a  publican,  she  had  been  of  great  use  to  him  in 
conducting  his  business.     But, 

Lord  Ellenborough  said,  the  jury  could  only  take  into  consideration 
the  bruises  which  the  plaintiff  had  himself  sustained,  and  the  loss  of 
his  wife's  society,  and  the  distress  of  mind  he  had  suffered  on  her 
account,  from  the  time  of  the  accident  till  the  moment  of  her  dis- 
solution. In  a  civil  Court,  the  death  of  a  human  being  could  not  be 
complained  of  as  an  injury ;  and  in  this  case  the  damages  as  to  the 
plaintiffs  wife  must  stop  with  the  period  of  her  existe^Jpe. 

Verdict  for  the  plaintiff,  with  £100  damages. 

Park  and  Mhrryat,  for  the  plaintiff. 

The  Attorney-  General,  for  the  defendant. 

Q.  If  the  wife  be  killed  on  the  spot,  is  this  to  be  considered  damnum  absqrie  injuria. — 
Eepokteb. 
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CAREY  AND  WIFE   v.  BERKSHIRE  R.  R.  CO. 
SKINNER  V.  HOUSATONIC  R.  R.  CO. 

1848.     1  Gushing,  475.1 

The  first  of  the  above  named  actions  was  originally  commenced 
by  Eliza  Ann  Hewins,  then  the  widow  of  Joseph  H.  Hewins,  and  is  now 
prosecuted  in  the  joint  names  of  herself  and  Lockwood  Carey,  with 
whom  she  has  since  intermarried.  It  was  an  action  on  the  case,  to 
recover  damages  for  the  loss  of  the  life  of  the  female  plaintiffs  late 
husband,  in  consequence  of  the  negligence,  carelessness,  and  unskil- 
fulness  of  the  defendants'  servants  and  agents. 

Plaintiffs  offered  to  prove  that  Hewins,  the  former  husband  of  the 
female  plaintiff,  was  fatally  hurt  by  the  negligence  of  the  defendants' 
servants,  and  died  of  his  injuries  in  eighteen  or  twenty  hours  after- 
wards. 

The  judge  being  of  opinion,  that  if  the  facts  stated  were  proved, 
they  would  not  entitle  the  plaintiff  to  recover,  a  verdict  was  thereupon 
rendered  for  the  defendants,  and  the  plaintiff  filed  exceptions. 

H.  W.  Bishop,  for  the  plaintiffs. 

I.  Sumner,  for  the  defendants.  , 

The  second  of  the  above  named  actions  was  also  an  action  on  the 
case,  brought  by  the  plaintiff  for  the  loss  of  service  of  his  son,  aged 
about  eleven  years,  who  was  killed  by  the  cars  of  the  defendants  on 
the  24th  day  of  February,  1847. 

At  the  trial,  which  was  in  this  Court,  before  Dewey,  J.,  the  plaintiff 
proposed  to  prove,  in  order  to  entitle  himself  to  a  verdict,  that  the 
death  of  his  son  was  caused  by  an  accident  which  took  place  on 
the  defendants'  railroad,  by  reason  of  the  carelessness  or  fault  of  the 
servants  and  agents  of  the  defendants. 

The  case  was  taken  from  the  jury,  by  consent,  and  reserved  for  the 
consideration  of  the  whole  Court,  upon  the  report  of  the  judge. 

/.  Rockwell  &  H.  Wheeler,  for  the  plaintiff. 

I.  Sumner^foT  the  defendants. 

These  casefwere  separately  argued,  but,  presenting  a  single  question 
only,  for  the  consideration  of  the  Court,  they  were  both  embraced  in  the 
same  opinion. 

Metcalf,  J.  These  actions  raise  a  new  question  in  our  jurispru- 
dence. No  case  was  cited,  at  the  argument,  in  which  a  like  action  had 
beeu  the  subject  of  adjudication,  or  even  of  discussion.  The  case  of 
Huggins  v.  Butcher,  1  Brownl.  205,  and  Yelv.  89,  was  referred  to, 
where  there  is  a  dictum  of  Tanfleld,  J.,  in  which  Fenner  and  Yelver- 
ton,  J  J.,  are  said  to  have  concurred,  that  "if  one  beat  the  servant 
of  J.  S.  so  that  he  die  of  that  beating,  the  master  shall  not  have  an 
action  against  the  other,  for  the  battery  and  loss  of  sei-vice,  because 
the  servant  dying  of  the  extremity  of  the  beating,  it  is  now  become 

1  Statement  abridged.  —  Ed. 
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an  offence  against  the  Crown,  and  turned  into  felony,  and  this  hath 
drowned  the  particular  offence,  and  prevails  over  the  wrong  done  to 
the  master,  and  his  action  by  that  is  gone."  This  doctrine  is  also 
found  in  most  of  the  digests  and  abridgments  of  the  English  law.  But 
whatever  may  be  the  meaning  or  legal  effect  of  the  maxim,  that  a 
trespass  is  merged  in  a  felony,  it  has  no  application  to  the  cases  now 
before  us.  In  neither  of  them  was  the  killing  felonious,  and  there  is, 
therefore,  no  felony,  in  which  a  private  injury  can  merge. 

If  these  actions,  or  either  of  them,  can  be  maintained,  it  must  be 
upon  some  established  principle  of  the  common  law.  And  we  might 
expect  to  find  that  principle  applied  in  some  adjudged  case  in  the 
English  books ;  as  occasions  for  its  application  must  have  arisen  in 
very  many  instances.  At  the  least,  we  might  expect  to  find  the  prin- 
ciple stated  in  some  elementary  treatise  of  approved  authoritj'.  None 
such  was  cited  by  counsel ;  and  we  cannot  find  any.  This  is  very 
strong  evidence,  though  not  conclusive,  that  such  actions  cannot  be 
supported.  But  it  is  not  necessary  to  rely  entirely  on  this  negative 
evidence.  For  we  find  it  adjudged,  in  Baker  \.  Bolton  &  others,  1 
Campb.  493,  that  the  death  of  a  human  being  is  not  the  ground  of  an 
action  for  damages.  In  that  case,  the  plaintiff  brought  an  action 
against  the  proprietors  of  a  stage  coach,  which  was  overturned  while 
he  and  his  wife  were  travelling  in  it,  whereby  he  was  much  bruised, 
and  his  wife  so  severely  hurt,  that  she  died  about  a  month  after.  The 
declaration  alleged,  besides  other  special  damage,  that  "  by  means  of 
the  premises,  the  plaintiff  had  wholly  lost  and  been  deprived  of  the 
comfort,  fellowship,  and  assistance  of  his  said  wife,  and  had  from  thence 
hitherto  suffered  and  undergone  great  grief,  vexation,  and  anguish  of 
mind."  Lord  Ellenborough  held,  that  the  jury  could  take  into  con- 
sideration onlj'  the  bruises  which  the  plaintiff  had  sustained,  and  the 
loss  of  his  wife's  society,  and  the  distress  of  mind  he  had  suffered  on 
her  account,  from  the  time  of  the  accident  to  the  time  of  her  death. 
And  he  announced  the  principle  of  his  decision,  in  these  words :  "  In 
a  civil  court,  the  death  of  a  human  being  cannot  be  complained  of 
as  an  injury."  Such,  then,  we  cannot  doubt,  is  the  doctrine  of  the 
common  law ;  and  it  is  decisive  against  the  maintenance  of  these 
actions. 

We  are  aware  of  the  case  of  Ford  v.  Monroe,  20  Wend.  210,  in 
which  the  plaintiff,  in  an  action  tried  before  Co  wen,  J.,  recovered 
damages  for  the  negligence  of  the  defendant's  sen'ant,  in  driving  a 
carriage  over  the  plaintiff's  son,  ten, years  old,  and  thereby  killing  him. 
One  ground  of  damage,  alleged  in  the  declaration,  was  the  loss  of 
the  son's  service  for  the  period  of  eleven  years ;  and  the  jury  were 
instructed,  that  the  plaintiff  was  entitled  to  recover  such  sum  as  the 
service  of  the  son  wonld  have  been  worth,  until  he  became  twenty-one 
years  of  age.  The  case  went  before  the  whole  Court  on  a  motion  for 
a  new  trial ;  but  no  question  was  there  raised  concerning  the  legal 
right  of  the  plaintiff  to  recover  damages  caused  by  the  killing  of  his 
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son.     For  aught  that  appears  in  the  report,  that  point  was  assumed, 
and  passed  sub  silentio,  both  at  the  trial  and  in  bank. 

The  English  parliament,  by  a  very  recent  statute  ,(9  and  10  Vict. 
c.  93),  have  provided,  that  whenever  the  death  of  a  person  shall  be  caused 
by  a  wrongful  act,  neglect  or  default,  which  would,  if  death  had  not 
ensued,  have  entitled  the  party  injured  to  maintain  an  action  to  recover 
damages  in  respect  thereof,  the  person,  who  would  have  been  liable,  if 
death  had  not  ensued,  shall  be  liable  to  an  action  for  damages,  not- 
withstanding the  death  of  the  person  injured  shall  have  been  caused 
under  such  circumstances  as  amount  in  law  to  felony ;  such  action  to 
be  brought  within  twelve  calendar  months  after  such  death,  by  and  in 
the  name  of  the  executor  or  administrator  of  the  person  deceased,  and 
to  be  for  the  benefit  of  the  wife,  husband,  parent,  and  child  of  the 
persons  whose  death  shall  have  been  so  caused ;  and  in  such  action 
the  jury  may  give  such  damages  as  they  may  think  proportioned  to 
the  injury,  resulting  from  such  death,  to  the  parties,  respectively,  for 
whose  use  such  action  shall  be  brought.  And  by  our  St.  of  1840, 
c.  80,  if  the  life  of  any  passenger  shall  be  lost  hy  the  negligence  or 
carelessness  of  the  proprietors  of  a  railroad,  steamboat,  stage  coach, 
&c.,  or  of  their  servants  or  agents,  such  proprietors  shall  be  liable  to 
a  fine,  not  exceeding  five  thousand  dollars,  nor  less  than  five  hundred 
dollars,  to  be  recovered  by  indictment,  to  the  use  of  the  executor 
or  administrator  of  the  deceased  person,  for  the  benefit  of  his  widow 
and  heirs  .^ 

These  statutes  are  framed  on  different  principles,  and  for  different 
ends.  The  English  statute  gives  damages,  as  such,  and  proportioned 
to  the  injury,  to  the  husband  or  wife,  parents  and  children,  of  any 
person  whose  death  is  caused  by  the  wrongful  act,  neglect,  or  default 
of  another  person ;  adopting,  to  this  extent,  the  principle  on  which  it 
has  been  attempted  to  support  the  present  actions.  Our  statute  is 
confined  to  the  death  of  passengers  carried  bj'  certain  enumerated 
modes  of  conveyance.  A  limited  penalty  is  imposed,  as  a  punishment 
of  carelessness  in  common  carriers.  And  as  this  penalty  is  to  be 
recovered  by  indictment,  it  is  doubtless  to  be  greater  or  smaller,  within 
the  prescribed  maximum  and  minimum,  according  to  the  degree  of 
blame  which  attaches  to  the  defendants,  and  not  according  to  the  loss 
sustained  by  the  widow  and  heirs  of  the  deceased.  The  penalty,  when 
thus  recovered,  is  conferred  on  the  widow  and  heirs,  not  as  damages 
for  their  loss,  but  as  a  gratuity  from  the  Commonwealth. 

We  believe  that  by  the  civil  law,  and  by  the  law  of  France  and  of 
Scotland,  these  actions  might  be  maintained.  If  such  a  law  would  be 
expedient  for  us,  it  is  for  the  legislature  to  make  it. 

In  the  first  of  these  actions,  the  exceptions  are  overruled ;  in  the 
second,  the  plaintiff  is  to  be  nonsuit. 

1  As  to  statutes  giving  an  action  for  causing  death  by  wrongful  act,  and  as  to  the 
judicial  construction  of  such  statutes,  see  Cooley  on  Torts,  2d  edition,  307-324.— Ed. 
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1886.     119   United  States,  212-214. 

It  is  no  doubt  true  that  the  Scotch  law  "takes  cognizance  of  the 
loss  and  suffering  of  the  family  of  a  person  killed,"  and  gives  a  right 
of  action  therefor  under  some  circumstances.  Bell's  Prin.  Laws  of 
Scot.  (7th  ed.),  p.  934,  §  2029  ;  Cadell-v.  Black,  5  Paton,  567 ;  Weemsv. 
Mathieson,  4  Macqueen,  215.  Such  also  is  the  law  of  France.  28 
Merlin,  Repertoire,  442,  verbo  Reparation  Civile,  §  iv. ;  RoUand  v. 
Gosse,  19  Sirey  (Cour  de  Cassation),  269.  It  is  said  also  that  such 
was  the  civil  law,  but  this  is  denied  by  the  Supreme  Court  of  Louisiana 
in  Hubgh  v.  The  New  Orleans  &  CarolUon  Hailroad,  6  La.  Ann. 
495  ;  s.  c.  54  Am.  Dec.  565,  where  Chief  Justice  Eustis  considers  the 
subject  in  an  elaborate  opinion  after  full  argument.  A  reargument  of 
the  same  question  was  allowed  in  Sermann  v.  New  Orleans  &  Caroll- 
ton  Hailroad,  11  La.  Ann.  5,  and  the  same  conclusion  reached  after 
another  full  argument.  See  also  Grueber's  Lex  Aquilia,  17.  But 
however  this  may  be,  we  know  of  no  country  that  has  adopted  a  differ- 
ent rule  on  this  subject  for  the  sea  from  that  which  it  maintains  on  the 
land,  and  the  maritime  law,  as  accepted  and  received  by  maritime 
nations  generally,  leaves  the  matter  untouched.  It  is  not  mentioned 
in  the  laws  of  Oleron,  of  Wisbuy,  or  of  the  Hanse  Towns,  1  Pet.  Adm. 
Dec.  Appx. ;  nor  in  the  Marine  Ordinance  of  Louis  XIV.,  2  Pet. 
Adm.  Dec.  Appx. ;  and  the  understanding  of  the  leading  text-writers 
in  this  country  has  been  that  no  such  action  wiU  lie  in  the  absence  of  a 
statute,  giving  a  remedy  at  law  for  the  wrong.  Benedict  Adm.  (2nd 
ed.),  §  309;  2  Parsons'  Ship.  &  Adm.  350;  Henry,  Adm.  Jur.  74. 
The  argument  everywhere  in  support  of  such  suits  in  admiralty  has 
been,  not  that  the  maritime  law,  as  actually  administered  in  common- 
law  countries,  is  different  from  the  common  law  in  this  particular,  but 
that  the  common  law  is  not  founded  on  good  reason,  and  is  contrary 
to  "  natural  equity  and  the  general  principles  of  law."  Since,  however, 
it  is  now  established  [^Insurance  Co.  v.  Brame,  95  U.  S.  756]  that  in 
the  Courts  of  the  United  States  no  action  at  law  can  be  maintained  for 
such  a  wrong  in  the  absence  of  a  statute  giving  the  right,  and  it  has 
not  been  shown  that  the  maritime  law,  as  accepted  and  received  by 
maritime  nations  generally,  has  established  a  different  rule  for  the 
government  of  the  Courts  of  admiralty  from  those  which  govern  Courts 
of  law  in  matters  of  this  idnd,  we  are  forced  to  the  conclusion  that  no 
such  action  will  lie  in  the  Courts  of  the  United  States  under  the  general 
maritime  law.  The  rights  of  persons  in  this  particular  under  the 
maritime  law  of  this  country  are  not  different  from  those  under  the 
common  law,  and  as  it  is  the  duty  of  Courts  to  declare  the  law,  not 
to  make  it,  we  cannot  change  this  rule. 
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1867.     16  Michigan,  189-193. 

Bttt  as  none  of  the  reasons  already  mentioned  have  seemed  satisfac- 
tory for  the  common-law  rule  (prohibiting  an  action  for  the  death  of  a 
human  being,  or  for  the  injury  which  caused  it,  whichever  may  be 
found  to  be  the  extent  of  the  rule),  another  reason  has  been  assigned 
which  would  undoubtedly  have  been  a  sound  and  sufficient  reason  so  far 
as  it  extends.  This  is  the  common-law  maxim :  "-actio  personalis 
moritur  cum  persona."  See  per  Bacon,  J.,  in  Green  v.  Sudson  River 
JR.  R.  Co.,  28  Barb.  9. 

This  would  furnish  an  adequate  reason  why  no  action  could  be 
brought  by  personal  representatives,  or  others,  for  such  damages  as  the 
deceased  might  have  recovered  for  the  injury,  if  death  had  not  ensued, 
as  the  action  for  such  damages  would  not  survive.  But  this  reason 
could  have,  ho  application  whatever  to  an  action  brought  by  a  master 
for  loss  of  service  of  his  apprentice,  or  by  a  husband  for  those  of  his 
wife ;  since  in  these  cases  the  cause  of  action  could  never  have  been 
vested  in  the  servant  or  the  wife,  and  could  not  be  lost  by  the  death. 
There  can,  therefore,  be  no  such  question  of  survivorship  in  an  action 
like  the  present. 

And  if  this  were  the  true  reason  of  the  rule,  there  would  be  no  reason 
why  the  master  or  the  husband  should  not  be  allowed  to  recover  dam- 
ages for  the  loss  of  service  after,  as  well  as  before  the  death  of  the 
wife  or  apprentice. 

So  far  as  I  have  been  able  to  discover,  there  is  but  one  English  case 
which  expressly  holds  that  at  common  law  an  action  for  the  loss  of 
services  of  a  wife  killed  by  the  wrongful  act  or  negligence  of  the  defend- 
ant can  be  maintained  even  for  the  loss  of  services  up  to  the  time  of 
the  death,  or  which  intimates  any  distinction  between  the  damages 
accruing  before  and  after  the  death.  This  is  the  nisi  prius  case  of 
Raker  v.  RoUon,  before  Lord  Ellenborough  in  1807.  The  case  is  very 
briefly  reported ;  the  form  of  action  is  not  stated.  It  was  an  action 
against  the  defendants  as  proprietors  of  a  stage  coach,  on  the  top  of 
wlilch  the  plaintiff  and  his  wife  were  travelling,  when  it  was  overturned, 
whereby  the  plaintiff  himself  was  much  bruised,  and  his  wife  so  severely 
hurt  that  she  died  about  a  month  after.  The  declaration,  besides  other 
special  damages,  claimed  damages  for  the  loss  of  the  comfort,  fellow- 
ship, and  assistance  of  his  wife.  Lord  Ellenborough  told  the  jury 
"  they  could  only  take  into  consideration  the  bruises  which  the  plain- 
tiff himself  had  sustained,  and  the  loss  of  his  wife's  society,  and  the 
distress  of  mind  he  had  suffered  on  her  account  from  the  time  of  the 
accident  to  the  moment  of  her  dissolution."  "  In  a  civil  court  the  deatb 
of  a  human  being  could  not  be  complained  of  as  an  injury,  and  the 
damages  as  to  the  plaintiff's  wife  must  stop  with  the  period  of  her 

37 
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existence."  No  authority  is  cited,  no  reason  given,  nor  anything  show- 
ing the  cause  of  the  accident  or  the  degree  of  negligence ;  yet  the 
assertion  that  "  in  a  civil  court  the  death  of  a  human  being  cannot  be 
complained  of  as  an  injury,"  seems  to  be  now  universally  admitted  both 
in  England  and  in  this  country  as  the  settled  rule  of  the  common  law. 
The  case  of  Ford  v.  Monroe,  20  Wend.  210  (the  onlj-  one,  so  far  as  I 
am  aware,  holding  a  contrary  doctrine),  being  very  generally  admitted 
not  to  be  law.  See  per  Metcalf,  J.,  1  Gush.  478—179.  The  action  (in 
Baker  v.  Bolton)  being  against  the  proprietors,  it  is  not  at  all  probable 
that  the  death  had  been  caused  in  a  manner  which  would  render  them 
guilty  of  felony,  and  if  the  driver  was  thus  guilty  (which  is  not  likely-) , 
this  would  not  merge,  or  even  susfiend  the  action  against  the  propri- 
etors. Gibson  V.  JSEnet,  1  H.  Black.  612 ;  White  v.  Spettigue,  13  M. 
&  W.  603.  It  is  quite  evident,  therefore,  I  think,  that  Lord  Ellen- 
borough,  in  announcing  the  rule,  must  have  rested  it  upon  some  other 
ground  than  any  of  those  already  discussed,  —  upon  some  ground  wholly 
irrespective  of  the  question  whether  the  killing  was  felonious  or  not, 
and  as  the  action  was  by  the  husband  for  the  damages  he  had  suffered, 
there  could  have  been  no  question  of  survivorship.  As  no  reason  is 
given,  and  the  previous  decisions,  so  far  as  I  have  been  able  to  dis- 
cover, are  silent  as  to  anj'  reason  for  the  rule  where  the  means  of  the 
death  were  not  felonious,  we  are  left  somewhat  to  conjecture,  for  the 
reason  of  a  rule  admitted  to  be  a  settled  rule  of  the  common  law,  as 
well  when  the  killing  is  not  felonious  as  when  it  is. 

For  myself,  I  think  —  and  the  form  of  expression  in  which  the  prin- 
ciple is  announced  by  Lord  Ellenborough  would  indicate  that  such  was 
his  opinion  —  that  the  reason  of  the  rule  is  to  be  found  in  that  natural 
and  almost  universal  repugnance  among  enlightened  nations,  to  setting 
a  price  upon  human  life,  or  any  attempt  to  estimate  its  value  by  a 
pecuniary  standard,  — a  repugnance  which  seems  to  have  been  strong  and 
prevalent  among  nations  in  proportion  as  they  have  been  or  become 
more  enlightened  and  refined,  and  especially  so  where  the  Christian 
religion  has  exercised  its  most  beneficent  influence,  and  where  human 
life  has  been  held  most  sacred.  Among  barbarous  and  half  civilized 
nations  it  has  been  common  to  find  a  fixed  and  prescribed  standard  of 
value  or  compensation  for  human  life,  which  is  often  found  to  be  care- 
fully graduated  by  the  relative  importance  of  the  position  in  the  social 
scale  which  the  deceased  may  have  occupied.  While  this  has  been  the 
natural  result,  it  has  at  the  same  time  been,  to  some  extent,  the  cause 
of  their  inhuman  customs,  their  barbarous  manners,  and  social  degrada- 
tion, and  of  the  comparatively  low  estimate  in  which  human  life  has 
been  held  among  them. 

To  the  cultivated  and  enlightened  mind,  looking  at  human  life  in  the 
light  of  the  Christian  religion  as  sacred,  the  idea  of  compensating  its 
loss  in  money  is  revolting ;  and  it  can  onh'  become  reconciled  to  such 
an  idea  by  the  strong  necessity  which  has  grown  out  of  the  new  modes 
of  travel  and  business  in  modern  times,  by  which  great  numbers  are 
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compelled  to  trust  their  lives  to  the  skill  and  vigilance  of  the  servants 
of  corporations,  and  others  in  similar  positions  of  responsibilitj-,  —  a 
state  of  things  which  seemed  to  call  for  a  remedy  which  should  make 
railroad  corporations,  steamboat  managers,  and  parties  to  whom  others 
are  compelled  to  trust  for  safety,  more  sensible  of  their  responsibilities, 
and  more  careful  to  secure  a  high  degree  of  vigilance  in  protecting  the 
lives  entrusted  to  their  care,  and  at  the  same  time  afford  relief  for  cases 
of  great  individual  hardship,  which  might  otherwise  be  suffered  by  those 
dependent  upon  the  person  whose  life  may  be  lost.  Statutes  of  this 
kind  have  been  passed  in  England  and  m  many  of  the  States  of  the 
Union,  which  may  prove  beneficial  in  the  way  above  suggested.  But 
there  is  still  some  reason  to  fear  that,  like  manj-  other  human  laws, 
their  good  effects  wCl  be  found  not  unmixed  with  some  incidental  evils. 
The  greatest  caution  has  been,  and  will  continue  to  be  required  on  the 
part  of  Courts,  to  prevent  the  best  and  most  benevolent  feelings  of 
our  nature  from  clouding  the  judgments  of  jurors  and  prompting  them 
to  most  intemperate  verdicts,  in  the  vain  endeavor  to  give  a  money 
compensation  for  that  which,  in  its  very  nature,  is  incapable  of  valua- 
tion by  any  such  standard.  And  it  will  be  fortunate  in  the  future  if  it 
shall  be  found  that  habituating  the  public  mind  to  the  idea  of  pecuniary 
compensation  for  human  life  has  not  tended  to  weaken  its  safeguards, 
and  to  render  it  less  sacred  in  the  popular  estimation. 

This  natural  repugnance  to  which  I  have  alluded,  if  not  the  original 
reason  of  the  rule  in  question,  would  at  least,  in  mj'  opinion,  have  been 
a  much  better  and  sounder  reason  than  the  reasons  which  have  been 
given  in  the  cases,  or  than  any  consideration  connected  with  the  public 
offence,  its  grade,  or  its  prosecution  ;  and  would  at  the  same  time  afford 
an  equally  satisfactory  reason  for  denying  the  action  for  the  death  or 
damages  resulting  from  it  in  cases  not  felonious,  where  it  seems  to  be 
equally  established. 

And  I  am  by  no  means  satisfied  that  this  is  not  the  only  sound  and 
satisfactory  basis  upon  which  the  common-law  rule  could  have  been 
sustained  in  England  m  modern  times. 

Based  upon  this  ground  the  rule  would  not  prevent  an  action  for 
damages  accruing  to  a  party  other  than  the  person  injured,  up  to  the 
time  of  the  death,  though  caused  by  the  act  or  negligence  which  pro- 
duced it;  while  it  would  exclude  all  which  might  have  accrued  in 
consequence  of  the  death.  Such  seems  to  have  been  Lord  EUenbor- 
ough's  understanding  of  the  effect  of  the  rule,  as  applied  by  him  in 
Baker  v.  Bolton. 

From  the  best  examination  I  have  been  able  to  make  of  the  English 
authorities,  I  think  it  is  at  least  very  questionable  whether,  for  more 
than  a  century  past,  there  has  been  any  recognized  legal  principle  which 
would  have  prevented  the  recovery  of  damages  in  such  a  case  accruing 
prior  to  the  death,  to  parties  other  than  the  deceased.  If  there  has 
been  any  such  obstacle,  it  must  have  been  the  doctrine  of  suspension  of 
the  remedy  in  cases  of  felonj-  until  trial  of  the  offence,  which  still  goes 
by  the  old  name  of  merger  in  the  felony. 
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Extract  feom  Dissenting  Opinion  of  Bramwell,  B.,  in 

OSBORN  17.  GILLETT. 

1873.    Law  Reports,  8  Exchequer,  93-99. 

The  declaration  shows  that  the  deceased  was  the  plaintiffs  servant, 
that  by  a  wrongful  act,  for  which  the  defendant  is  responsible,  she 
was  wounded  and  killed,  and  that  thereby  the  plaintiff  lost  her  services 
and  sustained  damage  which  may  be  real  and  substantial  from  the  val- 
uable character  of  the  service,  prepayment  of  the,  wages,  or  otherwise. 
The  plea  admits  all  this,  but  says  that  the  wrongful  act  and  death  of 
the  servant  were  at  the  same  moment  of  time.  On  this  plea  it  is  not 
alleged  that  the  killing  was  manslaughter,  and  as  against  the  defendant 
it  must  be  taken  it  was  not,  for  it  is  not  alleged,  and  there  may  be  a 
killing  under  circumstances  of  sufHcient  negligence  to  maintain  an 
action  if  death  had  not  ensued,  though  the  negligence  is  not  criminal 
so  as  to  render  the  killing  manslaughter. 

Now,  these  pleadings  show  a  state  of  things  such  that  if  the  loss  of 
service  had  arisen  from  the  servant  being  mjured,  maimed,  crippled,  or 
•otherwise  disabled  from  work,  but  not  killed,  the  action  would  be  main- 
tainable (see  Hodsoll  v.  Stattybrass,  11  A.  &  E.  301),  and  the  only  ques- 
tion is,  whether  the  loss  arising  from  a  killing  makes  any  difference.  It  is 
important  to  bear  this  in  mind,  as  it  gets  rid  of  all  the  suggested  difficul- 
ties about  the  impolicy  of  such  action  being  maintainable,  and  about  the 
unreasonableness  of  its  being  maintainable  when  an  annuitant  for  a  man's 
life  could  not  maintain  an  action  for  the  wrongful  killing  of  the  cestui 
que  vie.  Because,  supposing  we  could  entertain  such  a  consideration, 
this  action  is  no  more  against  good  policj'  than  one  would  be  where  the 
servant  was  crippled  but  not  killed ;  and  in  the  supposed  case  of  the 
annuitant  he  could  maintain  no  action  for  a  wrongful  crippling  or  dis- 
abling of  the  cestui  que  vie,  whereby  he  could  not  pay  the  annuity, 
which,  indeed,  might  have  been  granted  to  last  during  good  health. 

t  Here  a  relation  is  shown  to  exist  between  the  plaintiff  and  the  servant 
in  respect  of  which,  if  the  master  sustains  damage  in  consequence  of 
a  wrongful  act  which  injures  the  servant,  the  law  gives  the  master  a 
right  of  action,  and  the  only  question  is,  whether  to  that  general  rule 
there  is  an  exception  where  the  servant  is  killed.  I  asked  why  there 
should  be ;  no  reason  was  or  could  be  given,  except  the  supposed  im- 
policy ;  but  if;  was  said  to  be  a  positive  rule  of  law  that  where  a  damage 

^  was  caused  by  death  no  action  lay.  The  burden  of  showing  this  is  on 
the  defendant,  who  asserts  it.  He  has  to  make  out  an  exception  to  a 
general  rule,  and  as  no  reason  can  be  given  for  it,  it  seems  to  me  to 
require  veiy  clear  authority. 

Mr.  Prentice,  for  the  defendant,  relied,  first,  on  the  general  rule  or 
maxim,  "  actio  personalis  moritur  cum  persona."  But  that  clearly 
means,  dies  with  the  person  who  was  to  be  party  to  the  action  as  plain- 
tiff or  defendant.     Dies  with  the  person.     What  person  ?    It  is  not  any 
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person  or  every  person.  If  the  servant  here  had  lived  six  months,  and 
during  that  period  service  had  been  lost,  this  action  would- clearly  be 
maintainable,  though  she  then  died.  Further,  the  maxim  is  ^^  actio 
moritur,"  which  supposes  it  was  once  alive,  but  here  the  argument  lis. 
that  the  plaintiff  never  had  any  action.  In  effect  the  plaintiff's  case  is, 
"You  killed  my  servant  and  caused  me  loss;"  and  the  defendant's 
case  is  the  same,  "  I  did  kill  her,  and  therefore  never  was  liable."  The 
sense  in  which  I  say  the  maxim  is  to  be  understood  is  that  put  on  it  by 
Mr.  Broom  and  the  many  authorities  he  cites  in  his  Maxims  (5th  ed. 
p.  904). 

The  next  authority  relied  on  was  -Baker  v,  Bolton,  1  Camp.  493. 
Now,  certainly,  as  reported,  it  favors  the  defendant's  view,  for  Lord: 
EUenborough  is  reported  to  have  said  that  "in  a  civil  court  the  death  of 
a  human  being  could  not  be  complained  of  as  an  injury,  and  in  this  case 
the  damages  as  to  the  plaintiff's  wife  must  stop  with  the  period  of  her 
existence."  The  report  is  very  short,  and  I  am  by  no  means  sure  of 
its  accuracy.  For  though  the  evidence  is  that  the  wife  assisted  in  the 
plaintiff's  busmess,  the  special  damage  alleged  does  not  contain  any 
damage  to  the  plamtiff's  business,  and  Lord  EUenborough  is  reported 
to  have  said  that  the  jury  could  only  take  into  consideration  the  plain- 
tiff's hurts  and  the  loss  of  his  wife's  society,  and  distress  of  mind  till 
the  moment  of  dissolution.  But  why  was  not  the  plaintiff  entitled  to 
recovery  for  the  loss  of  a  month's  assistance,  and  how  was  he  entitled 
to  recover  for  distress  of  mind  at  all?  and  especially  why  up  to  the. 
time  when  that  distress  must  have  become  greatest  by  the  death  ?  This 
is  only  a  nisi  prius  case  ;  the  plaintiff  got  £100,  and  probably  was  con- 
tent. No  argument  is  stated,  no  authority  cited,  and  I  cannot  set  a 
high  value  on  that  case,  great  as  is  the  weight  of  the  considered  and 
accurately  reported  opinions  of  Lord  EUenborough  after  argument. 
The  reporter  puts  a  most  significant  query. ^  —  Why  should  the  answer 
to  it  be  "  Yes,"  as  the  defendant  contends? 

The  remaining  authorities  are  American,  not  binding  on  us  indeed, 
but  entitled  to  respect  as  the  opinions  of  professors  of  English  law, 
and  entitled  to  respect  according  to  the  position  of  those  professors 
and  the  reasons  they  gave  for  their  opinions.  The  fii'st  case  in  date  is 
ill  1  Cush.  475,  a  case  in  the  Supreme  Court  of  Massachusetts.  In  one 
of  the  cases  there  reported,.  Skinner  v.  Sousatonic  Ry.  Corp.,  an 
action  was  brought  by  a  father  to  recover  damages  for  the  loss  of  his 
son's  service,  killed  by  the  negligence  of  the  defendants  by  an  act  not 
felonious.  In  the  other  case,  Carey  and  Wife  v.  Berkshire  Ry.  Co., 
an  action  was  brought  by  a  widow  to  recover  damages  for  the  death 
of  her  husband,  killed  in  like  way.  It  seems  strange  that  the  two 
cases  are  supposed  to  present  a  single  question  only  for  the  Court, 

1  ducere.  If  the  wife  be  killed  on  the  spot,  is  this  to  be  considered  damnum  absque 
injuria,  1  Camp,  at  p.  494. 
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while  it  is  obvious  that  the  case  of  master  and  servant  raises  a  differ- 
ent question  from  that  of  wife  and  husband.  Nor  do  I  understand 
why  the  plaintiff  in  the  father's  case,  unless  there  was  no  damage  to 
the  father  as  master,  was  nonsuited.  That  looks  as  though  he  had 
not  proved  some  fact;  possibly  he  had  not  proved  damage,  for  the 
child  was  eleven  years  old  only,  and  it  is  nowhere  said  there  was  a.ny 
damage.  If  so,  the  decision  is  right.  But  the  judgment  is,  "If  these 
actions,  or  either  of  them,  can  be  maintained,  it  must  be  on  some 
established  principle  of  the  common  law."  Now,  that  is  true,  and  the 
principle  is  injuria  and  damnum,  for  which  the  defendant  is  responsi- 
ble. The  judgment  proceeds,  "  and  we  might  expect  to  find  that  prin- 
ciple applied  in  some  adjudged  case'in  the  English  books,  as  occasions 
for  its  application  must  have  arisen  m  many  instances.  At  the  least, 
we  might  expect  to  find  the  principle  stated  in  some  elementary  treatise 
of  approved  authority.  None  such  was  cited  by  counsel  and  we  cannot 
find  an}-.  This  is  verj'  strong  evidence  that  such  actions  cannot  be  sup- 
ported." With  great  respect,  the  error  of  this  reasoning  is  in  suppos- 
ing the  burden  of  proof  or  argument  is  on  the  plaintiff.  The  general 
principle  is  in  his  favor,  that,  injuria  and  damnum  give  a  cause  of 
action.  It  is  for  the  defendant  to  show  an  exception  to  this  rule  when 
the  injuria  causes  death.  If  the  case  bad  been  viewed  in  this  way,  the 
reasons  of  the  Court  tell  for  the  plaintiff.  For  in  my  judgment  the 
exception  is  not  upon  an)-  established  principle  of  the  common  law  ;  it  is 
not  applied  in  any  adjudged  case  in  the  English  books  ;  it  is  not  stated 
in  any  elementary  treatise.  They  then  cited  and  relied  on  Maker  v. 
Bolton,  1  Camp.  493,  on  which  I  have  commented.  They  then  cite  a  ease 
m  which  the  contrary  was  assumed  to  be  the  law  by  all  parties  and  the 
Court ;  but  suppose  it  maj-  have  passed  suh  silentio.  I  cannot  be  satis- 
fled  with  this  decision.  The  reasoning  seems  wrong  and  the  authority 
relied  on  insufficient. 

The  other  case,  Eden  v.  Lexington  <&  Frankfort  By.  Co.,  14  B.  Mon. 
204,  is  in  the  Kentucky  Court  of  Appeal.  This  was  an  action  b}'  a  hus- 
band for  the  negligent  killing  of  his  wife.  It  is  obviously,  therefore,  not 
in  point.  There  is  no  relation  of  master  and  servant.  If  the  wife  had 
lived,  she  must  have  joined  in  the  action,  except  to  the  extent  of  the  hus- 
band's pecuniary  loss  for  medicine,  &c.  But  in  the  judgment  the  case  of 
master  and  servant  is  mentioned.  I  do  not  very  clearly  understand  it. 
The  first  position  was,  that  the  rule  that  no  action  lies  for  a  felonious  act 
before  prosecution  does  not  prevail  in  Kentucky.  The  second  is  this  : 
"  But,  according  to  the  principles  of  the  common  law,  injuries  affecting 
life  cannot  in  general  be  the  subject  of  a  civil  action.  In  other  inferior 
felonies  the  civil  remedj'  is  merely  suspended  until  after  the  con\action 
or  acquittal  of  the  supposed  felon.  But  for  injury  to  life  the  civil 
remedy  is  consideted  as  being  entirely  merged  in  the  public  office." 
This  was  said  to  be  the  established  common-law  doctrine  in  the  case  of 
JBaker  v.  Bolton,  supra.  It  is  true  Lord  EUenborough  is  reported  to  have 
said  that  in  a  civil  court  death  could  not  be  complained  of  as  an  injury. 
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But  there  is  nothing  else  to  justify  the  above  opinion,  and  if  this  is  the 
authority,  White  v.  Spettigue,  13  M.  &  W.  603,  shows  its  inapplicability 
here.  The  judgment  proceeds  :  "  The  cause  of  action  for  injuries  to  the 
person  dies  with  the  person  injured,  and  it  follows  as  a  necessary  conse- 
quence that,  the  cause  of  action  having  itself  abated,  no  separate  action 
can  be  maintained  for  such  damages  as  are  exclusively  consequential." 
I  have  dealt  with  this  argument  before.  It  is  this  :  "  Wrongful  death 
which  causes  a  damage  gives  no  action  because  it  is  death  which  causes 
it."  The  judgment  proceeds  to  say  "that  damages  may  be  recovered 
up  to  the  time  of  death,  but  not  bej'ond."  The  reason  of  this  seems 
to  be  that  all  injuries  affecting  life  caused  by  the  misconduct  of  another 
person  involve  the  commission  of  a  public  wrong,  which  merges  the 
remedy  for  all  private  loss  arising  after,  death  has  occurred  and  occa- 
sioned by  it.  Why  every  death  caused  by  misconduct  is  to  be  assumed 
to  be  a  public  wrong  I  know  not.  The  misconduct  may  be  actionable, 
though  not  criminal  negligence.  Nor  do  I  know  why,  however  this 
may  be,  the  remedy  for  private  loss  should  merge  in  it. 

I  do  not  like  criticising  a  variety  of  authorities,  and  escaping  from 
their  general  effect  by  a  variety  of  small  differences  and  objections. 
But  in  this  case  it  seems  to  me  that  the  principle  the  plaintiff  relies  on 
is  broad,  plain,  and  clear,  —  viz.,  that  he  sustained  a  damage  from  a 
wrongful  action  for  which  the  defendant  is  responsible  ;  that  the  defend- 
ant, to  establish  an  anomalous  exception  to  this  rule,  for  which  excep- 
tion he  can  give  no  reason,  should  show  a  clear  and  binding  authority, 
either  by  express  decision,  or  a  long  course  of  uniform  opinion  delib- 
erately formed  and  expressed  by  English  lawyers  or  experts  in  the 
English  law.  I  find  neither.  With  the  exception  of  a  short  note  of  the 
case  of  Baker  v.  Bolton,  supra,  there  is  no  semblance  of  an  authority  on 
this  side  of  the  Atlantic,  and  the  cases  from  the  other  side  are  merely 
founded  on  that  one,  and  some  vague  notion  of  merger  in  a  felony.  I 
may  observe  that  Mr.  Smith,  in  his  excellent  work  on  Master  and  Ser- 
vant (3d  ed.  p.  139),  assumes  as  certain  that  this  action  would  lie. 
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CHAPTER  XIV. 

PRIVATE  ACTION  FOR  DAMAGE  CAUSED  BY  PUBLIC 
NUISANCE. 
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41  Elizabeth.     Crohe,  Elizabeth,  664. 

Action  on  the  case.  Whereas  there,  had  been  a  way  within  the  city 
of  Canterburj-  leading  from  St.  Peters  street  unto  a  street  called  Eush- 
market ;  and  that  all  the  inhabitants  of  the  dty  had  used,  time  whereof, 
&c.,  to  pass  that  way ;  and  that  the  plaintiiT  was  an  inhabitant  there ; 
\  that  the  defendant  had  made  a  ditch  and  erected  a  pale  [pole?]  cross 
'  that  wa}' ;  whereby  he  had  lost  his  passage,  &c.  The  defendant  pleaded 
not  guilty ;  and  by  a  visne  awarded  of  W.  in  the  County  of  Kent,  by 
assent  of  the  parties  (in  regard  the  cause  concerned  all  the  inhabitants 
of  Canterbury) ,  it  was  found  for  the  plaintiff ;  and  now  movedi  in  arrest 
of  judgment,  that  it  was  a  mis-trial. 

Secondly,  It  was  moved  by  Coke,  Attorney-General,  that  this  action 
lies  not  for  a  private  person  ;  because  it  is  a  common  nuisance,  and  is 
punishable  in  a  court  leet  only,  unless  he  can  show  some  special  preju- 
dice, as  27  Hen.  VIII.,  pi.  27,  is ;  and  so  it  was  adjudged  in  this  Court, 
in  Serjeant  Bendlows  v.  Kemp,  that  he  might  maintain  an  action  upon 
some  special  prejudice.  And  at  St.- Alban's  Term,  in  Williams  y. 
Johns,  5  Co.  72,  73,  it  was  adjudged,  that  where  a  chapel  was  within 
a  manor,  and  the  parson  of  the  adjoining  church  used  to  read  divine 
service  every  Sunday,  for  the  lord  and  his  tenants  in  the  said  chapel ; 
and  for  that  the  parson  had  failed  therein,  the  lord  brought  an  action 
upon  the  case ;  and  adjudged  that  it  lay  not ;  for  so  every  one  of  the 
tenants  might  bring  the  like  action,  which  would  be  inconvenient,  that 
he  should  be  liable  to  all  their  actions ;  but  he  ought  to  be  punished  by 
the  ordinary  in  this  case.  But,  peradventure,  where  there  is  not  any 
other  remedy  to  be  had  than  by  action,  there  every  one  may  have  his 
action  who  is  grieved.  And  therefore,  in  Westbury  v.  Powel,  where 
the  inhabitants  of  Southwark  had  a  common  watering-place,  and  the 
defendant  had  stopped  it,  and  the  plaintiff,  being  an  inhabitant  there, 
brought  his  action  upon  the  case,  it  was  adjudged  maintainable.  But 
it  is  here  punishable  in  the  leet.  Wherefore,  &c.  And  of  that  opinion 
were  Popham,  Gawdy,  and  Fenuek,  that  without  a  special  grief  shown 


ROSE  V.  MILES.  585 

by  the  plaintiff,  the  action  lies  not.  But  Clench  e  contra;  for  the 
stopping  of  itself  is  a  special  prejudice  to  the  plaintiff,  that  he  cannot 
go  that  way.  Wherefore  it  is  reason  he  should  maintain  the  action. 
Sed  adjournatur. 


EOSE  V.  MILES.     \ 
1815.    4  Maule  #•  Selwyn,  101. 

Error  to  reverse  a  judgment  of  the  Common  Pleas.  The  plaintiff 
declares  in  one  of  the  counts,  that  whereas  the  plaintiff  before  and  at 
the  time  of  committing  the  grievances  by  the  defendants^  was  lawfully 
possessed  of  certain  barges  and  other  craft  laden  with  goods,'  wares, 
and  merchandises  of  the  plaintiff,  and  just  before  and  at  the  time  of 
committing  the  grievances  was  navigating  his  said  barges  and  craft  so 
laden  along  a  certain  navigable  creek,  part  of  a  certain  public  river, 
situate,  &c.,  yet  the  defendants,  well  knowing  the  premises,  but  con- 
triving and  wrongfully  and  unjustly  intending  to  injure  the  plaintiff, 
and  to  prevent  him  from  navigating  his  barges  and  craft,  so  laden 
as  aforesaid,  along  the  said  public  navigable  creek,  heretofore,  to  wit,' 
on,  &c.,  wrongfully  and  injuriously  moored  and  fastened,  and  caused 
to  be  moored  and  fastened,  a  certain  barge  across  the  said  public  navi- 
gable creek  and  the  channel  thereof,  and  kept  and  continued  the  said 
barge  so  moored  and  fastened  across  the  said  navigable  creek,  and  the 
channel  thereof,  for  a  long  space  of  time,  to  wit,  from  thence,  hitherto, 
and  thereby  during  all  the  time  aforesaid  obstructed  the  said  public  navi- 
gable creek  and  the  channel  thereof,  and  thereby  prevented'  the  plain- 
tiff from  navigating  his  said  baizes  and  craft  so  laden  along  the  said 
public  navigable  creek;  by  reason  of  air  which  premises  the  plaintiff 
was  not  only  during' all  the  time  aforesaid  obliged  to  convey  all  his  said 
goods,  wares,  and  merchandises,  a  great  distance  overland,  but  was 
also  during  the  time  aforesaid  put  to  great  trouble  and  inconvenience 
in  carrying  tjn  his  business,  and  hath  been  obliged  to  expend  divers 
large  sums  of  money,  to  wit,  £500,  in  and  about  the  carriage  of  his  said 
goods^  wares,  and  merchandises,  overland  as  aforesaid. 

Plea,'._not  guilty;— and  a  general  verdict  for  the  plaintiff  upon  the 
whole  declaration,  with  20s.  damages.  And  the  errors  assigned  were 
that  the  supposed  obstructions  in  the  public  navigable  river  in  the 
declaration  mentioned,  are  in  the  nature  of  a  common  nuisance  to  all 
the  subjects  of  the  realm,  and  not  of  a  particular  or  private  injury  to 
the  plaintiff;  and  it  is  not  shown  that  the  plaintiff  has  actually  incurred 
or  sustained  any  special  damage  by  reason  of  such  obstructions.  Also, 
that  the  plaintiff  has  brought  a  personal  civil  action,  and  recovered 
damages  therein  for  a  grievance  or  nuisance  remediable  only  by  crimi- 
nal prosecution.  Also,  that  the  declaration  is  not  sufficient  in  law,  &c. 
Joinder  in  error. 
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Marryat,  in  support  of  the  errors,  contended  that  the  rule  of  law 
was  clear,  that  for  a  common  nuisance  in  a  public  highway  the  remedy 
is  by  indictment  and  not  by  action,  unless  there  be  some  special  damage 
alleged  ;  the  reason  of  which  rule  is  for  the  avoiding  of  multiplicitj'  of 
suits  ;  for  if  this  plaintiff  may  have  an  action,  by  the  same  rule  everj' 
person  navigating  the  creek  may  have  the  like  action.  Wherefore  the 
plaintiff,  in  order  to  maintain  this  action,  ought  to  show  a  particular 
damage.  Thus  it  was  considered  in  Chichester  v.  Lethhridge,  Willes, 
71  (see  also  Co.  Lit.  56a) ;  and  thus  according  to  Hubert  v.  Qroves, 
1  Esp.  N.  P.  C.  148,  the  mere  obstruction  of  the  ■  plaintiff's  trade,  or  as 
it  was  resolved  in  Paine  v.  Partrich,  Garth.  191,  the  delaying  him  in 
his  journey  a  little  while,  by  reason  thereof  he  is  damnified,  or  some 
important  affair  is  neglected,  is  not  such  a  special  damage  for  which  an 
action  on  the  case  will  lie,  but  the  particular  damage  ought  to  be  direct 
and  not  consequential^  as,  for  instance,  the  loss  of  his  horse,  or  some 
corporal  hurt.  Now  in  this  case  the  plaintiff  has  not  declared  for  any 
particular  damage,  but  generally  that  his  craft  was  obstructed,  by  rea- 
son of  which  he  was  compelled  to  take  his  goods  another  way,  and  put 
to  inconvenience  and  expense,  all  which  is  consequential,  and  must  be 
common  to  every  one  who  before  used  the  way,  and  there  is  no  direct 
damage  to  his  property  or  person. 

Lord  Ellenborough,  C.  J.  In  Hubert  v.  Groves  the  damage  might 
be  said  to  be  common  to  all,  but  this  is  something  different,  for  the 
plaintiff  was  in  the  occupation,  if  I  may  so  say,  of  the  navigation ;  he 
had  commenced  his  course  upon  it,  and  was  in  the  act  of  using  it  when 
he  is  obstructed.  It  did  not  rest  merely  in  contemplation.  Surelj'  this 
j  goes  one  step  farther ;  this  is  something  substantially  more  injurious  to 
this  person,  than  to  the  public  at  large,  who  might  only  have  it  in  con- 
templation to  use  it.  And  he  has  been  impeded  in  his  progress  by  the 
defendants  wrongfully  mooring  their  barge  across,  and  has  been  com- 
pelled to  unload  and  to  carry  his  goods  overland,  by  which  he  has 
incurred  expense,  and  that  expense  caused  by  the  act  of  the  defend- 
ants. If  a  man's  time  or  his  money  are  of  any  value  it  seems  to  me 
that  this  plaintiff  has  shown  a  particular  damage. 

Batlet,  J.  The  defendants  in  effect  have  locked  up  the  plaintiff's 
craft  whilst  navigating  the  creek,  and  placed  him  in  a  situation  that  he 
unavoidably  must  incur  expense  in  order  to  convey  his  goods  another 
way. 

Dampier,  J.  The  present  case  I  think  admits  of  this  distinction 
from  most  of  the  other  cases,  that  here  the  plaintiff  was  interrupted 
in  the  actual  enjoj'ment  of  the  highway.  The  expense  was  incurred 
by  the  immediate  act  of  the  defendants,  for  the  plaintiff  was  forced  to 
unload  his  goods,  and  carry  them  overland.  If  this  be  not  a  particular 
damage,  I  scarcely  know  what  is. 

Per  Curiam.  Judgment  affirmed. 

Heath  was  to  have  argued  for  the  defendant  in  error. 


GEEASLY  V.   CODLING.  587 


GREASLY  V.   CODLING. 

1824.     2  Bingham,  263. 

The  plaintiff  declared  against  ttie  defendants  in  case,  for  shutting, 
and  keeping  shut,  a  gate  across  a  public  highway,  and  thereby  com- 
pelling the  plaintiff,  who  was  driving  three  laden  asses,  to  go  back  and 
perform  his  journey  by  a  very  circuitous  route. 

The  object  of  the  action  was  to  establish  a  right  of  way.  At  the 
trial,  before  HuUock,  B.,  and  a  special  jury,  at  the  Nottingham  Lent 
Assizes,  1824,  the  plaintiff,  a  retail  coal-higgler,  proved  the  right,  and 
the  disturbance  of  it  by  the  defendants,  as  alleged  in  the  declaration. 
It  appeared  that  he  was  in  the  habit  of  passing  up  and  down  the  road 
with  coals ;  that  upon  the  day  in  question  he  had  been  delayed  four 
hours,  and  that  he  could  perform  his  journey  three  times  a  day  on  the 
road  in  which  he  had  been  interrupted,  but  not  so  often  by  the  cir- 
cuitous route. 

The  learned  judge  directed  the  jury,  that  if  a  party  had  sustained 
injury  or  expense,  by  the  obstruction  of  a  public  way,  that  was  a 
ground  of  action  ;  but  that  it  wouM  be  outrageous  if  every  individual 
could  bring  an  action  for  every  obstruction.  The  jury  found  a  verdict 
for  the  defendants. 

Vaughan,  Serjt.,  in  the  last  term,  obtained  a  rule  nisi  to  set  aside 
the  verdict  and  have  a  new  trial,  on  the  ground  that  the  jury  had  been 
misdu'ected,  and  that  the  suffering  of  inconvenience  would  give  the 
plaintiff  a  right  to  damages,  although  he  should  not  have  incurred 
personal  injury  or  expense.     He  cited  Bose  v.  Miles,  4  M.  &  S.  101. 

Pell,  Serjt.,  who  showed  cause  against  the  rule,  cited  Hubert  v. 
Groves,  1  Esp.  N.  P.  C.  148 ;  Year  Book,  27  H.  8,  27,  Moore,  180 ; 
Fineux  v.  Hovenden,  Cro.  Eliz.  664 ;  Paine  v.  Partrich,  Garth.  193 ; 
Chichester  v.  Lethhridge,  Willes,  74,  and  Durnford's  note  to  that  case, 
to  show  that  the  mere  inconvenience  of  delay  was  not  a  suflBcient  injury 
to  entitle  a  party  to  sustain  an  action,  but  that  he  must  allege  and 
prove  some  further  and  special  damage. 

Best,  C.  J.  This  is  a  rule  calling  on  the  defendants  to  show  cause 
why  the  verdict  found  for  them  should  not  be  set  aside,  on  the 
ground  of  a  misdirection  by  the  learned  judge  who  presided  at  the 
trial,  and  it  appears  to  us  that  the  direction  was  wrong,  and  that 
the  verdict  ought  not  to  stand.  On  the  declaration  it  appears  that  the 
plaintiff  possessed  three  asses,  and  was  driving  them  along  the  public 
way ;  that  while  he  was  so  using  the  way  one  of  the  defendants  shut 
a  gate,  and  obliged  him  to  take  a  more  circuitous  course ;  and  this 
statement  has  been  made  out  in  evidence.  The  question,  therefore, 
is,  whether  a  man  travelling  along  the  high  road  can  maintain  an 
action  (not  if  he  is  stopped  by  tjie  road  being  casually  out  of  repair, 
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but),  if  he  is  stopped  by  the  hand  of  the  defendant.  "We  cannot 
determine  here  what  was  the  object  or  end  of  the  journey,  or  what 
injury  the  plaintiff  sustained  in  the  pursuit  of  that  object,  —  that  the 
jury  must  determine ;  but  can  he  maintain  an  action  for  this  obstruc- 
tion? It  has  been  contended  he  cannot,  unless  he  proves  a  special 
damage ;  but  even  in  a  case  of  public  nuisance,  if  any  one  has  been 
distinguished  in  injury,  he  may  sue  the  offender,  and  the  many  old 
cases  which  have  been  cited  do  not  apply,  because  in  those  no  special 
damage  was  alleged,  whereas  in  the  present  it  has  been  distinctly  stated. 
In  the  case  in  Carthew,  indeed,  there  is  an  expression  in  favor  of  the 
/defendants,  namely,  that  thie  action' will  only  lie  for  a  personal  injury, 
i  and  not  for  a  mere  inj"ury  by  delay.  I  cannot-  see  the  difference,  be- 
cause injury  from  the  one  cause  may  be  quite  as  prejudicial  as  injury 
from  the  other ;  but  the  grotmd  of  dfecision  in  that  case  was,  that  no 
special  damage  was  stated.  In.  Rose  v.  Jlfi7es,  which  was  long  subse- 
quent to  the  case  in  Espinasse,  Lord  Ellenborough  says,  "This  is 
something  more  substantially  injurious  to  this  person  than  to  the 
public  at  large,  who  might  only  have  it  in  contemplation  to  use  it,  and 
he  has  been  impeded  in  his  progress  by  the  defendants  wrongfully  moor- 
ing their  barge  across  j  and  has  been  compelled  to  unload,  and  to  carry 
his  goods  over  land,  by  which  he  has  incurred  expense,  and  that  ex- 
pense caused  by  the  act  of  the  defendants  :  if  a  man's  time  or  his  money 
are  of  any  value,  it  seems  to  me  that  this  plaintiff  has  shown  a  par- 
ticular damage."  I  cannot  distinguish  Rose  v.  Miles  from  the  present 
case  ;  in  that,  as  in  the  present,  the  nature  of  the  injury  appeared  upon 
record,  and'  it  resembled  that  of  which  the-  plaintiff  complains,  in  all 
respects,  except  that  the  public  way  was  a  canal  instead  of  a  road,  and 
the  party  was  obstructed  by  a  barge  instead  of  a 'gate.  The  judges 
delivered  their  opinions  seriatim,  that  where  any  dgmage,  was  inniirrgd, 
3ii.,aetioa_5Eoal4Jie.  On  the  authority  of  that  case,  and  the  reason  of 
the  thing,  this  verdict  must  be  set  aside. 

I*AEk,  J.  Paine  v^  Partrich  is  clearly  distinguishable  from  the  pres- 
ent case,  f6r  the  thing  com  plained  of  was  only  a  common  nuisance; 
the  plaintiff  had  suffered  no  particular  injury,  and  the  judgment  was 
given  on  that  ground.  The  Court  said  the  action  would  not  lie  unless 
a  particular  injury  had  been  incurred,  and  the  expressions  of  the  judges 
that  seem  to  make  for  the  present  defendants,  are  only  put  by  way  .of 
instance.  But  Rose  v.  Miles  is  precisely  the  same  as  the  present  case, 
and  the  plaintiff  is,  therefore,  entitled  to  make  his  rule  absolutCi 

BuRROUGH,  J.  The  question,  in  all  these  cases,  is,  whether  the  in- 
convenience complained"  of  is  general,  or  a  particular  inconvenience  of 
the  party  complaining  ;  that  is  the  point  of  the  decisions,  and  who  can 
doubt  about  the  particular  injury  in  the  present  case?  A  man  travel- 
ling with  asses  is  stopped,  and  obliged  to  go  by  a  circuitous  course, 
with  an  obvious  loss  of  time  and  profit ;  what  distinction  is  there  in 
principle  between  such  a  case  and  that  of  a  man  who  is  carrying 
£10,000  worth  of  goods,  to  arrive  by  a  given  day,  and  is  deprived  of 
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Hs  market  by  an  individual  obstructing  the  road?  There  was  no  dispute 
about  the  facts,  and  the  jury  ought  not  to  have  found  a  verdict  for. the 
defendants.  Rule  absolute. 


HOUCK  V.   WACHTER. 

1870.     34  Maryland,  265.1 

Appeal  from  the  Circuit  Court  for  Frederick  County. 

The  facts  are  sufficiently  given  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Bartol,  C.  J.,  Stewart,  Millek, 
Alvet,  and  Robinson,  JJ. 

Albert  Ritchie,  for  appellant. 

Wm.  P.  Maulshy,  Jr.,  for  appellee. 

Bartol,  C.  J.  This  suit  was  brought  by  the  appellee  to  recover 
damages  for  the  alleged  obstruction  of  a  highway  by  the  appellant. 

The  first  question  presented  by  the  record,  and  one  which,  in  the 
opinion  of  a  majority  of  this  Court,  is  decisive  of  the  case,  arises  upon 
the  demurrer  to  the  amended  declaration.  The  ground  of  the  demurrer 
is,  that  the  declaration  does  not  contain  any  sufficient  averment  of  spe- 
cial and  particular  damage  suffered  by  the  plaintiff  from  the  obstruction 
complained  of,  to  support  the  action.  The  obstruction  of  a  highway  is 
a  common  nuisance,  and,  being  a  wrong  of  a  public  nature,  the  remedy 
is  by  indictment ;  it  is  not  in  itself  a  ground  of  civil  action  by  an  indi- 
vidual, unless  he  has  suffered  from  it  some  special  and  particular  dam- 
age, which  is  not  experienced  in  common  with  other  citizens.  9  Md. 
178.  In  such  case,  the  actual  damage'  constitutes  the  gist  of  the  action, 
and  must  be  averred  and  proved. 

These  principles  are  well  settled,  and  the  only  difficulty  that  can  arise 
grows  out  of  their  application  to  particular  cases.  With  respect  to  what 
constitutes  such  special  and  particular  damage,  the  decisions  do  not 
appear  to  have  been  entirely  harmonious.  "We  think,  however,  the 
present  case  is  free  from  difficultj-,  and,  by  recurring  to  the  averments 
in  the  declaration,  is  of  simple  and  easy  solution. 

After  alleging  the  existence  of  the  common  highwaj',  and  that  it  was 
the  customary,  and  most  direct  and  convenient  route  for  the  plaintiff  to 
pass  and  re-pass  to  and  from  the  county,  town,  mills,  market,  etc.,  with 
his  horses,  wagons,  and  carriages,  the  declaration  avers  that  the  defend- 
ant wrongfully  obstructed  the  same,  by  building  a  fence  across.it,  which 
prevented  the  plaintiff  from  driving  his  horses,  etc.,  laden  with  the 
products  of  his  farm,  and  other  commodities,  over  said  highway,  by 
reason  of  which  the  plaintiff  was  obliged  to  drive  his  horses,  etc.,  laden 
as  aforesaid,  back  again,  and  by  a  very  circuitous  road,  and  for  a  much 
.  greater  distance  than  he  otherwise  would,  and  of  right  ought  to  have 
done. 

1  Arguments  omitted.  —  Ed. 
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Then  follows  the  averment  of  special  damage  in  the  following 
words :  — 

"  And  the  plaintiff  says  that  he  had  made  a  journey  with  his  said 
horses  and  wagons,  from  his  said  farm,  through  and  over  said  highway, 
to  his  market-town,  to  wit :  Frederick  city  in  said  county,  and  on  his 
said  journey,  was  returning  to  his  said  farm,  when  he  met  the  said 
obstruction,  and  was  withheld  by  the  defendant  from  removing  the 
same,  so  that  he  could  not  pass,  and  was  obliged  to  proceed  to  his  said 
farm,  from  said  market-town,  by  a  very  circuitous  route ;  and  the  plain- 
tiff says  that,  at  divers  other  times  he  was  greatly  hindered  and  delaj'ed, 
and  put  to  great  loss  of  time  and  money,  by  reason  of  being  compelled, 
by  means  of  said  obstruction,  to  go^and  return,  pass  and  re-pass  to 
and  from  his  said  farm,  by  a  very  circuitous  road,  and  of  much  greater 
distance  to  the  said  market-town,  and  to  mills  and  said  court-house, 
than  he  otherwise  would  and  of  right  ought  to  have  done,  with  his  said 
horses,  wagons,  and  carriages,  laden  as  aforesaid ;  and,  by  means  of 
shutting  up  and  closing  said  highwa}-,  wrongfully  prevented  him,  the 
said  plaintiff,  from  driving  and  conducting  his  said  horses,  wagons, 
and  carriages,  laden  as  aforesaid,  over  and  along  said  highwa}',  as  he 
was  used  and  accustomed  and  of  right  ought.  And  the  plaintiff  says 
that,  by  the  means  aforesaid,  he  hath  been,  and  still  is,  deprived  of 
the  use  of  said  highway,  to  which  he  is  entitled,  and  hath  sustained 
damage  to  the  value  of  $1,000." 

We  have  set  out  at  length  the  averments  in  the  declaration,  in  order 
that  it  may  be  seen  whether  the  allegation  of  special  damage  to  the 
plaintiff  is  of  such  a  nature  as  to  entitle  him  to  maintain  the  action. 
It  is  not  averred  that  the  highway,  which  was  obstructed,  was  the  only 
way  to  and  from  his  farm,  or  that  it  was  necessar^  to  enable  him  to 
pass  and  re-pass  from  his  farm  to  mill,  market,  etc.'  The  averment  is, 
that  it  was  the  most  direct  and  convenient  route. 

By  its  obstruction,  therefore,  he  experienced  no  other  damage  or  in- 
convenience, except  such  as  was  common  to  other  citizens  having  occa- 
sion to  pass  by  that  way :  they^  as  well  as  himself,  were  obliged  to  go 
by  a  longer  or  more  circuitous  route. 

The  special  damage  alleged  is,  that  having  gone  to  Frederick  city  by 
the  highway  in  question,  as  he  was  returning  home  he  met  the  obstruc- 
tion, was  withheld  by  the  defendant  from  removing  it,  and  in  consequence 
"  was  obliged  to  proceed  to  his  farm  by  a  very  circuitous  route." 

This  is  nothing  more  than  a  statement  of  a  particular  instance,  in 
'  which  the  plaintiff  suffered  an  inconvenience  which  was  common  to  the 
rest  of  the  communitj',  and  is  not,  in  our  opinion,  such  special  damage 
as  entitles  him  to  maintain  this  action. 

The  objection  is  not  to  the  form  of  the  averment,  but  is  substantial, 
going  to  the  very  ground  and  cause  o^  action,  which,  as  was  said  by 
Tindal,  C.  J.,  in  Wilhes  v.  Sungerford  Manufacturing  Co.,  2  Bing. 
(N.C  .)  281,  exists  only  "where  the  plaintiff  has  sustained  some  peculiar/ 
injury  bej-ond  that  which  affects  the  public  ^t  large." 


HOUCK  V.   WACHTEE.  591 

All  the  authorities  agree  that  to  support  the  action  the  damage  mnst 
(  be  different,  not  merely  in  degree,  but  different  in  kind  from  that  suf- 
,  fered  m  common,  hence  it  has  been  well  settled  that  though  the  plain- 
tiff may  suffer  more  inconvenience  than  others  from  the  obstruction,  by 
reason  of  his  proximity  to  the  highwa}',  that  will  not  entitle  him  to 
maintain  an  action.  Stetson  v.  Faxon,  19  Pick.  147  ;  Thayer  v.  Bos- 
ton, id.  511,  514 ;  Quincy  Canal  v.  Newcomb,  7  Mete.  283. 

A  great  number  of  cases,  both  English  and  American,  were  cited  at 
the  bar,  and  have  been  examined  by  us,  in  which  the  question  has  been 
considered,  as  to  what  will  constitute  such  special  or  particular  damage 
as  to  entitle  a  partj'  to  sue  for  an  obstruction  of  a  highway. 

We  deem  it  unnecessary  to  refer  to  them  here  particularlj',  or  to  enter 
upon  an  analysis  of  them.  As  we  before  remarked,  the  decisions  are 
not  without  some  apparent  conflict.  But  we  have  found  no  well-con- 
sidered case  which  sustains  the  judgment  of  the  Court  below  on  the 
demurrer,  or  justifies  us  in  holding  the  damage  here  alleged  to  be 
suflScient. 

Hose  V.  Miles,  4  Maule  &  Selw.  101,  has  been  much  relied  on  by 
the  appellee.  In  that  case  the  plaintiff  was  obstructed  in  navigating  a 
river  by  the  defendant  wrongfully  mooring  a  barge  across  it ;  it  was 
held  that  he  could  maintain  his  action,  it  being  alleged  that  he  was 
compelled  to  unload  his  barges  and  carry  his  goods  overland,  by  which 
he  incurred  great  expense.  But  that  case  is  very  unlike  this ;  here 
no  substantial  damage  is  alleged.  The  case  most  resembling  this  is 
Gi'easly  v.  Codling,  2  Bing.  263,  in  which  the  plaintiff  had  been  de- 
layed four  hours  by  an  unlawful  obstruction  in  a  highwaj",  and  his 
being  thereby  prevented  from  performing  the  same  journey  as  many 
times  in  a  day  as  if  the  obstructions  had  not  existed,  was  held  to  be  a 
sufficient  special  or  particular  injury  to  entitle  him  to  maintain  a  suit. 
But  it  appeared  in  that  case  that  the  plaintiff  was  engaged  as  a  "  coal 
higgler ; "  his  occupation  was  carrying  coal  upon  the  highway,  and  the 
damage  he  suffered  was  in  the  conduct  of  his  business  and  of  a  sub- 
stantial nature  ;  and  was  held  to  be  different  in  kind  from  that  suffered 
bj'  the  public  at  large. 

The  ease  of  Greasly  v.  Codling  was  decided  in  the  common  pleas  in 
1824,  and  was  ruled  upon  the  authority  of  Lord  Ellenborougli's  judg- 
ment in  Rose  v.  Miles,  and  we  think  carried  the  doctrine  in  support  of 
such  actions  farther  than  the  previous  decisions  would  warrant.  But 
the  case  before  us  cannot  be  brought  even  within  the  principles  of 
Greasly  v.  Codling. 

In  England,  the  tendency  of  more  recent  decisions  has  been  rather 
to  restrict  the  rule  regulating  the  cases  in  which  this  description  of 
action  may  be  maintained  ;  and  we  agree  with  what  was  said  by  Martin, 
B.,  in  the  late  case  of  Winterbottom  v.  Derby,  that  the  rules  "of  law 
allowing  such  actions  ought  not  to  be  extended. 

The  case  of  Winterbottom  v.  Derby,  L.  R.  2  Exch.  316,  decided  in 
1867,  was  very  analogous   to  this.     The  plaintiff  sued  for  damages 
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caused  bj'  the  obstrnctlon  by  the  defendant  of  a  highway,  being  a 
public  footway,  alleging  "  that  he  was  on  divers  days  hindered  and 
prevented  from  passing  and  re-passing  over  and  along  said  footway  and 
using  the  same,  and- was  obliged  to  incur,  and  did  incur,  on  divers  da}-s, 
great  expense  in  and  about  removing  said  obstructions,  in  order  that 
he  might,  and  before  he  could,  pass  and  re-pass  over  and  along  the  said 
footway,  and  use  the  same  in  and  about  his  lawful  business  and  affairs, 
and  was  greatly  hindered  and  delayed  in  and  about  the  same."  It  was 
decided,  all  the  judges  concurring,  that  the  action  could  not  be  main- 
tained. In  the  course  of  the  argument  Kelly,  C  B.,  said :  "  But  he  i§ 
not  damaged  more  than  others  of  the  public  who  may  happen  to  pass 
along  the  way.  The  result  of  thi^  argument  would  seem  to  be  that 
every  individual  who  attempted  to  pass  along  the  path  could  bring  an 
action."  And  in  rendering  his  judgment,  after  stating  that  the  plaintiff 
had  suffered  an  inconvenience  common  to  all  who  happened  to  pass  that 
way,  the  same  learned  judge  remarked :  "I  think  that  to  hold  the  action 
maintainable  would  be  equivalent  to  saying  it  is  impossible  to  imagine 
circumstances  in  which  an  action  could  not  be  maintained."  This 
observation,  we  think,  may  be  applied  with  great  propriety  to  the 
present  case. 

In  the  same  opinion  the  true  principle  is  stated  to  be,  "  that  he  and 
he  only  can  maintain  an  action  for  an  obstruction  who  has  sustained 
some  damage  peculiar  to  himself,  his  trade  or  calling." 

As  no  such  damage  is  alleged  in  the  declaration  in  this  case  we  are 
of  opinion  the  demurrer  ought  to  have  been  sustained.  The  judgment 
must  therefore  be  reversed  ;  and  it  is  of  course  unnecessary  to  express 
any  opinion  upon  the  questions  presented  by  the  bills  of  exceptions. 

Judgment  reversedt 

[A  dissenting  opinion  by  Stewart,  J.,  is  omitted.] 
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1827.    7  Cowen,  609. 

On  certiorari  from  a  justice's  court.  Dart  sued  Pierce,  in  the  Court 
below,  for  a  nuisance,  in  building  a  fence  across  a  public  highway,  near 
the  residence  of  the  plaintiff  below,  in  consequence  of  which  he  com- 
plained that  he  had  received  special  damage. 

Several  questions  were  now  raised  by  the  counsel  for  the  plaintiff  in 
error,  which  it  is  not  deemed  important  to  notice.  The  main  ques- 
tions were,  whether  the  special  damage  received  by  the  plaintiff  below 
was  of  that  nature  and  extent  which  would  warrant  an  action  by  him, 
or,  whether  the  remedy  lay  in  a  public  prosecution  only  ;  and  whether, 
if  the  plaintiff  below  could  otherwise  have  sustained  an  action,  it  was 
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not  barred  by  his  having  abated  the  nuisance.     The  facts  as  to  these 
two  he'ads  will  be  found  sufficiently  stated  in  the  opinion  of  the  Court. 

Zi.  Monson,  for  the  plaintiff  in  error. 

E.  Root  and  S.  B.  Hohbie,  contra. 

Cdria.  (After  overruling  several  minor  objections  raised  by  the  coun- 
sel for  the  plaintiflFin  error.)  The  only  real  questions  are  (1),  Whether 
the  plaintiff  below  showed  such  special  damage  as  entitled  him  to 
recover ;  and  (2),  If  that  was  shown,  whether  his  abating  the  nuisance 
was  such  a  remedy  as  barred  his  action. 

In  considering  the  special  damage,  we  must  lay  out  of  view  the  fact 
now  set  up,  that  the  road  was  more  contiguous,  and  therefore  more 
beneficial  to  the  plaintiff  below  than  to  others.  He  might  have  been 
more  injured  by  the  obstruction  on  this  account  than  others  ;  but  it  is 
not  such  an  injury  as  the  law  will  notice.  The  right  of  action  for 
obstructing  a  highway  can  never  be  determined  by  the  distance  at 
which  the  party  resides  from  it.  All  the  cases  agree  that  there  must  be 
some  specific  damage  to  the  party  before  he  can  sue. 

The  only  evidence  of  damage  in  this  case  is  derived  from  the  testi- 
mony of  Seely.  He  swears  that  Dart  had  considerable  trouble  in  pull- 
ing down  the  fence.  The  witness  was  with  Dart  four  times  when  he 
pulled  it  down  ;  once  when  Dart  was  returning  from  church,  and  again 
when  he  had  been  out  and  was  returning  home  in  a  severe  rain  storm. 

The  defendant  openly  declared  at  the  trial  that  he  had  erected  the 
fence,  and  intended  to  do  it  again ;  though  we  understand  from  the 
return  that  he  had  not  yet  done  so  at  the  time  of  the  trial,  after  it  was 
last  abated  by  the  plaintiff. 

The  damage  to  the  plaintiff  was  but  a  trifle.  It  consisted  in  the  delay 
and  the  time  spent  in  abating  the  nuisance.  Gibbs  would  not  place  it 
higher  than  six  cents  at  each  abatement,  or  twenty-flve  cents  in  the 
whole. 

It  is  conceded  that  special  damage  would  maintain  the  action ;  but 
denied  that  this  is  the  kind  of  damage  intended  by  the  rule.  The 
question  is  certainly  not  without  its  difficulties.  The  English  cases 
have  fluctuated  ;  and  until  a  recent  decision  of  the  King's  Bench  no  rule 
defining  the  nature  or  limit  of  the  individual  injury  which  is  to  warrant 
the  action  can  be  found.  In  Hart  v.  Bassett,  T.  Jones,  156,  it  was 
held  enough  that  the  plaintiff  was  obliged  by  the  obstruction  to  convey 
his  tithes  by  a  more  circuitous  route.  Iveson  v.  Moor,  Caith.  451 ,  gave 
an  action  where  the  plaintiff  was  prevented  from  carrying  his  coal  in 
carts  and  carriages ;  and  Chichester  v.  Lethbridge,  Willes,  71,  holds 
that  obstructing  the  highway  by  bars,  &c.,  and  withholding  the  plaintiff 
from  abating  the  nuisance  so  that  he  could  pass,  was  sufficient. 

Hubert  v.  Groves,  1  Esp.  Eep.  148,  and  which  was  considered  by  the 
King's  Bench  on  motion  for  a  new  trial,  held,  that  being  put  to  the 
necessity  of  going  a  circuitous  route  was  not  such  special  damage  as 
would  warrant  the  action.    And  there  is  a  dictum  in  Paine  v.  Partrich, 

38 
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Carth.  194,  that  delay  of  a  journey  bj'  which  one  is  damnified  and  some 
important  affair  neglected  is  insufficient.  • 

Nor  are  the  American  cases  exactly  uniform.  In  Hughes  v.  Seiser, 
1  Bin.  463,  where  the  cases  already  mentioned  are  considered,  the 
plaintiff  recovered  on  the  ground  that  he  was  prevented  from  passing 
down  the  Big  Schuylkill  with  his  rafts.  But  in  Jiarr  v.  Stevens,  1 
Bibb's  Kentucky  Rep.  293,  Trimble,  J.,  in  delivering  the  opinion  of  the 
Court,  says  it  is  not  enough  that  one  is  turned  out  of  his  way ;  and  he 
seems  to  require  that  some  corporal  damage  should  arise  from  the 
injury. 

The  late  case  of  Hose  v.  Miles,  4  M.  &  S.  101,  overrules  the  dictum 
in  Paine  v.  Partrich,  and  the  case  of  Hubert  v.  Groves.     It  adopts  the 
other  English  cases,  with  the  principle  oi  Hughes  v.  Reiser ;  and,  for 
the  first  time,  seems  to  furnish  an  express  general  rule  for  the  class  of 
cases  which  we  are  considering.    The  plaintiffs  passage  down  a  public 
navigable  river  was  obstructed,  and  he  was  put  to  expense  in  going  a 
circuitous  route.    An  action  on  the  case  for  this  injury  was  sustained  \ 
by  the  whole  Court ;  and  we  think  the  principle  to  be  extracted  from  1 
the  case  is,  that  any,  the  least  injury  to  an  individual,  as  an  expense  of  I 
time  or  money,  or  labor,  &c.,  entitles  him  to  an  action.     It  is  a  special) 
damage,  as  contra-distinguished  from  the  injury  to  the  public  in  gen-j 
eral,  which  is  theoretical,  or  resting  in  presumption  of  law  onh'.     Lord 
EUenboroQgh  said  the  injurj'  did  not  rest  merely  in  contemplation.    The 
plaintiff  was  impeded  in  the  act  of  navigating,  and  incurred  expense. 
If  a  man's  time  or  money  is  valuable  it  seemed  to  him  that  this  was  a 
particular  damage. 

Such  seems  to  be  the  distinction  deducible  from  a  majority  of  the 
cases. 

In  the  case  at  bar,  the  plaintiff  was  certainly  put  to  some  expense.  \ 
There  was  a  delay  and  labor  in  abating  the  nuisance  so  that  he  might  i 
proceed  on  the  road.  True,  the  injury  was  trivial ;  and  it  is  not  diffl- 1 
cult  to  see  that  the  damages  are  excessive.  But  we  cannot  interfere  \ 
on  that  ground  where  the  action  below  is  for  a  tort. 

But  it  is  contended  that  the  remedy  by  action  was  barred  by  the 
abatement ;  that  the  plaintiff,  having  taken  the  means  of  redress  into 
his  own  hands,  is  concluded,  as  in  case  of  distraining  an  article  damage 
feasant.  We  do  not  understand  this  to  be  the  effect  of  removing  a^i 
nuisance.  True,  it  is  treated  in  the  books  as  a  remedy*  hy  the  act  of 
the  party.  But  it  does  not  operate  to  redress  the  injury  like  a  distress. 
It  is  preventive  merelj';  and  resembles  more  an  entry  into  land,  or 
recaption  of  personal  property.  Neither  will  bar  an  action  for  the  origi- 
nal invasion  of  the  plaintiff's  right.  Suppose  in  -this  case  the  plaintifl's 
horse  or  carriage  had  been  injured  ;  would  it  be  pretended  that  his  after- 
wards throwing  down  the  fence  should  operate  as  an  indemnity?  The 
case  at  bar  depends  on  the  same  principle. 

The  judgment  below  should  be  aflirmed.  Judgment  affirmed. 
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1867.     Law  Reports,  2  Exchequer,  316. 

Declaration.  That  the  defendant  on  divers  daj's  wrongfully  ob- 
structed a  certain  public  footway,  in  the  township  of  Pilkington,  in  the 
parish  of  Prestwieh,  in  the  county  of  Lancaster,  by  placing  upon  and 
across  the  said  footway,  in  divers  places,  posts,  rails,  and  fences, 
wherebj'  the  plaintiff  was  on  divers  da^-s  hindered  and  prevented  from 
passing  and  repassing  over  and  along  the  said  footway,  and  using  the 
same,  and  was  obliged  to  incur,  and  did  incur,  on  divers  days,  great 
expense  in  and  about  removing  the  said  obstructions,  in  order  that  he 
might  and  before  he  could,  pass  and  repass  over  and  along  the  said 
footway,  and  use  the  same  in  and  about  his  lawful  business  and  affairs, 
and  was  greatly  hindered  and  delayed  in  and  about  the  same. 

Pleas:  1.  Not  guilty;  2.  Traverse  that  the  footway  was  a  public 
footway.     Issue  thereon. 

The  action  was  brought  to  try  the  right  of  the  public  to  use  a  foot- 
way across  some  property  belonging  to  the  Earl  of  Derby,  leading  from 
a  lane  called  Park  Lane,  in  the  township  of  Pilkington,  to  Prestwieh, 
and  thence  to  Manchester.  At  the  trial  before  Mellor,  J.,  at  the  last 
Manchester  spring  assizes,  it  was  proved  that  the  plaintiff,  who  resided 
near  Manchester,  had  from  time  to  time  made  use  of  the  footway  with- 
out any  objection  on  the  part  of  the  defendant  or  his  agent.  About 
three  years  ago,  however,  the  defendant's  agent,  who  lived  close  to  the 
land  crossed  b}'  the  footway,  began  to  make  great  alterations,  and 
erected  some  fences  and  other  obstructions  upon  the  way.  He  also 
ploughed  over  a  portion  ^f  it,  and  in  some  parts  almost  obliterated  it. 
The  plaintiff,  in  spite  of  the  path  having  thus  become  less  convenient, 
continued  to  use  it.  On  Sunday  the  6th  of  Maj',  1866,  whilst  he  was 
approaching  the  Park  Lane  end  of  the  path,  with  a  view  of  passing 
along  it,  he  met  the  defendant's  agent,  who  informed  him  that  there  was 
no  road  that  way.  The  plaintiff  replied  tliat  there  was  one,  which  he 
had  often  used  before,  and  intended  to  use  on  that  day,  and  after 
making  this  observation,  passed  along  the  footway.  On  the  16th  of 
August,  1866,  he  again,  in  company  with  some  friends,  went  to  Park 
Lane,  with  the  intention  of  traversing  the  footwa}'.  He  found  it 
obstructed,  and  was  delayed  whilst  some  persons  under  his  directions, 
and  at  his  expense,  removed  the  obstructions.  On  several  subsequent 
occasions  he  renewed  the  attempt  to  use  the  path,  but  on  each  was 
either  obliged  to  turn  back,  in  consequence  of  obstructions  being 
placed  across  it,  or  else  was  delajed  whilst  those  obstructions  were 
removed.  He  suffered  no  other  damage  bej-ond  being  thus  forced,  in 
common  with  all  other  persons  attempting  to  use  the  path,  either  to 
retrace  his  steps  and  pursue  his  journey  by  another  road,  or  else  to 
remove  the  obstructions.    The  footway  was  the  shortest  and  most  con- 
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venient  way  from  his  house  to  Prestwich.  He  had  been  in  the  habit 
of  using  it  either  for  the  purpose  of  taking  a  walk,  or  of  going  to  see 
friends  at  Prestwich,  or  otherwise  for  pleasure  or  profit. 

In  order  to  show  that  the  way  was  a  public  way,  acts  of  user  over  it 
were  proved,  extending  over  nearly  seventy  years.  But  the  land  it 
crossed  had,  during  the  whole  period,  been  on  lease ;  and  it  was  con- 
tended on  behalf  of  the  defendant  that  he,  as  reversioner,  was  therefore 
not  bound  by  these  acts,  and  that  no  dedication  by  him  or  his  ancestors 
of  the  footway  to  the  public  could  be  presumed  from  them.  But  the 
learned  judge  told  the  jury  that,  from  long  continued  user,  going  back 
indeed  as  far  as  living  memory  could  go,  they  were  at  liberty,  if  they 
pleased,  to  infer  a  dedication  of  tfie  footway  to  the  public,  by  Lord 
Derby's  ancestor,  at  a  time  antecedent  to  the  land  being  on  lease.  The 
jury  found  a  verdict  for  the  plaintiff,  and  leave  was  reserved  to  the 
defendant  to  move  to  enter  a  nonsuit,  on  the  ground  that  the  plaintiff 
had  not  given  sufficient  evidence  of  damage  to  entitle  him  to  maintain 
the  action. 

April  17.  TempJ,e,  Q.  C.  (Jones,  Q.  C,  and  J.  A.  Hussell,  with 
him),  moved  accordingly,  and  in  arrest  of  judgment,  on  the  ground 
that  the  declaration  did  not  allege  any  sufficient  cause  of  action  ;  and 
also  for  a  new  trial,  on  the  ground  that  the  verdict  was  against  the 
weight  of  the  evidence,  and  of  misdirection  on  the  part  of  the  learned 
judge  in  this,  that  he  told  the  jury  thej-  might  presume  a  dedication  of 
the  public  footway  against  the  defendant,  the  reversioner,  from  acts 
of  user  in  the  period  during  which  the  land  had  been  on  lease.  In 
support  of  this  last  point  he  cited  Wood  v.  Veal,  5  B.  &  A.  454  (E.  C. 
L.  E.  vol.  7),  where  it  was  held  that  there  could  be  no  dedication  of  a 
way  to  the  public  by  a  tenant  for  ninetj--nine  years,  without  the  consent 
of  the  owner  of  the  fee,  and  that  permission  by  the  tenant  would  not 
bind  the  reversioner  after  the  expiration  of  the  term.  In  that  case  there 
had  been  user  as  far  back  as  living  memory  went.  He  also  cited 
£axter  v.  Taylor,  4  B.  &  Ad.  72  (E.  C.  L.  R.  vol.  24). 

The  Court  (Kelly,  C.  B.,  Martin,  Bramwell,  and  Pigoit,  BB.), 
without  desiring  to  cast  any  doubt  on  the  authorities  cited,  thought  that 
there  had  been  no  misdirection,  and  on  that  point,  therefore,  refused 
the  rule.     On  the  remaining  points  they  granted  a  rule. 

June  1,  6.  James,  Q.  C.,  Quain,  Q.  C,  and  H.  G.  Williams; 
showed  cause.  —  The  plaintiff  suffered  an  inconvenience  peculiar  to 
himself  He  resided  in  the  neighborhood  of  the  path,  and  his  most 
direct  road  to  a  place  to  which  he  had  frequent  occasion  to  go,  was 
along  it.  Then  by  the  obstructions  he  was  delayed,  either  whilst  he 
had  them  removed,  or  by  being  forced  to  go  a  roundabout  way  to  his 
destination.    He  is  thus  damaged  beyond  the  rest  of  the  public. 

[Kelly,  C.  B.  But  he  is  not  damaged  more  than  others  of  the 
pubhc  who  may  happen  to  pass  along  the  way.  Tlie  result  of  this 
argument  would  seem  to  be  that  every  individual  who  attempted  to  pass 
along  this  path  could  bring  an  action.] 
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Every  one  actuallj'  obstructed,  and  who  is  driven  either  to  go  back 
or  is  delayed  whilst  removing  the  obstruction  could  maintain  an  action  ; 
and  if  it  be  said  this  would  lead  to  a  multiplicity  of  actions,,  the  answer 
is,  that  the  person  causing  the  obstruction  would  have  brought  them  on 
himself.  An  indictment  for  obstructing  a  highway  is  grounded  on  the 
possibility,  and  not  the  fact,  of  the  public  being  prevented  from  using 
it ;  but  any  one  who  suffers,  personally,  positive  inconvenience  from  the 
obstruction  need  not  have  recourse  to  an  indictment.  He  can  maintain 
his  action  for  the  personal  injury  he  has  sustained  ;  Com.  Dig.  Action 
for  Nuisance  (C.)  294 ;  Meynell  v.  SaUmarsh,  1  Keb.  847 ;  Hart  v. 
Bassett,  Sir  T.  Jones,  166,  4  Vin.  Abr.  519 ;  Iveson  v.  Moore,  1  Ld. 
Raym.  486 ;  Bose  v.  Mies,  4  M.  &  S.  101  (E.  C.  L.  R.  vol.  30),  ex- 
plaining Hubert  v.  Groves,  1  Esp.  148 ;  Eose  v.  Groves,  5  M.  &  G. 
613  (E.  C.  L.  R.  vol.  44). 

[Channell,  B.  The  principle  laid  down  in  Iveson  v.  Moore,. and 
the  other  cases,  is  sound.  The  qu^tion  is,  as  to  the  proper  mode  of 
applying  it.] 

That  principle  is,  that  delay,  however  caused,  whether  in  removing 
the  obstruction  or  going  a  less  convenient  way,  is-  a  cause  of  action.: 
Greasly  v.  Codling,  2  Bing.  263  (E.  C.  L.-  R.  vol.  9)  ;  Wiggins  v. 
Boddington,  3  C.  &  P.  544  (E.  C.  L.  R.  vol.  14).  In  Chichester  v. 
LethbriAge,  Willes,  71,  the  action  was  held  to  be  maintainable  on  either 
of  two  grounds.  First,  because  the  defendant  had  offered  personal 
opposition  to  the  nuisance  being  abated;  and,  secondly,  because  the 
plaintiff  had  been  delaj-ed ;  and  JSrle,  C.  J.,  is  in  error  in  stating  in 
Jtichet  V.  Metropolitan  Railway  Company,  5  B.  &  S.  156, 160,  34  L.  J. 
Q.  B.  257,  259,  that  the  decision  rested  on  the  first  ground  only, 

[Channell,  B.  That  ground  seems  the  more  intelligible.  The 
plaintiff  in  that  case  was  prevented  from  abating  the  nuisance,  and  was 
thus  entitled  to  bring  his  action.] 

The  decision  of  Willes,  C.  J.,  rests  distinctly  on  both  grounds. 

Temple,  Q.  C,  Jones,  Q.  C,  and  J.  A.  Russell,  in  support  of  the 
rule.  —  All  the  cases  cited  are  distinguishable.  In  all  of  those  in  which 
the  action  has  been  held  maintainable  the  plaintiff  has  suffered  a  greater 
inconvenience  than  the  rest  of  the  public,  who  are  obstructed  in  the 
exercise  of  their  right ; .  see  per  Erie,  C.  J.,  in  Ricket  v.  Metropolitan 
Railway  Company,  5  B.  &  S.  159,  34  L.  J,  Q.  B.  259.  Thus,  in  Hart 
V.  Bassett,  Sir  T.  Jones,  156,  4  Vin.  Abr.  519,  the  plaintiff  was  pre- 
vented from  carrying  home  tithes.  But  in  Paine  v.  Partrich,  Carth. 
191,  where  the  plaintiff's  damage,  as  here,  was  a  short  delay,  it  was 
held  that  this  injury,  not  being  be3ond  that  suffered  by  the  public  in 
general,  was  not  actionable.  The  rule  of  law  is  accurately  laid  down 
by  Lord  EUenborough,  C.  J.,  in  Rose  v.  Miles,  4  M.  &  S.  102,  who 
says  that  the  damage  must  be  "  something  substantially  more  injurious  " 
to  the  individual  than  to  other  people.  In  the  present  case  the  plaintiff 
neither  proved  nor  alleged  such  substantial  injurj'. 

Kelly,  C.  B.      The  substantial  point  for  our  decision  in  this  case  is 
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whether  this  action  is  maintainable.  The  rule  of  law  on  the  subject, 
which  is  well  laid  down  in  the  case  of  Micket  v.  Metropolitan  Railway 
Company,  5  B.  &  S.  156,  34  L.  J.  Q.  B.  257,  is,  that  in  order  to  entitle 
a  plaintiff  to  maintain  an  action;  he  must  show  a  particular  damage 
suffered  by  himself  over  and  above  that  suffered  by  all  the  Queen's 
subjects.  I  will  refer  to  one  or  two  authorities  in  support  of  this  prop- 
osition. The  leading  case  is  that  of  Ivesonv.  Moore,  1  Ld.  Kaym.  486  ; 
and  it  is  laid  down  there  by  Lord  Holt  that  there  must  be  a  particular 
damage  done  to  a  particular  person  in  order  to  found  an  action,  other- 
wise there  would  be  danger  of  a  multiplicit}'  of  actions.  It  was  observed, 
indeed,  diiriug  the  argument,  that  people  must  be  careful  not  to  violate 
the  law,  and  if  they  do  so,  they  must  take  the  consequences.  Observe, 
however,  to  what  this  argument  may  lead.  It  often,  for  some  reason  or 
other,  becomes  absolutely  necessary  to  set  up  an  obstruction  in  a  high- 
waj'.  For  example,  commissioners  of  sewers,  gas  companies,  or 
commissioners  for  draining,  paving,  or  lighting  may  be  obliged  for  a 
time  to  obstruct  a  highway.  Now,  suppose  it  were  to  turn  out  that 
there  was  some  want  of  authority  for  the  appointment  of  the  commis- 
sioners, or  some  unintentional  deviation  froin  the  statutory  powers 
conferred  on  them,  they  would  of  course  be  liable  to  an  indictment  for 
wrongfully  obstructing  the  highway.  But  if  we  were  to  hold  that  everj'- 
body  who  merely  walked  up  to  the  obstruction,  or  who  chose  to  incur 
some  expenses  in  removing  it,  might  bring  his  action  on  the  case  for 
being  obstructed,  there  would  really  be  no  limit  to  the  number  of 
actions  which  might  be  brought. 

Again,  let  us  look  further  at  the  general  nature  of  the  cases  where 
an  action  for  obstruction  has  been  held  to  be  maintainable.  In  Iveson 
V.  Moore,  1  Ld.  Eaj^m.  486,  the  plaintiff  was  the  possessor  of  a  collierj-, 
and  was  obliged,  in  order  to  obtain  the  profits  of  his  trade,  to  take 
laden  carts  and  wagons,  almost  every  day,  along  a  certain  highway. 
Then,  by  reason  of  that  highway  being  obstructed,  he  personally  sus- 
tained pecuniary  damage.  That  was  clearlj'  special  damage  to  the 
plaintiff  alone.  Once  more,  look  at  another  case,  —  a  case  which  appa- 
rently makes  most  for  the  plaintiff;  I  refer  to  Hart  v.  Bassett,  Sir  T. 
Jones,  156,  4  Vin.  Abr.  519.  There  the  plaintiff,  a  farmer  of  tithes, 
was  prevented,  by  the  defendant's  obstruction,  from  carrying  them  home, 
and  the  obstruction  must  have  been  attended  with  considerable  loss  to 
the  plaintiff.  He  had  to  take  tithe,  and  he  was  liable  to  an  action  if  he 
allowed  the  tithe  to  be  injured  on  the  ground,  or  if  it  was  not  taken 
within  a  reasonable  time.  The  plaintiff,  then,  in  that  case,  was  obliged, 
in  consequence  of  the  obstruction,  to  spend  extra  money  in  the  dis- 
charge of  his  lawful  calling.  That,  therefore,  was  clearly  a  case 
where  there  was  a  peculiar  pecuniary  damage  suffered  personally  by  the 
plaintiff. 

With  regard  to  the  cases  cited  for  the  other  side,  and  to  the  la,w  as 
to  the  cases  where  an  auction  has  been  held  to  be  not  maintainable,  it 
may,  perhaps,  be  difficult  to  reconcile  them.     But  it  is  impossible  to 
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look  at  the  case  of  Micket  v.  Metropolitan  Railway  Company,  5 
B.  &  S.  156,  34  L.  J.  Q.  B.  257,  and  at  the  observations  in  the  judg- 
ments of  the  learned  law  lords  on  it,-'  without  seeing  that  they  thought 
the  law  had  been  too  far  extended  in  the  direction  of  allowing  this 
description  of  action  to  be  brought.  In  this  case,  therefore,  where 
there  was  no  pecuniary  damage  —  where  the  plaintiff  merely,  on  one  or 
more  occasions,  went  up  to  the  obstruction  and  returned,  and  on  other 
occasions  went  and  removed  the  obstruction  —  that  is  to  saj-,  where  he 
suffered  an  inconvenience  common  to  all  who  happened  to  pass  that  waj-, 
—  I  think  that  to  hold  the  action  maintainable  would  be  equivalent  to 
saying  it  is  impossible  to  imagine  circumstances  in  which  such  an  action 
could  not  be  maintained. 

Then  there  is   the  particular  allegation   in   the   declaration  as  to 
expense,  stating  that  the  plaintiff  "  was  obliged  to  incur,  and  did  incur 
on  divers  daj-s,  great  expense  in  and  about  removing  the  said  obstruc- 
tions."    That  raises   the   question   whether  this   sort  of  damage   is 
recoverable.    I  think  not ;  for  if  it  were,  an^'body  who  desires  to  raise 
the  question  of  the  legality  of  an  obstruction  has  only  to  go  and  remove 
it,  and  then  bring  his  action  for  the  expense  of  removing  it.    There 
would  then  be  two  modes  open  to  everybody  of  trying  whether  the 
obstruction  was  lawful,  nkmelj',  by  indictment  or  bj'  action.    But  if  a 
person  chose  the  latter  way,  and  removes  the  obstruction,  he  only  incurs 
an  expense  such  as  any  one  who  might  go  to  remove  the  obstruction 
would  incur.     The  damage  is  in  one  sense  special,  but  it  is,  in  fact,  \ 
common  to  all  who  might  wish,  by  removing  the  obstruction,  to  raise  . 
the  question  of  the  right  of  the  public  to  use  the  way.     Upon  the  ' 
authorities,  then,  and  especially  relying  on  Iveson  v.  Moore,  1  Ld. 
Eaym.  486,  and  Micket  v.  Metropolitan  Railway  Company,  5  B.  &  S. 
186,  34  L.  J.  Q.  B.  257, 1  am  of  opinion  that  the  true  principle  is,  that  / 
he  and  he  only  can  maintain  an  action  for  an  obstruction  who  has  sus-  j 
tained  some  damage  peculiar  to  hiinself,  his  trade,  or  calling.     A  mere 
passer-by  cannot  do  so,  nor  can  a  person  who  thinks  fit  to  go  and 
remove  the  obstruction.     To  say  that  they  could,  would  really  in  effect 
be  to  say  that  any  of  the  Queen's  subjects  could.    We  must  therefore 
make  the  rule  absolute  to  enter  a  verdict  for  the  defendant  on  the  plea 
of  not  guilty. 

Martin,  B.  I  am  of  the  same  opinion.  I  do  not  think  that  damager 
of  the  sort  proved  here  is  sufficient  to  enable  the  plaintiff  to  maintain) 
this  action.  I  have,  indeed,  some  doubt  whether  we  ought  not  to  arrest 
the.  judgment.  But  whatever  course  we  take  in  point  of  form,  I  feel 
that  we  ought  not  to  extend  the  rule  which  regulates  the  cases  in  which 
this  description  of  action  may  be  maintained. 

Channell,  B.  I  am  of  opinion  that  the  defendant  is  entitled  to  have 
'a  Verdict  on  the  plea  of  not  guilty.     The  plaintiflf  cannot  maintain  this 

1  Tfte  judgment  of  the  Court  of  Exchequer  Chamher  was  affinned  in  the  House  of 
Lords  on  the  16th  of  May  last  (see  Weekly  Notes,  vol.  ii.  p.  157)  ;  and  the  judgments 
of  the  learned  law  lords  had  been  handed  to  the  Lord  Chief  Baron  during  the  argument. 
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/action  without  showing  that  he  has  suffered  damage  beyond  and  in 
'  excess  of  what  other  people  have  suffered,  and  he  has,  in  my  judgment, 
failed  to  show  any  such  damage.  But  I  do  not  think  that  we  should 
arrest  the  judgment.  The  right  course  is,  in  my  opinion,  to  enter  a 
verdict  for  the  defendant  on  the  plea  of  not  guilty.  My  reason  for  say^ 
ing  so  is  this :  —  an  application  to  arrest  judgment  assumes  that  all  the 
allegations  in  the  declaration  are  proved,  either  because  they  have  not 
been  traversed,  or  because,  if  they  have  been,  the  issues  raised  on  them 
have  been  found  in  favor  of  the  party  against  whom  the  application  is 
made.  Therefore,  though  for  convenience  the  two  questions  as  to 
arresting  judgment  or  entering  a  verdict  are  often  argued  together,  a 
motion  in  arrest  of  judgment  assumes  that  the  verdict  stands  ;  and  I 
am  not  prepared  to  say  that,  in  that  event,  and  assuming  the  truth  of 
the  declaration  in  toto,  we  should  arrest  the  judgment.  Then,  again,  I 
do  not  think  we  ought  to  enter  a  nonsuit.  In  point  of  form,  leave  was 
reserved  to  do  so,  and  to  do  nothing  else.  But  where  a  plaintiff  has 
obtained  a  verdict  on  a  material  issue,  it  would  not  be  just  to  enter  a 
nonsuit,  even  though  leave  so  to  enter  it  was  in  form  reserved.  I  think, 
however,  that  we  ought  to  enter  the  verdict  for  the  defendant  on  the 
first  issue,  just  in  the  same  manner  as  if  the  reservation  had  been  to  do 
that  instead  of  to  enter  a  nonsuit.  The  real  meaning  of  reserving  leave 
is  to  raise  a  point  of  law  for  the  consideration  of  the  Court,  and  they 
have  to  deal  with  the  case  as  they  think  best  in  the  interests  of  justice. 
Whether  it  is  formally  to  enter  a  verdict  or  nonsuit,  or  to  do  only  the 
one  or  the  other,  does  not,  in  my  judgment,  make  any  difference  in  the 
power  of  the  Court  to  deal  with  the  case  as  they  think  best. 

Hule  absolute  accordingly. 
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1880.     Law  Reports,  14  Chancery  Division,  42.' 

Action  brought  to  restrain  an  alleged  nuisance  and  for  damages. 

Plaintiff  was  the  occupier  of  a  house  and  shop  situate  on  the  east 
side  of  Fetter  lane,  in  the  city  of  London,  where  he  carried  on  business 
as  a  dealer  in  pictures,  old  china,  and  other  curiosities,  and  also  as  a 
tailor.  The  house  was  situate  on  the  north  side  of,  and  was  bounded 
on  the  south  side  by,  a  narrow  passage,  which  led  in  an  easterly  direc- 
tion out  of  Fetter  lane  into  a  narrow  court  called  Fleur-de-Lis  court, 
which  ran  in  a  direction  approximately  parallel  to  Fetter  lane.  This 
court  was  also  approached  by  another  narrow  passage  (which  was 
known  as  part  of  Fleur-de-Lis  court),  leading  eastward  out  of  Fetter 
lane,  but  situate  south  of,  and  nearer  to  Fleet  street,  than  the  passage 
which  led  by  the  plaintiff's  house  (which  will  for  the  sake  of  distinction 

1  Portions  of  the  opinion  are  omitted.  —  Ed. 
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be  henceforth  called  "  the  plaintiffs  passage").  Both  the  passages, 
as  well  as  Fleur-de-Lis  court,  were  public  thoroughfares.  The  north 
end  of  Fleur-de-Lis  court  communicated  with  another  passage  called 
Trinity  Church  passage,  which  was  situate  to  the  north  of  plaintiffs 
house  and  ran  eastward  out  of  Fetter ,  lane.  The  east  end  of  the 
plaintiflfs  bouse  was  bounded  by  Fleur-de-Lis  court.  The  plaintiflfs 
shop  had  a  window  looking  on  Fetter  lane,  and  another  window  look- 
ing on  plaintiff's  passage,  and  the  entrance  door  of  the  shop,  as  well 
as  the  private  door  of  the  house,  opened  on  the  plaintiflfs  passage. 

On  the  east  side  of  Fleur-de-Lis  court,  and  nearly  opposite  the  east 
end  of  the  plaintiflfs  house,  were  some  premises  belonging  to  a  societ}' 
called  the  Scottish  Corporation.  Access  could  be  obtained  to  these 
premises  from  Fetter  lane  by  means  of  any  of  the  three  passages 
which  led  from  it  into  Fleur-de-Lis  court,  that  is,.  Trinity  Church  pas- 
sage, the  plaintiflTs  passage,  and  the  passage  forming  part  of  Fleur- 
de-Lis  court  further  to  the  south.  The  onlj'  other  mode  of  access  to 
the  premises  was  through  a  narrow  court  called  Crane  court,  which 
led  direct  from  the  north  side  of  Fleet  street  to  the  south  side  of  the 
premises.  The  distance  of  the  premises  from  Fleet  street  by  Crane 
court  was  eighty-four  yards ;  the  distance  from  Fetter  lane  by  the 
plaintiflfs  passage  was  about  fifty  feet.  No  cart  or  wagon  could 
approach  close  to  the  premises,  all  the  passages  by  which  access 
could  be  obtained  being  only  footways.  The  nearest  point  to  which 
carts  or  wagons  could  approach  was  the  .  Fetter  lane  end  of  the 
plaintiff's  passage.  The  entrance  to  Fleur-de-Lis  court  from  Trinity 
Church  passage  was  too  narrow  to  be  used  for  the  carrying  of  building 
materials. 

The  defendant,  a  builder,  entered  into  a  contract  with  the  Scottish 
Corporation  for  the  rebuilding  of  a  new  hall  on  their  premises  in  place  j 
of  an  old  hall  which  had  been  then  recently  destroyed  by  fire.     The  I 
defendant's  operations  were  commenced  on  the  21st  of  May,   1879, 
and  were  continued  for  some  months.     The  operations  consisted  of 
pulling  down  what  remained  of  the  old  hall,  removing  the  old  mate- 
rials, excavating  the  foundations  of  the  new  hall,  removing  the  earth 
excavated,  carrying  in  the  new  materials,  and  the  scaffolding  and  other 
implements  employed  in  the  erection  of  the  new  building,  and  removing 
those  implements  when  the  work  was  completed.     The  new  materials 
included  more  than  200,000  brick,  a  number  of  iron  girders,  and  a 
quantity  of  stone,  some  of  which  was  brought  in  large  blocks,  which 
were  afterward  cut  up  in  Fleur-de-Lis  court,  sand  and  lime.     The 
greater  part  of  the  old  materials  were  carried  out,   and  the  greater/" 
part  of  the  new  materials   were   carried  in  through  the  plaintiff's  i 
passage. 

The  writ  in  the  action  was  issued  on  the  7th  of  August,  1879,  at 
which  time  the  defendant's  building  operations  were  still  in  progress. 
By  his  statement  of  claim,  delivered  on  tiie  29th  of  October,  1879,  the 
plaintiff  alleged  various  acts  of  trespass  on  the  part  of  the  defendants, 
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and  various  injuries  and  nuisances  caused  to  him  by  the  defendant's 
acts.  The  main  ground  of  the  complaint  was  contained  in  the  follow- 
ing allegations :  — 

"  The  defendant  in  the  course  of  his  building  operations  at  various 
times  has  entirely  prevented  any  access  to  and  during  the  whole  thereof 
has  greatly  and  needlessly  interfered  with  the  means  of  access  to  the 
plaiutiflfs  house,  and  in  particular  to  the  front  part  thereof,  used  by 
him  as  a  shop.  On  numerous  occasions  the  defendant  has  blocked  up 
the  said  passage"  (i.  e.,  the  plaintiffs  passage)  "  so  as  to  prevent  any 
one,  including  the  plaintiff  and  his  customers,  from  going  into  or  out 
of  th«  said  passage,  and  on  the  same  and  on  other  occasions  he  has 
blocked  up  the  doorways  of  the  plaintiffs  house.  He  has  also  at  im- 
proper times,  particularly  during  the  business  hours  of  the  day,  and 
for  an  unreasonable  length  of  time,  blocked  up  the  street  and  occupied 
the  pavement  in  front  of  the  plaintiffs  house,  bj'  keeping  his  horses, 
carts,  building  materials,  and  workmen  there  standing." 

Tbe  plaintiff  alleged  that  by  these  acts  of  the  defendant  his  cus- 
tomers, and  other  persons  who  would  have  become  his  customers,  had 
been  prevented  from  going  to  his  shop  and  from  looking  into  the 
windows  thereof  to  observe  the  articles  exposed  for  sale  therein,  and 
that  his  business  had  been  greath*  injured  thereby,  and  his  average 
takings  seriously  diminished. 

The  plaintiff  claimed  an  injunction  and  damages. 

By  his  statement  of  defence  the  defendant  denied  the  alleged  wrong- 
ful acts,  and  denied  that  the  plaintiflf  had  been  injured  by  reason  of 
any  act  done  by  him.  And  he  alleged  that  he  had  a  right  to  use  the 
plaintiffs  passage  in  connection  with  his  buUding  operations  in  the 
manner  in  which  he  had  used  it. 

North,  Q.  C,  and  /Seward  Brice,  for  plaintiff. 

Cookson,  Q.  C,  and  Northmore  Lawrence,  for  defendant. 

Fkt,  J.,  after  stating  the  nature  of  the  relief  claimed,  and  observ- 
ing that  the  trespasses  proved,  as  distinguished  from  the  nuisance, 
were  of  the  most  trifling  description,  and  that  he  could  only  award  the 
plaintiff  one  farthing  damages  in  respect  of  them,  continued :  — 

The  serious  part  of  the  case  arises  out  of  the  allegation  of  loss  of 
custom  to  the  plaintiff  in  his  character  of  a  dealer  in  articles  of  anti- 
quit}^,  old  china,  and  so  forth,  and  a  tailor. 

With  regard  to  the  business  of  a  tailor  there  is  no  evidence  of  loss ; 
the  other  business  I  shall  consider  presently. 

The  plaintiff  puts  his  case  in  two  waj-s.  He  says,  first,  the  defend- 
ant has  created  a  public  nuisance,  which  has  resulted  in  special  or 
peculiar  damage  to  me  in  consequence  of  the  place  where  I  reside  and 
the  place  where  the  nuisance  has  been  committed  being  so  near  to 
each  other ;  and,  secondly,  I  have  a  private  right  of  entrance  from  the 
highway  to  my  dwelling-house,  and  that  private  right  the  defendant 
has  interfered  with. 

Before  I  consider  those  rights  separately,  I  must  inquire  whether 


FRITZ   V.  HOBSON.  603 

the  defendant's  user  of  the  roadway  of  Fetter  lane  and  the  plaintiffs 
passage  has  been  reasonable  or  unreasonable. 

[The  learned  judge  here  stated  the  law  and  recapitulated  the  facts 
bearing  on  this  question.     He  then  proceeded  as  follows.] 

Under  these  circumstances  it  appears  to  me  that  to  carry  on  the 
whole  of  the  defendant's  operations  through  the  plaintiff's  passage  was 
not  reasonable.  I  am  unable  to  see  any  reason  why  a  large  pro- 
portion of  the  old  materials  might  not  have  been  carried  down  Crane 
court,  or  why  a  much  larger  proportion  might  not  have  been  carried 
down  Fleur-de-Lis  court,  and  the  inconvenience  necessarily  created  by 
carrying  away  rubbish  of  that  character  distributed  over  the  whole  of 
the  passages  which  gave  access  to  the  site.  Further  than  that,  it  ap- 
pears to  me  that  the  defendant,  having  regard  to  the  peculiar  difficulties 
of  the  case,  should  have  made  some  different  arrangement  as  to  the 
time  during  which  his  operations  were  carried  on.  In  fact  he  carried 
them  on  during  the  busiest  hours  of  the  day,  and  took  no  pains  to 
diminish  the  inconvenience  by  carrying  them  on  early  in  the  morning  or 
late  at  night. 

What  was  the  result  to  the  plaintiff  of  the  operations  thus  carried 
on  by  the  defendant.  Undoubtedly  the  passage  by  his  house  was  for 
a  long  period  of  time  practically  devoted  to  the  defendant's  building 
operations.  For  exactly  how  many  days  it  was  unsafe  to  cross  that 
passage  I  do  not  know,  but  certainly  for  months  those  operations  went 
on ;  and  it  appears  to  me  that  they  went  on  in  such  a  manner  as  to 
render  it  exceedingly  difficult,  if  not  impossible,  for  persons  coming  up 
from  Fleet  street  on  the  eastern  side  of  Fetter  lane,  to  obtain  access 
to  the  plaintiffs  premises,  and  the  natural  effect  would  be  to  drive 
away  persons  who  might  have  become  customers  of  the  plaintiff,  and 
to  render  the  access  to  his  house  so  difficult  that  most  persons  would 
abandon  passing  along  that  side  of  the  road.  And  there  is  some  evi- 
dence that  persons  who  were  in  the  frequent  habit  of  going  to  the 
plaintiff's  house  as  customers  ceased  to  do  so  during  a  portion  of  the 
time  in  which  these  operations  were  going  on. 

What  then  has  been  the  result  of  these  operations  to  the  plaintiff? 
I  have  come  to  the  conclusion  that  the  plaintiff  has  proved  that  he  has 
sustained  considerable  loss  in  his  business  as  a  dealer  in  old  curiosities 
in  consequence  of  the  defendant's  operations,  and  although  it  is  very 
difficult  to  assess  the  amount- of  that  loss,  I  have,  sitting  as  a  judge  of 
fact,  arrived  at  the  conclusion  that  he  has  sustained  loss  to  the  extent 
of  £60. 

Then  arises  the  question,  does  this  state  of  circumstances  give  rise 
to  any  legal  right  in  the  plaintiff?  The  cases  of  Hose  v.  Groves,  5 
Man.  &  G.  613,  and  Zyon  v.  Fishmongers'  Co.,  1  App.  Cas.  662 ; 
s.  c,  17  Eng.  Rep.  51,  appear  to  me  to  establish  this,  that  where  the 
private  right  of  the  owner  of  land  of  access  to  a  highway  is  unlawfully 
interfered  with,  he  may  recover  damages  from  the  wrong-doer  to  the 
extent  of  his  loss  of  profits  in  his  business  carried  on  at  that  place. 
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The  case  of  Rose  v.  Groves  was  a  case  of  an  owner  of  riparian  prop- 
ertj-,  and  it  is  referred  to  by  Lord  Chancellor  Cairns  in  Lyon  v. 
Fishmongers'  Go.  Lord  Cairns  also  cited  some  observations  of  Lord 
Hatherly,  when  Vice-Chancellor,  in  Attorney-General  v.  Conservators 
of  the  Thames,  1  H.  &  M.  1,  to  this  effect :  "  I  apprehend  that  the  right 
of  the  owner  of  a  private  wharf,  or  of  a  roadside  propertj',  to  have  ac- 
cess thereto,  is  a  totally  different  right  from  the  public  right  of  passing 
and  repassing  along  the  highwaj^  on  the  river. .  The  existence  of  such 
private  right  of  access  was  recognized  in  Hose  v.  Groves.  As  1  under- 
stand the  judgment  in  that  case,  it  went  not  upon  the  ground  of  public 
nuisance,  accompanied  by  particular  damage  to  the  plaintiff,,  but  on 
the  principle  that  a  private  right  of  the  plaintiff  had  been  interfered 
with.  .  .  .  Independently  of  the  authorities,  it  appears  to  me  quite 
clear  that  the  right  of  a  man  to  step  from  his  own  land  on  to  a  high- 
way is  something  quite  different  from  the  public  right  of  using  the 
highway.  The  pubUc  have  no  right  to  step  on  the  land  of  a  private 
proprietor  adjoining  the  road,  and  though  it  is  easy  to  suggest  meta- 
physical difficulties  when  an  attempt  is  made  'to  define  the  private  as 
distinguished  from  the  public  right,  or  to  explain  how  the  one  could  be 
infringed  without  at  the  same  time  interfering  with  the  other,  this  does 
not  alter  the  character  of  the  right."  Appljing  that  principle  to  the. 
present  case,  it  appears  to  me  on  the  evidence .  that  the  access  to 
the  plaintiff's  door  in  the  passage  was  interfered  with  by  the  acts  of  the 
defendant,  which  I  hold  to  have  been  unreasonable  and  therefore 
wrongful,  and,  that  being  so,  the  cases  to  which  I  have  referred  are 
authorities  for  the  plaintiff,  and  show  that  he  is  entitled  to  recover  the 
amount  of  loss  which  he  has  suffered  in  the  business  which  he  carries 
on  upon  his  property. 

But  I  will  consider  the  case  further  on  the  ground  of  the  private 
injury  resulting  from  the  public  nuisance.  The  conditions  under  which 
a  private  person  may  recover  in  such  a  case  as  that  are  well  expressed 
in  the  judgment  of  Lord  Justice  Brett,  then  a  member  of  the  Court  of 
Common  Pleas,  in  Benjamin  v.  Storr,  L.  K.  9  C.  P.  406;  s.  q.,  15 
Eng.  Rep.  231.  He  said:  "The  cases  referred  to  upon  this  subject 
show  that  there  are  three  things  which  the  plaintiff  must  substantiate, 
beyond  the  existence  of  the  mere  public  nuisance,  before  he  can  be 
entitled  to  recover.  In  the  first  place,  he  must  show  a  particular  injury 
to  himself  beyond  that  which  is  suffered  by  the  rest  of  the  public." 
Now  I  ask  whether  in  this  case  the  plaintiff  has  or  has  not  sustained  ' 
that  particular  injury  from  the  public  nuisance?  It  appears  to  me 
that  he  has. 

The  case  of  Iveson  v.  Moore,  1  Ld.  Raym.  486  ;  12  Mod.  262,  is 
one  of  great  authority.  It  is  reported  in  numerous  books.  It  has 
found  its  way  into  the  various  digests  of  the  law,  and  was  cited  with 
approval  in  Itickett  v.  Metropolitan  Railway  Co.,  5  B.  &  S.  156,  by 
the  Court  of  Exchequer  Chamber,  and  the  case  itself  was  decided  by 
the  Court  of  Exchequer  Chamber.    Now,  as  cited  in  Comyn's  Digest 
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(5th  ed.),  vol.  1,  p.  278,  that  case  resulted  In  this,  "  If  A.  has  a 
colliery,  and  B.  stops  up  a  highway  near  it,  whereby  nothing  can  pass 
to  his  colliery,  an  action  on  the  case  lies  ;  for  he  ought  to  be  remedied 
in  particular,  though  it  was  a  highway  for  all."  And  accordinglj',  in 
Benjamin  v.  Storr,  Lord  Justice  Brett  considered  that  "if  by  reason 
of  the  access  to  his  premises  being  obstructed  for  an  unreasonable 
time,  and  in  an  unreasonable  manner,  the  plaintiffs  customers  were  pre- 
vented from  coming  to  his  coffee-shop,  and  he  suffered  a  material 
diminution  of  trade,  that  might  be  a  particular,  a  direct,  and  a  sub- 
stantial damage."  No  doubt  JRickett  v.  Metropolitan  Mailway  Co., 
L.  R.  2  H.  L.  175,  shows  that  where  the  obstruction  is  at  a  consid- 
erable distance  and  temporary,  and  the  injury  which  the  plaintiff 
sustains  is  only  in  common  with  a  large  number  of  other  persons,  such 
a  right  of  action  does  not  arise.  But  it  appears  to  me  that  the  present 
case  is  far  more  like  Iveson  v.  Moore  and  benjamin  v.  Storr,  than 
either  Wilkes  v.  Hungerford  Market  Co.,  2  Bing.  N.  C.  281,  or 
Mickett  V.  Metropolitan  Mailway  Co.,  supra,  and  that  there  is  here 
that  particular  injury  to  the  plaintiff,  resulting  from  a  public  nuisance,  . 
which  is  referred  to  in  the  cases. 

The  second  condition  which  is  referred  to  by  the  Lord  Justice  Brett 
in  Benjamin  v.  Storr,  L.  R.  9  C.  P.  407 ;  s.  c,  10  Eng.  Rep.  231,  is 
this :  "  Other  cases,"  he  says,  "  show  that  the  injury  to  the  individual ' 
must  be  direct,  and  not  a  mere  consequential  injury."  Now,  I  have 
already  considered  that  point,  and  the  cases  to  which  I  have  referred 
seem  to  show  that  the  injurj'  in  this  case  is  sufiicientlj-  direct.  Lastly, 
the  Lord  Justice  says:  "  The  injurj-  must  be  shown  to  be  of  a  sub-( 
stantial  character,  not  fleeting  or  evanescent."  What  is  the  meaning 
of  those  words,  "fleeting  or  evanescent"?  It  is  not  perhaps  easj'  to 
answer  the  question,  but  it  appears  to  me  that  nothing  can  be  deemed 
to  be  fleeting  or  evanescent  which  results  in  substantial  damage,  and 
that  the  question  therefore  is  to  be  answered  not  by  time,  but  bj'  the 
effects  upon  the  plamtiff;  and  accordingly  in  Iveson  \.  Moore,  1  Ld. 
Raym.  486 ;  12  Mod.  262,  which,  as  it  appears  to  me,  I  am  bound  to 
treat  as  law,  I  find  that  the  interruption  of  a  highway  for  a  month  was 
deemed  a  sufficient  interference  to  give  the  plaintiff  a  right  of  action. 
The  result  therefore  to  my  mind  is  this,  that  even  upon  the  ground  of 
public  nuisance,  the  plaintiff  has  made  out  his  case,  and  it  follows  from 
what  I  have  already  said  that  he  is  entitled  to  judgment  for  damages  to 
the  extent  of  £60. 

[Remainder  of  opinion  omitted.] 
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BRAYTON  V.   CITY  OF  FALL   RIVER. 

1873.     113  Massachusetts,  218.1 

Action  of  toet.  The  evidence  introduced  by  the  plaintiff  tended  to 
establish  the  following  facts :  — 

Plaintiff  was  the  owner  of  a  wharf  and  adjoining  land,  situated  upon 
a  creek  in  which  the  tide  ebbs  and  flows,  and  which  is  the  outlet  of  a 
natural  stream  flowing  from  the  Watuppa  Ponds  to  the  sea.  Upon  said 
premises  the  plaintiff  carried  on  the  flour  and  grain  business,  and  had 
done  so  for  many  years,  grinding  annually  from  225,000  to  275,000 
bushels  of  grain,  which  was  brought  to  him  in  vessels.  Before  the  com- 
mencement of  this  suit  the  city  of  Fall  River  constructed  a  system 
of  drains  or  sewers  by  which  the  water  over  a  large  tract  of  land  was 
collected  into  one  channel,  and  discharged  into  the  head  of  the  creek. 
The  gravel,  sand,  and  sediment  carried  bj'  the  sewers  accumulated,  and 
partially  filled  up  the  creek  in  front  of  plaintiff's  wharf.  In  conse- 
quence of  the  shoaling  of  the  water,  vessels  bringing  grain  to  the  plaintiff 
frequently  ran  aground  in  the  creek  opposite  his  land,  and  were  hauled 
by  him  to  a  point  as  near  his  elevator  as  possible,  in  doing  which  his 
tackle  was  frequently  broken  and  injured.  Plaintiff  consequently  light- 
ered the  vessels  to  get  them  to  his  elevator  so  as  to  discharge  them. 
The  cost  of  lightering  was  from  one  and  a  quarter  to  one  and  a  half  cents 
per  bushel ;  and  the  time  occupied  in  unloading  vessels  by  lightering  was 
much  longer  than  in  unloading  them  by  the  elevator.  In  consequence 
of  the  shoaling  plaintiff  was  compelled  to  emploj-  a  smaller  class  of  ves- 
sels to  bring  his  grain,  thus  increasing  the  rate  of  freight. 

Upon  the  close  of  the  plaintiff's  evidence,  the  Court  ruled,  as  matter 
of  law,  that  the  action  could  not  be  maintained.  A  verdict  was  directed 
for  the  defendants,  and  the  case  was  reported  to  the  Supreme  Court. 

tT.  M.  Morton,  Jr.,  for  plaintiff. 

T.  M.  Stetson  {J.  C.  Blaisdell  with  him),  for  defendants. 

MoKTON,  J.  [After  stating  the  case,  and  holding  that  the  city 
authorities  had  no  legal  right  to  so  manage  their  sewers  and  drains  as 
to  create  a  nuisance,  public  or  private.]  The  remaining  and  per- 
haps most  difficult  question  in  this  case  is,  whether  the  plaintiff  has 
proved  such  an  injurj'  as  entitles  him  to  maintain  a  private  action. 
There  is  no  doubt  as  to  the  general  rules  of  law  upon  this  subject.  ,  An- 
individual  cannot  maintain  a  private  action  for  a  public  nuisance  by 
reason  of  any  miury  wmcn  Tift  sntt'c^r.'i  in  common  witVUie  public.  The 
only  remedy  is  by  indictment  or  other  public  prosecution.  But  if,  bj- 
reason  of  a  public  nuisance,  an  individual  sustains  peculiar  injury,  dif- 
fering in  kind,  and  not  merely  in  degree  or  extent,  from  that  which  the 
general  public  sustains  from  the  same  cause,  he  may  recover  damages 

1  The  statement  has  been  much  ahridged.  Part  of  the  opinion  is  omitted  ;  also 
citations  of  counsel.  —  En. 
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in  a  private  suit  for  such  peculiar  injury.  The  difficulty  usually  is  in 
applying  these  rules,  and  determining  what  injuries  are  peculiar  and 
diflferent  in  kind  from  the  common  public  injury.  The  authorities  upon* 
the  subject  are  numerous,  but  we  shall  refer  only  to  a  few  of  the  cases 
decided  in  this  State,  where  the  tendency  has  been  to  restrict  the  right 
to  bring  a  private  suit  within  narrower  limits  than  seem  to  have  been 
adopted  in  some  of  the  English  cases. 

In  Bloody.  Nashua  &  Lowell  Hailroad  Co.,  2  Gray,  137,  the  nui- , 
sance  was  a  bridge  built  across  a  stream  in  such  a  manner  as  to  obstruct 
it,  the  plaintiff  owning  and  carrying  on  a  saw-mill  above  the  bridge.  It 
was  held  that  the  plaintiff  could  not  recover  for  damages  caused  by  the 
obstruction  of  the  stream  rendering  it  more  difficult  and  expensive  to 
float  logs  to  his  mill,  that  being  an  injurj^  suffered  by  the  plaintiff  in 
common  with  the  rest  of  the  public,  and  differing  only  in  degree  and  not 
in  kind ;  but  that  he  might  recover  for  setting  back  the  water  on  his 
mills,  that  being  an  inconvenience  special  and  peculiar  to  himself 

In  Srightman  v.  Fairhaven,  7  Graj',  271,  the  obstruction  complained 
of  was  a  bridge  across  a  navigable  stream.  The  plaintiff  owned  land 
above  the  bridge,  purchased  after  the  bridge  was  built,  and  claimed 
damages  upon  the  ground  that  the  obstruction  prevented  the  use  of  his 
land  as  a  spar  j'ard,  and  interfered  with  his  access  thereto  from  the  sea. 
But  the  Court  held  that  as  the  damages  claimed  were  "  such  as  might 
be  sustained  by  the  other  owners  of  land  on  the  stream  by  reason  of  its 
not  being  navigable,  and  tending  only  to  show  a  general  depreciation 
of  the  land  occasioned  by  the  obstructions  in  the  river,"  he  could  not 
maintain  a  private  action. 

In  Willard  v.  Cambridge,  3  Allen,  574,  the  alleged  nuisance  con- 
sisted in  the  removal  of  a  bridge  forming  a  part  of  a  highwaj' ;  the  plain- 
tiff had  a  lumber,  wood,  and  coal  wharf  adjacent  to  the  bridge,  and 
alleged  that  he  was  injured  in  his  business,  that  access  to  his  wharf 
was  destroyed,  that  his  houses  occupied  by  tenants  were  rendered  less 
desirable,  and  that  he  was  obliged  to  abate  from  his  rents  in  order 
to  keep  his  tenants.  But  the  Court  held  that  these  damages  were  of  the 
same  kind  as  those  caused  to  all  persons  who  had  occasion  to  use,  and 
who  owned  property  on,  the  highway  leading  to  the  bridge,  and  were 
not  special  or  peculiar  to  the  plaintiff  so  as  to  furnish  a  good  cause  of 
action. 

In  Fall  River  Iron  Wo7-7cs  Co.  v.  Old  Colony  &  Fall  River  Bail- 
road  Co.,  5  Allen,  221,  it  was  held  that  if  the  public  nuisance  com- 
plained of  merely  caused  an  obstruction  to  navigation,  the  plaintiffs 
had  no  private  remedy,  though  the  injury  sustained  by  them  was,  by 
reason  of  their  proximity  to  the  nuisance,  much  greater  in  degree  than 
that  sustained  by  others. 

The  case  of  Harvard  College. y.  Stearns,  15  Gray,  1,  at  first  view, 
seems  opposed  to  the  plaintiffs'  right  to  maintain  this  action.  There 
the  nuisance  consisted  in  filling  up  a  navigable  creek  so  as  to  cut  off  the 
plaintiffs'  access  to  their  land  bordering  on  the  creek,  and  it  was  held 
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that  the  action  could  not  be  maintained.    But  it  will  be  seen  that  the 
only  damage  claimed  by  the  plaintiffs  jas  for  the  diminished  value  of 

the  creek,  and  the  Court 


their  land  by  reason  of  the  obstruction  o: 
detide  the  case  upon  the  narrow  ground  thaT^the  auLluu  Wuuld  UoL  fie 
solely  for  this  injurj'.  In  the  opinion  the  Court  say :  "  No  evidence 
appears  to  have  been  offered,  or  any  claim  set  up  or  instructions  asked 
of  the  Court,  upon  the  ground  of  any  particular  actual  hindrance  or 
delay  to  the  plaintiffs,  or  obstruction  in  reference  to  any  case  of  actual 
intended  use  of  their  land  by  passing  through  the  creek.  The  claim 
was  for  injury  to  their  land  by  reason  of  an  obstruction  placed  in  a 
navigable  stream  or  public  way,  whereby  their  land  would  be  rendered 
more  difficult  of  access  and  less  valuable." 

The  case  at  bar  would  have  been  like  that,  if  the  plaintiff  had  merely 
proved  that  the  defendants  had  obstructed  the  creek,  and  that  such 
obstruction  had  diminished  the  value  of  his  wharf  by  making  the  access 
to  it  more  difficult. 

It  follows  from  the  authorities  we  have  cited  that  the  plaintiff  cannot 
maintain  a  private  action  for  any  loss  or  injury  to  him  arising  merely 
from  an  obstruction  to  navigation  caused  bj'  tha  defendants.  If,  for 
instance,  the  effect  of  the  defendants'  acts  had  been  merely  to  create  a 
bar  across  the  mouth  of  the  creek,  so  as  to  destroy  or  injure  its  naviga- 
bility, the  plaintiff  could  not  maintain  an  action  because  it  was  thereby 
rendered  more  difficult  and  expensive  to  reach  his  wharf,  or  because 
his  wharf  was  rendered  less  valuable.  Those  would  be  injuries  of  the 
same  kind  sustaindfl  by  all  other  persons  who  have  occasion  to  use  the 
creek,  or  who  owned  land  bordering  upon  it.  But  in  this  ease  the  evi- 
dence tended  to  show  that  the  effect  of  the  sewers  had  been  to  fill  up 
the  creek  directly  in  front  of  and  adjoining  the  plaintiff's  wharf,  so  that 
his  vessels  which  he  was  accustomed  to  employ  to  bring  grain  to 
his  wharf  and  elevator  could  not  lie  at  the  wharf  on  account  of  the 
diminished  depth  of  water.     We  are  of  opinion  that  this  was  an  injury 

lis  action; — He] 
By  the  filling 

up  of  the  creek  his  use  of  his  wharf  for  the  purposes  for  which  it  had 
been  constructed  and  actually  used,  was  impaired,  and  he  was  subject . 
to  an  inconvenience  and  injury  which  was  not  common  to  the  public. ' 
Suppose  a  person  had  tipped  stones  off  his  wharf,  forming  a  pile  which 
prevented  any  profitable  use  of  it.    Ijjrould  be  an  obstructiontothg, 
tJQn  of  the  creek,  and  to  that  extent  the  tniury"would  be  a  com- 
mon one  to  all  the  i 
hindrancS 

BSsed.' 


gpecial  and  peculiar  to  him,  for  which  he  may  HJaHlLain^ 
has  a  right  to  the  water  at  tus  wharf  at  its  natural  aeptn. 


ainti5~weuld  suff8F-ftp-rnJury,ln  the 

the  use  of  his  property,'  to  whicU  IIP  Ohe  else  would  be 


In  Blood  V.  Nashua  &  Lowell  Railroad  Co.,  ubi  supra,  the  plaintiff 
recovered  damages  because  an  obstruction  in  the  stream  caused  the 
water  to  flow  back  upon  his  mills. 

In  HasTcell  v.  N'ew  Bedford,  ubi  supra,  the  plaintiff  was  held  entitled 
to  recover,  among  other  elements  of  damage,  for  injuries  of  the  same 
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character  as  those  complained  of  in  this  case.     See  also  Stetson  v.  . 
Faxon,  19  Pick.  147  ;  Brewer  v.  Boston,  Clinton  &  Fitchburg  Bailroad 
Co.,  113  Mass.  52. 

Upon  the  whole  case  we  are  of  opinion  that  there  was  evidence  which 
should  have  been  submitted  to  the  jury,  tending  to  show  that  the 
defendants  illegally  created  a  nuisance  by  filling  up  the  creek,  and  that 
the  plaintiff  suffered  thereby  an  injary  special  and  peculjajdte  himself, 
for  which  he  is  entitled  to  recover  in  this  action. 

Verdict  set  aside. 


JEVESON  [IVESON]  v.  MOOR. 

9  William  3.     12  Modern,  262.1 

Case.  The  plaintiff  declared  (see  the  pleadings,  2  Salk.  730,  and 
3  Ld.  Ray.  436),  that  he  was  possessed,  for  a  certain  term  of  years  yet  to 
come,  of  a  certain  colliery  in  Dale,  near  the  highway  leading  from  such 
a  place  to  such  a  place,  et  sic  retrorsum,  through  which  his  customers 
used  to  come  and  go,  to  take  and  carry  away  the  coals  dug  out  of  his 
said  colliery ;  that  on  the  fourteenth  of  March,  in  the  ninth  year  of 
William  the  Third,  he  had  two  hundred  loads  of  coals  there  dug  ready 
for  sale ;  and  that  the  defendant,  intending  to  hinder  the  plaintiff  of 
the  benefit  of  his  colliery,  and  to  seduce  the  customers  from  the  plain- 
tiff's colliery  to  a  colliery  of  the  defendant's  near  adjacent,  after  the 
fourteenth  of  March,  and  before  the  action  brought,  laid  six  cartloads 
of  stones  and  an  ash  tree  athwart  the  said  highway  at  Dale,  within  the 
two  bounds  aforesaid,  and  continued  them  there  for  two  months  ;  per 
quod  the  plaintiff  lost  the  profit  and  benefit  of  his  coUierj' ;  and  also 
the  coals  lying  on  the  ground  were  much  damnified,  pro  defectu  empto- 
rum  ex  causa  prcedicta  sic  impedit  et  obstruct. 

On  not  guilty,  verdict  for  the  plaintiff;  and,  upon  motion  in  arrest 
of  judgment,  a  rule  made  Curia  adoisare  vult  indefinitely. 

The  court  argued  seriatim. 

And  first,  the3'  all  unanimously  agreed,  that  this  being  in  a  highway, 
and  consequently  a  public  nuisance,  no  action  would  lie  for  it,  generally 
speaking ;  but  if  any  person  had  a  particular  damage,  which  would  dis- 
tinguish his  case  from  that  of  all  the  rest  of  the  king's  subjects,  they  held 
that  an  action  would  lie  for  him,  if  he  laid  his  damage  specially  enough 
to  support  his  action. 

And  Gould  and  Turton,  justices,  held  the  plaintiff  had  done  so  here, 
especially  it  being  after  verdict. 

Gould,  J.  This  declaration  is  special  enough,  even  upon  demurrer, 
a  fortiori  after  verdict.     Indeed,  if, the  plaintiff  had  only  said  '■'■per 

1  The  same  case,  under  the  name  of  Iveson  v.  Moore,  is  reported  more  fully  in  1  Lord 
Raymond,  486 ;  and  is  also  reported  in  1  Salkeld,  15 ;  Carthew,  451 ;  Comberbach, 
480 ;  Comyn,  58  ;  and  Holt,  10.  —  Ed. 
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quod  his  carriage  could  not  pass  that  way,"  that  had  been  bad ;  because 
that  is  a  common  damage  with  the  rest  of  the  king's  subjects  ;  and,  at 
that  rate,  every  one  that  had  occasion  to  pass  that  way  would  have  his 
action,  which  would  beget  such  a  multiplicity  of  actions  as  the  law  will 
not  endure;  but  here  he  saj-s,  "per  quod  he  lost  the  sale  of  his  col- 
liery ; "  and  that  is  special.  1  Rol.  Ab.  pi.  8  ;  7  Hen.  7,  3 ;  Godbolt, 
343.  The  stopping  of  a  way  may  be  a  general  or  a  special  damnifica- 
tion ;  and  the  question  is  here,  Whether  per  quod  has  done  its  oflSce  ? 
It  is  objected,  that  it  does  not  appear  that, the  plaintiff  lost  any  buyer ; 
but  J  answer,  that  when  a  man  lays  a  special  damage  to  maintain 
his  action,  he  need  not,  many  times,  set  forth  the  precise  certainty 
thereof;  as  If  a  master  bring  trespass  for  beating  his  servant,  he  cannot 
recover  if  he  do  not  show  a  special  damage,  as  loss  of  service,  yet  he 
need  only  say  "per  quod  he  lost  his  service  per  magnum  tempus,"  and 
that  Is  well  enough ;  for  the  quantum  of  time  there  is  not  traversable. 
1  Leo.  136 ;  Hob.  284 ;  9  Co.  53.  In  an  action  for  a  private  nuisance, 
the  plaintiff  concluded  ad  nocumentum  of  his  house,  without  showing 
coment,  and  good ;  for  it  is  to  recover  damages  only.  So  here  it  is  not 
necessary  to  instance  who  the  buyers  were ;  for  it  appears,  first,  thatl 
the  coals  there  were  ready  for  sale ;  secondly,  that  the  way  was  stopped,! 
whereby,  &c.  There  is  a  difference  where  the  damage  is  the  result  o| 
one  single  instance,  as  loss  of  marriage,  which  cannot  be  but  to  one 
single  person,  there  It  ought  to  be  ascertained  who  that  person  was ; 
but  where  the  damage  is  complicated  of  man3-  instances,  as  here,  it  is 
otherwise ;  and  it  would  be  Inconvenient  If  it  were  not ;  for  it  might 
be  impossible  to  tell  who  his  customers  were  to  have  been ;  and  If  he 
had  named  some  and  failed  in  the  evidence  of  proving  a  loss  of  anj'  of 
them,  he  must  have  been  nonsuited ;  and  he  would  be  so  restrained  to 
them  mentioned  in  the  declaration,  that  he  could  give  evidence  of  none 
other.  But  it  is  otherwise  on  an  Indictment  for  barratry  (see  1  Term 
Eep.  752,  754)  ;  you  may  give  more  or  less  particulars  in  evidence  than 
j'ou  have  mentioned ;  because  that  only  raises  or  lessens  the  fine,  but 
here  It  is  to  have  damages  from  a  jury.  Secondly,  this  is  against  a 
wrong-doer ;  in  which  case  this  general  way  of  declaring  has  prevailed 
in  all  the  courts  In  Westminster  Hall ;  for  there  it  is  not  necessary  to 
make  a  title  to  the  plaintiff  further  than  generally,  "  that  be  was  pos- 
sessed, &c."  As  for  depriving  one  of  his  common,  vide  9  Hen.  6,  43, 
45  ;  27  Hen.  6,  1 ;  1  Vent.  274  ;  Trinity  Term,  27,  Car.  2,  Rol.  1501 ; 
1  Eol.  Ab.  63,  pi.  31 ;  1  Cro.  510 ;  11  Hen.  4,  pi.  44  h. ;  Hilary  Term, 
8  Will.  3,  Rol.  316,  in  C.  B.,  Baker  v.  Moon;  and  so  is  Sart  and 
Basseffs  Case,  2  Jones,  156 ;  Allen,  22  ;  1  Leo.  236 ;  Style,  107 ;  1  Vent 
13.     Eating  grass,  cum  averiis,  good,  without  more. 

TuRTON,  J.  An  action  will  not  lie  without  special  damage ;  Br. 
"Action  sur  Case,"  6,  '■'■Nuisance"  1 ;  Cro.  Eliz.  644  ;  5  Co.  William^s 
Case;  Vaughan,  335,  340,  341;  9  Co.  Mary's  Case;  2  Cro.  446; 
1  Rol.  Ab.  888 ;  1  Inst.  56 ;  Keb.  Menndl  and  Saltmarsh's  Case. 
Secondly,  if  special  damage  be  sufllciently  alleged,  the  quantum  of 
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them  is  not  material.  First,  here  it  appears  that  the  plaintiff  had  a 
colliery  exposed  to  sale ;  secondly,  that  this  was  the  waj'  through 
■which  his  customers  used  to  come  and  go  ;  thirdly,  that  tine  defendant 
malitiose,  &c.,  did  stop  this  way;  fourthly,  that  the  plaintiff  thereby 
lost  the  sale  of  his  coals ;  and  he  relied  upon  1  Rol.  Ab.  104.  And 
he  said  that  the  verdict  would  aid  it  at  all  events ;  and  for  defects 
cured  by  verdict  he  quoted  1  Keb.  847;  2  Saund.  250;  1  Vent.  114, 
126  ;  Jo.  125,  232  ;  1  Eol.  Ab.  63  ;  2  Cro.  565  ;  Cro.  Car.  510  ;  1  Eol. 
Ab.  88. 

EoKEBT,  J.  This  action  will  not  lie  without  special  damages  for  two 
reasons :  first,  because  it  is  a  general  injury  to  the  whole  bodj'  of  the 
kingdom,  and  therefore  the  action  is  given  only  to  the  king,  who  is  the 
head.  Secondly,  because  of  the  multiplicity  of  actions  that  would  ensue, 
if  every  one  might  have  an  action  that  is  stopped  of  this  waj-.  But 
when  an  action  is  upon  the  special  damage,  it  ought  to  be  so  certainly 
alleged,  as  that  the  Court  maj-  be  satisfied  that  it  is  a  special  damage. 
And  here  if  the  j^er  quod  had  been  omitted,  it  had  been  undoubtedly 
bad,  for  that  had  been  but  a  general  injury  ;  and  though  the^er  quod 
seems  to  have  two  things,  viz.,  the  loss  of  the  sale,  and  also  the  lessening 
the  value  of  the  coals,  yet  in  truth  all  is  but  one,  viz. ,  the  loss  of  the 
profit  of  his  colliery.  If  there  had  been  a  sufficient  cause  of  action' 
without  the  per  quod,  the  uncertain  laying  damages  under  the  per  quod 
\would  not  vitiate.  It  is  not  said  that  anj'  particular  person  intended 
to  buy,  and  hy  reason  of  this  stopping  forbore  it ;  and  he  compared  it 
i  t6  the  case  in  3  Bulstrode,  75,  where  the  plaintiff  had  laid  in  his  decla- 
ration, that  he  purposed  to  settle  land  upon  his  son,  and  to  let  part  to 
tenants ;  and  that  the  defendant  did  slander  his  title,  whereby,  &c. ; 
and  the  judgment  was  arrested,  because  he  had  not  shown  in  certain 
any  who  had  forborne  being  his  tenant  upon  that  account.  And  suppose 
the  case  of  Hart  v.  Bassett  to  be  law,  it  is  not  like  this  ;  for  there  was 
an  actual  damage  in  prcesenti,  but  here  is  only  a  potential  damage ; 
because  it  maj'  be  the  customers  would  not  have  come  if  the  way  had 
not  been  stopped ;  or  if  thej'  had  come,  it  may  be  he  had  not  agreed 
of  the  price  with  them.  But  it  is  objected,  they  could  not  name  their 
customers,  because  they  could  not  know  them.  I  answer,  it  is  for  that 
reason  they  ought  not  to  have  damage,  because  they  do  not  know  what 
damage  it  has  done  them ;  and  they  would  have  recovered  something 
for  perhaps  nothing. 

Holt,  C.  J.  The  action  will  not  lie  generally.  But  two  questions 
are  in  this  case  :  first,  whether  the  plaintiff  may  have  this  action  in  this 
case  generally,  in  respect  of  the  proximity  of  his  colliery  to  the  high- 
way? Secondlj',  whether  the  special  damage  be  so  laid  as  to  maintain 
the  action  ?  As  to  the  first,  the  action  will  not  lie  for  the  proximity ; 
for  though  the  waj'  be  more  convenient  for  him  than  to  others  of  the 
king's  subjects,  yet  he  has  no  more  right  to  the  way  than  the  rest  of 
the  king's  subjects,  and  therefore  is  no  more  entitled  to  an  action  for 
the  stopping  generally  than  another  ;  and  this  is  the  reason  of  Finiaux 
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V.  Hovedon,  3  Cro.  664.  Every  man  who  brings  an  action  for  an  injury, 
it  must  bear  proportion  to  the  right  which  he  has ;  as  where  one  has 
common  belonging  to  his  house  or  gi'ound,  or  a  way  to  his  house  or  ground, 
2  Saund.  115.  A.  seised  of  a  mill  in  a  town,  and  B. 'seised  of  another 
mill  in  the  same  town,  and  a  prescription,  that  inhabitants  should  come 
to  one  or  the  other  of  the  mills,  as  they  pleased,  if  inhabitants  come  to 
neither  they  both  must  join  in  the  action,  in  respect  of  the  right  which 
is  in  common ;  and  an  action  must  always  be  managed  according  to 
the  right ;  and  this  highway  was  made  for  all  the  king's  subjects. 

Secondly,  there  is  no  particular  damage,  for  the  oflfence  is  stopping 
the  highway ;  and  if  the  defendant  had  been  indicted  for  this,  the  in- 
dictment would  conclude  "  ad  commune  nocumentum  omnium,  subdit. 
domini  regis  per  illam  viam  transeun. ;  "  and  without  doubt  the  count 
would  have  been  bad  without  the  per  quod;  and  it  is  not  like  the  case 
put  by  my  Brother  Gould,  of  diverting  a  water-course  from  a  mill ;  for 
the  plaintiff  had  a  particular  right  in  the  water-course  to  his  mill ;  and 
so  was  the  case  of  St.  John  v.  Moody  ;  it  was  for  stopping  a  private 
waj',  and  the  per  quod  did  not  make  the  git  of  the  action.  But  in  all 
general  nuisances,  where  the  action  is  particular,  the  per  quod  makes 
the  git  of  the  action ;  and  there  it  must  be  made  certain.  The  case 
of  27  Hen.  8,  is  law,  if  righth-  understood ;  that  is,  an  action  will  lie, 
according  to  Fitzherbert,  if  special  damage  be  laid,  as  it  was  not  in  that 
case ;  and  according  to  Baldwin,  it  will  not  lie  without  special  damage, 
as  that  case  was ;  and  so  is  1  Inst.  66.  And  the  special  damage  must 
be  more  than  hindrance  of  passages,  as  falling  in,  breaking  hand,  or 
leg,  &c.,  and  I  always  understood  it  so.  It  is  objected,  that  he  lost 
his  customers,  and  that  that  is  particular.  I  answer,  such  a  precedent 
overthrows  all  the  books,  which  agree  that  damage  must  be  specially 
alleged ;  for  the  damages  must  support  the  action ;  and  therefore  they 
must  show  some  particular  customer  whom  this  stopping  hindered  to 
come.  As  to  the  case  in  1  Rol.  Ab.  63,  it  would  be  in  point,  but  I 
have  alwaj's  heard  it  denied  to  be  law;  and  the  same  author  in  the 
case  of  Fell  v.  Brewer,  Roll.  Rep.  56,  says,  that  loss  of  customers  is  no 
special  damage  in  such  a  case ;  but  where  words,  &c.,  in  themselves 
are  actionable,  such  an  allegation  with  a  per  quod  is  good,  in  aggra- 
vation of  damages ;  2  Rol.  Rep.  79 ;  1  Rol.  Ab.  36 ;  1  Cro.  140 ; 
2  Bulst.  276,  where  one  was  said  to  be  incontinent,  whereby  none  would 
marry  him,  and  not  good  ;  but  he  should  name  somebody  who  refused 
upon  that  account ;  and  there  is  no  diversitj-  between  the  principal  case 
and  an  action  for  words  which  in  themselves  are  not  actionable ;  for  in 
both  cases  there  must  be  a  special  damage.  This  is  like  the  case  of 
Paine  v.  Parterick,  3  Mod.  289,  and  Menel  v.  Saltmarsh,  1  Keb.  847. 
The  first  case  was  thus.  There  was  a  town  which  maintained  a  wherry 
for  all  passengers  paying  toll,  and  a  custom  that  the  inhabitants  of  the 
town  should  pass  gratis  ;  and  the  person  whose  ferry  it  was  gave  over 
keeping  it,  against  whom  one  of  the  inhabitants  brought  his  action ; 
the  custom  was  adjudged  good,  but  it  was  held  that  the  action  would 
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not  lie,  and  that  the  defendant  was  onl}'  punishable  b}'  indictment ;  and 
tliat  there  was  no  more  special  damage  to  the  inhabitants  of  the  town 
than  to  anj'  other,  by  the  cesser  of  the  feriy,  viz.  the  not  passing ;  and 
that  passing  free  was  only  consequential.  In  the  case  of  Menel  v.  Salt- 
marsh,  the  corn  was  rotten  because  he  himself  could  not  bring  it  home ; 
and  the  case  oi  Hart  v.  Bassett,  2  Jones,  156,  is  a  weak  case,  but  still 
the  declaration  there  was  better  than  this ;  for  it  appears  that  the  plain- 
tiff was  a  farmer  of  tithes,  and  was  liable  to  an  action  if  he  suffered 
the  tithes  to  lie  on  the  land  beyond  a  convenient  time ;  and  that  he 
was  also  put  to  great  expense.  If  an  action  be  made  maintainable  for 
such  imaginary  damages,  it  would  overthrow  the  maxim  in  law,  that  an 
action  does  not  lie  for  a  common  nuisance  ;  and  if  the  plaintiff  cannot 
tell  whose  custom  he  lost,  he  cannot  show  that  he  lost  anj-thing ;  and 
the  action  is  always  in  lieu  of  the  loss. 

Then  the  question  was,  the  Court  being  thus  divided,  how  judgment 
should  be? 

And  by  Holt,  C.  J.,  if  the  division  had  been  on  the  first  motion  in 
arrest  of  judgment,  before  any  rule  made,  the  plaintiff  must  have  had 
judgment ;  but  here  is  an  advisare  vult  indefinitely,  and  so  judgment 
cannot  be  entered  without  continuances ;  and  while  the  Court  is  divided, 
it  continues  an  advisare  vult.  If  the  rule  had  been  temporary  and 
expired,  the  matter  had  been  at  large.  But  he  said  a  writ  of  error  lay, 
and  therefore  there  must  be  judgment  one  way  or  other.  But  let  it 
stay  ;  et  sic  pendet.  Judgment  was  stayed.^ 


VENARD   V.   CROSS. 

1871.     8  Kansas,  248.^ 

Error  from  Coffey  District  Court,  where  judgment  was  rendered  in 
favor  of  defendant. 

JRuggles  &  Plumb,  for  plaintiff  in  error. 

Martin,  Burns  &  Case,  for  defendant  in  error. 

Brewer,  J.  This  was  an  action  brought  bj'  the  plaintiff  in  the  Dis- 
trict Court  to  abate  a  mill-dam,  and  perpetuallj'  enjoin  defendant  from 
maintaining  it.  Upon  the  final  hearing  judgment  was  rendered  for 
defendant,  and  the  plaintiff  brings  the  case  here  on  error. 

Two  grounds  for  relief  are  alleged  in  the  petition,  —  first,  the  flow- 
ing, by  the  erection  of  the  dam,  of  land  owned  by  plaintiff;  and  second, 
the  flowing  of  a  ford  across  the  Neosho  River,  so  as  to  make  it  impass- 
able, upon  which  ford  and  across  which  river  was  a  public  highway 

1  It  13  said,  that  by  the  consent  of  Holt,  0.  J.,  this  case  was  argued  before  all  the 
justices  of  the  Common  Pleas  and  barons  of  the  Exchequer  at  Serjeant's  Inn  ;  and  they 
were  all  of  opinion  for  the  plaintiff,  that  the  action  well  lay.     s.  c.  1  Ld.  Eay.  495. 

2  Statement  and  arguments  omitted.  Only  so  much  of  the  opinion  is  given  as 
relates  to  a  single  question.  —  Ed, 
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duly  and  legally  established,  and  plaintiflTs  only  means  of  ingress  and 
egress  to  his  lands.  To  the  second  of  these  grounds  only,  the  first 
being  unquestionably  good,  need  our  attention  be  directed  ;  and  on  its 
sufficiency  hinges  the  materiality  of  the  testimony  rejected.  It  is 
claimed  "  that  the  injuries  and  inconveniences  complained  of  by  plain- 
tiff are  such  only  as  are  suffered  by  him  in  common  with  every  citizen 
in  the  community  through  which  the  road  runs,"  and  that  therefore  the 
injuries  being  to  the  public,  the  public  only  can  maintain  an  action  to 
restrain  them.  That  the  injury  complained  of  is  a  public  nuisance,  an 
obstruction  of  the  public  highwaj',  is  obvious.  That  where  only  that 
fact  appears  no  private  person  can  maintain  an  action  to  abate  the 
nuisance,  is  equally  clear.  Where  a  nuisance  or  a  wrong  is  public,  the 
public  must  move  to  abate,  prevent,  or  punish.  When  private,  the  per- 
son injured  may  proceed.  Often,  however,  an  injury-  is  both  public 
and  private.  Then  relief  may  be  afforded  at  the  instance  of  either  the 
injured  public  or  the  injured  individual.  A  larceny  is  committed.  The 
public  is  wronged  by  the  infraction  of  its  laws  and  the  disturbance  of 
its  securitj',  and  it  may  prosecute  for  the  crime.  The  individual  is 
injured  by  the  loss  of  his  goods,  and  he  may  sue  to  recover  them  or 
their  value.  Both  actions  may  proceed  at  the  same  time.  So  is  it 
with  a  nuisance.  It  may  be  a  wrong  to  the  community  in  general  and 
a  particular  injury  to  an  individual.  This  particular  injury  to  an  indi-  y 
vidual  enables  him  to  maintain  an  action.  Thus  in  Sughes  v.  Heiser, 
1  Binney,  463,  it  was  decided  that  where  one  dams  a  river  that  is  a 
public  highway,  and  the  plaintiff  coming  down  with  rafts  is  prevented 
by  the  dam  from  descending  the  river,  the  interruption  is  actionable, 
for  it  is  a  consequential  injury  to  his  interest  and  rights  of  property. 
In  the  note  to  Ashhy  v.  White,  1  Smith's  Leading  Cases,  364,  it  is  said, 
"  There  are  cases  in  which  the  act  done  is  a  grievance  to  the  entire 
communit}-,  no  one  of  whom  is  injured  by  it  more  than  another  in  the 
kind  of  injurj',  though  one  may  be  much  more  injured  than  another  in 
degree.  In  such  a  case  the  mode  of  punishing  the  wrong-doer  is  by 
indictment,  and  by  indictment  onlj'.  Still,  if  any  person  have  sustained 
a  particular  injurj'  therefrom  beyond  that  of  his  fellow  citizens  (and  dif- 
fering in  kind),  he  may  maintain  an  action  in  respect  of  that  particular 
damnification.  Thus,  to  use  the  familiar  instance  put  by  the  text- 
writerS;  if  A.  dig  a  trench  across  the  highway,  this  is  the  subject  of  an 
indictment :  but  if  B.  fall  into  it,  then  the  particular  damage  sustained 
by  him  will  support  an  action."  Applj'  these  principles  to  the  allega- 
tions in  the  petition.  It  is  alleged  that  the  erection  of  the  dam  making 
the  ford  impassable  obstructs  the  highwaj-.  So  far  it  shows  simply  a 
wrong  to  the  public,  for  which  it  alone  can  maintain  an  action.  But 
the  petition  goes  further  and  alleges  that  this  highway  is  plaintiff's 
"only  means  of  ingress  and  egress"  to  his  land.  Obstructing  such' 
highway,  therefore,  prevents  his  access  to  his  lands.  Here  is  disclosedj 
a  particular  injury  to  plaintiff,  one  differing  not  merely  in  degree  but 
also  in  kind  from  that  suflTered  by  community  in  general.    Ifjarnot  that 
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/he  uses  this  highway  more  than  othei-s,  but  that  the  use  is  of  a  particular 

V  necessity  to  him,  affording  him  an  outlet  to  his  farm.     It  is  to  him  a 

/use  and  a  benefit  differing  from  those  enjoyed  by  the  public  at  large. 

Vhstructing  the  highway  destroys  that  particular  use  and  benefit.     He 

therefore  may  maintain  his  individual  action. 

[Remainder  of  opinion  omitted.] 

Judgment  reversed.     Case  remanded. 


WILKES  V.   HUNGERFOED  MARKET  COMPANY. 

1835.     2  Bingham's  New  Cases,  281.1 

Case.  The  declaration  alleged,  in  substance,  that  there  was  a  public 
footway  or  thoroughfare,  leading  from  the  Adelphi  over  divers  streets 
into  Craven  Court,  and  thence  over  Northumberland  Passage,  and 
thence  over  divers  streets  to  Whitehall;  also  a  certain  other  public 
footwaj-  or  thoroughfare,  leading  from  the  Strand  over  divers  streets 
into  Craven  Court,  and  thence  as  aforesaid ;  that  plaintiff  was  pos- 
sessed of  certain  premises,  situate  partly  in  Craven  Street  and  partly 
in  Northumberland  Passage,  in  which  premises  the  plaintiff  carried  on 
the  business  of  a  bookseller,  and  was  accustomed  to  make  profits  by 
the  sale  of  books  to  persons  passing  and  repassing  by  his  premises,  by, 
through,  and  along  the  said  thoroughfares ;  yet  defendants,  wrongfully 
and  for  a  long  time,  kept  said  thoroughfares  leading  from  the  Adelphi 
to  Craven  Court  and  from  the  Strand  to  Craven  Court  shut  and  closed 
up  ;  and  also  kept  Craven  Court  closed  ;  and  thereby  hindered  plaintiff 
from  carrying  on  his  business  in  as  beneficial  a  manner  as  he  otherwise 
would  have  done. 

At  the  trial  before  Tindal,  C.  J.,  it  appeared  that  the  plaintiff  was  a 
bookseller  carrying  on  business  in  Craven  Street ;  that  a  thoroughfare 
from  the  Adelphi  through  Heel  Alley,  Craven  Court,  and  Northumbei'- 
land  Court  to  Whitehall  and  Westminster,  passed  by  his  door ;  that 
his  customers  consisted  mainly  of  persons  frequenting  that  thorough- 
fare ;  that  it  had  been  obstructed  by  the  defendants  closing  Heel  Alley 
in  execution  of  works  authorized  by  an  act,  and  passengers  had  been 
prevented  from  following  that  track  for  a  period  of  about  eighteen 
months,  ending  with  July  the  2d,  1833  ;  that  the  obstruction  for  the 
last  three  months  of  that  period,  from  April  the  2nd  to  July  the  2nd, 
1833,  was  occasioned,  not  by  the  erection  of  the  buildings  which  the 
defendants  were  authorized  to  construct,  but  by  keeping  up  their  hoards 
after  the  building  was  completed  ;  that  such  continuance  of  the  hoards 
was  unreasonable  and  unnecessary  ;  and  that  the  loss  accruing  to  the 
plaintiff  in  his  business  of  a  bookseller  from  the  consequent  diversion 
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of  customers  who  might  otherwise  have  frequented  his  shop,  was 
£30,  being  £10  a  month.  The  action  was  commenced  on  the  30th  of 
December,  1833. 

A  verdict  having  been  found  for  the  plaintiff, 

Kelly,  pursuant  to  leave  reserved  at  the  trial,  moved  to  enter  a  non- 
suit, or  reduce  the  damages. 

A  rule  nisi  having  been  granted, 

Wilde,  and  Merewether,  Serjts.,  showed  cause. 
.    Kelly,  and  Channel!,  in  support  of  the  rule. 

TiNDAL,  C  J.  It  appears  to  me,  that  this  rule,  except  as  to  that  part 
of  it  which  seeks  a  reduction  of  damages,  must  be  discharged.  This  is 
an  action  on  the  case,  in  which  the  plaintiff  complains  of  an  injury  occa- 
sioned to  him  by  the  obstruction  of  a  right  of  way ;  and  he  puts  on 
record  an  allegation  of  specific  damage  to  himself  as  occupier  of  a  shop 
by  the  side  of  an  ancient  way  through  Hungerford  Market  to  Whitehall. 
The  declaration  alleges  that  at  the  time  of  the  committing  the  grievance 
by  the  defendants  there  was  a  thoroughfare  leading  from  the  Adelphi 
along  divers  streets  and  courts  into  Craven  Court,  and  thence  along 
other  streets  and  courts  into  Whitehall,  and  thence  back  again,  for  all 
persons  at  all  times ;  that  the  plaintiff  was  possessed  of  a  messuage 
adjoining  the  said  thoroughfare,  in  which  he  carried  on  the  business 
of  a  bookseller,  and  made  great  gains,  by  the  sale  of  books  to  persons 
passing  along  the  thoroughfare ;  that  the  defendants  wrongfully  kep6 
the  thoroughfare  closed  an  unreasonable  length  of  time,  and  during  that 
time  tliereby  prevented  the  plaintiff  from  carrying  on  his  business  in 
as  beneficial  a  manner  as  he  otherwise  would  have  done,  wherebj'  the 
plaintiff  was  deprived  of  divers  gains  which  would  otherwise  have  ac- 
crued to  him  ;  and  the  jurj'  have  found  that  the  defendants  did  continue 
the  obstruction  to  the  plaintiff's  right  of  way  an  unnecessary'  length  of 
time,  after  the  3d  of  April,  1833. 


The  next  question  is,  wWtio^  \\\\f  ,•=  cnf.h  f^  pof.iiH<.^  ^^^  private  jaS5^ 
agetoxEe  1Tla,intin  beyond  that  suffered  by  the  rest  of  his  Majesty's ' 


Subjects,  as  to  enaDie  mm  lo  sustain  an  action  against  the  defendants, 
ind  I  think,  in  conformity  with  the  greater  number  of  the  decisions, 
that  it  was.    The  injur}'  to  the  subjects  in  general  is,  that  they  cannot 
ilk  in  the  same  track  as  before ;  and  for  that  cause  alone  an  action 


on  the  case  would  not  lie ;  buF'the  injury  to  the  plaintiff  is,  the  loss 
/  of  a  trade,  which  but  for  this  obstruction  to  the  general  right  of  way  he 
"would  nave  enjoyea :  ana  tne  law  lias  said,  from  the  Year  Books  down- 
wards, that  if  a  party  has  sustained  anj-  peculiar  injury,  beyondthat 
^hich  affects  the  public  at  large,  an  action  will  lie  for  redress.     Is  the 
t^sent 


injury  lU  Luu  present  case  oi  iurl  uiitiimjier  or  non  nre  plaintiff,  in 
addition  to  a  right  of  way  which  he  enjoj'ed  in  common  with  others,  had 
a  shop  on  the  roadside,  the  business  of  which  was  supported  by  those 
who  passed :  all  who  passed  had  the  right  of  way ;  but  all  had  not 
shops  ;  that  is  the  observation  made  in  Baker  v.  Moore,  cited  in  Ivison 


WILKES  V.   HUNGEEFORD   MAEKET  CO.  617 

V.  Moore,  which  was  an  action  for  stopping  a  way  and  preventing  the 
carriage  of  coals.  In  Baker  v.  Moore,  the  refusal  of  the  plaintiffs  ten- 
ants to  remain  on  the  premises  was  considered  a  damage  sufficiently 
peculiar  and  private  to  entitle  the  plaintitt  to  sue  the  defendant  for  hav- 
ing  erected  a  wall  across  a  common  way  used  by  the  tenants.  Indeed, 
for  the  most  part  the  only  question  is,  whether  the  injury  to  the  indi- 
vidual is  such  as  to  be  the  direct,  necessary,  natural,  and  immejliate. 
consequence  oTThe  wiuugful  act. — 'S.ubert  v.  Uroves  has  been  relied 
~on  on  the  part  of  the*  defeudaiits :  but  the  gravamen  there  was  one 
which  applied  equally  to  all  his  Majesty's  subjects,  namely,  that  they 
were  obliged  to  go  in  a  more  circuitous  track,  and  not  one  which  affected 
the  plaintiff  above  others :  unless  that  be  a  sufficient  distinction  between 
Hubert  v.  Groves  and  the  present  case,  I  must  yield  to  the  greater  au- 
thority of  the  other  decisions. 

[The  opinions  of  Park  and  Gaselee,  JJ.,  are  omitted.] 

BosANQTjET,  J.  ...  As  to  the  second  question,  whether  this  injury 
was  so  special  and  particular  to  the  plaintiff  as  to  form  the  ground 
of  an  action,  the  principle  on  which  the  question  is  to  be  decided  is 
well  acknowledged.  The  difficulty  is  in  the  application,  and  extrern^  'I 
cases  maj'  be  put,  where  it  is  not  easy  to  draw  the  line  between  private  \ 
injury  and  public  inconvenience.  The  principle  is,  that  wlipre  an  jnrli., 
vidual  snat.ninsnri^  injury  frpn^  n.  nuisance  beyond  ~tbat  which  is  felt 
byTfie  pubiic^atlarge,  he  may  obtain  redress  bj'  an  action,  although 
for  the  public  injury  the  offender  can  onlj'  be  proceeded  against  by 
indictment. 

The  injury  of  which  the  plaintiff  complains  is,  injury  to  his  business 
as  a  shopkeeper ;  he  does  not  complain  of  being  stopped  in  passing  and 
repassing  as  others  have  been  stopped,  but  that,  bj'  the  obstruction  in 
question,  persons  who  frequented  his  shop  have  been  prevented  from 
approach.  It  ma}'  be  that  others  have  also  been  injured  in  the  same 
way,  and  a  case  has  been  put  in  argument  of  every  individual  shop- 
keeper in  a  long  line  of  streets  suffering  a  like  injurj'  from  the  same 
cause.  That  extreme  case,  however,  does  not  resemble  the  present, 
in  which  the  peculiar  injury  is  put  only  as  accruing  to  a  single 
individual. 

Several  authorities  have  been  cited,  and  among  them,  Hubert  v.  Groves, 
has  a  strong  bearing  on  the  present  case,  because  there  it  was  alleged 
in  the  declaration  "  that  the  plaintiff,  being  possessed  of  a  certain  mes- 
suage, &c.,  had  enjoj'ed  and  was  entitled  to  a  certain  waj'  from  and  out 
of  the  said  messuage,  &c.,  through,  along,  and  over  a  certain  street, 
called  Dean  Street,  for  himself,  his  servants,  &c.,  to  pass  and  repass, 
and  to  carry  all  things  necessary  for  his  business,  as  a  coal  and  timber 
merchant."  And  the  declaration  then  stated,  "  that  the  defendant  had 
deprived  him  of  all  benefit,  profit,  and  use  of  the  said  way,  by  laying 
large  quantities  of  earth  and  rubbish,  by  which  the  way  was  totally 
obstructed,  and  the  plaintifl?  prevented  from  enjoying  his  premises  and 
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carrying  on  his  trade  in  so  advantageous  a  mannner  as  he  had  a  right 
to  do,  and  by  which  the  plaintiff  was  obliged  to  carry  his  coals,  timber, 
&c.,  by  a  circuitous  and  inconvenient  way."  The  plaintiff  was  non- 
suited, and  the  Court  of  King's  Bench,  on  motion,  refused  to  set  the 
nonsuit  aside ;  we  must  see,  therefore,  whether  that  case  has  been  con- 
firmed, and  whether  it  is  supported  by  the  weight  of  other  authorities. 
Now  Baker  v.  Moore  is  a  very  strong  case,  because  there  the  injury 
complained  of  was  the  departure  of  the  plaintiff's  tenants  from  their 
several  occupations  in  consequence  of  the  defendants  having  built  a 
wall  across  a  way  they  were  entitled  to  use.  For  the  mere  act  of 
obstruction  in  passing  and  repassing  the  plaintiff  probably  could  not 
ha^  sued ;  nor  could  his  tenants  themselves,  as  mere  occupiers ;  but 
the  foundation  of  the  action  was,  though  it  rested  on  an  obstruction 
to  passing  and  repassing,  the  injury  occasioned  to  the  plaintiff  bj'  the 
deterioration  of  his  property.  That  applies  exactly  to  the  present  case. 
And  since  the  decision  of  Hubert  v.  Groves  we  have,  in  the  case  of 
Hose  v.  Miles,  the  deliberate  opinion  of  the  Court  of  King's  Bench. 
The  act  that  occasioned  the  obstruction  there  was  the  mooring  of  a 
barge  across  a  navigable  creek,  and  the  injury  to  the  individual  was  the 
loss  and  expense  occasioned  to  him  by  being  compelled  to  convey  his 
goods  overland.  On  that  ground  he  was  held  entitled  to  sustain  an 
action.  Then  in  this  Court  we  have  the  case  of  Greasly  v.  Codling, 
which,  as  the  plaintiff  (according  to  the  report  in  B.  Moore)  canied  on 
a  trade,  is  the  same  in  effect  as  Rose  v.  Miles. 

Rule  for  entering  nonsuit  discharged. 


BLACKWELL  v.   OLD   COLONY   E.   E.   CO. 

1877.     122  Massachusetts,  1.' 

Tort.  The  declaration  alleged,  in  substance,  that  plaintiff  was  the 
owner  of  a  parcel  of  land  and  a  wharf  on  a  navigable  river  and  arm  of 
the  sea ;  that  his  occupation,  among  other  things,  was  that  of  master 
mariner  and  coaster,  and  of  bu3'ing  and  selling  and  transporting  in  ves- 
sels, by  water,  goods  and  merchandise  to  and  from  his  land  and  wharf, 
and  to  and  from  various  ports,  and  that  he  used  said  wharf  for  landing, 
shipping,  and  storing  said  goods,  and  for  other  purposes  for  which  a 
wharf  is  commonly  used ;  that  plaintiff  charged  storage  on  goods  landed 
on  said  wharf,  and  in  various  ways  derived  a  large  income  from  said 
business  ;  that  plaintiff  was  the  owner  of  the  only  wharf  on  the  river 
used  for  such  purposes ;  that  the  defendants  wrongfully  and  unlawfully 
built  a  bridge,  without  a  draw,  across  said  river,  below  said  land  and 
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wharf,  and  between  it  and  the  sea,  and  so  low  and  near  the  river  as  to 
prevent  the  plaintiff  from  navigating  said  river  and  using  said  land  and 
wharf  as  aforesaid  ;  thereby  damaging  and  injuring  the  plaintiff  in  his 
said  land  and  wharf  and  business. 

A  demurrer  to  the  declaration  was  sustained  by  the  Superior  Court ; 
and  the  plaintiff  appealed. 

O.  Marston,  for  defendant. 

I<^.  A.  Perry,  for  plaintiff. 

Geay,  C.  J.  The  act  of  the  defendant,  for  which  the  plaintiff  in 
various  counts  seeks  compensation,  is  the  building  of  a  bridge  across  a 
navigable  stream  and  arm  of  the  sea.  The  direct  injury  alleged  is  to 
the  navigation  of  the  stream,  to  which  the  plaintiff  is  entitled  only  in 
common  with  the  whole  public ;  and  the  remedy  for  that  injury  is  by 
indictment,  and  not  by  private  action.  The  fact  that  the  plaintiff  alone 
now  navigates  the  stream,  or  has  a  wharf  thereon  at  which  he  carries 
on  business,  onlj-  shows  that  the  present  consequential  damage  to  him 
may  be  greater  in  degree  than  to  others,  but  does  not  show  that  the 
injury  is  different  in  kind,  or  that  other  riparian  proprietors  and  the 
rest  of  the  public  may  not,  whenever  they  use  the  stream,  suffer  in  the 
same  way.  The  case  has  no  analogy  to  those  in  which  an  obstruction 
in  a  navigable  stream  sets  back  the  water  upon  the  plaintiff's  land,  or, 
being  against  the  front  of  his  land,  entirely  cuts  off  his  access  to  the 
stream,  and  thereby  causes  a  direct  and  peculiar  injury  to  his  estate,  or 
in  which  the  carrying  on  of  an  offensive  trade  creates  a  nuisance  to  the 
plaintiff.  Blood  v.  Nashua  &  Lowell  Bailroad,  2  Gray,  137 ;  Law- 
rence V.  Fairhaven,  5  Graj',  110  ;  Brighttnan  v.  Fairhaven,  7  Gray,  271 ; 
Willard  v.  Cambridge,  3  Allen,  574 ;  Wesson  v.  Washburn  Iron  Co. 
13  Allen,  95  ;  Brayton  v.  Fall  River,  113  Mass.  218  ;  Lyon  v.  Fish- 
mongers' Co.  1  App.  Cas.  662.  Judgment  aMrmed. 


WESSON  V.  WASHBUEN  IRON  CO. 

1866.     13  Allen,  95.1 

ToRT.  The  declaration  alleged,  in  substance,  that  the  plaintiff's  houses 
adjacent  to  defendants'  rolling  mill  were  greatly-  shaken  and  jarred  by 
the  motion  of  the  machinery  in  the  mill :  and  also  that  large  quantities  , 
of  coal-dust,  smoke,  and  ashes  rose  and  issued  from  the  mill  and  entered 
into  and  diffused  themselves  over  and  through  the  plaintiff's  premises, 
rendering  the  plaintiff's  houses  unfit  for  habitation. 

Upon  the  trial,  plaintiff  introduced  evidence  tending  to  prove  these 
allegations. 

The  plaintiff  requested  the  Court  to  instruct  the  jury  that  if  her  dwel- 
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ling-house  was  injured  by  jarring  and  shaking,  and  rendered  unfit  for 
habitation  by  smoke,  cinders,  dust,  and  gas  from  the  defendants'  works, 
it  was  no  defence  to  the  action  that  many  other  houses  in  the  neighbor- 
hood were  affected  in  a  similar  way.  But  the  judge  declined  so  to  rule, 
and  instructed  the  jury,  in  accordance  with  the  request  of  the  defend- 
ants, that  the  plaintiff  could  not  maintain  this  action  if  it  appeared  that 
the  damage  which  the  plaintiff  had  sustained  in  her  estate  was  common 
to  all  others  in  the  vicinity  ;  but  it  must  appear  that  she  had  sustained 
some  special  damage,  differing  in  kind  and  degree  from  that  common  to 
all  others  in  the  neighborhood. 

The  jury  returned  a  vemict  for  the  defendants ;  and  the  plaintiff 
alleged  exceptions. 

G.  F.  Hoar  {G.  F.  Verh  with  him),  for  plaintiff. 

F.  H.  Dewey  (E.  B.  Stpddard  with  him),  for  defendants. 

BiGELOw,  C.  J.  [After  passing  upon  exceptions  to  evidence.]  The 
more  interesting  question/ remains  to  be  considered,  whether  the  instruc- 
tions under  which  the  cape  was  submitted  to  the  jury  were  correct  and 
appropriate  to  the  facts  in  proof. 

There  can  be  no  doubt  of  the  truth  of  the  general  principle  stated  by 
the  Court,  that  a  nuisance  may  exist  which  occasions  an  injury  to  an 
individual,  for  which  afn  action  cannot  be  maintained  in  his  favor  unless 
he  can  show  some  special  damage  in  his  person  or  propertj-,  differing 
in  kind  and  degree  from  that  which  is  sustained  by  other  persons  who 
are  subjected  to  inconvenience  and  injury  from  the  same  cause.  The 
difficult}'  lies  in  the  application  of  this  principle.  The  true  limit,  as  we 
understand  it,  within  which  its  operation  is  allowed,  is  to  be  found  in 
the  nature  pf  the  nuisance  which  is  the  subject  of  complaint.  If  the  right 
invaded  or  impaired  is  a  common  and  pnblic  nno  ^  whiV-i^  pyp'^y  °iil\jrrt  wf  - 
the  State  maj-  exercise  and  enjoj',  such  as  the  use  of  a  highwaj-,  or  canal, 
of  t^Ubllii  iHudliig  plaUe,  ol'  U  uwnmon  watering  place  on  a  stream  or 
pond  of  water,  —  in  all  such  cases  a  mere  deprivation  or  obstruction  of 
the  use  which  excludes  or  hinders  all  persons  alike  from  the  enjoyment 
of  the  common  right,  and  which  does  not  cause  any  special  or  peculiar 
damage  to  any' one,  furnishes  no  valid  cause  of  action  in  favor  of  an 
individual,  although  he  may  suffer  inconvenience  or  delay  greater  in 
degree  than  others  from  the  alleged  obstruction  or  hindrance.  The 
private  injurj',  in  this  class  of  cases,  is  said  to  be  merged  in  the  com- 
mon nuisance  and  injurj'  to  all  citizens,  and  the  right  is  to  be  vindicated 
and  the  wrong  punished  by  a  public  prosecution,  and  not  by  a  miilti-, 
plicity  of  separate  actions  in  favor  of  private  individuals!  Several 
instances  ot  tue  application  of  this  rule  are  to  oe  ioumT  in  our  own 
reports.  Stetsony.  Faxon,  19  Pick.  147  ;  Thayer'v.  Boston,  19  Pick.  511, 
514  ;  Quincy  Canal  v.  Newcomh,  7  Met.  276,  283  ;  Holman  v.  Towns- 
end,  13  Met.  297,  299  ;  Smith  v.  Boston,  7  Cush.  254  ;  Brainard  v.  Con- 
necticut River  Railroad,  7  Cush,  506,  511 ;  Blood  v.  Nashua  &  Lowell 
Railroad,  2  Gray,  140 ;  Brightman  v.  Fairhaven,  7  Gray,  271 ;  Har- 
vard College  v.  Stearns,  15  Gray,  1 ;   Willard  v.  Cambridge,  3  Allen, 
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574 ;  Hartshorn  v.  South  Reading,  lb.  501 ;  Fall  Eiver  Iron  Works 
Co.  V.  Old  Colony  &  Fall  River  Railroad,  5  Allen,  224. 

But  it  will  be  found  that,  in  all  these  cases,  and  in  others  in  which 
the  same  principle  has  been  laid  down,  it  has  been  applied  to  that  class 
of  nuisances  which  have  caused  a  hiji''lrf"'^a-QILobstruction  in  trie  exei?" 
cise  of  a  right  which  is  common  to  every  person  in  the  community,  and 
thatTt  has  never~t)een  extended  to  cases  where  the  alleged  'Wt'ong^s  ^ 
done  to  private  property,  or  the  health  of  individuals  is  injured,  or  their 
peace  and  comfort  in  their  dwellings  is  impaired  by  the  carrying  on  of 
offensive  trades  and  occupations  which  create  noisome  smells  or  dis- 
turbing noises,  or  cause  other  annoyances  and  injuries  to  persons  and 
propertj'  in  the  vicinity,  however  numerous  or  extensive  may  be  the 
instances  of  discomfort,  inconvenience,  and  injury  to  persons  and  prop- 
erty thereby  occasioned.  Where  a  public  right  or  privilege  common  to 
every  person  in  the  community  is  interrupted  or  interfered  with,  a  nui- 
sance is  created  by  the  very  act  of  interruption  or  interference,  which 
subjects  the  party  through  whose  agency  it  is  done  to  a  public  prosecu- 
tion, although  no  actual  injury  or  damage  may  be  thereby  caused  to 
any  one.  If,  for  example,  a  public  way  is  obstructed,  the  existence  of 
the  obstruction  is  a  nuisance,  _and  punishable  as  such,  even  if  no  incon- 
venience or  delay  to  public  travel  actually  takes  place.  It  would  not 
be  necessary,  in  a  prosecution  for  such  a  nuisance,  to  show  that  any 
one  had  been  delayed  or  turned  aside.  The  offence  would  be  complete, 
although  duiing  the  continuance  of  the  obstruction  no  one  had  had 
occasion  to  pass  over  the  way.  The  wron^  consiy^'fi  ih  'i^ing  an  ^^"t 
inconsistent  Tyith  and  in  derogation  or  the  public  or  common  right.  It 
is  in  cases  of  this  character  that  the  law  does  not  permit  private  actions 
to  be  maintained  on  proof  merely  of  a  disturbance  in  the  enjoyment  of 
the  common  right,  unless  special  damage  is  also  shown,  distinct  not 
only  in  degree  but  in  kind  from  that  which  is  done  to  the  whole  public 
by  the  nuisance. 

But  there  is  another  class  of  cases  in  which  the  essence  of  the  wrong 
consists  in  an  invasion  of  private  right,  and  in  which  the  public  offence 
is  committed,  not  merely  by  doing  an  act  which  causes  injury,  aunoj'- 
ance,  and  discomfort  to  one  or  several  persons  who  maj'  come  within 
the  sphere  of  its^  operation  or  influence,  but  by  doing  it  in  such  place 
and  in  such  manner  that  the  aggregation  of  private  injuries  becomes  so 
great  and  extensive  as  to  constitute  a  public  annoyance  and  inconven- 
ience, and  a  wrong  against  the  community,  which  may  be  properly  the 
subject  of  a  public  prosecution.  But  it  has  never  been  held,  so  far  as 
we  know,  that  in  cases  of  this  character  the  injury  to  private  propertj', 
.or  to  the  health  and  comfort  of  individuals,  becomes  merged  in  the  pubhc 
wrong,  so  as  to  take  away  from  the  persons  injured  the  right  which  they 
would  otherwise  have  to  maintain  actions  to  recover  damages  which 
each  maj'  have  sustained  in  his  person  or  estate  from  the  wrongful  act. 

Nor  would  such  a  doctrine  be  consistent  with  sound  principle.     Car- 
ried out  practically,  it  would  deprive  persons  of  all  redress  for  injury  to 
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property  or  health,  or  for  personal  annoj'ance  and  discomfort,  in  all 
cases  where  the  nuisance  was  so  general  and  extensive  as  to  be  a  legiti- 
mate subject  of  a  public  prosecution ;  so  that  in  eflTect  a  wrongdoer  would 
escape  all  liability  to  make  indemnity  for  private  injuries  bj'  carrying 
on  an  offensive  trade  or  occupation  in  such  place  and  manner  as  to 
cause  injury  and  annoyance  to  a  sufQcient  number  of  persons  to  create 
a  common  nuisance. 

The  real  distinction  would  seem  to  be  this  :  that  when  the  wrongful 
act  is  of  itself  a  disturbance  or  olxitriirtinn  nwiy  tr.  ^  c-ercise  of^ 
ijommon  and  public  right,  t.hp.  snip,  ppmor^y  ia  Vij 


(Unless  special  dauiilge  is  caused  to  individuals.  In  such  case  the  act 
of  itself  does  no  wrong  to  individual's  distinct  from  that  done  to  the 
whole  communitj'.  But  when  the  alleged  nuisance  would  constitute  a 
private  wrong  bj-  injuring  property  or  health,  or  creating  personal  incon-v 
venience  and  anno3'ance,  for  which  an  action  might  be  maintained  in\ 
favor  of  a  person  injured,  it  is  none  the  less  actionable  because  the  \ 
wrong  is  committed  in  a  manner  and  under  circumstances  which  would 
render  the  guilty  party  liable  to  indictment  for  a  common  nuisance. 
This  we  think  is  substantially  the  conclusion  to  be  derived  from  a  care- 
ful examination  of  the  adjudged  cases.  The  apparent  conflict  between 
them  can  be  reconciled  on  the  ground  that  an  injury  to  private  prop- 
erty, or  to  the  health  and  comfort  of  an  individual,  is  in  its  nature 
special  and  peculiar,  and  does  not  cause  a  damage  which  can  properly 
be  said  to  be  common  or  public,  however  numerous  may  be  tli^  cases 
of  similar  damage  arising  from  the  same  cause.  Certainly  multiplicity 
of  actions  affords  no  good  reason  for  denying  a  person  all  remedy  for 
actual  loss  and  injury  which  he  may  sustain  in  his  person  or  propertjf 
by  the  unlawful  acts  of  another,  although  it  may  be  a  valid  ground  for 
refusing  redress  to  individuals  for  a  mere  invasion  of  a  common  and 
public  right. 

The  rule  of  law  is  well  settled  and  familiar,  that  every  man  is  bound 
to  use  his  own  property  in  such  matiner  as  not  to  injure  the  property 
of  another,  or  the  reasonable  and  proper  enjoyment  of  it ;  and  that  the 
carrying  on  of  an  offensive  trade  or  business  which  creates  noisome 
smells  and  noxious  vapors,  or  causes  great  and  disturbing  noises,  or 
which  otherwise  renders  the  occupation  of  property  in  the  vicinity 
inconvenient  and  uncomfortable,  is  a  nuisance  for  which  any  person 
whose  property'  is  damaged  or  whose  health  is  injured  or  whose  reason- 
able enjo}'ment  of  his  estate  as  a  place  of  residence  is  impaired  or 
destroyed  thereby  may  well  maintain  an  action  to  recover  compensa- 
tion tor  the  injury.  The  limitations  proper  to  be  made  in  the  applica- 
tion of  this  rule  are  accuratel}'  stated  in  Bamford  v.  Turnley,  3  Best  & 
Smith,  66,  and  in  Tipping  v.  St.  Helen's  Smelting  Co.,  6  Best  &  Smith, 
608-616  ;  s.  c.  11  H.  L.  Cas.  642,  and  cases  there  cited.  See,  also,  in 
addition  to  cases  cited  by  the  counsel  for  the  plaintiff,  Spencer  v.  Lon- 
don &  Birmingham  Railway,  8  Sim.  193  ;  Soltau  y.  De  Held,  9  Sim. 
(n,  s.)  133. 
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The  instructions  given  to  the  jury  were  stated  in  such  form  as  to 
lead  them  to  infer  that  this  action  could  not  be  maintained,  if  it 
appeared  that  other  owners  of  propertj'  in  that  neighborhood  suffered 
injury  and  damage  similar  to  that  which  was  sustained  by  the  plaintiff 
in  her  estate  by  the  acts  of  the  defendants.  This,  as  applied  to  the 
facts  in  proof,  was  an  error,  and  renders  it  necessary  that  the  case 
should  be  tried  anew.  Exceptions  sustained. 
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CHAPTER  XV. 
IMMUNITY  OF  JUDICIAL  OFFICERS  FEOM  CIVIL  ACTIONS. 


FRAY  V.  BIlACKBURN. 

186a     3  Best  Sr  Smith,  576. 

The  declaration  stated  that  heretofore,  to  wit,  on  the  28th  Janu- 
ary', 1862,  the  defendant,  then  being  one  of  the  judges  of  her  Majesty's 
Court  of  Queen's  Bench,  at  Westminster,  and  the  plaintiff  then  being 
the  plaintiff  in  a  certain  action  depending  in  the  same  Court,  in  which 
one  Henry  Edmund  Voules  was  defendant,  and  certain  costs  of  adjourn- 
ment of  the  trial  of  the  same  cause  being  due  to  the  plaintiff  from  the 
last-named  defendant,  and  the  plaintiff  having  theretofore,  to  wit,  on 
the  15th  January,  obtained  a  rule  nisi  of  the  same  Court  against  the 
said  Henry  Edmund  Voules  for  the  paj-ment  of  such  costs,  which  rule 
came  on  to  be  argued  before  the  said  defendant  hereto  as  such  judge 
on  the  said  28th  January,  when  no  sufficient  cause  was  shown  against 
making  the  same  absolute.  Yet  the  defendant,  so  being  such  judge, 
well  knowing  the  premises,  and  not  regarding  his  duty  in  that  behalf, 
did  refuse  to  make  such  rule  absolute,  and,  on  the  contrary  thereof,  did 
discharge  the  same  rule  with  costs,  contrary  to  law  ;  bj'  means  of  which 
premises  the  plaintiff  not  onlj'  has  not  recovered  the  said  costs  so  due 
to  her,  and  amounting,  to  wit,  to  the  sum  of  £20,  but  she  is  liable  to 
pay  the  costs  so  then  ordered  by  the  defendant  to  be  paid  by  her, 
amounting,  to  wit,  to  £10,  and  the  plaintiff  has  necessarily  incurred 
divers  costs  and  expenses,  amounting,  to  wit,  to  £20,  in  and  about 
legal  resistance  to  the  last-mentioned  order ;  and  the  plaintiff  has  sus- 
tained other  wrongs  and  injuries  thereby  >  and  the  plaintiff  claims  £50. 

Demurrer,  and  joinder  therein. 

The  points  set  down  to  be  argued  on  behalf  of  the  defendant  were : 
First.  That  no  action  lies  against  a  judge  of  one  of  the  superior  courts 
for  anything  done  by  him  in  his  judicial  capacity,  and  that  it  appears  • 
by  the  declaration  that  the  act  complained  of  was  so  done.  Secondly. 
That  the  declaration  was  bad  for  not  alleging  malice.  Thirdly.  That 
it  was  defective  for  not  alleging  want  of  reasonable  and  probable 
cause. 

The  case  came  on  for  argument  on  January  27. 

Honyman,  who  appeared  in  support  of  the  demurrer,  was  not  called 
upon. 
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The  plaintiff,  in  person,  contra,  contended  that  the  omission  to  allege 
malice  was  only  a  ground  of  special  demurrer,  and  cited  stat.  11  &  12 
Vict.  c.  44,  and  The  Mirrour  of  Justices. 

Honyman  was  not  called  upon  to  reply. 

Per  Curiam.  (Cockburn,  C.  J.,  Wightman,  Crompton,  and  Mel- 
LOR,  JJ.)  Judgment  for  the  defendant. 

Jan.  31st.  The  plaintiff  in  person  applied  for  leave  to  amend  by 
introducing  an  allegation  of  malice  and  corruption.  [Crompton,  J. 
It  is  a  principle  of  our  law  that  no  action  will  lie  against  a  judge  of  one 
of  the  superior  courts  for  a  judicial  act,  though  it  be  alleged  to  have 
been  done  maliciously  and  corruptly  ;  therefore  the  proposed  allegatiorl 
would  not  make  the  declaration  good.  The  public  are  deeply  interested 
in  this  rule,  which,  indeed,  exists  for  their  benefit,  and  was  established 
in  order  to  secure  the  independence  of  the  judges,  and  prevent  their 
being  harassed  by  vexatious  actions.  In  the  present  case  there  can  be 
no  doubt  that  the  action  is  most  improper  and  vexatious.] 

Per  Curiam.     (Crompton  and  Mellor,  JJ.) 

Leave  to  amend  refused."^ 

1  That  a  judge  cannot  be  questioned  in  a  civil  action  for  any  act  done  by  him  in 
his  judicial  capacity  has  been  settled  by  numerous  dicta  and  decisions,  from  Floyd  v. 
Barker,  12  Co.  23,  24,  25,  down  to  Kemp  v.  Neville,  10  C.  B.  N.  s.  523  (E.  C.  L.  K. 
vol.  100). 

Upon  the  question  whether  the  action  would  have  been  maintainable  if  the  declara- 
tion had  contained  an  allegation  of  malice  and  corruption,  Sonyman  was  prepared  to 
cite  the  following  cases  :  Floyd  v.  Barker,  12  Co.  23,  24,  25  ;  Bariw/rdisUm  v.  Soame, 
6  How.  St.  Tr.  1063,  1096  ;  Dr.  Groenvelt  v.  Dr.  Burwell,  1  Ld.  Raym.  454,  468  ;  TaMffe 
V.  Doumes,  note  to  Calder  v.  Halket,  3  Moo.  P.  C.  C.  36  ;  see  pp.  51,  58,  60  ;  Colder  v. 
Halket,  3  Moo.  P.  0.  C.  28  ;  MUler  v.  Hope,  2  Shaw,  App.  Ca.  125 ;  see  pp.  132,  135, 
138,  143,  145  ;  Gelen  v.  Hall,  2  H.  &  N.  379  ;  Yates  v.  Lansing,  5  Johns.  U.  S.  282, 
290-292,  295  ;  afBrmed  in  the  Court  of  Errors,  9  Johns.  U.  S.  395  ;  see  pp.  424,  432  ; 
Pratt  v.  Gardner,  2  Gush.  Mass.  63  ;  see  pp.  69,  70. 

This  question  was  agitated  in  the  recent  case  of  Thomas  v.  Churton,  2  B.  &  S.  475 
(E.  0.  L.  B.  vol.  110),  where  it  was  held  by  Cockburn,  C.  J.,  Crompton,  and  Black- 
bum,  JJ.,  that  a  coroner  holding  an  inquest  on  a  dead  body  is  not  liable  to  an  action 
for  words  falsely  and  maliciously  spoken  by  him  in  his  address  to  the  jury.  Cockburn, 
C.  J.,  however,  added,  p.  479,  "  I  am  reluctant  to  decide,  and  will  not  do  so  until  the 
question  comes  before  me,  that  if  a  judge  abuses  his  judicial  office,  by  using  slanderous 
words  maliciously  and  without  reasonable  and  probable  cause,  he  is  not  to  be  liable 
to  an  action." 
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PRATT  V.  GAEDNER. 

1848.     2  Gushing,  63.1 

This  was  an  action  on  the  case,  in  which  the  pla,intiff  declared  as 
follows :  — 

"  For  that  the  defendant,  on  the  fourth  day  of  May,  in  the  year 
eighteen  hundred  and  forty-seven,  at  Wales,  in  our  said  county  of 
Hampden,  was  one  of  our  justices  of  the  peace,  for  our  said  county,  and 
did  then  and  there  wilfully  and  maliciously  issue,  under  his  hand  and 
seal  of  his  said  office,  a  criminal  warrant  against  the  plaintiff,  directed 
to  the  sheriff  of  our  said  countj-,  his  deputj',  or  to  the  constable  of  the 
town  of  Holland,  in  said  county,  commanding  either  of  them  to  appre- 
hend the  said  Pratt,  and  bring  him  before  the  said  justice,  or  some 
other  justice  of  the  peace,  for  said  county,  for  trial  upon  a  false  and 
malicious  complaint  of  one  Elwell  P.  Burley,  charging  the  plaintiff  with 
a  malicious  trespass  upon  the  land  of  said  Burlej',  in  said  town  of  Hol- 
land, which  said  complaint  was  false,  feigned,  and  groundless  ;  and  which 
the  said  defendant  well  knew  to  be  false,  feigned,  and  groundless ;  and 
upon  said  false,  feigned,  malicious,  and  groundless  complaint  and  warrant, 
the  plaintiff  was  taken  before  said  Gardner,  as  one  of  our  justices  as  afore- 
said, according  to  the  precept  of  said  warrant;  and  the  plaintiff,  being 
thus  before  said  Gardner,  the  said  Gardner  did  then  and  there,  contrary 
to  his  duty  and  oath  as  a  justice  of  the  peace,  and  with  intent  to  injure 
the  plaintiff,  wilfullj'  and  maliciously  try,  and  cause  said  Pratt  to  be 
tried  by  and  before  him  the  said  Gardner,  upon  said  false  and  ground- 
less complaint,  without  giving  time  and  opportunitj-  to  said  Pratt  to 
obtain  witnesses  and  proofs  favorable  to  him  on  said  trial,  and  without 
giving  the  plaintiff  opportunity'  to  obtain  counsel,  with  which  to  meet 
the  witnesses  against  him,  and  advise  him  as  to  his  legal  rights  ;  all  of 
which  the  plaintiff  moved,  desired,  and  requested  of  the  defendant  to 
be  permitted  to  do ;  and  the  defendant,  wilfully  and  maliciously  and 
illegally  refusing  said  request,  did  try  said  plaintiff  upon  the  said  com- 
plaint, and  did  wilfullj^  and  maliciously'  and  illegally  convict  the  plaintiff 
of  being  guiltj'  of  said  alleged  malicious  trespass,  of  which  the  plaintiff 
was  not  guilty,  and  of  which  the  defendant  well  knew  that  he  was  not 
guiltj- ;  and  the  said  defendant  did  maliciously  order  the  plaintiff  to  pay 
a  fine  of  two  dollars,  and  also  to  pay  seven  dollars  under  color  of  costs  ; 
which  said  unlawful  and  malicious  sentence  the  plaintiff  refused  to  com- 
ply' with  ;  and  the  said  defendant  did  then  and  there  maliciouslj"  and 
wrongfully  issue  his  warrant,  directing  the  slieriff  of  our  said  countj',  or 
his  deputy,  or  the  constable  of  Holland,  to  carr}'  the  said  plaintiff  to 
our  common  jail  in  Springfield,  in  our  said  countj-,  and  commanding 
the  keeper  thereof  to  receive  and  keep  said  Pratt  until  he  should  com- 
ply with  the  sentence  aforesaid.     And  by  virtue  of  said  unlawful  pre- 
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cept,  the  plaintiff  was  carried  to  and  imprisoned  in  said  jail  for  the 
space  of  one  daj',  until,  to  obtain  his  liberation  and  freedom,  he  was 
obliged  to  complj'  with  the  false,  groundless,  and  malicious  order  of  the 
said  defendant." 

The  defendant  demurred  generally  to  the  declaration,  and  the  plain- 
tiff jomed  in  demurrer. 

ff.  Morris,  for  defendant. 

C  Torrey  and  W.  G.  Bates,  for  plaintiff. 

Shaw,  C.  J.  This  cause  has  not  been  retained  under  advisement 
because  the  Court  entertained  any  doubt  how  it  must  be  decided  ;  but 
presenting,  as  it  does,  a  question  of  great  importance  to  the  administra- 
tion of  justice,  we  desired  to  examine  some  of  the  authorities  cited  in 
the  argument,  and  we  have  since  had  no  favorable  opportunity  to  recur 
to  it  till  recently'.  The  action,  we  believe,  is  of  the  first  impression  in 
this  Commonwealth,  and  there  is  certainly  no  precedent  for  maintaining 
it.  The  considerations  against  sustaining  it  are  so  numerous  and 
decisive  that  the  difficulty  seems  to  lie  in  selecting  those  which  are 
the  most  weighty  and  direct,  without  seeming  to  disparage  others  of 
great  importance.  It  is  a  principle  lying  at  the  foundation  of  all  well 
ordered  jurisprudence,  that  every  judge,  whether  of  .a^-biglieg^r  lower 
court,  exercising  the  jurisdiction  vested  in  him  by  law,  and  deciding 
upon  the  rights  of  others,  should  act  upon  his  own  free,  unbiassed 
convictions,  uninfluenced  by  anj'  apprehension  of  consequences.  It 
is  with  a  view  to  his  qualifications  for  tiiis  duty,  as  well  in  regard 
to  his  firmness  as  to  his  intelligence  and  impartiality,  that  he  ought 
to  be  selected  by  the  appointing  power.  He  is  not  bound,  at  the 
peril  of  an  action  for  damages,  or  of  a  personal  controversy,  to 
decide  right,  in  matter  either  of  law  or  of  fact ;  but  to  decide  accord- 
ing to  his  own  convictions  of  right,  of  which  his  recorded  judgment 
is  the  best,  and  must  be  taken  to  be  conclusive,  evidence.  Such,  of 
necessitj',  is  the  nature  of  the  trust  assumed  by  all  on  whom  judicial 
power,  in  greater  or  lesser  measure,  is  conferred.  This  trust  is  ful- 
filled when  he  honestly  decides,  according  to  the  conclusions  of  his 
own  mind  in  a  given  case,  although  there  may  be  great  conflict  of  evi- 
dence, great  doubts  of  the  law,  and  when  another  mind  might  honestly 
come  to  a  different  conclusion.  But  in  a  controverted  case,  however 
slight  may  be  the  preponderance  in  one  scale,  it  must  lead  to  a  decision 
as  conclusive  as  if  the  weight  were  all  in  that  scale. 

Now  it  is  manifest  that  to  ever3'  controversy  there  are  two  sides,  and 
that  a  decision  in  favor  of  one  must  be  against  another.  And  this 
may  extend  to  every  interest  which  men  hold  most  dear,  —  to  property, 
reputation,  and  liberty,  civil  and  social ;  to  political  and  religious  priv- 
ileges ;  to  all  that  makes  life  desirable,  and  to  life  itself.  If  an  action 
might  be  brought  against  the  judge  by  a  party  feeling  himself  aggrieved, 
the  judge  would  be  compelled  to  put  in  issue  facts  in  which  he  has  no 
interest,  and  the  case  must  be  tried  before  some  other  judge,  who,  in 
his  turn,  might  be  held  amenable  to  the  losing  partj',  and  so  on  indefl- 
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nitely.'  If  it  be  said,  that  it  may  be  conceded  that  the  action  will  not 
lie  unless  in  a  case  where  a  judge  has  acted  partially  or  corruptly,  the 
answer  is,  that  the  losing  party  may  alwaj's-aver  that  the  judge  has 
acted  partially  or  corruptl}-,  and  may  offer  testimony  of  bystanders  or 
others  to  prove  it ;  and  these  proofs  are  addressed  to  the  Court  and 
jurj'  before  whom  the  judge  is  called  to  defend  himself,  and  the  result 
is  made  to  depend  not  upon  his  own  original  conviction,  —  the  conclu- 
sion of  his  own  mind  in  the  decision  of  the  original  case,  —  as  by  the 
theory  of  jurisprudence  it  ought  to  do,  but  upon  the  conclusions  of 
other  minds,  under  the  influence  of  other  and  different  considerations. 

The  general  principle,  which  excepts  judges  from  answering  in  a 
private  action,  as  for  a  tort,  lor  any  ■judgment  given  ill  the  dUti  course 
of  the  administration  of  justice,  seems  to  be  too  well  settled  to  require 
discussion  ;  and  as  was  said  by  Mr.  Chief  Justice  Kent,  in  the  case  of 
Yates  V.  Lansing, ' '  has  a  deep  root  in  the  common  law."  I  shall  there- 
fore only  refer  to  the  case  just  mentioned,  as  reported  in  5  Johns.  282, 
and  9  Johns.  395,  where  the, authorities  are  fully  stated  and  reviewed. 

Although  there  was  some  difference  of  opinion  in  that  case,  it  was 
upon  the  point,  whether  or  not  the  order  passed  by  the  chancellor, 
which  was  the  subject  of  complaint,  was  a  judicial  act,  done  within  his 
jurisdiction ;  not  whether,  if  it  were  within  his  jurisdiction,  he  could  be 
called  upon  to  answer  for  it  elsewhere,  in  a  civil  action.  And  we.  think, 
therefore,  that  those  who  dissented  in  this  case  concurred  with  the 
opinion  of  the  Court,  and  with  all  the  authorities,  that  where  the  sub- 
ject-matter and  the  person  are  within  the  jurisdiction  of  the  Court,  the 
judge,  whether  of  a  superior  or  inferior  Court,  is  justified.  His  judg- 
ment ma3'  be  'revised  in  an  appellate  court,  Mid  reversed  or  affirmed ; 
but  he  him§fil£..£an_be  liableonl}'  to  an  impeachmenfror  corruptTon 
or"other  misconduct,  if'  there  IJe  any.  Milthep-^f^MaQdy&J^i^s.  44 ; 
Cunningham  v.  Suklin,  8  Cow.  178.  These  rules  extend  as  well  to  a 
justice  of  the  peace  as  to  any  other  judicial  officer,  acting  within  his 
jurisdiction,  in  a  judicial  capaeitj'. 

The  only  remaining  question  is,  whether  the  case  set  forth  in  the 
plaintiff's  declaration  was  within  the  jurisdiction  of  the  defendant  as  a 
justice  of  the  peace.  Leaving  out  the  epithets  "  maliciousl}^"  "  wil- 
fully," "  falsel}',"  with  which  the  declaration  is  so  thickly  sprinkled, 
and  which  cannot  change  or  qualify  the  material  facts,  it  is  stated  that 
the  defendant,  being  a  justice  of  the  peace,  issued  a  warrant  against 
the  plaintiff,  on  the  complaint  of  one  Burley,  charging  the  plaintiff  with 
a  malicious  trespass  on  his  land.  It  is  alleged  that  the  complaint  was 
false,  feigned,  and  groundless,  and  that  the  defendant  knew  it ;  but  this 
was  the  very  question  to  be  tried,  and  the  defendant  could  not  judicially 
know  it  till  a  trial.  His  private  knowledge  could  not  prevent  the  com- 
plainant from  having  it  tried.  It  is  further  alleged  that  the  defendant 
wilfully  and  maliciously  tried  and  convicted  the  plaintiff,  and  sentenced 
him  to  pay  a  fine  of  two  dollars  and  costs.  The  plaintiff  alleges  that 
he  was  not  guilty,  and  that  the  defendant  knew  he  was  not  guilty. 
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These  are  facts  which  the  defendant  is  not  bound  to  contest  with  the 
plaintiff. 

The  plaintiff  avers  that  this  was  an  unlawful  and  malicious  sentence 
to  pay  a  fine,  which  he  refused  to  paj',  and  that  the  defendant  thereupon 
maliciouslj' and  wrongfullj'  issued  a  warrant  against  him,  on  which  he 
was  imprisoned  one  daj-,  and  was  then  compelled  to  pay  the  fine  and 
costs  to  obtain  his  liberation;  A  wilful  trespass  on  land  is  made  the, 
subject  of  a  criminal  prosecution  and  is  punishable  by  fine  or  imprison- 
ment by  the  Rev.  Sts.  c.  126,  §  45,  and  jurisdiction  is  given  to  a  justice 
of  the  peace  by  §  46,  of  the  same  statute. 

Here  then  the  justice  had  jurisdiction,  both  of  the  subject-matter  and 
of  the  person  of  the  party  charged  with  a  violation  of  law,  upon  proper 
process  duly  served.  We  see  nothing  in  these  facts  to  distinguish  this 
from  the  ordinary  case  of  a  criminal  prosecution,  where  final  jurisdic- 
tion to  try  and  determine  is  conferred  on  a  single  magistrate.  The 
same  strong  and  repeated  qualifying  epithets  might  be  added  in  every 
case ;  but  as  they  do  not  constitute  distinct  averments  to  be  traversed  and 
put  in  issue,  thej'  cannot  alter  the  legal  character  of  the  facts  averred. 

It  is  stated  in  this  declaration  that  the  defendant  put  the  plaintiff  on 
trial  on  this  complaint,  without  allowing  him  an  opportunity  to  obtain 
witnesses  and  proofs  favorable  to  him,  and  also  to  obtain  counsel  to 
advise  and  assist  him.  If  this  were  so,  however  wrong  in  .itself  it 
might  be,  it  cannot  be  tried  here.  Where  the  subject-matter  and  the 
person  are  within  the  jurisdiction  of  the  justice,  the  question  of  eonr 
tinuance  or  postponement,  for  any  purpose,  is  a  judicial  question,  as 
much  as  the  question  whether  the  party  on  trial  is  guilty  or  not  guilty ; 
and  the  question,  whether  the  magistrate,  in  the  present  case,  decided 
upon  it  correctly,  is  not  to  be  contested' in  this  suit. 

Judgment  on  the  demurrer  for  the  defendant. 
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1852.     2  Irish  Common  Law  Reports,  460.1 

Action  against  an  assistant-barrister  for  refusing  to  receive  an 
appeal  from  a  decree  which  he  bad  made  in  a  Civil-bill  Court,  —  a  Court 
of  Record  in  which  defendant  acted  as  judge  in  deciding  cases. 

Section  29  of  the  Civil-bill  Act  (36  Geo.  III.  ch.  25)  gives  any  per- 
son who  shall  think  himself  aggrieved  by  any  decree  of  the  assistant- 
barrister  a  right  of  appeal  to  the  judge  of  assize.  "  Which  appeal  the 
assistant-barrister  is  hereby  required  to  receive,  and  stop  all  proceed- 
ings on  the  decree  or  dismiss,  the  party  appealing,  if  a  defendant,  first 
paying  the  plaintiff  the  costs  allowed  by  this  act,  or  depositing  the 

I  Statement  abridged.  —  Ed. 
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same  with  the  clerk  of  the  peace,  and  entering  before  the  assistant- 
barrister  into  recognizance  for  double  the  sum  decreed  against  him, 
with  costs,  in  case  no  relief  shall  be  had  on  the  hearing  of  such  appeal." 
Then  follows  the  provision  in  case  the  appellant  shall  be  a  plaintiff. 
Then  by  section  31  it  is  provided,  "  That  no  assistant-barrister  shall 
receive  anj-  appeal  unless  the  attorney  who  appeared  at  the  hearing  of 
the  cause  for  tiie  party  desiring  to  appeal  shall  first  make  affidavit  in 
writing  before  such  assistant-barrister  that  such  appeal  is  not,  as  he 
believes,  made  or  to  be  made  for  the  purpose  of  delaj',  but  that  he 
believes  there  is  reasonable  and  probable  cause  of  reversing  the  decree 
or  dismiss." 

At  the  trial  plaintiff  offered  evidence  tending  to  prove  the  following 
facts.  An  action  brought  by  one  Cummins  against  Ward  (the  present 
plaintiff)  was  tried  before  the  defendant  while  sitting  as  judge  [under 
the  title  of  assistant-barrister]  in  the  Civil-bill  Court ;  and  a  decree  was 
made  on  Fridaj-  or  Saturdaj'  that  Cummins  should  recover  certain  dam- 
ages and  costs.  The  Court  having  disposed  of  the  whole  of  the  civil- 
bills  on  Saturday,  took  up  crown  business  on  Monday.  "Ward's  attorney 
paid  the  costs  on  Monday  morning ;  and  then  on  Monday  evening,  after 
the  crown  business  was  all  finished,  applied  in  open  court  to  the 
defendant  to  take  the  appeal.  The  Court  was  then  sitting,  and  defend- 
ant on  the  bench.  Ward's  attorney  had  the  recognizance  prepared, 
with  the  names  of  parties  and  sureties,  also  the  affidavit  filled  and  ready 
td  be  sworn,  and  the  sureties  were  present.  Defendant  refused  to 
receive  the  appeal,  but  assigned  no  reason.  Defendalit  soon  left  the 
bench ;  the  decree  obtained  against  Ward  was  given  out,  and  Ward's 
attorney  paid  the  amount  to  Cummins. 

The  judge  declined  to  leave  the  consideration  of  the  case  upon  the  evi- 
dence to  the  jury  ;  but  directed  the  jury  to  find  a  verdict  for  the  defendant. 

In  the  Queen's  Bench  plaintiff's  exceptions  were  overruled,  and  judg- 
ment given  for  defendant  [1  Irish  Com.  Law  Rep.  677]. 

Upon  this  judgment  a  writ  of  error  was  brought  to  the  Exchequer 
Chamber. 

Meagher  and  Iiynch,  for  plaintiff. 

Napier,  Att'y-Gen.,  Fitsgihbon,  and  Concannon,  for  defendant. 

LefeoT;  C.  J.,  Crampton,  J.,  Mooke,  J.,  and  Greene,  B.,  held  that 
the  assistant-barrister,  acting  as  a  judge  of  a  Court  of  record,  in  refus- 
ing to  receive  the  appeal  acted  judicially,  and  was  not  therefore  respon- 
sible in  an  action  for  such  refusal.  Monahan,  C.  J.,  Pigot,  C.  B., 
ToRRBNS,  J.,  and  Perrin,  J.,  held  that  the  defendant  in  so  doing  acted 
ministerially.  All  the  judges  delivered  opinions.  Extracts  from  some 
of  the  opinions  on  this  point  are  given  below. 

Greene,  B.  The  ground  of  action  in  the  present  case  is  the  refusal 
to  receive  an  appeal  from  a  civil-bill  decree  pronounced  bj'  the  assist- 
ant-barrister, the  consequence  of  which  was  the  issuing  of  the  decree 
and  the  seizure  of  the  plaintiff's  goods  thereunder.  Now,  it  cannot  be 
contended  that  the  right  to  have  an  appeal  received  is  an  absolute 
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right;  it  is  only  conditional,  founded  on  tlie  performance  of  certain 
requisites  pointed  out  by  the  statute  which  gives  the  appeal ;  amongst 
others,  the  making  of  an  affidavit  that  the  appeal  is  not  intended  for 
delaj'.  It  is  contended  that  the  assistant-barrister,  if  he  had  received 
this  affidavit,  must  have  been  considered  in  that  particular  as  acting 
ministerially  ;  that  he  had  consequently  no  discretion  to  exercise  as  to 
the  taking  or  refusing  it,  and  therefore  that  the  learned  judge  was  mis- 
taken in  saying  that  the  assistant-barrister,  when  he  refused  to  receive 
the  appeal,  was  acting,  not  ministerially  but  judicially.  But  I  do  not 
think  that  the  plaintiff  in  error  can  be  allowed  thus  to  pick  out  from 
the  whole  of  the  proceedings  constituting  the  right  to  appeal  the 
single  ingredient  of  the  taking  of  the  aflSdavit,  discarding  from  consid- 
eration the  other  matters  necessarj-  to  create  that  right.  It  does  not 
appear  either  in  the  pleading  or  upon  the  evidence  that  the  recognizance 
in  the  present  case  had  been  taken,  or  that  the  assistant-barrister  had 
decided  on  the  sufficiency  of  it,  or  that  nothing  remained  to  be  done 
but  the  swearing  of  the  affidavit.  I  could  understand  this  argument : 
that  if  everything  necessary  to  give  the  right  to  appeal  had  been 
complied  with,  save  only  the  swearing  of  the  affidavit,  the  refusal  to 
administer  the  oath  might  be  deemed  to  be  the  act  of  an  officer  merely 
ministerial ;  but  it  is  the  refusal  to  take  the  appeal  with  which  the  bar- 
rister is  here  charged.  To  what  description  of  officer,  it  may  be 
asked,  and  in  what  capacitj^  acting,  did  the  attorney  make  the  applica- 
tion to  the  assistant-barrister  to  receive  this  appeal?  It  cannot  be 
denied  that  the  person  thus  applied  to  was,  when  the  application  was 
made,  a  judge  of  a  Court  of  record ;  that  he  was,  as  such,  required  to 
do  the  act,  and  that  he  could  only  as  such  receive  the  appeal.  Nor  can 
it,  as  I  conceive,  be  contended  that  when  the  application  was  thus 
made  to  him  as  a  judge  he  had  no  discretion  to  exercise  nor  anj'  judi- 
cial functions  to  perform.  It  must  be  admitted  that  with  regard  to  the 
amount  and  sufficiency  of  the  recognizance  he  had  to  discharge  a  duty 
(which  was  of  a  judicial  nature)  and  to  exercise  a  discretion  which 
involved  judicial  decision.  When  an  application  of  this  nature  is  made 
to  an  assistant-barrister  it  must  be  recollected  that  he  is  in  truth 
required  to  adjudicate  between  the  plaintiff  and  the  defendant,  — 
between  the  latter  as  claiming  the  right  to  obtain  a  suspension  of  the 
decree,  and  the  former  as  prima  facie  entitled  to  his  execution.  I  am 
clearly  of  opinion  that  the  application  to  the  assistant-barrister  to  grant 
this  suspension  by  receiving  an  appeal  was  one  made  to  him  as  a  judge 
of  a  Court  of  record,  acting  in  the  exercise  of  his  judicial  functions  as 
such. 

If  he  had  received  the  appeal,  it  would  have  been  unquestionably  an 
act  by  him  as  a  judge,  and  acting  as  such ;  and  I  am  at  a  loss  to  see 
why  the  refusal  to  receive  it  can  be  viewed  in  any  different  light.  It 
is  ,a  refusal  to  do  that  which,  if  done,  would  have  been  a  judicial  act. 
It  is  the  act  of  a  judge  exercising  jurisdiction  in  a  matter  involving 
judicial  functions.     Suppose  the  defendant  or  his  attorney  applies  to 
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the  judge,  and  says,  "I  wish  to  appeal,"  and  the  assistant-barrister 
replies,  "  I  will  not  receive  your  appeal  because  it  is  too  late,"  it  could 
not  be,  and  it  has  not  been,  denied  that  such  refusal  would  be  a  judi- 
cial act  done  by  the  barrister  as  a  judge,  and  therefore  within  the  prin- 
ciple of  that  protection  with  which  the  law  invests  the  judicial  character. 
It  was  decided  by  the  late  Serjeant  Warren,  in  the  case  oi  Fox,  appel- 
ant, King,  respondent,  3  Cr.  &  Dix,  38,  that  no  action  could  be 
maintained  against  a  seneschal  for  refusing  to  receive  an  appeal  on  the 
ground  that  it  was  too  late,  although  the  learned  Serjeant  was  of  opin- 
ion that  the  reason  so  assigned  was  insufficient  to  warrant  the  refusal. 
No  legal  authority  can  be  cited  entitled  to  greater  weight  than  that  of 
the  eminent  and  lamented  gentleman  who,  after  careful  consideration, 
aiTived  at  this  conclusion.  If^  then,  the  refusal  to  receive  an  appeal, 
accompanied  by  a  reason  which  is  insufficient,  be  not  the  ground  of  an 
action,  because  the  person  complained  of  was  acting  judicially,  it  is 
difficult  to  conceive  how  the  nature  of  his  act  can  be  affected  by  his 
omitting,  as  in  the  present  instance,  to  assign  am'  reason  for  his  refu- 
sal. Why  is  an  act,  which,  if  a  bad  ground  be  alleged,  would  not  be 
assailable,  to  be  open  to  impeachment  simply  because  no  reason  has 
been  assigned  for  it? 

There  is  another  principle  applicable  to  this  case,  which  is,  that' if 
any  portion  of  the  thing  complained  of  partake  of  the  nature  of  a  judi- 
cial act,  it  will  bring  the  matter  within  the  protection  of  the  rule,  even 
though  other  matters  maj'  be  connected  with  it  which  would  not  be 
strictly  judicial.  That  principle  is  established  in  Linford  v.  Filer oy, 
13  Q.  B.  245.  That  was  an  action  brought  against  a  magistrate  for 
refusing  to  accept  bail  from  a  party  charged  with  an  assault;-  Lord 
Denman,  in  giving  judgment,  says:  "It  was  contended  that  if  the 
amount  of  bail,  and  the  ability  of  the  persons  tendered  was  ascertained, 
the  act  of  admitting  to  bail  became  ministerial  only.  But  upon  the 
fullest  consideration  we  are  of  opinion  that  the  duty  of  the '  magistrate 
in  respect  to  admitting  to  bail  cannot  be  thus  split  andidrcided-,  that  it 
is  essentially  a  judicial  dutj',  involving  inquiries  on  which  discretion 
must  be  exercised ;  and  in  some  cases  of  misdemeanor,  discretion  under 
circumstances  of  much  nicety,  and  that  we  cannot  lay  down  a  rule  which 
is  to  depend  upon  the  peculiar  facts  of  each  case.  The  broad  line  of 
distinction  is  this,  that  unless  the  duty  of  the  magistrate  is  simply  and 
purely  ministerial,  he  cannot  be  made  liable  to  an  action  for  a  mistake 
in  doing  or  omitting  to  do  anything  in  execution  of  that  Awty,  unless 
lie  can  be  fixed  with  malice,  which  in  this  case  has  been  negatived  by 
the  jury."  It  is  impossible  to  allege  with  any  truth  that  the  act,  which 
was  the  ground  of  this  action,  did  not  partake,  to  some  extent  at  least, 
of  a  judicial  character ;  naj'  more,  that  it  was  not  essentially  judicial. 
The  Act  of  Parliament,  no  doubt,  requires  the  judge  to  receive  the 
appeal  and  stop  the  proceedings,  but  it  also  prescribes  requisites  of  the 
performance  of  which  he  must  satisfy  himself  before  he  does  so; 
Under  the  circumstances  disclosed  in  this  case  it  appears  to  me  that 
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the  defendant  was  acting  as  a  judge  when  called  on  to  receive  the 
appeal,  and  at  the  time  when  he  refused  so  to  do ;  and  that  the  act 
complained  of  not  only  partook  of,  but  was  essentiallj'  in  the  natura  of, 
a  judicial  act.  ;) ; 

It  is  argued,  however,  on  behalf  of  the  plaintiff  in  error,  that  suppos- 
ing and  admitting  the  validity  of  the  principle  that  a  judge  is  not 
answerable  in  any  manner  for  acts  done  by  him  in  his  judicial  charac- 
ter, yet  here  the  judicial  character  of  the  assistant-barrister  had  ceased, 
that  he  had  pronounced  his  decree,  and  that  thereupon  a  new  and  dis- 
tinct character  was  attached  to  him,  the  nature  of  which  was  merely 
ministerial.  I  cannot  accede  in  point  of  law  to  that  proposition.  So 
long  as  the  assistant-barrister  continues  to  preside  in  the  Civil-biU 
Court  his  judicial  ofHce  and  character  remains.  It  is  in  that  capacity 
•that  he  receives  an  appeal,  or  can  receive  it.  As  I  understand  the 
declaration  of  the  plaintiff,  there  is  no  room  even  for  the  allegation  in 
point  of  fact  that  in  the  present  case  the  proceeding  complained  of  took 
place  after  the  character  of  judge  had  ceased.  It  will  not  be  denied 
that  the  signing  the  decree  was  a  judicial  act ;  he  was  then  undoubtedly 
acting  in  his  judicial  character.  Further,  the  plaintiff  s  attornej'  says 
that  he  applied  to  the  defendant  in  open  Court.  What  is  the  meaning 
of  that?  It  means  that  the  defendant  was  sitting  or  presiding  in  open 
Court  as  a  judge,  and  that  to  him  as  such  the  application  was  made. 

For  these  reasons  I  am  of  opinion,  upon  the  onlj-  question  which,  in 
my  view  of  the  case,  was  submitted  to  the  learned  judge  at  the  trials 
that  he  was  right  in  point  of  law  in  saying  that  the  act:  in  question  was 
a  judicial  act. 

Perrik,  J.  I  think  we  overlooked  [in  the  Court  below]  the  real 
nature  of  the' case  and  ground  of  complaint,  which  is,  not  that  that  he 
erred  in  opinion  orjudgment  on  any  of  the  subjects  committed  to  his 
decision,  or  rather  to- his  care,  but  that  he  refused  to  enter  on  his  duty, 
to  put  himself  in  a  capacity  to  form  an  opinion  on  any  of  those  subjects 
which  there  can  be  no  doubt  would  have  been  correct,,  and  for  which  opin- 
ion, though  erroneous  (on  the  only  matter  for  the  real  exercise  of  judg- 
ment, —  the  sufficiency  of  the  bail),  he  would  not  be  liable  in  an  action; 
It  is  analogous  to  an  appeal  lodged  witli  the  sheriff.  By  the  statute  the 
sheriff  is  authorized  to  take  an  appeal  where  the  party  does  not  appear  in 
the  Court  below ;  and  to  entitle  the  party  to  do  so  he  must  deposit  the 
amount  of  the  decree  with  the  sheriff,  and  enter  into  a  bond,  with  con- 
dition to  perform  and  abide  the  decree  of  the  judge,  and  thereupon  the 
sheriff  shall  stop  proceedings  on  the  decree,  and  give  the  party  a  cer- 
tificate that  he  has  appealed.  If  a  party  so  circumstanced  went  before 
a  justice  of  the  peace  and  asked  him  to  receive  the  appeal,  and  the  jus- 
tice refused,  could  it  be  said  he  was  exercising  a  judicial  function?  If 
the  sheriff  refuse  to  take  the  bond  with  a  proper  condition,  could  it  be 
said  he  was  exercising  a  judicial  function  ?  In  Taaffe  v.  Lord  Dowries, 
it  was  held  that  the  chief  justice  was  exercising  a  judicial  function  ;  and 
Judge  Fox  draws  the  distinction  between  the  act  of  a  judge  and  an 
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ordinary  justice  of  the  peace.  Here  the  assistant-barrister  was  exer- 
cising powers,  not  for  the  purpose  of  forming  his  own  judgment ;  he 
was  in  the  same  position  as  the  sheriff.  In  both  cases  the  civil-bill 
cause  had  closed  ;  there  was  no  lis  pendens.  It  is  enough  to  rule  the 
question  to  say  the  functions  of  the  judge  closed  with  the  decree  ;  the 
subsequent  duty  was  ministerial,  and  merely  ancillary  to  the  appeal  or 
re-hearing  before  the  judge  of  assize,  on  whom  jurisdiction  is  conferred. 
It  therefore  appears  to  me  that  these  were  ministerial,  and  merely  min- 
isterial, acts ;  though  there  was  an  exercise  of  the  mind  in  taking  the 
aflfldavit  and  deciding  the  sufflciencj'  of  the  bail,  just  as  in  the  case  of 
an  appeal  lodged  with  the  sheriff,  but  that  mere  exercise  of  judgment 
will  not  make  the  act  judicial.  In  iMidhurst  v.  Waite,  3  Burr.  1263, 
Lord  Mansfield  saj's  :  ''  It  is  taking  the  definition  too  large  to  say  that 
every  act  where  the  judgment  is  at  all  exercised  is  a  judicial  act ;  a 
judicial  act  is  supposed  to  be  done  pendente  lite  (of  some  sort  or 
other)." 

There  can  be  no  doubt  that  an  assistant-barrister  is  a  judge  of  record, 
and  where  he  is  acting  judiciallj-,  or  has  a  discretion  to  exercise,  no 
action  can  be  maintained  against  him,  at  least  without  malice  expressly 
charged  and  distinctly  proved.  If  he  had  received  the  affidavit,  exam- 
ined the  bail,  and  adjudged  them  not  qualified,  or  rejected  the  afl3davit 
or  recognizance  as  defective  in  form,  no  action  would  have  lain  against 
him  on  the  allegation  that  the  bail  was  well  qualified,  or  that  the  affi- 
davit and  recognizance  were  perfect  in  form  and  free  from  objection. 
Acting  within  his  jurisdiction,  the  assistant-barrister  must  be  respected 
and  upheld ;  but  when  he  was  required  to  receive  the  appeal  and  exam- 
ine the  bail  and  take  the  affidavit  and  recognizance,  he  was  required  to  do 
a  merely  ministerial  act ;  touching  it  he  had  no  discretion,  no  judgment 
to  exercise,  although  requiring  some  exercise  of  mind.  As  to  the  taking 
the  bail,  or  its  sufflciencj',  there  maj'  be  some  discretion  to  exercise,  but 
none  as  to  the  taking  the  affidavit.  How  could  it  be  judicial?  There  is 
no  difficulty  in  separating  the  act  of  taking  the  affidavit  of  the  attorney 
and  the  act  of  allowing  the  bail  to  be  examined  as  to  their  sufficiency, 
and  the  act  of  forming  a  judgment  upon  their  sufficiency  or  qualification 
when  examined.  It  is  for  the  refusal  to  do  the  prior  act  that  this 
action  is  brought,  and  which  first  act  is  merely  ministerial.  Where' 
there  is  a  ministerial  act  to  be  done  by  one  who  on  other  occasions  acts 
jijdicially,  the  refusal  to  do  the  ministerial  act  is  equally  objectionable 
as  if  no  judicial  functions  were  on  anj-  occasion  intrusted  to  him.  There 
seems  no  reason  why  the  refusal  to  do  a  ministerial  act  by  a  person  who 
has  certain  judicial  functions  should  not  subject  him  to  an  action  in 
the  same  manner  as  he  is  liable  to  an  action  for  an  act  beyond  his  juris- 
diction. The  refusal  to  do  the  ministerial  act  is  as  little  within  the  scope 
of  his  functions  as  a  judge  as  the  act  when  his  jurisdiction  is  exceeded. 
In  the  act  beyond  his  jurisdiction  he  has  ceased  to  be  a  judge.  As  to  the 
ministerial  act,  which  may  be  initiatory  to  a  judicial  pi-oceeding,  he  is 
not  yet  clothed  with  the  judicial  character.    All  proper  respect  is  to  be 
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shown  to  judicial  authorit3' ;  but  authority  must  be  defined,  or  arbitrary 
discretion  and  despotism  will  be  established,  and  real  justice  sacrificed 
to  the  temper  of  those  who  delude  themselves  into  a  belief  that  they 
are  consulting  its  interests.  If  then  the  act  was  not  within  the  protec- 
tion of  the  judicial  privilege,  it  was  plainly  an  unlawful  and  deliberate 
refusal  to  do  his  duty,  and  a  neglecting  of  that  duty  to  the  prejudice 
and  injury  of  the  party  complaining. 

PiGOT,  C.  B.  It  cannot  be  sustained  in  point  of  law  that  the  assist- 
ant-barrister, because  he  is  an  assistant-barrister,  is  exempted  from 
responsibility  for  refusing  to  consider  the  appeal.  I  hold  that  an 
action  does  lie  against  him  for  refusing  to  undertake  the  dutj'  of  con- 
sidering the  appeal.  I  do  not  think  it  necessary  to  saj'  whether,  after 
he  had  entered  into  the  consideration  of  it,  he  was  acting  judicially  or 
not.  It  is  not  necessary  to  determine  whether,  if  he  had  considered 
the  validity  of  this  affidavit,  his  duty  in  so  considering  it  was  judicial 
or  ministerial.  I  am  satisfied  that  the  provision  of  the  statute  requiring 
him  to  undertake  the  duty  makes  the  undertaking  of  it  obligatory,  and 
so  far  ministerial,  that  disobedience  of  that  provision  would  expose 
him  to  an  action,  without  at  all  affecting  the  general  rule  that  a  judge 
should  not,  in  doing  anything  in  performance  of  his  judicial  functions, 
be  held  liable  to  an  action. 
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1854.     2  Gray,  120.1 

Action  of  tort  against  a  justice  of  the  peace  residing  in  Dracut,  for 
assault,  battery,  and  false  imprisonment.  Answer,  that  the  plaintiff 
was  imprisoned  in  the  county  jail,  in  due  process  of  law,  for  a  contempt 
of  court. 

At  the  trial  the  plaintiff  gave  in  evidence  copies,  certified  by  the 
defendant,  of  the  following  papers :  A  complaint  made  to  the  defendant 
charging  John  Euss  with  an  unlawful  sale  of  intoxicating  liquors  in 
Lowell,  and  a  warrant  issued  thereon  for  the  arrest  of  Euss ;  a  mitti- 
mus issued  by  the  defendant  for  the  commitment  of  the  plaintiff  to 
prison  for  refusing  to  testify  on  the  trial  of  said  complaint  before  the 
defendant  at  Lowell  concerning  sales  of  intoxicating  liquors  made 
by  Euss  and  known  to  the  witness;  and  a  subsequent  judgment  of 
acquittal  of  Euss  by  the  defendant. 

By  St.  1848,  c.  331,  §  4,  the  exclusive  jurisdiction  of  all  crimes  and 
offences  committed  within  the  district  of  Lowell  is  vested  in  the  police 
Court  of  Lowell. 

The  defendant  relied  for  his  justification  on  the  record  of  the  judg- 
ment, and  contended  that  no  sufficient  proof  had  been  adduced  to  show 
that  his  acts  were  without  jurisdiction  and  void.     But  Metcalf,  J., 

1  Argument  omitted.  —  Ed. 
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ruled  that  the  record  and  mittimns  constituted  no  defence.  And  to 
this  ruling  the  defendant,  being  found  guilty,  alleged  exceptions. 

B.  F.  Butler,  for  defendant. 

H.  G.  Blaisdell,  for  plaintiff. 

BiGELOw,  J.  The  decision  of  this  case  depends  on  the  familiar  and 
well  settled  rule  concerning  the  liability  of  courts  and  magistrates  exer- 
cising an  inferior  and  limited  jurisdiction  for  acts  done  by  them,  or  by 
their  authority,  under  color  of  legal  proceedings; 

One  of  the  leading  purposes  of  every  wise  system  of  law  is  to  secure 
a  fearless  and  impartial  administration  of  justice,  and  at  the  same  time 
to  guard  individuals  against  a  wanton  and  oppressive  abuse  of  legal 
authority.  To  attain  this  end  the  common  law  affords  to  all  inferior 
tribunals  and  magistrates  complete  protection  in  the  discharge  of  tlieir 
ofiScial  functions,  so  long  as  they  act  within  the  scope  of  their  jurisdie- 
tion,  however  false  and  erroneous  may  be  the-  conclusions  and-jndg- 
ments  at  which  they  arrive.  But  on  the  other  hand,  if  they  act  without 
any  jurisdiction  over  the  subject-matter,- or  if, 'having  cognizance  of  a 
cause,  they  are  guilty  of  an  excess  of  jurisdiction,  they  are  liable  in 
damages  to  the  party  injured  by  such  unauthorized  acts.  In  all  cases, 
thereforCj  where  the  cause  of  action  against  a  judicial  officer,  exercising 
only^  a  special  and  limited  authoritj',  is  founded  on  his  acts  done  colore 
officii,  the  single  inquirj'  is  whether  he  has  acted  without  any  jurisdic- 
tion over  the  subject-matter,  or  has  been  guiltj'  of  an  excess  of  juris- 
diction. By  this  simple  test  his  legal  liabilitj-  will  at  once  be  determined. 
1  Chit.  PI.  (6th  Am.  ed.),  90,  209-213 ;  Beaurain  v.  Scott,  3  Campb. 
388  ;  Acherley  v.  Parkinson,  3  M.  &  S.  425,  428  ;  Borden  v.  Fitch, 
15  Johns.  121 ;  JSigelow  v.  Stearns,  19  Johns.  39  ;  Allen  v.  Gray,  11 
Conn.  95.  If  a  magistrate  acts  bej-ond  the  limits  of  his  jurisdiction,  his 
proceedings  are  deemed  to  be  coram  non  judice  and  void ;  and  if  he 
attempts  to  enforce  anj'  process  founded  on  any  judgment,  sentence,  or 
conviction  in  such  case,  he  therebj-  becomes  a  trespasser.  1  Chit.  PI. 
210  ;  19  Johns.  39.     See  Clarke  v.  May,  2  Gray,  410. 

These  well-settled  principles  leave  no  room  for  Question  as  to  the 
liability  of  the  defendant  in  this  action.  As.  a  justice  of  the  peace  for 
the  county  of  Middlesex  he  had  no  jurisdiction  whatever  to  try  the 
complaint  against  Russ.  It  was  for  an  offence  committed  "  within  the 
district  of  Lowell,"  of  which  the  police  court  oT  the  city  of  Lowell  had 
exclusive  jurisdiction  hy  St.  1848,  c.  331,  §  4,  and  which  the  justice  of 
said  court  was  legally  competent  to  try  and  determine.  Commonwealth 
V.  Emery,  Middlesex,  1853.  The  defendant,  therefore,  acted  wholly 
without  legal  authority,  and  can  show  no  legal  justification  under  any 
judicial  record. 

It  was  urged  on  the  part  of  the  defendant  that  he  had  authoriti'  to 
punish  the  plaintiff  for  contempt,  although  he  had  no  jurisdiction  to  try 
the  principal  case  before  him.  But  the  answer  to  this  suggestion  is 
obvious.  The  power  to  punish  for  contempt  is  only  incidental  to  the 
more  general  and  comprehensive  authority  conferred  on  a  magistrate, 
by  which  he  is  empowered  to  exercise  important  judicial  functions.    It 
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is  to  enable  him  to  try  and  determine  causes  without  molestation,  and 
protect  himself  from  indignitj'  and  insult,  that  the  law  gives  him  author- 
ity to  punish  such  disorderly  conduct  as  may  interrupt  judicial  proceed- 
ings before  him  or  be  a  contempt  of  his  authority  or  person.  Eev.  Sts. 
c.  85,  §  33.  But  it  is  only  when  he  is  in  the  proper  exercise  of  his 
judicial  functions  that  this  power  can  be  exercised.  If  he  has  no  juris- 
diction of  a  cause  he  cannot  sit  as  a  magistrate  to  try  it,  and  is  entitled 
to  no  protection  whUe  acting  beyond  tlie  sphere  of  his  judicial  powery 
His  action  is  then  extrajudicial  and  void.  His  power  and  authority  are  - 
commensurate  only  with  his  jurisdiction.  If  he  cannot  try  the  case  he 
cannot  exercise  a  power  which  is  only  auxiliary  and  incidental.  There 
can  be  no  contempt,  technically  speaking,  where  there  is  no  authority. 
In  the  case  at  bar,  the  defendant  had  no  more  power  to  entertain  juris- 
diction of  the  complaint  against  Russ  than  any  other  individual  in  the 
community.  Although  he  acted  through  mistake,  it  was  nevertheless 
a  usurpation.  The  plaintiff,  therefore,  could  not  have  been  guilty  of 
contempt  toward  the  defendant  in  his  capacity  as  a  magistrate  while 
trying  a  cause  of  which  he  had  no  jurisdictign ;  and  the  commitment 
therefor  was  unauthorized  and  void. 

It  was  suggested  hy  the  counsel  for  the  defendant  that  there  was 
nothing  in  the  case  from  which  it  could  be  properly  inferred  that  the 
offence  with  which  Russ  was  charged  was  actually  committed  in  the 
city  of  Lowell ;  and  that  as  the  defendant,  by  virtue  of  his  authority  as 
a  justice  of  the  peace,  had  cognizance  of  offences  committed  elsewhere 
in  the  countj'  of  Middlesex  which  he  might  well  hear  and  determine  in 
the  city  of  Lowell,  the  presumption  was  that  he  was  acting  rightfully 
till  the  contrary  was  shown.  But  there  are  two  decisive  answers  to 
this  argument.  In  the  first  place,  the  record  on  its  face  sets  out  an 
offence  committed  in  the  city  of  Lowell.  That  being  a  district  set  apart 
by  statute,  in  which  the  police  Court  has  exclusive  jurisdiction  of  crim- 
inal offences  usually  cognizable  by  magistrates,  and  the  offence  being 
charged  as  having  been  committed  in  Lowell,  the  record  legally  imports 
that  it  was  committed  there.  1  Stark.  Crim.  PL  (2d  ed.)  62  ;  Bac.  Ab. 
Indictment,  G.  4. 

But  in  the  next  place,  it  was  for  the  defendant  to  show  a  complete 
justification  for  the  alleged  trespass ;  if  the  record  left  it  doubtful 
whether  he  had  jurisdiction  of  the  offence  it  would  not  avail  as  a 
defence  to  the  action.  There  is  a  marked  distinction  in  this  respect 
between  courts  of  general  jurisdiction  and  inferior  tribunals  having  only 
a  special  or  limited  jurisdiction.  In  the  former  case,  the  presumption 
of  law  is  that  they  had  jurisdiction  until  the  contrary  is  shown ;  but 
with  regard  to  inferior  courts  and  magistrates,  it  is  for  them,  when 
claiming  any  right  or  exemption  under  their  proceedings,  to  show 
aflSrmatively  that  they  acted  within  the  limits  of  their  jurisdiction. 
Peacock  v.  Bell,  1  Saund.  74  and  notes ;  Mills  v.  Martin,  19  Johns. 
33,  34.  The  record  in  the  present  case  prima  facie  shows  a  want  of 
jurisdiction  in  the  defendant.  Exceptions  overruled. 
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MITCHELL  V.  FOSTER. 

1840.     12  Adolphus  Sf  Ellis,  472. 

Trespass  for  assault  and  false  imprisonment.  Plea,  Not  guilty, 
(by  statute.) 

On  the  trial,  before  Tindal,  C.  J.,  at  the  Cambridge  Spring  assizes, 
1839,  it  appeared  that  the  defendants  were  justices  of  the  peace  for  the 
borough  of  Cambridge,  and  relied  for  their  justification  on  a  conviction 
of  the  plaintiff  for  having  the  words  "  Licensed  to  sell  spirituous 
liquors  "  upon  his  premises,  not  being  licensed  in  that  behalf  (See 
Stat.  6  G.  4,  c.  81,  s.  25.)  The  conviction  stated  an  information  against 
the  plaintiff  by  one  of  his  majesty's  officers  of  excise  on  the  20th  of 
September,  1836 ;  that  plaintiff  was  thereupon  duly  summoned  to  ap- 
pear and  answer  the  charge  on  the  following  30th ;  that  he  did  not 
appear  on  the  30th  in  pursuance  of  the  summons,  and  that  defendants, 
having  jurisdiction  to  hear  and  determine  the  said  offence,  thereupon 
proceeded  to  examine  into  the  truth  of  the  charge.  The  depositions  of 
three  witnesses  were  then  set  forth,  and  the  summons  was  recited, 
which  appeared,  on  the  face  of  the  conviction,  to  have  been  issued  on 
the  20th.  The  conviction  proceeded  to  adjudge  the  plaintiff,  in  his 
absence,  guilty  of  the  offence  charged  upon  him  in  the  information ; 
and  imposed  upon  him  the  mitigated  penalty  of  £5.  It  bore  date  the 
30th  September.  The  jurj',  by  the  direction  of  his  lordship,  found  a 
verdict  for  the  plaintiff,  subject  to  a  motion  to  enter  a  nonsuit  if  this 
Court  should  be  of  opinion  that  the  conviction  was  good.  In  the 
following  Easter  term  a  rule  nisi  was  obtained  accordingly. 

JB.  Andrews  now  showed  cause.  By  stat.  4  &  5  W.  4,  c.  51,  s.  19, 
the  justices,  before  whom  anj-  information  for  the  recovery  of  a  penalty 
shall  be  exhibited,  "  are  authorized  and  required  to  summon  everj-  per- 
son against  whom  any  such  infonnation  shall  have  been  exhibited,  to 
appear  and  plead  to,  and  to  attend  the  hearing  of,  such  information,  at 
a  time  and  place  to  be  named  in  such  summons,  which  summons  shall 
be  served  upon  everj'  such  person  or  persons  ten  days  at  the  least  before 
the  time  appointed  in  such  summons."  Here,  the  summons  was  on  the 
20th,  and  the  hearing  on  the  30th  of  the  same  month.  The  question  is 
set  at  I'est  by  Regina  v.  The  Justices  of  Shropshire,  8  A.  &  E.  1 73  (35 
E.  C.  L.  E.  366) ;  (see  also  Young  v.  Higgon,  6  M.  &  W.  49  ;)  and  there 
was  no  appearance  of  the  plaintiff  so  as  to  cure  the  defect  in  the  sum- 
mons, even  supposing  that  an  appearance  would  have  had  that  effect 

Sir  J.  Campbell,  Attorney-General,  and  Storks,  Serjt,  contra.  The 
interval  between  the  summons  and  the  hearing  was  sufficient.  A  long 
series  of  authorities  have  decided  that  one  day  is  to  be  inclusive,  the 
other  exclusive  ;  Morley  v.  Vaughan,  4  Burr.  2525  ;  Lester  v.  Garland, 
15  Ves.  248 ;  and  the  rule  has  been  adopted  by  all  the  courts.  Reg. 
Gen.  Hil.  2  W.  4.     But  if  there  was  any  defect  or  inforcnality  in  the 
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process,  the  conviction  is  not  void  on  that  account.  If  the  plaintiff  had 
appeared  at  the  daj'  prefixed,  and  urged  this  objection,  and  the  defend- 
ants had  adjudged  the  summons  to  be  sufficient,  their  judgment  could 
not  have  been  impeached  in  an  action  of  trespass.  Gray  v.  Cookson, 
16  East,  13.  Their  act  is  of  a  judicial  character ;  it  may  be  erroneous, 
but  not  void.  The  plaintiff  ought  not  therefore  to  be  in  a  better  con- 
dition by  reason  of  his  refusal  to  appear,  than  if  he  had  appeared  and 
objected  to  the  summons  without  effect.  [Lord  Denman,  C.  J.  If  it 
had  been  a  question  of  fact  before  them,  whether  ten  days'  notice  had 
been  given,  and  they  had  adjudicated  upon  it,  the  conviction  might  not 
have  been  absolutely  void.]  Here  they  were  judges  both  of  law  and 
fact.  Thej'  had  a  general  jurisdiction  over  the  subject-matter ;  and  the 
plaintiff  might  have  redressed  tjieir  error  by  an  appeal  to  the  justices  in 
quarter  sessions  (7  &  8  G.  4,  c.  53,  s.  82),  who  are  required  to  rectify 
any  defect  in  form  in  any  part  of  the  proceedings.  If,  upon  such 
appeal,  the  justices  at  quarter  sessions  had  quashed  the  conviction,  yet 
trespass  would  not  have  lain  against  the  convicting  magistrates.  Wh}', 
then,  should  the  plaintiff  obtain  an  advantage  by  omitting  to  resort  to 
the  remedy  afforded  by  the  legislature. 

Lord  Denman,  C.  J.  There  is  a  clear  want  of  jurisdiction  apparent 
on  the  face  of  the  proceedings.  The  plaintiff  had  a  right  to  refuse 
attendance  on  such  a  summons ;  and  the  defendants,  having  proceeded 
to  enforce  a  void  conviction  by  apprehending  the  plaintiff,  are  liable  to 
this  action.  As  to  the  other  point,  the  last  decision  ought  to  be  adhered 
to ;  and  according  to  that,  the  plaintiff  is  entitled  to  have  ten  whole 
days  between  the  days  of  service  and  of  the  hearing. 

Patteson,  J.  We  had  better  abide  by  the  rule  laid  down  by  the 
latest  authority,  than  be  continually  discussing  the  same  point.  Any 
one  who  reads  the  act  will  see  that  it  was  not  the  intention  to  drive  the 
party  too  close  for  time ;  for  it  requires  that,  besides  the  summons, 
notice  should  also  be  given  to  him  within  one  week  after  the  informa- 
tion.   The  defendants  have  appointed  the  hearing  one  day  too  soon. 

Williams,  J.  The  defendants  must  show,  not  only  a  general  juris- 
diction, but  also  jurisdiction  in  the  particular  case.  They  had  no  right 
to  proceed,  unless  they  appointed  the  hearing  ten  clear  da)-s  after  the 
service  of  the  summons.  Mule  discharged. 
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1850.     14  Queen's  Bench  (Adolphus  Sj-  Ellis,  New  Series],  841.1 

Patteson,  J.  This  was  an  action  for  trespass  and  false  imprison- 
ment against  the  defendant,  the  judge  of  the  County  Court  in  Lincoln- 
shire.  The  defendant  pleaded  Not  guilty,  but  not  saying  "  by  statute  ; " 

1  Statement  and  arguments  omitted.  —  Ed. 
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also  a  plea  of  want  of  notice  of  action ;  but  the  notice  was  proved  at 
the  trial.  The  facts  appear  to  be  that  the  plaintiff,  being  resident  in 
Cambridgeshire,  was  sued  in  the  County  Court  at  Spilsby  in  Lincoln- 
shire by  special  order  of  the  defendant  under  the  60th  section  of  stat.  9 
&  10  Vict.  c.  95.  The  plaintiff  was  served  with  the  summons  in 
Cambridgeshire,  and  not  appearing,  judgment  was  given  against  him 
by  default  at  the  court  at  Spilsby  on  the  18th  August,  1847.  A  judg- 
ment order  was  served  on  the  plaintiff  in  Cambridgeshire  on  the  25th 
August.  A  warrant  against  the  goods  of  the  plaintiff  within  the  juris- 
diction of  the  Spilsby  Court  was  issued  on  the  14th  of  September,  which 
was  transmitted,  under  the  104th  section  of  the  Act  (see  stat.  15  &  16 
Vict.  c.  54,  s.  5),  to  the  County  Court  in  Cambridgeshire,  and  returned 
"no  effects."  So  far  the  proceedings  were  all  regular.  On  the  21st 
September  a  summons  was  issued  by  order  of  the  defendant,  calling  on 
the  plaintiff  to  appear  at  the  Spilsby  Court  on  the  7th  October,  and  be 
examined  as  to  his  not  pa3'ing  the  debt  and  costs,  and  as  to  his  estate 
and  effects.  This  summons  was  without  jurisdiction ;  for  the  section  98, 
which  authorizes  the  issuing  such  summons,  directs  it  to  be  issued  b}' 
the  County  Court  within  the  limits  of  which  the  party  shall  then  dwell 
or  carry  on  his  business ;  which  in  this  case  was  the  County  Court  of 
Cambridgeshire ;  for  in  that  county  only  the  plaintiff  dwelt  and  carried 
on  his  business  during  the  whole  of  these  proceedings.  This  summons 
was  served  on  the  plaintiff  in  Cambridgeshire  on  the  27th  September. 
On  the  7th  October  the  plaintiff  did  not  appear  at  the  County  Court 
at  Spilsby ;  and,  the  service  of  the  last  summons  having  been  proved, 
the  defendant,  as  judge  of  the  Court,  bond  fide  believing  that  he  had 
power  and  authority  to  do  so,  made  a  minute  in  the  minute  book  of  the 
Court,  whereby  it  was  ordered  that  the  plaintiff  should,  for  contempt 
in  not  attending,  be  committed  to  Cambridge  gaol  for  fourteen  days. 
A  warrant  was  made  out  accordingly ;  and  he  was  so  committed. 

That  this  commitment  was  without  jurisdiction  is  plain;  that  the 
defendant  ordered  it  under  a  mistake  of  the  law  and  not  of  the  facts  is 
equally  plain ;  for  it  is  impossible  that  he  could  be  ignorant  that  the 
plaintiff  dwelt  and  carried  on  his  business  in  Cambridgeshire,  the  ser- 
vices of  all  the  processes  having  been  proved  to  have  been  made  there, 
and  the  defendant  having  originally  specially  allowed  the  plaint  to  be 
made  in  his  Court,  within  the  jurisdiction  of  which  the  cause  of  action 
accrued,  the  defendant  (the  now  plaintiff)  residing  in  Cambridgeshire. 
This  case  is  not  therefore  within  the  principle  of  Lowther  v.  The  Earl 
of  Radnor,  8  East,  113,  119,  or  Grwinne  v.  Poole,  2  Lutw.  Appendix, 
1560,  1566,  where  the  facts  of  the  case,  although  subsequently  found 
to  be  false,  were  such  as,  if  true,  would  give  jurisdiction,  and  it  was 
held  that  the  question  as  to  jurisdiction  or  not  must  depend  on  the 
state  of  facts  as  thej'  appeared  to  the  magistrate  or  judge  assuming  to 
have  jurisdiction.  Here  the  facts  of  the  case,  which  were  before  the 
defendant  and  could  not  be  unknown  to  him,  showed  that  he  had  not 
jurisdiction ;  and  his  mistaking  the  law  as  applied  to  those  facts  cannot 
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give  him  even  a  prima  facie  jurisdiction,  or  semblance  of  anj'.  The 
onlj-  questions,  therefore,  are,  whether  the  defendant  is  protected  from 
liability  at  common  law,  being  and  acting  as  the  judge  of  a  Court  of 
record,  in  which  case  the  plea  of  Not  guilty  would  be  sufficient ;  or 
whether  he  is  protected  by  the  provisions  of  any  statute,  and  if  so, 
whether  he  can  take  advantage  of  such  statute,  having  omitted  the 
words  "  by  statute  "  m  his  plea  and  the  margin  of  it. 

As  to  the  first  question,  although  it  is  clear  that  the  judge  of  a  Court 
of  record  is  not  answerable  at  common  law  in  an  action  for  an  erroneous 
judgment,  or  for  the  act  of  any  officer  of  the  Court  wrongfully  done,  not 
in  pursuance  of,  thongh  under  color  of,  a  judgment  of  the  Court,  yet  we 
have  found  no  authority  for  saying  that  he  is  not  answerable  in  an 
action  for  an  act  done  by  his  command  and  authority  when  he  has  no 
jurisdiction.  Here  the  defendant  had  not  only  no  jurisdiction  to  com- 
mit the  plaintiff  to  the  gaol  of  Cambridgeshire,  but  he  had  no  jurisdic- 
tion to  summon  him  to  show  cause  why  he  had  not  paid  the  debt. 
That  summons  ought  to  have  been  issued  out  of  the  County  Court  of 
Cambridge. 

The  case  of  Dicas  v.  Baron  Brougham  &  Vaux,  1  M.  &  Rob.  309, 
was  cited ;  but  it  is  plain  that  the  order  of  commitment  made  by  the 
defendant  as  Lord  Chancellor  was  not  without  or  in  excess  of  jurisdic- 
tion ;  the  question  was  whether  it  was  regular  or  not,  which  clearly 
could  not  form  the  subject  of  an  action.  Holroyd  v.  Breare,  2  B.  & 
Aid.  473  ;  Tunno  v.  Morris,  2  C.  M.  &  R.  298,  s.  c.  5  Tyr.  949,  and 
other  similar  cases,  turned  on  the  question  whether  the  person  doing 
the  wrongful  act  was  so  servant  of  the  defendant  as  to  make  him  an- 
swerable for  the  act ;  and  it  was  held  that  an  officer  is  not  such  a  ser- 
vant to  a  judge  of  the  Court :  but  none  of  those  cases  turned  on  the 
want  of  jurisdiction.  "We  cannot  therefore  hold  that  the  defendant  in 
this  case  is  protected  from  liabilitj'  at  common  law. 

Is  he  then  protected  by  any  statute  ?  We  find  no  statute  which  gives 
such  protection.  The  statutes  21  Ja.  1,  c.  12,  s.  5,  and  42  G.  3,  c.  85, 
s.  6,  enable  the  defence,  when  it  exists,  to  be  given  in  evidence  under 
the  general  issue,  but  thej'  do  not  protect  a  party  acting  without  juris- 
diction ;  and  now  even  that  privilege  of  pleading  the  general  issue  only 
is  coupled  with  this  qualification,  that  the  plea  must  be  stated  to  be 
"  by  statute,"  which  words  are  omitted  here. 

The  judgment  must  therefore  be  for  the  plaintiff. 

Judgment  for  plaintiff. 
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1840.     3  Moore,  Privy  Council  Cases,  28.1 

Action  of  trespass,  brought  in  the  Supreme  Court  of  Judicature,  at 
Fort  William,  in  Bengal,  to  recover  damages  for  the  arrest  and  false 
imprisonment  of  plaintiflf  b3'  defendant,  acting  as  judge  of  the  Fouj- 
darry  [Criminal]  Court  of  the  Zillah  of  Nuddeah,  in  Bengal. 

The  plaintiff  was  a  British  born  subject  of  the  English  Crown.  The 
Foujdarry  Court  had  jurisdiction  only  over  natives  of  India. 

The  police  transmitted  to  defendant  depositions  relative  to  a  riot. 
The  defendant,  being  of  opinion  that  plaintiff  was  concerned  in  the 
riot,  ordered  a  Perwannah  [warrant]  to  issue  for  the  apprehension  of 
plaintiff.  Upon  the  authority  of  the  Perwannah,  the  plaintiff  was  de- 
tained, and  kept  under  surveillance.  Plaintiff  was  ultimately  brought 
before  defendant ;  and,  after  some  daj-s'  investigation,  admitted  to  bail ; 
and  was  eventually  bound  by  recognizance  to  appear  when  called  upon. 
No  further  proceedings  were  taken  against  plaintiff. 

Subsequently,  plaintiff  brought  this  action  of  trespass.  Defendant 
pleaded  the  general  issue ;  and  also  six  special  pleas,  justifj'ing  as 
judge.  Plaintiff  joined  issue  on  the  first  plea ;  and  replied  de  injuria 
to  the  six  special  pleas  upon  which  issue  was  joined.  Verdict  for  plain- 
tiff on  all  the  issues,  but  with  liberty  for  defendant  to  move  to  set  the 
verdict  aside  upon  points  reserved. 

On  the  24th  of  November,  1835,  the  several  points  reserved  were 
argued  before  the  Supreme  Court,  who  were  of  opinion,  that  the  arrest 
having  taken  place  under  the  seal  of  the  Foujdarry  Court,  and  the 
appellant,  being  a  British-born  subject  and  not  amenable  to  the  juris- 
diction of  the  Foujdarrj-  Court  of  the  Zillah,  the  respondent  had  failed 
to  support  his  special  pleas.  They  were,  however,  of  opinion,  that 
under  the  general  issue,  the  respondent  was  entitled  to  avail  himself 
of  the  protection  of  the  24th  section  of  the  Statute  21st  Geo.  III., 
c.  70,  which  precluded  the  Supreme  Court  from  holding  jurisdiction 
in  the. action  against  the  respondent,  and  accordingly  adjudged  that 
the  verdict  should  be  entered  for  the  respondent  on  the  general  issue, 
with  costs,  and  costs  of  motion. 

From  this  judgment  the  appellant  appealed  to  Her  Majestj^  in  Council. 

M.  D.  Sill,  Q.  C,  and  C.  Buller,  for  appellant. 

Spankie,  Serjt.,  Sir  William  Follett,  Q.  C,  and  Greenwood,  for 
respondent. 

Mr.  Baron  Parke.  The  material  question  in  this  case  is,  whether 
the  defendant,  being  a  judge  of  the  Foujdarry  Court  of  the  Zillah  of 
Nuddeah,  was,  in  that  character,  entitled  to  the  protection  of  the  21st 
Geo.  III.,  c.  70,  s.  24,  for  issuing  his  order,  or  Perwannah,  and  for  what 
was  done  in  obedience  to  it. 

1  Statement  abridged.    Arguments  omitted.  —  Ed. 
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This  section  is  as  follows  :  "  And  whereas  it  is  reasonable  to  render 
the  provincial  magistrates,  as  well  natives  as  British  subjects,  more  safe 
in  the  execution  of  their  office,  be  it  enacted,  That  no  action  for  wrong 
or  injur}'  shall  lie  in  the  Supreme  Court  against  any  person  whatsoever, 
exercising  a  judicial  ofiice  in  the  country  Courts,  for  any  judgment, 
decree,  or  order  of  the  said  Court,  nor  against  any  person  for  any  act 
done  b}^  or  in  virtue  of  the  order  of  the  said  Court." 

Three  meanings  may  be  attributed  to  this  clause. 

First.  It  may  mean  that  no  action  should  lie  against  one  exercising 
a  judicial  office,  in  the  country  Courts  for  any  judgment,  decree,  or 
order  of  the  Court,  whether  in  a  matter  in  which  the  Court  had  a  juris- 
diction or  not,  or  whether  the  judge  wilfully  and  knowingly  gave  judg- 
ment or  made  an  order  in  a  matter  out  of  his  jurisdiction  or  not ;  so 
that  the  fact  of  the  existence  of  a  judgment,  decree,  or  order,  should 
preclude  all  inquiry. 

Secondly.  It  may  mean  to  protect  the  judge  only  where  he  gives 
judgment,  or  makes  an  order,  in  the  bona  fide  exercise  of  his  office, 
and  under  the  belief  of  his  having  jurisdiction,  though  he  may  not 
have  anj'. 

Thirdly.  The  object  may  have  been  to  put  the  judges  of  the  native 
Courts  on  the  footing  of  judges  of  the  superior  Courts  of  record,  or 
Courts  having  similar  jurisdiction  to  the  native  Courts  here,  protecting 
them  from  actions  for  things  done  within  their  jurisdiction,  though 
erroneouslj'  or  irregularly  done,  but  leaving  them  liable  for  things  done 
wholly  without  jurisdiction. 

It  seems  to  us,  that  the  first  of  these  constructions  is  inadmissible. 
It  never  could  have  been  intended  to  give  such  unlimited  power  to  the 
judges  of  the  native  Courts,  and  reason  points  out  that  the  general 
words  of  the  clause  must  be  qualified  in  the  manner  stated  in  one  of 
the  two  latter  modes  of  construction. 

We  think  that  the  third  is  the  right  mode,  and  that  the  true  meaning 
of  the  section  in  question  was  to  put  the  judges  of  native  Courts  of  jus- 
tice on  the  same  footing  as  those  of  English  Courts  of  similar  jurisdic- 
tion. There  seems  no  reason  whj'  they  should  be  more  or  less  protected 
than  English  judges  of  general  or  limited  jurisdiction,  under  the  like 
circumstances.  To  give  them  an  exemption  from  liability,  when  acting 
bona  fide  in  cases  in  which  they  had,  though  mistakenly,  acted  without 
jurisdiction,  would  be  to  place  them  on  a  better  footing  than  English 
judges  or  magistrates,  and  to  leave  the  injured  individual  wholly  with- 
out civil  remedy ;  for  English  judges,  when  they  act  wholly  without 
jurisdiction,  whether  they  may  suppose  they  had  it  or  not,  have  no 
privilege ;  and  the  justices  of  the  peace,  whether  acting  as  such,  or  in 
their  judicial  character,  in  cases  of  summary  conviction,  have  no  other 
than  that  of  having  notice  of  action,  a  limitation  of  time  for  bringing 
it,  a  restriction  as  to  venue,  the  power  of  tendering  amends,  and  of 
pleading  the  general  issue,  with  certain  advantages  as  to  costs. 

This  construction  is  that  contended  for  by  the  appellant,  and  to  that 
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extent  we  think  that  the  appellant  is  right.  But  in  applying  that  rule 
to  the  facts  in  evidence  in  the  present  case,  we  think  that  enough  does 
not  appear  to  make  the  defendant  a  trepasser. 

We  must  consider  the  defendant  as  being  in  the  same  situation  as  a 
criminal  judge  in  this  country,  with  the  qualification,  that  he  had  no 
jurisdiction  over  one  particular  class,  viz.,  the  European-born' subjects 
of  the  British  Crown ;  and  the  question  is,  whether  he  is  liable  to  an 
action  of  trespass  for  causing  the  plaintiff  to  be  arrested,  he  being,  in 
reality,  exempt  from  his  jurisdiction. 

If  the  particular  character  of  the  plaintiff  be  not  taken  into  considera- 
tion, and  if  the  case  be  treated  as  if  he  had  been  a  native  subject,  there 
is  no  doubt  that  the  defendant  would  have  been  protected ;  for  it  is  not 
merely  in  respect  of  acts  in  Court,  acts  sedente  curia,  that  an  English 
judge  has  an  immunity,  but  in  respect  of  all  acts  of  a  judicial  nature,  as 
was  decided  in  the  case  of  Taaffe  v.  Dowries  ;  and  an  order  under  the 
seal  of  the  Foujdarry  Court,  to  bring  a  native  into  that  Court,  to  be 
there  dealt  with  on  a  criminal  charge,  is  an  act  of  a  judicial  nature,  and 
whether  there  was  any  irregularity  or  error  in  it  or  not,  would  be  dis- 
punishable by  ordinarj-  process  at  law.  But  the  protection  would  clearly 
not  extend  to  a  judicial  act,  done  wholly  without  jurisdiction ;  and  it  is 
contended,  that  this  order,  with  reference  to  a  British-born  person,  is 
altogether  without  jurisdiction,  because  such  person  was  not  answerable 
to  the  general  jurisdiction  of  the  Court ;  and  the  special  jurisdiction 
given  by  the  53d  Geo.  III.,  c.  155,  s.  105,  did  not  warrant  the  mode  of 
proceeding  in  this  case,  there  being  no  information  or  complaint  by  a 
native ;  nor  did  that  section  of  the  statute  authorize  imprisonment  in 
the  first  instance. 

But  the  answer  to  the  objection  to  the  defendant's  jurisdiction,  founded 
on  the  European  character  of  the  plaintiff,  is,  that  it  does  not  appear 
distinctly  in  the  evidence,  upon  which  alone  we  are  to  act,  whatever  our 
suspicions  may  be,  that  the  defendant  knew,  or  had  such  information, 
as  that  he  ought  to  have  known  of  that  fact ;  and  it  is  well  settled  that 
a  judge  of  a  Court  of  record  in  England,  with  limited  jurisdiction,  or 
a  justice  of  the  peace,  acting  judicially,  with  a  special  and  limited 
authority,  is  not  liable  to  an  action  of  trespass  for  acting  without  juris- 
diction, unless  he  had  the  knowledge  or  means  of  knowledge  of  which 
he  ought  to  have  availed  himself,  of  that  which  constitutes  the  defect 
of  jurisdiction.  Thus  in  the  elaborate  judgment  of  Mr.  Baron  Powell, 
in  Gfwynn  v.  Poole  (Lutw.  App.  1566),  it  is  laid  down,  that  a  judge 
of  a  Court  of  record  in  a  borough  was  not  responsible,  as  a  trespasser, 
unless  he  was  cognizant  that  the  cause  of  action  arose  out  of  the  juris- 
diction, or,  at  least,  that  he  might  have  been  cognizant,  but  for  his  own 
fault ;  which  last  proposition  Mr.  Baron  Powell  illustrates  by  a  reference 
to  the  case  of  the  Marshalsea  Court,  which  had  jurisdiction  only  in  cer- 
tain cases  where  the  King's  servants  were  parties,  who  being  all  enrolled, 
the  judge  ought  to  have  had  a  copy  of  the  enrolment,  and  so  would 
have  known  the  character  of  the  parties.    It  is  true,  says  Mr.  Baron 


BRITTAIN  V.   KINNAIED.  645 

Powell  (speaking  of  the  ease  of  a  borough  Court),  that  the  cause  of 
action  does  not  arise  within  the  jurisdiction  of  the  Court,  as  it  ought 
to  do ;  but  as  the  judge  cannot  know  that,  except  by  the  plaintiff  or 
defendant,  until  he  knows  it,  the  rule  shall  be  in  this  case,  as  in  others, 
"  ignorantia  facti  excusat."  Mr.  Baron  Powell  laj's  down  the  same 
rule  as  to  a  party :  but  his  opinion  in  that  respect  is  disapproved  of  by 
Lord  Chief  Justice  Willes,  in  Moraria  v.  Sloper,  Willes,  35,  but  not 
so  far  as  it  relates  to  a  judge  or  officer. 

The  like  rule  has  been  followed,  in  the  case  of  magistrates  acting 
under  the  special  powers  of  Acts  of  Parliament,  who  are  not  liable  as 
trespassers,  if  they  have  jurisdiction  to  inquire  into  the  facts  stated 
before  them,  and  nothing  appears  on  one  side  or  the  other  to  show 
their  want  of  jurisdiction.  Pike  v.  Carter,  3  Bingham,  78  ;  Lowther 
V.  Earl  of  Radnor,  8  East,  113.  It  is  clear,  therefore,  that  a  judge  is 
not  liable  in  trespass  for  want  of  jurisdiction,  unless  he  knew,  or  ought 
to  have  known,  of  the  defect ;  and  it  lies  On  the  plaintiff,  in  every  such 
case,  to  prove  that  fact. 

In  the  case  now  under  consideration,  it  does  not  appear  from  the  evi- 
dence in  the  case,  that  the  defendant  was  at  any  time  informed  of  thfe 
European  character  of  the  plaintiff,  or  knew  it  before,  or  had  such 
information  as  to  make  it  incumbent  on  him  to  ascertain  that  fact. 
The  point,  therefore,  which  is  contended  for  by  the  plaintiff  does  not 
arise ;  and  it  is  xmnecessary  to  determine,  whether,  if  distinct  notice 
had  been  given  by  the  plaintiff  to  the  defendant  or  proof  brought  for- 
ward that  the  defendant  was  well  acquainted  with  the  fact  of  his  being 
British-born,  the  defendant  would  have  been  protected  in  this  case,  as 
being  in  the  nature  of  a  judge  of  record  acting  irregularly  within  his 
general  jurisdiction,  or  liable  to  an  action  of  trespass,  as  acting  by 
virtue  of  a  special  and  limited  authority,  given  by  the 'Statute,  which 
was  not  complied  with,  and  therefore  altogether  without  jurisdiction. 

The  only  doubt  their  lordships  have  had  in  the  consideration  of  this 
case  is,  whether  the  evidence  was  sufficient  to  show  that  the  defendant 
knew  or  ought  to  have  known  that  the  plaintiff  was  a  British-born  sub- 
ject. They  have  had  none,  that  it  was  competent  for  the  defendant  to 
give  his  defence  in  evidence,  under  the  general  issue,  by  force  of  the 
Statute  42d  Geo.  III.,  c.  85,  s.  6,  if  not  at  common  law. 
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1819.     1  Broderip  ^  Bingham,  432. 

Trespass  for  seizing  and  taking  possession  of  a  certain  vessel,  called 
the  Phoenix,  and  detaining  the  same,  with  her  masts,  &c.,  and  500  Ibsi 
of  weight  of  gunpowder.     Plea  general  issue.    At  the  trial  before 
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Dallas,  C.  J.,  at  the  sittings  after  Trinity-  term,  1819,  it  appeared  that 
the  vessel  in  question,  which  was  decked,  and  of  the  burthen  of  thirteen 
tons,  was  seized  by  the  defendants,  as  magistrates,  under  the  Bum- 
boat  act,  2  Geo.  3,  c.  28.  The  plaintiff  was  about  to  offer  evidence, 
that  the  vessel  in  question  was  not  a  boat  within  the  meaning  of  the 
act,  when  it  was  objected  by  the  counsel  for  the  defendants,  that  the 
conviction  was  the  onlj-  admissible  evidence  of  what  the  magistrates 
had  determined,  and  was  conclusive  as  to  the  subject-matter  of  that 
determination.  The  chief  justice  coinciding  in  that  opinion,  the  con- 
viction was  put  in,  and  appeared  to  be  a  conviction  under  the  stat.  2 
Geo.  3,  c.  28,  for  that  "the  plaintiff  unlawfully  had  in  his  possession 
in  a  certain  boat  in  the  river  Thames  certain  stores  ;  to  wit,  350  lbs. 
weight  of  gunpowder,  and  58  lbs.  weight  of  ball  cartridges,  which  had 
then  lately  been  unlawfully  procured  from  and  out  of  a  ship  or  vessel 
in  the  said  river  Thames."  His  lordship  being  of  opinion  that  the 
conviction  was  a  conclusive  defence  to  the  action,  directed  a  nonsuit, 
reserving  the  point.    Accordingly, 

Vaughun,  Serjt,  on  a  former  day,  had  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  that  the  magistrate  had,  by  the  act,  no  power 
to  take  anything  but  a  boat ;  that  he  had  no  right  to  assume  to  himself 
a  jurisdiction  bj'  calling  that  a  boat  which  was  in  truth  a  vessel ;  and 
that  he  could  not,  by  the  terms  of  his  conviction,  exclude  a  party  from 
raising  the  question  on  the  subject-matter  of  it :  the  learned  Serjeant 
cited  Davison  v.  Gill,  1  East,  64,  and  Welch  v.  Nash,  8  East,  394,  in 
support  of  his  motion. 

Lens,  Serjt.,  now  showed  cause.  The  only  mode  of  getting  rid  of 
a  conviction  is  by  appeal  or  certiorari ;  as  long  as  a  conviction  re- 
mains unquashed,  it  is  conclusive  of  the  facts  stated  in  it.  Whether 
the  subject-matter  of  this  conviction  were  a  boat  or  not,  was  the  very 
question  to  be  decided  before  the  magistrate,  and  upon  which  his  de- 
cision was  final.  Even  if  the  magistrate,  contrary-  to  all  law  and  fact, 
had  corruptly  stated  that  to  be  a  boat  which  was  clearlj'  a  ship,  the 
plaintiff's  remedy  would  be  by  information  not  by  action.  Had  a  want 
of  jurisdiction,  or  other  defect,  been  apparent  on  the  face  of  the  con- 
viction, the  case  might  be  otherwise ;  but  while  the  conviction  remains 
unimpeached,  the  merits  of  the  case  cannot  form  the  subject  of  inquiry 
by  action. 

Vaughan  and  Lawes,  Serjts.,  in  support  of  the  rule.  The  question 
to  be  decided,  in  reality,  amounts  to  this,  whether,  in  cases  of  summary 
convictions,  where  neither  appeal  nor  certiorari  is  allowed,  such  con- 
victions are  to  be  deemed  conclusive  of  the  facts  stated  in  them  ;  and 
whether  the  party  who  feels  himself  aggrieved  is  precluded  from 
showing,  that  the  convicting  magistrate  had  no  jurisdiction.  In  such 
cases,  if  the  party  is  not  allowed  to  show  that  the  facts,  on  which 
jurisdiction  is  assumed,  had  no  existence,  the  doors  of  justice  are 
closed  against  him.  Had  the  magistrate,  then,  jurisdiction  over  this 
vessel?    That  he  had  not,  will  appear  from  a  perusal  of  the   fifth 
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section  of  the  act,i  which  gives  the  magistrate  a  jurisdiction  of  a  very 
limited  nature.  "Whether  the  attention  is  drawn  to  that,  or  any  other 
section,  no  doubt  can  exist,  that  boats  alone  formed  the  subject-matter 
of  the  jurisdiction  intended  to  be  given  by  the  act.  The  frequent 
thefts  carried  on  in  open  boats  on  the  river  were  the  grievances  at 
which  this  statute  was  pointed ;  and  this  is  made  still  more  clear  by 
the  statute  54  G.  3,  c.  187,  s.  22,  which  enacts,  that  "  forfeited  boats, 
instead  of  being  burnt,  may  be  restored  or  sold."  In  the  fifth  section 
of  the  former  act,  the  term  boat  alone  is  used,  "  Any  boat  with  her 
tackle,"  &c.,  "to  direct  such  boat,  with  her  tackle,  &c.,  to  be  burnt 
and  destroyed,  or  restored,  &c."  Now  the  vessel  in  question  was  a 
decked  vessel  of  the  burthen  of  thirteen  tons,  and  registered.  Here 
then  the  jurisdiction  of  the  magistrate  is  limited,  both  as  to  subject, 
person,  and  place ;  and  all  such  matters  must  be  traversable.  Suppose 
the  vessel  in  question  had  been  a  seventj'-four  gun  ship,  can  it  be  eon- 
tended,  that  the  Court  would  be  estopped  by  the  terms  of  the  conviction 
from  receiving  evidence  of  such  an  excess  of  jurisdiction?  If  a  magis- 
trate assumes  jurisdiction  by  falsely  asserting  the  fact  upon  which 
alone  his  jurisdiction  is  founded,  such  a  proceeding  may  be  the  subject 
of  inquiry  by  action.  .  .  . 

[Eemainder  of  argument  omitted.] 

Dallas,  C.  J.  The  general  principle  applicable  to  cases  of  this 
description,  is  perfectly  clear;  it  is  established  by  all  the  ancient,  and 
recognized  by  all  the  modern  decisions ;  and  the  principle  is,  that  a 
conviction  by  a  magistrate,  who  has  jurisdiction  over  the  subject- 

^  2  G.  3,  c.  28.  "And  be  it  enacted  by  the  authority  aforesaid,  that  it  shall  and 
may  be  lawful  for  the  said  master,  wardens,  and  assistants,  or  such  person  or  persona 
as  they  shall  from  time  to  time  depute  and  appoint  under  the  seal  of  their  corporation, 
and  for  all  owners  or  masters  of  ships  or  vessels,  either  in  whole  or  in  part  in  the  said 
river  respectively,  or  for  such  person  and  persons  as  the  said  owners  and  masters,  or 
any  seven  or  more  of  them,  by  writing  under  their  hands  and  seals,  shall,  for  that 
purpose,  nominate,  depute,  and  appoint  (and  which  it  shall  be  lawful  for  them,  from 
time  to  time,  to  do),  at  any  time  or  times  from  and  after,  &c.,  to  stop,  seai'ch,  and 
detain  in  some  place  of  safety,  any  boat  which  there  shall  be  reason  to  suspect  has 
any  ropes,  cordage,  tackle,  apparel,  furniture,  stores,  materials,  or  any  part  of  any 
cargo  or  lading  stolen  or  unlawfully  procured  from  or  out  of  any  ship  or  vessel  in  the 
said  river  ;  and  also  to  apprehend  and  detain,  or  cause  to  be  apprehended  and  detained, 
any  person  or  persons  who  may  be  reasonably  suspected  of  having  or  conveying  any 
such  goods,  stores,  or  things  in  such  boat ;  and  such  person  or  persons  so  apprehended 
shall  be  (as  soon  as  conveniently  may  be)  conveyed  before  one  or  more  justice  or 
justices  of  the  peace  for  any  county,  city,  division,  liberty,  or  place  adjoining  to  the 
said  river  ;  and  if  such  person  or  persons  shall  not  produce  the  party  or  parties  from 
whom  he,  she,  or  they  bought  or  received  such  merchandises,  goods,  stores,  or  things 
aforesaid,  or  some  credible  person,  to  depose  upon  oath  the  sale  or  delivery  thereof,  or 
shall  not  give  an  account  to  the  satisfaction  of  such  justice  or  justices  how  he,  she,  or 
they  came  by  the  same  ;  that  then  the  said  person  or  persons  so  apprehended  shall  be 
deemed  and  adjudged  guilty  of  a  misdemeanor ;  and  such  boat,  with  her  tackle,  ap- 
parel, furniture,  and  loading,  shall  upon  such  conviction,  be  forfeited  and  disposed  of 
as  is  hereinafter  directed." 
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matter,  Is,  if  no  defects  appear  on  the  face  of  it,  conclusive  evidence 
of  the  facts  stated  in  it.  Such  being  the  principle,  what  are  the  facts 
of  the  present  case  ?  If  the  subject-matter  in  the  present  case  were  a 
boat,  it  is  agreed  that  the  boat  would  be  forfeited,  and  the  conviction 
stated  it  to  be  a  boat.  But,  it  is  said,  that  in  order  to  giVe  the  magis- 
trate jurisdiction,  the  subject-matter  of  his  conviction  must  be  a  boat ; 
and  that  it  is  competent  to  the  party  to  impeach  the  conviction,  by- 
showing  that  this  was  not  a  boat.  I  agree,  that,  if  he  had  not  juris- 
diction, the  conviction  signifies  nothing.  Had  he  then  jurisdiction  in 
this  case?  By  the  Act  of  Parliament  he  is  empowered  to  search  for 
and  seize  gunpowder  in  any  boat  on  the  river  Thames.  Now  allowing, 
for  the  sake  of  argument,  that  "  bo^"  is  a  word  of  technical  meaning, 
and  somewhat  different  from  a  vessel ;  still  it  was  matter  of  fact  to  be 
made  out  before  the  magistrate,  and  on  which  he  was  to  draw  his  own 
conclusion.  But,  it  is  said,  that  a  jurisdiction  limited  as  to  person, 
place,  and  subject-matter,  is  stinted  in  its  nature,  and  cannot  be  law- 
fully exceeded.  I  agree ;  but  upon  the  inquiry  before  the  magistrate, 
does  not  the  person  form  a  question  to  be  decided  by  evidence  ?  does 
not  the  place,  does  not  the  subject-matter,  form  such  a  question?  The 
possession  of  a  boat,  therefore,  with  gunpowder  on  board,  is  part  of 
the  offence  charged,  and  how  could  the  magistrate  decide,  but  by  ex- 
amining evidence  in  proof  of  what  was  alleged  ?  The  magistrate,  it 
is  urged,  could  not  give  himself  jurisdiction,  by  finding  that  to  be  a 
fact  which  did  not  exist.  But  he  is  bound  to  inquire  as  to  the  fact, 
and  when  he  has  inquired  his  conviction  is  conclusivfe  of  it.  The 
magistrates  have  inquired  in  the  present  instance,  and  they  find  the 
subject  of  conviction  to  be  a  boat.  Much  has  been  said  about  the 
danger  of  magistrates  giving  themselves  jurisdiction,  and  extreme 
cases  have  been  put,  as  of  a  magistrate  seizing  a  ship  of  seventy- 
four  guns  and  calling  it  a  boat.  Suppose  such  a  thing  done,  the 
conviction  is  still  conclusive,  and  we  cannot  look  out  of  it.  It  is 
urged  that  the  partj'  is  without  remedy ;  and  so  he  is,  without  eivU 
remedy,  in  this  and  many  other  cases ;  his  remedy  is  bj'  proceeding 
criminally,  and,  if  the  decision  were  so  gross  as  to  call  a  ship  of 
seventy-four  guns  a  boat,  it  would  be  good  ground  for  a  criminal 
proceeding. 

[Remainder  of  opinion  omitted.] 

[Park,  J.,  and  Burrough,  J.,  delivered  concurring  opinions.] 
EiCHARDSON,  J.  I  am  of  the  same  opinion ;  whether  the  vessel  in 
question  were  a  boat  or  no,  was  a  fact  on  which  the  magistrate  was  to 
decide,  and  the  fallacy  lies  in  assuming,  that  the  fact  which  the  magis- 
trate has  to  decide  is  that  which  constitutes  his  jurisdiction.  If  a  fact 
decided  as  this  has  been  might  be  questioned  in  a  civil  suit,  the  magis- 
trate would  never  be  safe  in  his  jurisdiction.  Suppose  the  case  for  a 
conviction  under  the  game  laws  of  having  partridges  in  possession  5 
could  the  magistrate  in  an  action  of  trespass  be  called  on  to  show  that 
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the  bird  in  question  was  really  a  partridge?  and  yet  it  might  as  well 
be  urged  in  that  case,  that  the  magistrate  had  no  jurisdiction  unless 
the  bird  were  a  partridge,  as  it  may  be  urged  in  the  present  case,  that 
be  has  none  unless  the  machine  be  a  boat.  So  in  the  case  of  a  con- 
viction for  keeping  dogs  for  the  destruction  of  game,  without  being 
duly  qualified  to  do  so ;  after  the  conviction  had  found  that  the  offender 
kept  a  dog  of  that  description,  could  he,  in  a  civil  action,  be  allowed  to 
dispute  the  truth  of  the  conviction  ?  In  a  question  like  the  present,  we 
are  not  to  look  to  the  inconvenience,  but  the  law ;  but,  surely,  if  the 
magistrate  acts  bondjide,  and  comes  to  his  conclusion  as  to  matters  of 
fact,  according  to  the  best  of  his  judgment,  it  would  be  highly  unjust 
if  he  were  to  have  to  defend  himself  in  a  civil  action ;  and  the  more 
so,  as  he  might  have  been  compelled  by  a  mandamus  to  proceed  on 
the  investigation.  Upon  the  general  principle,  therefore,  that  where 
the  magistrate  has  jurisdiction,  his  conviction  is' conclusive  evidence  of 
the  facts  stated  in  it,  I  think  this  rule  must  be  discharged. 

Sule  discharged  accordingly. 
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1882.    44  New  Jersey  Law,  654. 

On  error  to  the  Middlesex  Circuit. 

This  was  an  action  for  trespass  for  assault  and  unlawful  imprisonment. 
The  defendant,  Cornelius  Van  Duyn,  pleaded  the  general  issue  of  not 
guilty  to  the  declaration,  which  was  in  its  usual  form  in  trespass,  for 
assault  and  unlawful  imprisonment. 

The  defendant  Charles  L.  Stout  also  pleaded  the  general  issue  to  the 
said  declaration,  and  gave  notice  of  special  matter  in  evidence  under 
said  plea,  setting  up  that  he  was  one  of  the  justices  of  the  p6ace  of  the 
county  of  Middlesex,  and  that  the  following  complaint  was  made  before 
him  by  Cornelius  Van  Duyn :  — 

State  of  New  Jersey,  Middlesex  county,  ss. —  Cornelius  Van  Duyn, 
administrator  of  Samuel  Van  Tilburgh,  deceased,  of  the  township  of 
Franklin,  county  of  Somerset,  upon  his  oath  complains  that  on  the  1st 
day  of  December,  1879,  at  the  township  of  South  Brunswick,  in  the 
county  of  Middlesex,  Simeon  P.  Grove,  William  H.  Grove,  Jr.,  and 
Jediah  Higgins,  with  force  and  arms,  did  enter  upon  the  lands  of  Samuel 
Van  Tilburgh,  deceased,  and  with  force  and  arms  did  unlawfully  carry 
away  about  four  hundred  bundles  of  cornstalks,  to  the  value  of  $8,  and 
were  engaged  in  carrying  other  cornstalks  from  said  lands  of  said  Van 
Tilburgh,  deceased ;  and  therefore  he  prays  that  the  said  Simeon  P. 
Grove,  William  H.  Grove,  Jr.,  and  Jediah  Higgins  may  be  apprehended 
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and  held  to  answer  said  complaint  and  dealt  with  as  law  and  justice 
may  require. 

C.  Van  Dutn, 

Administrator. 

Sworn  and  subscribed  before  me  this  1st  day  of  December,  1879. 

Chas.  L.  Stodt, 

Justice  of  the  Peace. 

Stout,  as  such  justice,  thereupon  issued  his  warrant  in  the  ordinary 
form,  directing  the  said  two  persons  and  the  said  Higgins  to  be  brought 
before  him  to  answer  the  said  complaint ;  and  such  three  persons  having 
been  arrested  by  a  constable,  on  such  warrant,  and  being  brought  before 
said  justice,  and  having  waived  an  examination,  were  by  him  committed 
to  the  jail  of  the  county  for  the  cause  mentioned  in  the  complaint,  to 
await  the  action  of  the  next  grand  jury.  Having  given  bail  the  next 
day  the  persons  so  arrested  were  discharged,  and  thereupon  one  of 
them,  William  H.  Grove,  Jr.,  brought  this  suit  in  trespass  for  the  above- 
mentioned  imprisonment.  At  the  trial  the  plaintiff  was  nonsuited,  and 
to  review  that  judgment  this  writ  of  error  was  brought. 

A.  V.  SckencTc  and  E.  T.  Green,  for  plaintiff  in  error. 

J.  H.  Stewart,  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

Beaslet,  C.  J.  Most  of  the  general  principles  of  law  pertaining  to 
that  branch  of  this  controversy  which  relates  to  the  alleged  liability  of 
the  defendant  in  this  suit,  who  was  a  justice  of  the  peace,  are  so  com- 
pletely settled  as  not  to  be  open  to  discussion.  The  doctrine  that  an 
action  will  not  lie  against  a  judge  for  a  wrongful  commitment,  or  for 
an  erroneous  judgment,  or  for  any  other  act  made  or  done  by  him  in  his 
judicial  capacity,  is  as  thoroughly  established  as  are  any  other  of  the 
primary  maxims  of  the  law.  Such  an  exemption  is  absolutely  essential 
to  the  very  existence,  in  any  valuable  form,  of  the  judicial  office  itself; 
for  a  judge  could  not  be  either  respected  or  independent  if  his  motives 
for  his  official  actions  or  his  conclusions,  no  matter  how  erroneous,  could 
be  put  in  question  at  the  instance  of  every  malignant  or  disappointed 
suitor.  Hence  we  find  this  judicial  immunity  has  been  conferred  by  the 
laws  of  every  civilized  people.  That  it  exists  in  this  State  in  its  fullest 
extent,  has  been  repeatedly  declared  by  our  own  Courts.  Such  was  pro- 
nounced by  the  Supreme  Court  to  be  the  admitted  principle  in  the  case 
oi  Little  V.  Moore,  1  South.  75  ;  Taylor  v.  Doremus,  1  Harr.  473  ;  Man- 
gold V.  Thorpe,  4  Vroom,  134 ;  and  by  this  Court  in  Loftus  v.  Fraz, 
14  Vroom,  667.  To  this  extent  there  is  no  uncertainty  or  difficulty 
whatever  in  the  subject. 

But  the  embarrassment  arises  where  an  attempt  is  made  to  express 
with  perfect  deflniteness  when  it  is  that  acts  done  by  a  judge  and  which 
purport  to  be  judicial  acts,  are  such  within  the  meaning  of  the  rule  to 
which  reference  has  just  been  made. 
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It  is  said  everywhere  in  the  text-books  and  decisions,  that  the  officer, 
in  order  to  entitle  himself  to  claim  the  immunity  that  belongs  to  judicial 
conduct,  must  restrict  his  action  within  the  bounds  of  his  jurisdiction, 
and  jurisdiction  has  been  defined  to  be  "the  authority  of  the  law  to  act 
officially  in  the  particular  matter  in  hand."  Cooley  on  Torts,  417.  But 
these  maxims,  although  true  in  a  general  way,  are  not  sufficiently  broad 
to  embrace  the  principle  of  immunity  that  appertains  to  a  Court  or  judge 
exercising  a  general  authority.  Their  defect  is  that  they  leave  out  of 
the  account  all  those  cases  in  which  the  officer  in  the  discharge  of  his 
public  duty  is  bound  to  decide  whether  or  not  a  particular  case,  under 
the  circumstances  as  presented  to  him,  is  within  his  jurisdiction,  and  he 
falls  into  error  in  arriving  at  his  conclusion.  In  such  instance,  the  judge, 
in  point  of  fact  and  law,  has  no  jurisdiction,  according  to  the  definition 
just  given,  over  "the  particular  matter  in  hand,"  and  yet,  in  my  opinion, 
very  plainly  he  is  not  responsible  for  the  results  that  wait  upon  his  mis- 
take. And  it  is  upon  this  precise  point  that  we  find  confusion  in  the 
decisions.  There  are  certainly  cases  which  hold  that  if  a  magistrate  in 
the  regular  discharge  of  his  functions,  causes  an  arrest  to  be  made  under 
his  warrant  on  a  complaint  which  does  not  contain  the  charge  of  a  crime 
cognizable  by  him,  he  is  answerable  in  an  action  for  the  injury  that  has 
ensued.  But  I  think  these  cases  are  deflections  from  the  correct  rule  ; 
they  make  no  allowance  for  matters  of  doubt  and  difficulty.  If  the  facts 
presented  for  the  decision  of  the  justice  are  of  uncertain  signification 
with  respect  to  their  legal  eflect,  and  he  decides  one  way,  and  exercises 
a  cognizance  over  the  case  ;  if  the  Superior  Court  in  which  the  question 
arises  in  a  suit  against  the  justice  differs  with  him  on  this  close  legal 
question,  is  he  open,  by  reason  of  his  error,  to  an  attack  by  action  ? 
If  the  officer's  exemption  from  liability  is  to  depend  on  the  question 
whether  he  had  jurisdiction  over  the  particular  case,  it  is  clear  that  such 
officer  is  often  liable  under  such  conditions,  because  the  higher  Court, 
in  deciding  a  doubtful  point  of  law,  may  have  declared  that  some  ele- 
ment was  wanting  in  the  complaint  which  was  essential  to  bring  this 
case  within  the  judicial  competency  of  the  magistrate.  But  there  are 
many  decisions  which,  perhaps,  without  defining  any  very  clear  rule  on 
the  subject,  have  maintained  that  the  judicial  officer  was  not  liable  under 
such  conditions.  The  very  copious  brief  of  the  counsel  of  the  defend- 
ants abounds  in  such  illustrations.  As  an  example,  we  may  refer  to  the 
old  case  of  Gwynne  v.  Poole,  2  Lutw.  387,  in  which  it  was  held  that 
the  justice  was  justified  because  he  had  reason  to  believe  that  he  had 
jurisdiction,  although  there  was  an  arrest  in  an  action  which  arose  out 
of  the  justice's  jurisdiction.  This  case  has  been  since  approved  in 
ITemp  V.  JVeville,  10  C.  B.  (n.  s.)  550.  Here,  if  the  test  of  official  lia- 
bility had  been  the  mere  fact  of  the  right  to  take  cognizance  over  the 
particular  matter  in  hand,  considered  in  the  light  of  strict  legal  rules, 
this  decision  would  have  been  the  opposite  of  what  it  is.  In  the  same 
way  the  subject  is  elucidated  in  Brittain  v.  Kinnard,  1  B.  &  B.  432, 
the  facts  being  a  conviction  by  a  justice  of  a  person  of  having  gunpowder 
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in  a  certain  boat,  a  special  act  authorizing  the  detention  of  anj-  sus- 
pected boat;  and  when  the  magistrate'  was  sued  in  trespass  for  an  illegal 
conviction,  it  was  declared  that  the  plaintiff,  in  order  to  Show  the  defend- 
ants' want  of  cognizance  over  the  proceedings  leadingto  the  conviction, 
could  not  give  evidence  that  the  craft  in  question  was  a  vessel,  and  not 
a  boat,  because  the  justice  had  judicially-  determined  that  point.  And 
in  this  case  likewise,  the  test  of  jurisdiction  in  the' magistrate  in  point 
of  fact  and  of  law,  was  rejected ;  an  inquiry  into  the  authority  by  force 
of  which  the  proceedings  had  been  taken  being  disallowed  for  the  reason 
that  such  question  bad  been  passed  upon  by  the  magistrate  himself,  the 
point  being  before  him  for  adjudication.  The  same  doctrine  was  pro- 
mulged  in  explicit  and  forcible  terms  by  Mr.  Justice  Field,  delivering 
the  opinion  of  the  Supreme  Court  of  the  United  States,  in  the  case  o 
Bradley  v.  Fisher^  13  Wall.  335,  this  being  his  language  :  "  If  a  jiidge 
of  a  criminal  Court,  invested  with  general  criminal  jurisdiction  over 
offences  committed  within  a  certain  district,  should  hold  a  particular 
act  to  be  a  public  offence  which  it  is  not,  and  proceed  to  the  arrest  and 
trial  of  a  party  charged  with  such  act,  .  .  .  no  personal  liability  to  civil 
action  for  such  acts  would  attach  to  the  judge,  although  those  aCts  would 
be  in  excess  of  bis  jurisdiction,  or  of  the  jurisdiction  of  the  Court  held 
by  him,  for  these  are  particulars  for  his  judicial  consideration,  whenever 
this  general  jurisdiction  over  the  subject-matter  is  invoked." 

These  decisions,  in  my  estimation,  stand  upon  a  proper  footing,  and 
many  others  of  the  same  kind  might  be  referred  to,  but  such  course  is 
not  called  for,  as  it  must  be  admitted  that  there  is  much  contrariety  of 
results  in  this  field,  and  the  references  above  given  are  amply  sufficient 
as  illustrations  for! my  present  purposes;  The  assertion,  I  thitik,  may 
be  safely  made,  that  the  great  weight  of  judicial  opinion  is  In'opposition 
to  the  theory  that  if  a  judge,  as  a  matter  of  law  and  fact,  has  not  juris- 
diction over  the  particular  case,  that  thereby,  in  all  cases,  he  incurs  the 
liability  to  be  sued  by  any  one  injuriously  affected  by  his  assumption  of 
cognizance  over  it.  The  doctrine  that  an  officer  having  general  powers 
of  judicature,  must,  at  his  peril, 'pass  upon  the  question,  which  is  often 
one  difficult  of  solution,  whether  the  facts  before  him  place  the  given 
case  under  his  cognizance,  is  as  unreasonable  as  it  is  impolitic.  Such  a 
regulation  would  be  applicable  alike  to  all  Courts  and  to  all  judicial 
officers  acting  under  a  general  authority,  and  it  would  thus  involve  in 
its  liabilities  all  tribunals  except  those  of  last  resort.  It  would  also 
subject  to  suit  persons  participating- in  the  execution  of  orders  and  judg- 
ments rendered  in  the  absence  of  a  real  ground  of  jurisdiction.'  By  force 
of  such  a  rule,  if  the  Supreme  Court  of  this  State,  upon  a  writ  being 
served  in  a  certain  manner,  should  declare  that  it  acquired  jurisdiction 
over  the  defendant,  and  judgment  shpuld  be  entered  by  default  against 
him,  and  if,  upon  error  brought,  this  Court  should  reverse  such  judgment 
on  the  ground  that  the  service  of  the  writ  in  question  did  not  give  the 
inferior  Court  jurisdiction  in  the  case,  no  reason  can  be  assigned  why 
the  justices  Of  the  Supreme  Court  should  not  be  liable  to  suit  for  any 
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injurious  consequence  to  tlie  defendant  proceeding  from  their  judgment. 
As  I  have  said,  in  my  judgment,  the  jurisdictional  test  of  the  measure 
of  judicial  responsibility  must  be  rejected. 

Nevertheless,  it  must  be  conceded  that  it  is  also  plain  that  in  many 
cases  a  transgression  of  the  boundaries  of  his  jurisdiction  by  a  judge 
will  impose  upon  him  a  liability  to  an  action  in  favor  of  the  person  who 
has  been  injured  by  such  excess.  If  a  magistrate  should,  of  his  own 
motion,  without  oath  or  complaint  being  made  to  him,  on  mere  hearsay, 
issue  a  warrant  and  cause  an  arrest  for  an  alleged  larceny,  it  cannot  be 
doubted  that  the  person  so  illegally  imprisoned  could  seek  redress  by  a 
suit  against  such  oflScer.  It  would  be  no  legal  answer  for  the  magistrate 
to  assert  that  he  had  a  general  cognizance  over  criminal  offences,  for 
the  conclusive  reply  would  be,  that  this  particular  case  was  not,  by  any 
form  of  proceeding,  put  under  his  authority. 

From  these  legal  conditions  of  the  subject  my  inference  is,  that  the 
true  general  rule  with  respect  to  the  actionable  responsibility  of  a  judi- 
cial officer  having  the  right  to  exercise  general  powers,  is,  that  he  is  so 
responsible  in  any  given  case  belonging  to  a  class  over  which  he  has 
cognizance,  unless  such  case  is  by  complaint  or  other  proceeding  put  at 
leant  colorably  under  his  jurisdiction.  Where  the  judge  is  called  upon 
by  the  facts  before  him  to  decide  whether  his  authority  extends  over 
the  matter,  such  an  act  is  a  judicial  act,  and  such  officer  is  not  liable  in 
a  suit  to  the  person  affected  by  his  decision,  whether  such  decision  be 
right  or  wrong.  But  when  no  facts  are  present,  or  only  such  facts 
as  have  neither  legal  value  nor  color  of  legal  value  in  the  affair,  then, 
in  that  event,  for  the  magistrate  to  take  jurisdiction  is  not,  in  any  man- 
ner, the  performance  of  a  judicial  act,  but  simplj'  the  commission  of  an 
unofficial  wrong.  This  criterion  seems  a  reasonable  one  ;  it  protects  a 
judge  against  the  consequences  of  everj'  error  of  judgment,  but  it  leaves 
him  answerable  for  the  commission  of  wrong  that  is  practically  wilful ; 
such  protection  is  necessary  to  the  independence  and  usefulness  of  the 
judicial  officer,  and  such  responsibility  is  important  to  guard  the  citizen 
against  official  oppression. 

The  application  of  the  above-stated  rule  to  this  case  must,  obviously, 
result  in  a  judgment  affirming  the  decision  of  the  Circuit  judge.  There 
was  a  complaint,  under  oath,  before  this  justice,  presenting  for  his  con- 
sideration a  set  of  facts  to  which  it  became  his  duty  to  apply  the  law. 
The  essentiial  things  there  stated  were,  that  the  plaintiff,  in  combination 
with  two  other  persons,  "with  force  and  arms,"  entered  upon  certain 
lands,  and  "  with  force  and  arms  did  unlawfully  carry  away  about  four 
hundred  bundles  of  cornstalks,  of  the  value,"  &c.,  and  were  engaged  in 
carrying  other  cornstalks  from  said  lands.  By  a  statute  of  this  State, 
(Rev.,  p.  244,  §  99),  it  is  declared  to  be  an  indictable  offence,  "if  any 
person  shall  wilfully,  unlawfully  and  maliciously  "  set  fire  to  or  burn, 
carry  off  ox  destroy  any  barrack,  cock,  crib,  rick  or  stack  of  hay,  corn, 
wheat,  rj'e,  barley,  oats  or  grain  of  any  kind,  ...  or  any  trees,  herb- 
age, growing  grass,  hay  or  other  vegetables,  &c.     Now,  although  the 
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misconduct  described  in  the  complaint  is  not  the  misconduct  described 
in  this  act,  nevertheless  the  question  of  their  identity  was  colorably 
before  the  magistrate,  and  it  was  his  duty  to  decide  it ;  and  under  the 
rule  above  formulated,  he  is  not  answerable  to  the  person  injured  for 
his  erroneous  application  of  the  law  to  the  case  that  was  before  him. 

As  to  the  other  defendant,  all  he  did  was  to  make  his  complaint  on 
oath  before  the  justice,  setting  forth  the  facts  truly,  and  for  such  an  act 
he  could  not  be  held  liable  for  the  judicial  action  which  ensued,  even  if 
such  action  had  been  extra-judicial.  But  as  the  case  was,  as  we  have 
seen,  brought  within  the  jurisdiction  of  the  judicial  officer,  neither  this 
defendant,  nor  any  other  person  could  be  treated  as  a  trespasser  for  his 
co-operation  in  procuring  a  decision  and  commitment  which  were  valid 
in  law,  until  they  had  been  set  aside  by  a  superior  tribunal. 

Let  the  judgment  be  aflSrmed. 


PATZACK  V.  VON   GERICHTEN  et  axs. 

1881.     \0  Missouri  Appeal,  i2i.'^ 

Action  for  false  imprisonment.  The  defendant,  Von  Gerichten,  was 
a  justice  of  the  peace.  Upon  process  dul3'  issued  plaintiff  was  brought 
before  defendant,  charged  with  a  criminal  offence.  On  trial  of  the 
cause  before  the  justice,  plaintiff  was  found  guilty  of  the  offence 
charged,  and  was  sentenced  to  pay  a  fine  and  costs.  The  justice 
issued  a  warrant  to  carry  out  the  sentence,  under  which  plaintiff 
was  imprisoned  until  she  was  released  upon  a  payment.  Under  the 
instructions  of  the  Court,  the  jury  found  for  the  plaintiff.  Defendant 
appealed. 

Ii&oerett  Bell  and  G.  E.  Bigot,  for  appellant. 

F.  &  E.  L.  Gottschcdk,  for  respondents. 

Bakewell,  J.  [After  stating  the  case.]  There  is  no  question  that 
Von  Gerichten  had  no  jurisdiction  to  try  Mrs.  Patzack  for  the  alleged 
offence.  The  State  v.  JBarada,  49  Mo.  504 ;  The  State  v.  Schuermann, 
52  Mo.  165  ;  52  Mo.  429.  The  duty  of  the  justice  was  to  commit  the 
defendant  for  trial  before  the  Court  having  jurisdiction  of  the  offence,  as 
appears  by  the  cases  just  cited.  For  this  excess  of  jurisdiction  the 
justice  was  liable  as  a  wrong-doer.  Truesdell  v.  Combs,  33  Ohio  St. 
186. 

Appellants  contend  that  as  the  justice  had  jurisdiction  for  one  pur- 
pose, the  case  is  not  as  if  the  entire  proceeding  were  beyond  the  powers 
of  the  magistrate ;  that  jurisdiction  attached,  and  it  is  merely  a  ques- 
tion of  erroneous  judgment.  But  we  cannot  take  this  view.  There  was 
a  clear  excess  of  jurisdiction.     In  Knowles  v.  Davis,  2  Allen,  61,  a 

1  Part  of  case  omitted.     Statement  abridged.  —  Ed. 
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justice  who  had  authoritj-  to  entertain  the  complaint,  and  after  exam- 
ining defendant,  —  to  require  him  to  give  bond  to  appear  at  a  higher 
court,  —  required  him  to  find  sureties  to  keep  the  peace.  It  was  held 
that  the  justice  was  liable  as  a  tort-feasor  for  this  excess  of  jurisdiction. 

Every  judicial  officer,  of  whatever  grade,  must  be  careful  not  to 
exceed  his  jurisdiction.  He  is  not  exercising  the  judicial  function  when, 
being  empowered  to  enter  one  judgment,  he  enters  a  judgment  of  an 
entirely  different  nature  ;  and  it  is  quite  undisputed  that  when  inferior 
Courts  act  without  jurivsdiction,  the  law  gives  them  no  protection. 
That  judges  of  superior  or  general  authority  are  exempt  from  liability, 
even  where  they  have  exceeded  their  jurisdiction,  unless  the  acts  com- 
plained of  were  done  maliciously,  has  been  held.  Bradley  v.  Fisher, 
13  Wall.  335.  But  it  was  never  heard  that  any  such  rule  could  be 
applied  to  shield  a  justice  of  the  peace.  He  should  resolve  all  doubtful 
questions  against  his  jurisdiction.  But  it  is  unnecessary  to  go  at  length 
into  the  doctrine  of  the  subject.  The  cases  will  be  found  cited  by  Judge 
Cooley.     Torts,  416-420. 

It  is  no  defence  in  the  present  case  to  saj'  that  the  justice  had  juris- 
diction over  the  subject-matter  of  the  complaint  for  a  purpose  entirelj' 
different  from  that  of  giving  judgment  against  the  party  accused,  and 
inflicting  a  punishment.  "  The  power  to  hear  and  determine  a  cause,'' 
says  Judge  Baldwin,  in  United  States  v.  Arredondo,  6  Pet.  709,  "  is 
jurisdiction ;  it  is  coram  judice  whenever  a  case  is  presented  which 
brings  this  power  into  action."  Mitchell  v.  Foster,  12  Ad.  &  E.  472, 
was  an  action  of  trespass  for  false  imprisonment.  The  defendants,  who 
were  justices,  had  imposed  a  penalty  upon  the  plaintiff  for  selling  liquor 
without  a  license.  They  had  jurisdiction  to  hear  and  determine  this 
offence,  but  proceeded  to  examine  into  the  truth  of  the  charge  on  the 
day  named  in  the  summons,  which  should  have  been,  and  was  not,  ten 
clear  days  from  the  service  of  the  summons.  They  had  misconstrued 
the  statute  as  to  the  time  required  for  service.  It  was  contendfed  for 
the  justices  in  the  action  of  trespass,  that,  as  a  day  had  been  fixed  in 
the  summons  served  on  plaintiff  on  which  he  mighf  have  appeared,  and 
there  was  some  authority  for  the  computation  of  time  made  by  the  jus- 
tices, and  as  they  had  a  general  jurisdiction  over  the  subject-matter, 
and  the  error  might  have  been  redressed  on  appeal,  the  act  was  of  a 
judicial  character,  erroneous,  and  not  void.  But  the  Queen's  Bench  were 
unanimously  of  opinion  that  defendant  must  show,  not  only  a  general 
jurisdiction,  but  jurisdiction  in  the  particular  case  ;  and  the  verdict  for 
plaintiff  was  sustained. 

[Omitting  part  of  opinion.] 

Good  faith  and  honesty  of  purpose  in  such  a  case  go  to  mitigate 
damages,  but  cannot  justify  a  usurpation  of  power  by  either  constable 
or  justice. 

Judgment  affirmed, 
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AUSTIN  V.  VROOMAN  and  CHASE. 

1891.     128  New  York,  229.1 

Appeal  from  Supreme  Court,  General  Term,  Fourth  Department. 

The  defendant  Chase  was  a  justice  of  the  peace.  Vrooman  made  a 
sworn  complaint  before  Chase  against  Austin,  charging  him  with  selling 
diluted  milk  in  violation  of  the  statute.  The  justice  issued  a  warrant. 
Austin  was  arrested,  pleaded  not  guilty,  waived  a  preliminary  examina- 
tion, and  offered  to  give  bail  for  hip  appearance  at  the  next  grand  jury 
term.  This  was  construed  to  be,  in  effect,  a  request  to  be  tried  by 
jury  after  an  indictment.  It  is  now  settled  that  it  is  the  duty  of  a  jus- 
tice, upon  such  offer  of  bail  and  such  request  for  jury  trial,  to  accept 
the  bail,  bind  the  accused  over  to  the  grand  jury  term,  and  proceed  no 
further  with  the  case  ip  the  Justice  Court.  The  law  is  so  settled  by  a 
recent  decision  of  the  Court  of  Appeals,  which  had  not  been  made 
when  Austin  was  brought  before  the  justice.  Chase,  instead  of  accept- 
ing bail,  proceeded  to  try  the  accused ;  and,  upon  conviction,  sentenced 
him  to  pay  a  flue  and  to  be  imprisoned  until  it  was  paid.  The  convic- 
tion was  affirmed  at  the  Court  of  Sessions ;  but  was  reversed  by  the 
Supreme  Court.  Austin,  having  been  imprisoned  for  a  short  time 
under  the  sentence,  brought  the  present  action  for  false  imprisonment. 
The  Trial  Court  nonsuited  the  plaintiff.  The  General  Term  set  aside 
the  nonsuit.     The  defendants  appealed. 

iT.  A.  Mc  ConnsU,  for  Vrooman. 

Watson  M.  Rogers,  for  Chase. 

Wm.  H.  Gilman,  for  Austin. 

Peokham,  J.  [After  making  a  statement,  of  which  the  above  is  an 
abridgment.]  In  trying  the  plaintiff,  and,  upon  his  conviction,  commit- 
ing  him  to  prison,  has  the  justice  rendered  himself  liable  in  damages  to 
the  plaintiff?  He  did  erroneously  decide  that  he  had  the  right  to  try 
the  plaintiff,  notwithstanding  his  demand,  but  has  such  erroneous 
decision  rendered  him  as  to  all  future  acts  a  trespasser?  The  answer 
depends  upon  a  matter  of  jurisdiction.  It  is  not  a  question  of  jurisdic- 
tion to  proceed  with  the  trial,  notwithstanding  the  demand,  but  it  is  a 
question  of  jurisdiction  to  decide  whether  he  has  or  has  not  that  right. 
Manifestly  he  does  not,  as  a  matter  of  law,  acquire  jurisdiction  to  pro- 
ceed by  deciding  that  he  has  it,  but,  being  confronted  with  the  question 
of  jurisdiction,  has  he  the  power  to  decide  it  so  far  that  his  erroneous 
decision  that  he  has  it,  exempts  him  from  liability  on  the  ground  that 
he  has  only  made  a  judicial  error  or  an  error  of  judgment  upon  a  ques- 
tion of  law  which  he  was  bound  to  decide  ? 

In  such  a  case  as  this  it  must  be  remembered  that  the  justice  had,  in 
the  first  instance  at  all  events,  jurisdiction  of  the  subject-matter,  viz. : 

1  Statement  abridged.    Argument  and  portions  of  opinion  omitted.  —  Ed. 
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the  inquirj'  into  alleged  offences  against  the  provisions  of  this  act,  and 
the  trial  of  alleged  offenders.  He  also  had  jurisdiction  of  the  person  of 
the  plaintiff.  Full  jurisdiction  had  thus  been  confided  to  the  justice 
over  subject-matter  and  person  at  the  time  when  the  plaintiff  was 
arraigned  before  him.  In  the  absence  of  a  proper  demand  and  the 
giving  of  sufficient  bail  it  was  the  duty  of  the  justice,  and  his  jurisdic- 
tion continued,  to  try  the  accused.  This  would  seem  to  be  a  case 
where,  jurisdiction  having  thus  attached,  the  decision  of  the  justice  to 
try  the  plaintiff  was  only  an  erroneous  exercise  of  such  jurisdiction.  It 
IS  unlike  the  case  where  jurisdiction  has  never  been  conferred,  and  the 
justice  decides  to  exercise  a  power  that  he  does  not  and  never  did 
possess.  Here,  in  the  course  of  proceedings  which  he  was  forced  to 
entertain,  and  in  the  case  of  one  over  whose  person  he  has  properly 
acquired  jurisdiction,  the  justice  is  confronted  with  the  necessity  of 
deciding  a  question  depending  upon  the  construction  to  be  given  to  a 
statute,  and  that  question  must  be  decided  by  him  one  way  or  the  other 
before  he  can  take  another  step  in  those  proceedings  which,  up  to  that 
moment,  have  been  legally  and  properly  pending  before  him,  and  over 
which  he  has  had  full  and  complete  jurisdiction.  It  seems  plain  that 
his  decision  upon  the  question  is  one  in  the  course  of  a  proper  exercise 
of  the  jurisdiction  first  committed  to  him,  and  that  his  error  in  deciding 
that  he  had  jurisdiction  to  proceed  was  an  error  of  judgment  upon  a 
question  of  law,  and  that  he  is,  therefore,  not  responsible  for  such  error 
in  a  civil  action.  It  is  unlike  the  case  where  a  justice  of  the  peace  pro- 
ceeded to  try  a  civil  action  for  assault  and  battery.  Woodvmrd  v. 
Faine,  15  Johns.  492.  The  justice  never  had  in  such  case  obtained 
jurisdiction  over  the  subject-matter  and  he  could  not  obtain  it  l\y 
deciding  that  he  had  it.  The  case  falls  under  the  principle  of  law  that 
where  a  judge  never  has  had  jurisdiction  over  the  subject-matter,  he 
acts  as  a  trespasser  from  the  beginning  in  assuming  it,  and  his  decision 
that  he  has  it  is  no  protection  to  him.  I  know  it  was  stated  in  Gprdon 
V.  Lonyest,  16  Peters,  97,  in  a  case  where  the  defendant,  took  the 
proper  steps  to  remove  an  action  brought  against  him  in  the  State 
Court  to  the  United  States  Court,  and  where  the  judge  of  the  State  Court 
persisted,  notwithstanding  those  steps  in  trying  the  cause,  that  every 
step  subsequently  taken  by  the  State  Court  in  the  exercise  of  jurisdic- 
tion was  coram  non  judice.  Yet  in  such  a  case  the  question  is  put 
whether  the  State  judge  would  be  liable  for  proceeding  with  the  case  in 
the  honest  exercise  of  his  judgment.  Lange  v.  Benedict,  73  N.  Y.  12 
at  36.  And  in  a  case  where  a  plea  of  title  to  real  estate  is  put  in  before 
a  justice  of  the  peace,  which  ousts  him  of  jurisdiction,  would  the  justice 
be  liable  in  case  he  erroneously  decided  that  he  continued  to  have  juris- 
diction ?  This  question  is  also  put  in  the  course  of  the  opinion  in  the 
case  of  Lange  v.  Benedict,  supra,  and  with,  as  I  think,  a  leaning  on 
the  part  of  the  learned  judge  toward  the  position  of  non-responsibility. 
The  jurisdiction  existed  in  both  cases  at  one  period,  and  it  was  on 
account  of  the  steps  taken  in  the  course  of  the  proceedings  in  the  cases 
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that  the  Court  or  judge  was  called  upon  to  say  whether  his  jurisdiction 
had  ceased  or  not.  It  seems  to  me  that  the  erroneous  decision  of  that 
question  did  not  render  the  judge  liable  in  either  case.  Unless  the 
proper  steps  were  taken  the  judge  had  power  in  each  case  to  proceed 
and  try  it,  and  so,  although  the  application  to  remove  is  properly  made, 
it  is  addressed  to  the  legal  discretion  of  the  judge  upon  the  papers  pre- 
sented, and  a  question  of  law  is  presented  for  him  to  decide.  His 
erroneous  decision,  while  conferring  no  jurisdiction  upon  him,  is  still 
such  a  judicial  determination  of  a  matter  already'  properlj'  pending 
before  him,  and  over  which,  up  to  that  moment,  he  had  jurisdiction, 
that  he  must  be  protected  from  a  civil  action  in  regard  to  it. 

[Omitting  part  of  opinion.]         ♦ 

We  are  inclined  to  think  that  this  was  not  a  case  for  holding  the 
magistrate  liable  to  an  action  on  the  part  of  the  plaintiff  in  the  nature 
of  a  trespass  to  recover  damages  for  his  illegal  imprisonment. 

In  this  case  there  seems  to  have  been  no  question  but  that  the  justice, 
in  all  that  he  did,  acted  in  entire  good  faith. 

The  district  attorney  appeared  for  the  people  before  the  magistrate, 
and  contended  that  the  magistrate  had  exclusive  jurisdiction  to  try  the 
case  under  the  particular  statute.  The  justice  so  decided.  The  Court 
of  Sessions  of  Jefferson  County,  upon  appeal,  concurred  in  that  con- 
struction of  the  statute,  and  although  the  General  Term  of  the  Supreme 
Court  came  to  a  different  conclusion,  in  the  correctness  of  which  we 
concur,  it  is  yet  manifest  that  there  was  at  least  color  for  different  con- 
structions of  the  terms  of  the  act.  It  would  be  a  pretty  hard  rule  which 
under  such  circumstances  should  hold  a  magistrate  liable  to  be  cast  in 
damages  for  an  honest  mistake  in  judgment  upon  a  question  of  law  in 
a  proceeding  over  which  he  had  jurisdiction  up  to  the  moment  when  he 
was  called  upon  to  decide  the  question.  It  seems  to  us  there  is  no  pub- 
lic policy  which  demands  such  a  measure  of  liability  on  the  part  of 
inferior  magistrates,  and  we  think  we  are  not  overruling  any  case  in 
this  or  in  the  old  Supreme  Court.  The  rule  is  clear  enough,  but  in 
this,  as  in  so  many  other  cases,  the  difficultj'  consists  in  its  proper 
application. 

We  have,  as  we  believe,  properlj-  applied  it  in  this  case. 

We  have  also  looked  at  the  other  questions  appearing  in.  the  record, 
the  exceptions  of  the  plaintiff  taken  on  the  trial,  and  the  rulings  of  the 
Court  thereon,  and  we  think  no  error  was  committed  calling  for  a  new 
trial. 

The  order  of  the  General  Term  granting  a  new  trial  should,  therefore, 
be  reversed  and  the  judgment  of  nonsuit  affirmed,  with  costs  to  the 
defendants  in  all  Courts. 

All  concur.  Order  reversed  and  judgment  affirmed. 
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WEAVER  V.  DEVENDOEF. 

1846.     3  Demo,  117. 

Ereoe  to  the  Herkimer  C.  P.  Weaver  sued  Devendorf  and  two 
others  before  a  justice  of  the  peace  and  declared  against  them  in  case, 
for  that  being  assessors  of  the  town  of  Franlsfort  for  the  j-ear  1843, 
they  assessed  the  plaintiff's  taxable  property  at  $1800,  and  in  so  doing 
refused  to  allow  him  the  benefit  of  the  exemption  to  which  he  was 
entitled  as  a  minister  of  the  gospel ;  that  they  estimated  his  property 
at  a  higher  rate  than  that  of  other  taxable  inhabitants  of  the  town,  and 
refused  to  make  a  deduction  from  his  personal  property  for  debts  owing 
b}'  him  though  he  proved  to  their  satisfaction  that  he  owed  such  debts, 
by  means  of  which  he  was  taxed  and  obliged  to  paj'  a  large  amount, 
&c.  In  some  of  the  counts  the  defendants'  conduct  was  charged  to 
have  been  wilful  and  corrupt,  and  in  others  careless  and  negligent. 
The  defendants  pleaded  the  general  issue,  and  the  justice  after  a  trial 
before  him,  rendered  judgment  for  the  plaintiff,  which  the  Common 
Pleas  reversed  on  certiorari.  The  plaintiff  brought  error  to  this  Court. 
The  evidence,  so  far  as  it  is  material  to  the  questions  of  law,  is  sufH- 
ciently  referred  to  in  the  opinion  of  the  Court. 
<?.  -B.  Judd,  for  the  plaintiff  in  error. 

E.  T.  Marsh,  for  the  defendants  in  error. 

By  the  Court,  Beardsley,  J.  Although  the  plaintiff  may  have  been 
a  minister  of  the  gospel,  still  his  estate,  beyond  fifteen' hundred  dollars 
in  value,  was  equallj'  subject  to  taxation  with  that  of  other  persons. 
1  R.  S.  387,  388,  §§  1,  4,  5.  It  is  not  suggested  that  his  property 
was  short  of  that  amount,  so  that  he  was  wholl}'  exempt  from  taxation, 
and  upon  the  evidence  that  could  not  be  urged  with  a  show  of  plausi- 
bility ;  we  need  not,  therefore,  inquire  what  the  rule  in  such  a  case 
would  be.  This  plaintiff  appears  to  have  been  worth  some  five  or  six 
thousand  dollars,  his  real  estate,  in  the  town  where  he  resided  and  in 
which  the  question  arose,  being  somewhat  more  than  two  thousand 
dollars  in  value.  It  was  therefore  not  a  case  in  which  the  propertj-  of 
the  plaintiff  was  totally  exempt  from  taxation,  and  over  which  the 
defendants  had  no  jurisdiction  whatever,  but  one  in  which  they  were 
authorized  and  required  by  law  to  make  an  assessment  of  the  propertj', 
even  if  the  owner  was  a  minister  of  the  gospel. 

The  grounds  of  complaint  on  the  part  of  the  plaintiflT,  as  far  as  I  can 
collect  them  from  the  return,  were  twofold  ;  first,  that  no  allowance  or 
deduction  was  made,  in  assessing  his  property,  on  account  of  his  being 
a  minister ;  and  secondly,  that  his  property  was  assessed  at  a  higher 
rate  than  that  of  others,  so  that  he  was  thereby  compelled  to  bear  an 
undue  proportion  of  the  public  burthens. 

There  is  no  evidence  in  the  case,  if  the  fact  were  material,  to  show 
that  the  defendants  did  not  allow  the  exemption  claimed  to  the  extent 
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of  fifteen  hundred  dollars,  and  if  the  plaintiff  was  a  minister  and 
entitled  to  that  deduction,  we  cannot  presume  against  the  defendants, 
who  were  public  officers,  that  they  violated  their  duty  in  omitting  to 
make  the  proper  allowance.  The  presumption  is  that  public  officers  do 
their  duty,  and  upon  this  return  it  is  rather  to  be  inferred  that  the 
deduction  of  fifteen  hundred  dollars  was  made.  The  plaintiff  was 
assessed  to  the  amount  of  one  thousand  eight  hundred  dollars  for  real 
and  personal  property,  and  which  may  have  been  the  residue  after 
deducting  fifteen  hundred  dollars,  a  conclusion  very  well  warranted  by 
the  evidence.  But  in  m^'  view  of  the  case,  it  is  not  at  all  material 
whether  the  fifteen  hundred  dollars  were  or  were  not  deducted  by  the 
defendants,  or  whether  the  plaintiff's  propertj'  was  assessed  at  a 
higher  rate  than  that  of  others,  for  in  neither  event  can  this  action  be 
sustained. 

The  defendants  were  assessors  of  Frankfort,  where  the  plaintiff 
resided,  and  as  such  had  jurisdiction  over  all  taxable  inhabitants  of 
that  town.  His  real  estate  in  the  town  exceeded  fifteen  hundred 
dollars  in  value :  it  was  therefore  plainly  a  case  in  which  the  defend- 
ants had  jurisdiction  over  the  propertj-  as  well  as  the  person  of  the 
plaintiff;  and  it  was  their  imperative  duty  to  ascertain,  as  far  as  prac- 
ticable, the  taxable  propertj'  of  the  plaintiff,  and  estimate  its  true  value 
according  to  their  best  information,  belief,  and  judgment.  1  R.  S. 
389,  tit.  2,  art.  1,  2.  In  some  particulars  the  duty  of  assessors  is 
undoubtedly  ministerial ;  but  in  fixing  the  value  of  taxable  propertj', 
the  power  exercised  is  in  its  nature  purelj'  judicial.  With  the  exception 
of  real  and  personal  estate,  the  value  of  which  is  sworn  to  as  authorized 
by  law  (id.  392,  393,  §§  15,  16,  22),  the  residue  is  to  be  valued,  esti- 
matedi  and  determined  by  the  assessors.  Id.  393,  394,  §§  17,  26. 
This  is  emphatically  a  judicial  act.  The  writ  of  certiorari,  at  common 
law,  lies  only  to  officers  exercising  judicial  powers,  and  to  remove  pro- 
ceedings of  that  character.  The  People  v.  The  Mayor,  &c.,  2  Hill, 
9,  11 ;  III  the  matter  of  Mount  Morris  Square,  dtc,  id.  14,  21,  22. 
Yet  all  the  authorities  agree  that  this  writ  lies  to  remove  an  assessment, 
although,  as  the  allowance  of  the  writ  is  discretionary,  the  Court,  on 
grounds  of  public  policy  and  convenience,  will  ordinarily  refuse  the 
writ  in  cases  of  this  nature.  The  People  v.  The  Supervisors  of 
Allegany,  15  Wend.  198  ;  The  People  v.  The  Supervisors  of  Queens, 
1  Hill,  195 ;  2  id.  supra.  The  act  complained  of  in  this  case  was, 
therefore,  a  judicial  determination.  The  assessors  were  judges  acting 
clearly  within  the  scope  and  limit  of  their  authoritj'.  They  were  not 
volunteers,  but  the  dutj'  was  imperative  and  compulsory ;  and  acting, 
as  thej-  did,  in  the  performance  of  a  public  duty,  in  its  nature  judicial, 
they  were  not  liable  to  an  action,  however  erroneous  or  wrongful  their 
determination  may  have  been.  This  case  might  be  disposed  of  on 
narrow  ground,  for  there  was  no  evidence  to  justify  the  conclusion  that 
the  defendants  acted  maliciously  in  fixing  the  value  of  the  propertj'  of 
the  plaintiff  or  of  anj'  one  else ;   and  surelj'  it  will  not  be  pretended 
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they  were  liable  for  a  mere  error  of  judgment.  But  I  prefer  to  place 
the  decision  on  the  broad  ground  that  no  public  officer  is  responsible  in 
a  civil  suit,  for  a  judicial  determination,  however  erroneous  it  may  be, 
and  however  malicious  the  motive  which  produced  it.  Such  acts,  when 
corrupt,  may  be  punished  criminallj',  but  the  law  will  not  allow  malice 
and  corruption  to  be  charged  in  a  civil  suit  against  such  an  officer,  for 
what  he  does  in  the  performance  of  a  judicial  duty.  The  rule  extends 
to  judges  from  the  highest  to  the  lowest ;  to  jurors,  and  to  all  public 
officers,  whatever  name  they  may  bear,  in  the  exercise  of  judicial 
power.  It  of  course  applies  only  where  the  judge  or  officer  had  juris- 
diction of  the  particular  case,  and  was  authorized  to  determine  it.  If 
he  transcends  the  limits  of  his  authority,  he  necessarily  ceases,  in  the 
particular  case,  to  act  as  a  judge,  and  is  responsible  for  all  conse-. 
quences.  But  with  these  limitations  the  principle  of  irresponsibility, 
so  far  as  respects  a  civil  ^-emedy,  is  as  old  as  the  common  law  itself. 
The  authorities  on  this  subject  are  almost  innumerable.  I  shall  not 
attempt  to  state  any  of  them  in  detail,  but  will  content  myself  by  refer- 
ring generally  to  some  of  the  elementary  works  and  adjudged  cases, 
which  will  be  found  fully  to  sustain  the  principles  I  have  stated. 
Browne  on  Actions  at  Law,  191  to  200  ;  1  Chit;  PI.  7th  Amer.  ed.  89, 
209,  210 ;  2  Saund.  PI.  &  Ev.  613 ;  2  Stark.  Ev.  7th  Amer.  ed.  586, 
588,  1111,  1112;  Broom's  Legal  Maxims,  40,  48;    Yates  v.  Lansing, 

5  Johns.  282,  affirmed  in  error,  9  id.  394 ;  Cunningham  v.  Bucklin, 
8  Cowen,  178;  Easton  v.  Callendar,  11  Wend.  90;  Wilson  y.  The 
Corporation  of  New  York,  1  Denio,  598  ;  Stowball-v.  Ansell,  Comb. 
116 :  Garnett  v.  Jferrand,  6  B.  &  C.  611 ;  Opinion  of  Chief  Justice 
North  in  Sarnardston  v.  Soame,  in  the  exchequer  chamber,  7  St.  Tr. 
442,  and  in  1  East,  568,  note ;  Opinion  of  Burrough,  J.,  in  The  Duke  of 
Newcastle  v.  Clark,  8  Taunt.  602  ;  Case  of  Floyd  v.  Barker,  12  Coke, 
23  ;  Evans  v.  Foster,  1  New  Hamp.  377  ;  Dicas  v.  Lord  Brougham, 

6  C.  &  P.  249 ;  Gwinne  v.  Poole,  2  Lutw,  387 ;  Brittain  v.  Kin- 
naird,  1  B.  &  B.  432  ;  Bigelow.  v.  Stearns,  19  Johns.  39 ;  Doswell  v. 
Impey,  1  B.  &  C.  163. 

The  judgment  of  the  Common  Pleas  should  be  affirmed. 

Judgment  affirmed 


STEARNS   V.   MILLER. 

1852.     25  Vermont,  20.1 

Redfield,  C.  J.  This  is  an  action  upon  the  case  against  the  de- 
fendants for  neglect  of  duty,  in  the  office  of  listers  of  the  town  of 
Williston,  for  the  year  1847.  The  first  count  in  the  declaration  alleges 
that  the  plaintiff  was  liable  to  be  listed,  in  that  town,  that  year,  for 
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three  hundred  and  fifty  acres  of  land,  and  no  more,  and  that  in  proper 
season,  according  to  the  requirements  of  the  statute,  he  gave  in  that 
quantity  of  land.  "  But  the  defendants  well  knowing  the  premises, 
but  contriving,  and  wrongfully  and  injuriously  intending  to  injure  the 
plaintiff,  under  color  of  law,  did  wrongfully  appraise  more  land  than 
plaintiff  owned,  &c.,  to  wit,  ninet^'-three  acres  more."  And  that 
numerous  taxes  were  assessed  on  such  list,  and  plaintiff  compelled  to 
paj'  them.  These  facts  were  all  substantially  proved  on  the  trial,  or 
offered  to  be  proved,  which  is  the  same  thing.  The  County  Court  ruled, 
that  no  recovery  could  be  had  against  defendants  unless  thej-  acted 
maliciously  and  corruptly  in  the  matter,  and  that,  under  this  declara- 
tion, it  was  not  competent  to  give ,  such  evidence.  This  is  the  whole 
case  upon  the  first  count. 

There  is  no  doubt  an  important  distinction  to  be  made,  even  in 
regard  to  such  ministerial  oflScers  as  listers  and  town  assessors,  in 
regard  to  the  character  of  their  acts,  whether  they  have  an  actual  and 
absolute  discretion  and  judgment  to  be  exercised  in  the  matter,  or  the 
act  is  merely,  and  fairly,  ministerial.  In  the  latter  case,  ordinarily, 
thej'  should  be  held  liable  for  injuries  resulting,  from  their  omission  of 
duty,  to  individuals.  They  are  bound  to  know  their  duty,  and  when  it 
is  plain  matter  of  fact  to  perform  it.  Now  one  of  the  duties  imposed 
by  the  statute  upon  listers  is  to  appraise  and  set  in  the  list  the  real 
estate  of  the  inhabitants  and  land-owners,  in  town,  "  and  set  the 
number  of  acres,"  "  the  amount  of  the  appraisal,  and  the  amount  per 
centum  to  the  owners  thereof." 

Now  the  amount  of  the  appraisal  is  undoubtedh-  a  matter  of  judg- 
ment and  discretion,  and  for  the  exercise  of  which  the  party  is  not 
to  be  made  liable,  except  for  express  or  implied  malice,  which  could  not 
in  contemplation  of  law  be  supposed  to  exist ;  unless  upon  the  clearest 
proofs  that  the  value  was  over-estimated,  without  any  reasonable  or 
probable  cause.  When  the  action  is  predicated  of  such  a  discretion- 
ary act,  Courts  should  require  the  distinct  allegation  and  proof  of 
malicious  or  corrupt  motive  in  the  oflicer.  And  that  being  shown,  we 
do  not  see  how  the  officer  is  to  be  screened,  even  in  a  civil  action, 
from  the  liability  to  make  good  all  damage  resulting  to  others  from 
such  acts. 

The  exemption  of  the  judges  of  superior  Courts  of  record,  and  all 
judges  and  justices  of  Courts  of  records,  rests  upon  peculiar  grounds 
of  policy,  perhaps.  They  will  not  allow  their  judgments  to  be  revised 
in  this  collateral  manner  by  a  jury.  But  a  public  inferior  officer, 
whose  duties  are  of  a  subordinate,  and  chiefij'  of  a  ministerial  char- 
acter, cannot  be  allowed  the  same  impunity,  without  altogether  over- 
riding the  present  well-established  law  upon  this  subject,  both  in  this 
country  and  in  England.  It  is  quite  pos.sible  to  put  perplexing  ques- 
tions upon  this  subject,  as  upon  many  others,  and  often  diflScult  to  find 
any  satisfactory  solution  of  them.  But  this  class  of  ofllcers  have 
always  been  made  liable  for  their  omission  of  express  and  obvious 
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matter  of  fact  duties,  and  for  all  other  injurious  misconduct  in  their 
office,  even  in  matters  of  discretion,  when  it  could  be  shown  they  acted 
maid  fide. 

But  we  are  not  prepared  to  say,  that  setting  the  number  of  acres  of 
land  appraised  in  the  list  of  the  owners  is  anything  more,  ordinarily, 
than  matter  of  fact.  It  may  be  a  fact  somewhat  more  obscure,  and 
difficult  of  ascertainment,  than  most  others.  It  may  be  attended  with 
needless  expense  to  require  listers,  at  their  peril,  to  ascertain  with  any 
very  nice  degree  of  precision,  the  quantity  of  land  appraised  by  them. 
"We  think  it  would  be.  But  we  think,  after  making  all  due  allowance 
for  inaccuracies  and  oversights,  which  undoubtedly  should  be  made 
upon  a  generous  scale,  still  they  must  be  required  to  act  in  good  faith, 
and  with  common  care,  and  skill,  and  prudence,  and  especially  when 
they  undertake  to  change  a  man's  own  estimate  of  his  land,  and  if  they 
do  this,  either  fraudulently,  or  maliciously,  or  through  want  of  common 
care  and  skill,  and  damage  ensues,  they  are  liable.  This  was  offered 
to  be  proved  in  this  case  on  trial,  and,  it  seems  to  us,  was  sufficiently 
alleged  in  the  declaration.  All  that  was  necessarj^  to  allege  in  a  case 
of  this  kind  was,  that  defendants  did  the  act  knowing  it  to  be  false, 
which  is  fully  set  forth. 

[Remainder  of  opinion  omitted.] 

Judgment  reversed  and  new  trial  granted. 
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1814.     11  Massachusetts,  350.1 

Case  against  defendants,  for  that,  when  acting  and  presiding  as 
selectmen  of  the  town  of  Petersham,  at  a  meeting  duly  holden  for  the 
election  of  a  representative  in  May,  1812,  they  refused  the  plaintiff's 
vote  there  offered,  although  he  was  a  qualified  voter,  duly  entitled  to 
vote  in  the  said  election. 

At  the  trial  the  jury  returned  a  verdict  for  the  plaintiff,  which  was 
taken  subject  to  the  opinion  of  the  Court  upon  questions  reserved. 

Blake,  for  plaintiff. 

Bigelow,  for  defendants. 

Parkee,  C.  J.  As  to  the  first  point  reserved  for  the  consideration 
of  the  Court,  we  are  of  opinion,  that  the  plaintiff  had  a  legal  right  to 
vote  in  the  choice  of  representatives  in  Petersham.  He  was  an  inhab- 
itant of  that  town  and  resided  there,  unless  his  absence  for  less  than 
three  months,  during  which  time  he  voted  at  the  April  meeting  in  Bel- 
chertown,  in  the  choice  of  governor  and  lieutenant-governor,  should 
operate  to  change  his  residence.  And  we  cannot  think  that  these  facts 
deprived  him  of  his  franchise  in  his  native  town. 

1  Statement  abridged.     Argument  omitted.  —  Ed. 
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'He  went  to  Belchertown  for  a  specified  and  temporary  purpose; 
and  had  frequently  done  it  before,  always  considering  Petersham  as 
his  home,  and  always  returning  there  after  a  short  absence. 

With  respect  to  his  voting  in  Belchertown,  we  know  it  is  the  prac- 
tice in  many  towns  to  admit  any  citizens,. otherwise  qualified,  to  vote 
in  the  election  of  governor,  although  not  inhabitants  of  the  town,  upon 
the  idea  that,  as  this  officer  presides  over  the  whole  State,  every  citizen 
of  the  State  ought  to  be  permitted  to  vote  for  him,  although  notoriously 
being  in  the  town  without  any  intention  of  remaining  there.  Other 
towns,  from  a  different  construction  of  the^ Constitution,  have  permitted 
persons  so  situated  to  vote  for  senators,  and  not  for  governor.  Both 
these  practices  may  be  wrong ;  but  we  are  not  now  called  upon  to 
decide  concerning  them.  The  question  before  us  is,  t-  does,  the  act 
of  voting,  under  these  circumstances,  by  an  inhabitant  of  another 
town,  by  permission  of  the  selectmen,  deprive  him  of  the  right  to 
vote,  at  another  election  in  his  own  town,  in  which  he  is  domiciliated, 
but  from  which  he  has  been  absent  for  a  few  weeks  on  business  ?  "We 
think  it  does  not,  and  that  the  facts  proved  clearly  maintain  the  plain- 
tiff's right  to  the  privilege  of  which  he  was  deprived. 

But  a  more  difficult  question  remains :  and  that  is,  whether  the 
defendants  in  this  case,  who  are  public  officers  without,  reward,  and 
upon  whom  the  difficult  task  is  imposed  by  law  of  deciding  suddenly 
upon  the  qualifications  of  voters,  are  liable  in  damages  for  an  error  of 
judgment  only,  when  they  have  been  guilty  of  no  malice,  and  have 
exercised  an  honest  and  fair  judgment  upon  the  question  before  them? 
The  case  does  not  impute  any  corrupt  motive,  or  even  any  negligence 
in  performance  of  duty,  to  the  defendants.  The  presumption  there- 
fore must  be,  that  they  erred  through  ignorance. 

This  is  not  a  new  question  with  us,  although  it  has  never  been  for- 
mally decided  by  the  whole  Court.  In  the  case  of  Gardner  v.  Ward 
et  al,  2  Mass.  Rep.  244,  m  notis,  which  is  the  first  action  of  the  kind 
in  this  State  of  which  we  have  a  report,  no  question  appears  to  have 
been  made  by  the  counsel  or  the  Court,  as  to  the  liability  of  the  select- 
men if  they  erroneously  decided  against  the  plaintiff's  rights,  although 
his  vote  was  rejected  in  that  case  upon  the  ground  of  his  alienage ;  a 
point  which  honest  and  well  informed  men,  not  lawyers,  might  deter 
mine  wrongly  with  the  best  possible  motives. 

In  a  like  case,  which  occurred  the  succeeding  year  in  the  same 
county  {Kilha/m  v.  Ward  et  al.,  2  Mass.  Rep.  236),  we  find  this  objec- 
tion to  the  action  in  the  argument  of  the  counsel ;  but  no  reply  to  it 
from  the  other  side,  and  no  notice  taken  of  it  by  the  Court:  from 
which  we  may  infer,  that  it  was  not  much  relied  on  as  an  important 
point  in  the  cause. 

Since  that  time  however,  actions  of  this  kind  having  multiplied  in 
all  parts  of  the  Commonwealth,  in  consequence  of  an  increased  in- 
terest in  the  elections,  it  has  become  a  matter  of  serious  consideration, 
whether  the  selectmen  of  towns,  acting  fairly  in  discharge  of  a  duty 
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imposed  upon  them  by  law,  shall  be  exposed  to  actions  for  a  mere  mis- 
take of  the  law,  or  misapprehension  of  facts :  whether  in  truth  they 
are  not  to  be  viewed  as  judge,  and  so  entitled  to  the  common  privilege 
of  the  judicial  character  not  to  be  punished,  or  to  be  responsible  in 
damages,  for  any  consequence  of  a  judgment  merely  erroneous. 

I  confess  I  have  for  some  time  maintained  the  affirmative  upon  this 
question,  and  have,  in  one  or  two  instances  at  nisi  prius,  given  this 
opinion,  reserving  a  right  to  the  plaintiffs  to  have  the  question  decided 
by  the  whole  Court.  But  long  reflection  upon  the  subject,  and  the  rear 
soning  of  those  of  my  brethren,  who  have  inclined  to  the  opposite 
opinion,  have  finally  satisfied  me  that  I  was  mistaken  ;  and  that,  how- 
ever hard  such  an  action  may  be  against  selectmen,  it  is  essential  to 
the  rights  of  the  citizen  that  it  should  be  sustained. 

The  right  of  voting,  in  such  a  government  as  ours,  is  a  valuable 
right :  it  is  secured  by  the  Constitution  :  it  cannot  be  infringed  with- 
out producing  an  injury  to  the  party :  and  although  the  injury  is  not 
of  a  nature  to  be  effectually  repaired  by  a  pecuniary  compensation,  yet 
there  is  no  other  indemnity  which  can  be  had.  In  such  a  case,  as  in 
the  case  of  an  injury  to  the  reputation,  and  sometimes  to  the  feelings, 
the  good  of  society,  and  security  against  a  repetition  of  the  wrong, 
require  that  the  suffering  party  should  be  permitted  to  resort  to  this 
mode  of  relief. 

The  selectmen  of  a  town  cannot  be  proceeded  against  criminally  for 
depriving  a  citizen  of  his  vote,  unless  their  conduct  is  the  effect  of 
corruption,  or  some  wicked  and  base  motive.  If  then  a  civil  action 
does  not  lie  against  them,  the  party  is  deprived  of  his  franchise  with- 
out any  relief :  and  has  no  way  of  establishing  his  right  to  any  future 
suffrage.  Thus  a  man  may  be  prevented,  for  his  life,  from  exercising 
a  constitutional  privilege,  by  the  incapacity  or  inattention  of  those  who 
are  appointed  to  regulate  elections. 

The  decision  of  the  selectmen  is  necessarily  final  and  conclusive  as 
to  the  existing  election.  No  means  are  known,  by  which  the  rejected 
vote  may  be  counted  by  any  other  tribunal,  so  as  to  have  its  influence 
upon  the  election :  or  at  least  no  practice  of  that  kind  has  ever  been 
adopted  in  this  State.  There  is  therefore  not  only  an  injury  to  the 
individual,  but  to  the  whole  community :  the  theory  of  our  government 
requiring  that  each  elective  officer  shall  be  appointed  by  the  majority 
of  the  votes  of  all  the  qualified  citizens  who  choose  to  exercise  their 
privilege. 

Now  if  a  party  duly  qualified  is  unjustly  prevented  from  voting, 
and  yet  can  maintain  no  action  for  so  important  an  injury,  unless  he  is 
able  to  prove  an  ill  design  in  those  who  obstruct  him,  he  is  entirely 
shut  out  from  a  judicial  investigation  of  his  right:  and  succeeding 
injuries  may  be  founded  on  one  originally  committed  by  mistake.  He 
may  thus  be  perpetually  excluded  from  the  common  privilege  of  citi- 
zens, without  any  lawful  means  of  asserting  his  rights,  and  restoring 
■himself  to  the  rank  of  an  active  citizen.     Such  a  doctrine  would  be 
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inconsistent  with  the  principles  and  provisions  of  our  free  Constitution, 
and  must  give  way  to  the  necessity  of  maintaining  the  people  in  their 
rights,  secured  to  them  by  the  form  of  their  government. 

This  principle  has  not  been  perhaps  precisely  settled  in  England : 
although  I  apprehend,  in  the  case  of  Ashby  v.  Wliite,  2  L.  Eaym.  938, 
the  principle,  upon  which  this  action  is  to  be  maintained,  was  fully 
recognized  by  Lord  Holt,  and  afterwards  by  the  House  of  Lords,  who 
reversed  the  judgment  given  by  the  three  other  judges  of  the  King's 
Bench,  against  the  opinion  of  that  eminent  judge.  The  argument 
upon  which  that  case  turned  was  that  an  actual  injury  had  been  done, 
and  that  it  was  inconsistent  with  the  character  of  the  English  laws, 
that  there  should  be  no  remedy  for  a  subsisting  injury.  No  question 
seems  to  have  been  made  in  that  cause  of  malice  in  the  returning 
officer :  probably  none  was  suggested.  But  the  officer  was  finally 
holden  to  be  answerable  in  an  action  on  the  case,  on  the  mere  ground 
that  he  had  refused  to  receive  the  vote  of  a  subject,  who  was  entitled 
to  vote.  This  is  exactly  the  present  case :  although  perhaps  we  are 
not  authorized  to  say,  that  malice,  or  fraud,  or  corruption  was  not 
proved  in  the  case.  But  it  does  not  appear,  that  any  such  motive  was 
considered  by  the  judge,  as  influencing  the  determination. 

In  a  later  case  however  of  Drewe  v.  Coulton,  cited  in  a  note  to  the 
case  of  Harman  v.  Tappenden  et  al.,  1  East,  563,  Mr.  Justice  Wilson 
nonsuited  a  plaifltiff  in  such  an  action,  because  it  did  not  appear  that 
the  defendants  acted  maliciously.  The  nonsuit  being  acquiesced  in  by 
eminent  counsel,  it  is  fair  to  suppose  that  an  action  of  the  case  cannot 
now  be  maintained  in  England,  for  rejecting  a  vote,  unless  the  injury 
is  proved  to  have  been  done  maliciously. 

But  in  England  another  remedy  exists,  which  does  not  exist  with  us. 
The  electors  there  all  vote  vivd  voce;  their  names  are  taken  down  by 
the  returning  oflftcer,  as  well  those  whose  votes  are  received  as  those 
who  are  not  permitted  to  vote,  and  also  the  name  of  the  candidate 
for  whom  they  would  vote :  of  which  a  return  is  made  to  the  House 
of  Commons.  There  a  revision  by  a  committee  takes  place,  and  the 
rejected  vote  is  counted,  and  has  its  effect  upon  the  election,  if  it  was 
unlawfully  rejected.  But  with  us  there  is  no  such  remedy ;  and  with- 
out an  action  there  is  no  remedy  at  all,  either  for  the  immediate  or  any 
subsequent  election. 

But  notwithstanding  we  deem  it  necessary  that  this  action  should 
be  supported,  as  the  only  mode  of  ascertaining  and  enforcing  a  right 
which  has  been  disputed,  we  do  not  think  it  ought  to  be  a  source  of 
speculation  to  those  who  may  be  ready  to  take  advantage  of  any  injury, 
and  turn  it  to  their  profit,  to  the  vexation  and  distress  of  men,  who 
have  unfortunately  been  obliged  to  decide  on  a  question  sometimes 
intricate  and  complicated,  but  who  have  discovered  no  disposition  to 
abuse  their  power  for  private  purposes.  And  we  therefore  think  that 
juries  should  always,  in  estimating  the  damages,  have  regard  to  the 
disposition  and  temper  of  mind  discoverable  in  the  act  complained  of : 
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and  probably  the  Court  would  determine  that  a  sum,  comparatively  not 
large,  would  be  excessive  damages  in  a  case,  where  no  fault  but  igno- 
rance or  mistake  was  imputable  to  the  selectmen. 

On  the  other  hand  in  cases  in  which  it  should  be  apparent  that  there 
was  a  wilful  deviation  from  duty,  and  a  wanton  rejection  of  a  vote, 
from  party  motives,  or  from  personal  hostility  to  the  citizen  whose  vote 
is  refused,  or  even  a  negligent  or  inattentive  examination  of  his  claim, 
exemplary  damages  would  be  required  as  a  compensation  to  the  injured 
party,  and  an  expiation  of  the  high  and  aggravated  offence  against  the 
civil  and  political  privileges  of  the  citizen. 

Upon  the  whole,  we  see  no  better  way  than  to  leave  cases  of  this 
liind  to  the  jury,  under  the  direction  of  the  Court :  nor  have  we  any 
doubt  that  a  correct  public  sentiment  will  apply  the  remedy  in  each 
ease,  proportionately  to  the  offence  :  so  that,  on  one  hand,  a  man  who 
has  been,  without  any  fault  of  his  own,  deprived  of  a  valuable  privi- 
lege, should  find  indemnity  and  protection  in  the  laws ;  and  on  the 
other,  that  men  who  are  in  places  of  public  trust  should  not  be  sub- 
ject to  too  severe  a  penalty,  for  an  involuntary  failure  in  a  proper 
performance  of  their  duty.  Judgment  on  the  verdict. 
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1862.     18  Maryland,  479.1 

Baetol,  J.  The  plaintiff  in  this  case,  as  shown  by  the  record,  was  a 
citizen  of  Carroll  County  legally  entitled  to  vote  at  a  Presidential  elec- 
tion held  in  that  county ;  the  defendants  were  judges  of  election  duly 
appointed,  commissioned,  and  qualified,  and  acting  as  such.  The 
declaration  charges  that  the  defendants  "then  and  there  refused  to 
receive  from  the  plaintiff  the  ballot  which  he  was  authorized  by  law  to 
cast  at  said  election,  and  to  deposit  the  same  in  the  said  ballot  box, 
and  then  and  there  refused  to  permit  the  plaintiff  to  vote  at  said  elec- 
tion." The  defendants  demurred  to  the  declaration,  thus  raising  the 
question,  whether  the  matters  therein  alleged  are  sufficient  in  law  to 
entitle  the  plaintiff  to  maintain  his  action.  In  some  aspects  this  ques- 
tion is  one  of  great  interest  and  importance ;  the  right  alleged  to  have 
been  violated  is  justly  esteemed  as  one  of  the  most  precious  and  valu- 
able belonging  to  the  citizen.  In  our  State,  where  almost  every  public 
officer  is  chosen  by  the  votes  of  the  people,  the  right  of  suffrage  cannot 
be  too  highly  prized  or  too  carefully  protected.  At  the  same  time  the 
nature  of  our  institutions  equally  demands,  that  public  officers,  acting 
faithfully  and  honestly  in  the  discharge  of  their  duties,  and  within  the 
limits  of  their  constitutional  powers,  shall  be  protected  from  liability 

1  Statement  and  arguments  omitted.  —  Ed. 
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for  mistake  or  errors  of  judgment  from  which  none  are  exempt ;  pro- 
vided they  are  unmixed  with  fraud  or  corruption.  In  this  case  no 
fraud  or  corruption  is  charged  in  the  declaration,  but  the  appellant 
contends,  that  his  right  of  suffrage  being  conceded,  the  defendants  are 
liable  to  him  for  damages  for  depriving  him  of  that  right,  no  matter 
how  innocently  they  may  have  acted  in  the  matter. 

In  passing  on  this  question  we  deem  it  proper  to  premise,  that  the 
office  held  and  exercised  by  the  defendants,  was,  in  its  nature,  judicial ; 
the  law  having  necessarily  confided  to  them  the  dutj'  of  exercising 
judgment  in  the  discharge  of  their  functions.  In  such  a  case,  this 
Court  is  Of  opinion,  the  officer  cannot  be  held  legallj^  responsible  for 
anything  more  than  &n  honest  and  fmthful  exercise  of  his- judgment, 
and  is  not  liable  for  the  consequences  of  mistakes  honestlj'  made. 
Although  the  authorities  on  this  point  are  not  entirely  harmonious,  the 
conclusion  stated  seems  to  be  best  supported  by  them,  as  well  as  by 
good  reason  and  sound  public  policy* 

The  cases  cited  by  the  appellant,  which  appear  most  stronglj'  to 
support  the  opposite  conclusion,  were  Ashhy  v.  White,  2  Ld.  Raj'- 
mond,  938 ;  and  Lincoln  v.  Hixpgood  et-  al.,  11  Mass.  350.  The 
decisions  in  those  cases  assert  the  principle,  that  a  party  who,  like  the 
plaintiff,  has  been  deprived  of  a  right,  is  thereby  injured  and  must  have 
his  remedy.  It  seems  to  us  that  the  error  of  the  application  of  that 
principle  to  this  ease,  consists  in  a  misapprehension  of  what  is  the 
right  of  a  citizen  under  our  election  laws.  In  one  sense,  if  he  is  a 
legal  voter,  he  has  the  "right  to  vote,  and  Is  injured  if  deprived  of  it ; 
but  the  law  has  appointed  a  means  whereby  his  right  to  vote  is  decided, 
and  for  that  purpose  has  provided  judges  to  determine  that  question, 
and  has  also  provided  the  most  careful  guarantees  for  a  proper  dis- 
charge of  duty  by  the  judges,  by  the,  mode  of  their  selection  and  their 
oaths  of  office.  In  all  governments,  power  and  trust  must  be  reposed 
somewhere,  all  that  can  be  done  is  to  define  its  limits,  and  provide 
means  for  its  proper  exercise.'  When  the  act  in  question  is  that  of  a 
judicial  officer,  all  that  the  law  can  secure  is  a  guarantee,  that  they 
shall  not  with  impunity  do  wrong  wilfully,  fraudulently,  or  corruptly. 
If  they  do  so  act,  they  are  liable  both  civilly  and  criminally ;  but  for 
an  error  of  judgment,  they  are  not  liable  either  civilly  or  criminallj'. 
If  the  citizen  has  had  a  fair  and  honest  exercise  of  judgment  by  a 
judicial  officer  in  his  case,  it  is  all  the  law  entitles  him  to,  and  although 
the  judgment  may  be  erroneous,  and  the  party  injured,  it  is  "damnum 
absque  injuria,"  for  which  no  action  lies. 

This,  in  our  opinion,  is  the  most  reasonable  rule,  and  it  will  be  found 
supported  by  the  weight  of  authoritj^,  both,  in  England  and  in  this 
country.  Judgment  affirmed. 
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CHAPTER  XVI. 
JOINT  WRONGDOERS.i 


SECTION  I. 

Who  are  Joint  Wrongdoers. 

COLEGROVE  v.   NEW  YOEK  &  HARLEM  R.  R.  CO.,  AND 
NEW  YORK  &  NEW  HAVEN  R.  R.  CO. 

1857.     6  Duer  (N.  Y.  Superior  Court),  382.2 

This  action  is  brought  against  two  railroad  compaiiies  (the  Harlem 
Co.  and  the  New  Haven  Co.)  to  recover  for  damages  sustained  by  the 
plaintiff,  while  a  passenger  on  the  cars  of  the  Harlem  Co.,  from  a  col- 
lision between  the  trains  of  the  two  companies.  Plaintiff  contended 
that  the  collision  occurred  by  reason  of  the  agents  of  each  company 
managing  its  train  negligently.  By  statute,  the  New  Haven  Co.  was 
authorized  to  use  part  of  the  road  already  constructed  by  the  Harlem 
Co.,  under  such  rules  as  the  two  companies  might  agree  on ;  and  the 
two  companies  had  agreed  to  run  their  cars  on  this  common  road  under 
the  rules  adopted  by  the  Harlem  Co.  At  the  close  of  plaintiff's  evi- 
dence, the  New  Haven  Co.  moved  to  dismiss  the  complaint  on  the 
ground,  "that  no  joint  action  could  be  maintained  against  the  two 
companies,  the  defendants  in  this  action,  without  proof  of  a  joint  act 
of  negligence  or  concurrence  in  such  joint  act,  which  was  not  pre- 
tended."    The  motion  was  denied. 

The  jury  were  instructed,  that,  if  they  found  negligence  on  the  part 
of  both  defendants,  the  plaintiff  would  be  entitled  to  recover  against 
them  jointly  for  that  negligence. 

The  Court  submitted  to  the  jury  the  following  question  :  — 

"  Were  the  defendants,  the  two  companies,  or  either  of  them,  by 
their  agents,  guilty  of  any  negligence,  which  caused  the  injury  to  the 
plaintiff  ;  and,  if  only  one  of  them,  which?" 

To  this  question  the  jury  answered,  "  Both." 

'  As  to  whether  one  wrongdoer  can  claim  indemnity  or  contribution  from  another 
wrongdoer,  see  authorities  in  Keener's  Cases  on  Quasi-Contracts,  492-504  ;  also  Adam- 
son  V.  Jarois,  i  Bingham,  66,  and  Ghurchill  v.  Holt,  131  Mass.  67.  — Ed. 

2  Statement  abridged.  Only  so  much  of  the  case  is  given  as  relates  to  one  point; 
and  only  portions  of  the  opinions  on  that  point.  —  Ed.        > 
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The  jury  rendered  a  general  verdict  for  $450  against  both  de- 
fendants. 

JoJm  Graham,  for  plaintiff. 

Charles  W.  Sandford,  for  Harlem  Co. 

William  Curtis  Noyes,  for  New  Haven  Co. 

BoswoRTH,  J.  [Omitting  part  of  opinion.]  The  defendants,  to- 
gether, caused  the  collision.  If  each  company  had  done  the  acts  it 
did,  with  intent  to  produce  the  collision,  then,  I  presume,  there  would 
be  no  question  that  a  joint  action  would  lie  at  the  suit  of  any  party 
damaged  directly  by  it.  But  in  that  case,  the  collision  would  be  no 
more  the  joint  act  of  the  two  tlian  it  was  in  the  present  case.  On  the 
one  supposition,  the  result  produced,  that  is,  the  collision,  was  intended 
by  both ;  on  the  other  supposition,  it  was  not  intended  by  either.  If  lia- 
ble jointly  in  the  former  case,  and  not  in  the  latter,  it  must  be  for  the 
reason  that  in  the  one  the  intent  to  do  what  was  done  creates  a  joint 
liability,  and  in  the  other,  the  absence  of  any  such  intent  makes  the 
liability  several. 

But  when  a  party  does  a  wrong  which  causes  an  injurj',  he  is  liable 
for  the  consequences,  whether  he  intended  to  injure  any  one  or  not. 
A  person  who  negligently  performs  a  duty,  and  by  such  negligence 
injures  another,  is  guilty  of  a  wrong,  so  far  as  the  rights  and  remedies 
of  parties  in  civil  actions  are  concerned.  When  a  person  is  prosecuted 
in  order  to  recover  from  him  the  damages  which  his  negligence  has 
caused  to  another,  it  is  no  defence  that  negligence,  or  a  purpose  to 
injure,  was  not  intended. 

In  tliis  case,  it  is  impossible  to  ascertain  what  portion  of  the  injury 
was  caused  by  the  negligence  of  one  defendant,  and  what  portion  by 
that  of  the  other.  The  negligence  of  each  co-operated  with  that  of 
the  other,  and  the  concurring  contributory  negligence  of  both  was  the 
direct,  and  immediate,  and  sole  cause  of  the  collision,  or,  in  other 
words,  caused  the  injury. 

If  two  persons,  driving  each  his  own  carriage  on  a  public  highway 
in  opposite  directions,  come  in  collision  in  consequence  of  each  hav- 
ing been  guilty  of  such  negligence  that  neither  could  recover  of  the 
other,  and  a  third  person,  not  in  either  carriage,  without  any  fault  or 
negligence  on  his  part,  is  injured  by  the  collision,  can  it  be  doubted 
that  he  may  sue  the  parties  jointly  and  recover? 

The  injury  was  caused  by  a  single  act.  It  was  caused  directly  by 
the  joint  action  of  the  two  ;  not  by  action  had  in  pursuance  of  a  com- 
mon intent  to  cause  a  collision,  but  by  action  to  which  each  was,  in 
fact,  a  party. 

There  would  seem  to  be  no  considerations  of  public  policy  or  of  jus- 
tice to  either  of  the  defendants,  requiring  several  actions  to  be  brought 
if  it  be  conceded  that  each  is  liable,  and  to  precisely  the  same  extent. 
The  injury  is  single,  and  the  immediate  cause  of  it  is  a  single  act. 
The  same  evidence  that  establishes  the  liability  of  one,  on  such  a 
state  of  facts  as  the  jury  have  found,  establishes  that  of  the  other. 
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It  is  true,  there  might  be  a  recovery  against  one  without  proving  any 
negligence  of  the  other,  or  although  negligence  of  the  other  might  be 
disproved. 

If  but  one  was  guilty  of  negligence,  when  the  complaint  charges 
that  the  injury  was  caused  by  the  concurring  negligence  of  both,  and 
for  that  reason  the  one  free  from  fault  is  free  from  liability,  he  must 
be  acquitted.  He  incurs  no  more  hazard  of  not  obtaining  a  verdict 
according  to  the  evidence  than  any  one  sued  with  others  in  any  action 
of  tort  does,  whom  the  evidence  is  insufiicient  to  convict  of  a  direct 
or  actual  participation  in  the  wrong  charged;  See  Fosgate  et  al. 
V.  Herkimer  Manufacturing  and  Hydraulic  Co.,  and  others,  2  Kern. 
580. 

In  a  case  like  the  present,  and  on  such  facts  as  have  been  proved 
in  it,  I  think  it  may  be  said  that  the  collision,  and  not  the  mere  neg- 
ligence of  the  defendants,  is  the  cause  of  action  and  ground  of  the 
defendants'  liability. 

It  has  been  decided  that  if  A.  accidentally  drive  his  carriage  against 
that  of  B.,  and  the  latter  or  his  carriage  is  injured,  trespass  will  lie. 
Leame  v.  Bray,  3  East,  599.  So,  if  he  drive  it  against  one  in  which 
B.  is  sitting,  to  the  injury  of  his  person,  though  the  latter  carriage  was 
not  his  property  nor  in  his  possession.     7  Taunt.  698.  , 

When  a  person  is  directly  injured  by  the  forcible  act  of  another, 
trespass  for  the  forcible  act  is  a  proper  remedy  to  recover  the  dam- 
ages caused  by  it.  The  forcible  act  and  consequent  injury  constitute 
the  cause  of  action.  It  is  immaterial,  so  far  as  the  question  of  lia- 
bility is  concerned,  whether  it  was  wilful,  unintentional,  or  the  result  of 
negligence.  It  is  enough,  so  far  as  the  plaintifTs  right  to  recover  is 
concerned,  that  it  cannot  be  justified.  Whether  it  was  wilful  or  unin- 
tentional may  affect  the  measure  of  damages,  but  does  not  enter  into 
the  ground  or  reason  of  the  defendants'  liability.  Wakeman  v.  Robin- 
son, 1  Bing.  213. 

In  Blinn  v.  Campbell,  14  J.  R.  432,  the  Court  "  held,  that  if  the  in- 
jury is  attributable  to  negligence,  though  it  were  immediate,  the  party 
injured  has  his  election,  either  to  treat  the  negligence  of  the  defendant 
as  the  cause  of  action,  and  declare  in  case,  or  to  consider  the  act  itself 
as  the  injury,  and  to  declare  in  ti-espass." 

The  question  was  again  discussed  fully  in  Percival  v.  Hickey,  18 
J.  R.  257. 

The  action  was  trespass,  for  running  down  the  vessel  of  the  plain- 
tiff at  sea.  The  jury  found  for  the  plaintiff,  and  the  judge  having 
requested,  if  they  should  so  find,  that  then  should  state  the  grounds 
of  their  verdict,  "  they  added,  that  the  disaster  was  the  result  of  gross 
negligence  In  the  defendant." 

The  question  whether  trespass  could  be  maintained  on  such  a  state 
of  facts  was  discussed  until  it  was  exhausted,  and  all'  the  previous 
decisions  critically  reviewed.  Chief  Justice  Spencer,  who  delivered 
the  opinion  of  the  Court,  concluded  with  this  declaration:    "  I  am 
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perfectly  satisfied,  from  a  review  of  the  cases,  that  if  the  defendant 
is  liable  at  all,  this  action  is  appropriate,  and  that  it  ought  to  have 
been  trespass  rather  than  case,  as  the  injury  was  immediate,  and  from 
gross  negligence." 

The  complaint  of  the  plaintiff  charges,  that  the  collision  of  the  two 
trains  was  caused  by  the  negligent,  reckless,  careless,  ^.nd  wrongful 
management  of  the  trains  ;  that  by  reason,  and  in  consequence  of  the 
collision  so  produced,  the  platform  of  the  car  on  which  the  plaintiff 
stood,  "  was  with  great  force  and  violence  shaken,  and  broken,  and 
otherwise  injured,  by  means  whereof  the  plaintiff  was  knocked  or 
thrown  down,  and  with  such  power  that  his  right  leg  was  fractured 
between  the  ankle  and  knee,  and  he  otherwise  severely  and  seriously 
bruised  and  injured  upon  and  about  the  body." 

In  brief,  the  complaint  is,  that  plaintiff  being  a  passenger  in  one  of 
the  trains,  the  defendants  wrongfully  ran  the  two  trains  against  each 
other  with  such  force  and  violence,  that  the  plaintiff  was  knocked 
down,  his  leg  was  fractured,  and  he  was  otherwise  severely  bruised 
and  injured. 

This  states,  as  a  cause  of  injury  and  ground  of  action,  a  wrongful 
and  forcible  act  of  the  two  defendants,  of  itself  single  and  entire, 
which  immediately  and  directly  injured  the  plaintiff's  person.  Tres- 
pass would  lie,  for  such  an  act,  against  the  parties  concerned  in  this 
act  of  force  and  injurj'. 

Enough  is  stated  to  make  a  declaration  good  in  substance,  in  an 
action  of  trespass  vi  et  armis. 

Then  what  is  the  rule,  as  to  the  persons  chargeable  as  principals,  or 
joint  trespassers,  in  such  an  action  ? 

It  cannot  be  stated  better,  or  more  briefly,  than  was  done  by  the 
Court  in  Guille  v.  Swan,  19  J.  R.  381-382.  "Where  an  immediate 
act  is  done  by  the  co-operation,  or  the  joint  action  of  several  persons, 
they  are  all  trespassers,  and  may  be  sued  jointly  or  severally ;  and 
any  one  of  them  is  liable  for  the  injury  done  by  all." 

Without  the  gross  negligence  of  each  defendant,  there  might  have 
been  no  collision,  and,  of  course,  no  injury.  It  cannot  be  affirmed, 
from  any  fact  found,  nor  be  deduced  clearly  from  the  evidence,  that 
if  either  of  the  defendants  had  not  been  guilty  of  negligence,  there 
would  have  been  a  collision. 

The  act,  which  is  charged  as  the  direct  cause  of  the'injury,  is  the 
result  of  the  co-operating  action  of  both  defendants,  and  without  such 
co-operating  action,  might  not,  and  for  aught  we  know,  or  can  see, 
would  not  have  occurred  or  existed. 

In  this  respect,  it  differs  intrinsically  from  the  facts  of  some  cases, 
which  are  relied  upon  as  tests  to  determine  whether  an  action  shall  be 
joint  or  several. 

A  reference  to  one  or  two,  as  a  specimen  of  the  class,  will  suffice. 

Williams  v.  Sheldon,  10  Wend.  654,  was  an. action  against  eight 
persons,  as  joint  trespassers,  for  cutting  and  carrying  away  logs  from 
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the  plaintiff's  lot.  One  hundred  and  fifty  logs  were  cut  and  carried 
away.  The  jury  were  charged,  in  substance,  that  if  they  acted  in  con- 
cert in  cutting  all  the  logs,  they  were  jointly  liable ;  but  if  any  of  them 
were  acting  separately,  and  for  themselves  alone,  without  any  concert 
with  the  others,  they  ought  to  be  acquitted,  and  those  only  found  guilty 
who  were  acting  jointly. 

If,  instead  of  one  hundred  and  fifty  logs  only  one  tree  had  been  cut, 
and  all  had  been  proved  to  be  present  and  employed  at  the  same  time, 
upon  the  tree,  in  cutting  it  up  and  carrying  it  away,  I  apprehend  there 
■would  be  no  doubt  of  their  joint  liability.  If  the  act  of  trespass  had 
been  confined  to  a  single  piece  of  property,  and  all  had  actually  co- 
operated in  that  act,  no  question  of  mental  concert,  or  concurrence  of 
purpose,  could  have  been  raised. 

In  Auchmaty  v.  Ham,  1  Denio,  495,  and  Van  Steenburgh  &  Oray  v. 
Tobias,  17  "Wend.  562,  the  defendants  were  not  sought  to  be  charged 
for  anything  done  in  person;  or  by  their  agents. 

Two  persons,  each  of  whom  owned  a  dog,  were  sued  jointly,  because 
their  dogs  had  chased  and  worried  a  floclt  of  sheep,  and  kUled  some  of 
them,  and  injured  others. 

It  was  not  the  case  of  an  immediate  act,  by  the  co-operation  of  two 
persons,  or  their  agents,  causing  a  direct  and  immediate  injury  to  the 
person,  or  a  specific  and  single  thing,  the  property  of  another.  Some 
of  the  sheep  may  have  been  bitten,  or  killed,  solely  by  the  one  dog,, 
and  some  by  the  other. 

In  the  present  case  the  cause  of  the  injury  was  a  single  act.  It  was- 
immediate,  its  continuance  or  duration  was  but  for  a  moinent.  It  was 
forcible  and  violent.  The  plaintiff's  person  was  injured  directly  by  it. 
The  injury  was  caused  solely  by  the  co-operation  of  the  two  defendants 
in  a  forcible  act,  and  so  absolutelj-  so  that,  without  this  co-operation 
of  the  two,  the  act  itself  might  not,  and,  for  aught  we  can  see,  would 
not  have  existed  as  a  fact. 

[Omitting  remainder  of  opinion.] 

Woodruff,  J.  (dissenting).  [Omitting  part  of  opinion.]  After 
careful  reflection,  I  am  constrained  to  say,  that  upon  the  facts  in  this 
case,  a  joint  action  against  these  defendants  cannot  be  maintained. 
'  A  fundamental  principle  lies  at  the  foundation  of  all  joint  liability, 
and  that  principle  is,  that  each  of  the  parties  charged  is  liable  for  the^ 
act  or  default  of  the  other.  This  is  no  more  and  no  less  true  in  refer- 
ence to  joint  liability  in  actions  ««  contractu  than  in  those  ex  delicto; 
in  the  former  these  parties  are  liable  upon  the  same  grounds,  and  for 
or  in  respect  to  the  identical  cause,  and  to  the  same  extent. 

And  in  actions  ea;  delicto  it  is  of  the  essence  of  joint  liability,  that 
the  acts  or  defaults  of  each  defendant  are  imputed  to  the  other,  as 
effectively  for  all  purposes,  as  if  they  were  the  acts  or  defaults  of  him- 
self ;  and  the  liability  of  each  for  the  acts  or  defaults  of  the  other, 
enters  not  merely  into  the  extent  of  the  liability  of  each,  but  into  the 
very  basis  and  ground  of  such  liability. 

43 
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And  as  respects  the  ground  of  liability  in  its  bearing  upon  the 
question  whether  two  parties  are  jointly  liable,  it  makes  no  differ- 
ence whether  the  action  be  trespass  vi  et  armis  (formerly  so  called) 
or  trespass  on  the  case  for  consequential  damages.  In  the  former 
case,  each  must  be  liable  for  the  trespass  which  the  other  has  com- 
mitted, i.  e.,  each  must  be  liable  for  the  other's  act.  In  the  latter 
case,  each  must  be  liable  for  and  in  respect  of  the  act  or  default  of 
the  other,  from  which  the  consequential  damages  have  resulted. 

It  is  in  the  very  elements  which  constitute  a  joint  liability  that  the 
case  before  us  is  deficient. 

There  is  nothing  in  the  relation  which  the  defendants  bear  to  each 
other  or  to  the  present  plaintiff,  or  to  the  injury  which  he  has  sus- 
tained, or  to  the  cause  of  such  injury,  that  subjects  them  to  a  joint 
action. 

All  that  can  be  truly  said,  in  my  opinion,  of  the  defendants  is,  that 
each  company  is  liable  for  its  own  acts  or  defaults,  or  the  acts  or 
defaults  of  its  own  servants. 

The  very  basis  and  ground  of  action  here  is  the  negligence  of  the 
defendants'  servants.  By  whatever  name  the  action  be  called  (with 
reference  to  our  former  legal  nomenclature),  whether  trespass  or  case, 
it  is  the  negligence  of  their  servants  alone  that  makes  the  defendants 
liable  at  all.  Had  there  been  no  negligence  there  would  be  no  right 
of  action.  Even  if  the  collision,  with  all  its  consequences  to  the 
plaintiff,  had  happened,  there  would  have  been  no  liability  without 
such  negligence. 

Now,  however  difficult  to  separate  the  consequences  of  the  separate 
negligence  of  either  defendant,  yet  each  is  liable,  or  responsible,  in 
respect  of  its  own  negligence,  and  for  its  own  negligence  only. 

The  relation  of  the  two  companies  to  the  plaintiff  and  to  the  alleged 
wrong  are  wholly  different,  and  exhibit  the  defendants  in  an  entirely 
several  or  separate  character. 

A  mutual  violation  of  a  joint  duty  makes  both  parties  liable,  and 
each  liable  for  such  violation  by  the  other. 

Now  there  was  no  joint  duty.  The  duty  of  the  New  York  and  Har- 
lem Railroad  Co.  to  the  plaintiff  arose  from  their  undertaking  to  carry 
him.  The  only  duty  owed  to  him  by  the  New  York  and  New  Haven 
E.  E.  Co.,  was  a  duty  which  they  owed  to  all  mankind,  so  to  conduct 
their  business  that  no  one  should  be  injured  by  their  culpable  act  or 
neglect. 

The  nature  and  extent  of  the  duties  of  the  companies  respectively 
was  different.  The  New  York  and  Harlem  R.  R.  Co.  was  bound  to 
exercise  the  highest  prudence,  and  the  utmost  care  and  skill,  which 
was,  under  the  circumstances,  practicable,  and  which  the  most  pru- 
dent person  would  use  for  the  safety  of  those  entrusted  to  them  for 
carriage. 

The  New  York  and  New  Haven  R.  R.  Co.  were  only  bound  (in  their 
relation  to  the  present  plaintiff),  to  exercise  ordinary  care  and  pru- 


COLEGEOVE   V.   HAKLEM  AND  NEW  HAVEN  RAILROADS.  675 

dence,  in  view  of  the  nature  of  the  business  in  which  they  were  en- 
gaged, and  the  circumstances  in  which  they  were  acting. 

So,  also,  defendants  uniting  in  a  joint  act  are  liable  jointly  for  the 
injury  caused  thereby. 

But  if  there  be  no  common  purpose,  the  act  is  not  joint  unless  there 
is  an  actual  union  of  the  parties  in  the  act  complained  of ;  indeed,  the 
actual  union  of  the  parties  in  the  act  complained  of,  in  general  creates 
a  joint  liability,  because  such  actual  union  is  evidence  of  the  common 
intent.  But  if  it  were  conceded  that  in  such  case  it  would  be  none  the 
less  joint  because  there  was  no  intent  to  do  the  act,  when  in  truth  the 
act  is  single,  and  both  parties  act  together  in  it,  still,  if  such  a  case 
can  be  supposed,  it  would  fail  to  illustrate  the  present  case,  for  here 
it  is  not  an  act,  but  a  neglect,  that  constitutes  the  ground  of  lia- 
bility. In  this  there  is  no  union  of  the  parties  if  the  common  intent 
be  wanting. 

The  neglect  of  the  one  company  is  not  here  the  neglect  of  the 
other ;  nor  had  the  one  any  agency  in  producing  the  neglect  of  the 
other.  The  negligence  of  either  is,  as  a  ground  of  liability,  entirely 
independent  of  the  other,  not  causing,  nor  tending  to  cause,  the  neg- 
ligence of  the  other. 

If  either  are  liable  for  the  collision  and  its  consequences,  it  is  not 
because  the  collision  and  its  consequences  are  a  ground  of  legal  lia- 
bility, but  because  the  collision  resulted  from  the  negligence,  —  that, 
and  that  only,  being  the  ground  of  liability.  The  circumstance  that 
the  consequence  of  the  several  neglect  of  the  two  defendants  produced 
one  result,  to  wit,  the  collision,  is  a  merely  incidental  and  casual 
coincidence,  and  does  not  alter  the  nature  or  essential  character  of 
the  cause  to  which  the  liability  is  to  be  referred. 

So  there  is  joint  liability  for  an  act  or  acts  done  by  each  in  further- 
ance of  a  common  purpose.  This  is  clearly  so  when  there  is  a  com- 
mon intent  to  injure.  It  may,  however,  be  conceded  that  (even  in  the 
absence  of  an  intent  to  injure),  the  liability  is  joint  if  the  injury  result 
from  an  act  or  acts  done  in  execution  of  their  concurring  intent  to  do, 
or  to  omit  to  do,  precisely  what  was  done  or  omitted.  Here  no  such 
ground  of  liability  is  even  claimed.  Each  company  was  prosecuting 
its  own  separate  business,  with  wholly  distinct  and  unconnected  pur- 
poses, in  no  wise  contemplating  the  act  or  default  of  the  other,  and, 
indeed,  in  ignorance  of  the  acts  or  neglects  of  the  other,  until  every- 
thing had  been  done  or  neglected  which  involves  them  in  liability 
at  all. 

Again,  there  may  be  a  joint  liability  for  the  negligence  of  either, 
when  both  are  at  the  same  time  engaged  together,  each  contributing 
to  the  accomplishment  of  a  common  design.  It  is  not  necessary  to 
seek  illustrations  of  this  proposition  or  to  define  strictly  the  narrow 
limits  to  which  it  must  be  confined.  Instances  might  be  suggested 
that  would  come  within  the  definition,  and  yet  in  which  such  joint  lia- 
bility would  not  result,  and  others  in  which  it  would  clearly  follow. 
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But  here  there  is  no  cla,im,  and  can  be  none,  that  there  was  any  com- 
mon intent  or  purpose  whatever. 

In  the  cases  abov,e  supposed,  the  defendants  are  mentioned  as  if  act- 
ing or  neglecting  in  their  very  persons,  and  not  by  agents  or  servants ; 
and  in  some  of  the  cases  stated  there  might  be  no  liability  at  all  by 
the  principal,  for  the  acts  supposed,  if  done  by  servants ;  but  it  is  not 
material,  to  my  purpose  to  discriminate,  as  the  propositions  are  stated 
merely  to,  define  the  ground  of,  joint  liability  and  the  contrary. 

Here,  the  ground  of  the  liability  of  each  being  negligence,  each  is 
liable  for  the  fault  of  their  own  servants,  and  only  for  such  fault. 

And  the  companies  were  acting  wholly  independently  of  each  other. 

They  were  not  .discharging  any  common  obligation  to  the  plaintiff. 

They  violated  no  common  duty. 

The  fallacy  in  the  claim  that  the  liability  is  joint  results  from  regard- 
ing the  collision  as  the  ground  upon  which  the 'defendants  are  to  be 
charged.  It  is  not  in  respect  of  the  collision,  which  is  itself  a  conse- 
quence, but  in  respect  of  the  negligence  that  caused  a  collision,  that, 
either  are  liable. 

The  culpa  causans  is  separate  in  respect  to  each,  and  whether  injury 
results  concurrently  or  not,  cannot  change  their  relation  to  each  other. 
The  fact  of  liability  for  the  consequence  exists,  in  a  strictly.logical  sense, 
prior  to  the  consequences  thgmsejves.  The  consequences  are  only  con- 
sidered in  determining  to  whom  and  to  what  extent  that  liability  sub- 
jects them. 

The  fallacy  is  reudered  more  easy  of  adoption  from  what  is  the 
peculiarity  and  only  incidental  feature  of  the  present  case,  viz.,  that 
the  injury  sustained  by  the  plaintiff  is  single,  so  that  it  is  impossible 
to  say  how  much  of  the  injury  resulted  from  the  negligence  of  the  one 
company,  and  how  much  from  that  of  the  other.  This,  certainly,  can- 
not alter  the  principle  upon  which  the  liability  of  the  parties  depends. 
Its  only  result  may  be,  that  in  an  action  against  either,  the  defend- 
ant may,  eo;  mecessiiaie.be  subjected  to  the  whole  consequences  of  the 
occurrence. 

Suppose  that,  instead  of  injuring  a  person,  the  respective  colliding 
trains  had, '  upon  the  occasion  in  question,  injured  some  inanimate 
object  of  value  interposed  between  them,  but  so  that  the  injury  re- 
ceived from  the  force  of  the  one  train  could  be  distinguished  from  the 
injury  received  from  the  force  of  the  other.  Can  it  be  doubted  that 
each  company  would  be  liable  for  the  injury  done  by  its  own  train,  and 
for  that  injury  alone  ?    I  think  not. 

Each  would  be  liable  for  negligently  and  viole.ntly  running  its  train 
against  the  object  injured,  and  for  the  injury  thus  produced.  In  prin- 
ciple, I  think  the  present  case  is  not  different. 

In  neither  case  is  either  liable  for  the  negligence  of  the  other,  nor, 
in  principle,  for  the  consequences  of  the  negligence  of  the  other. 

Suppose  two  separately  and  falsely  represent  a  person  to  another  as 
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worthy  of  credit ;  in  reliance  upon  the  representation  of  both,  he  sells 
such  person  goods ;  and  suppose  it  be '  true  that  no  such  sale  would 
have  been  made  had  not  the  representation  by  the  one  been  corrobo- 
rated by  the  like  representation  by  the  others  I  deem  it  quite  clear  that 
no  joint  action  will  lie,  without  proof  that  the  defendants  conspired 
together  to  procure  the  credit,  and  effect  the  deceit. 

In  what  I  have  said  in  relation  to  the  necessity  of  showing  a  con- 
curring purpose  to  sustain  a  joint  action  against  the  defendants,  it  is 
not  intended  to  insist  that  where  two  or  more  unite  in  an  act  of  tres- 
pass, the  motive  or  intent  with  which  they  commit  the  act  is  material. 
The  act  may  be  committed  in  the  belief  that  what  is  done  is  lawful, 
and  be  none  the  less  a  joint  trespass,  and,  in  the  language  of  the 
Court  in  Guille  v.  Swan,  above  cited,  "  where  an  iihmediate  act  is  done 
by  the  co-operation  or  the  joint  act  of  several  persoris,  they  are  all 
trespassers  and  may  be  sued  jointly  or  severally,  and  any  one  of  them 
is  liable  for  the  injury  dofle  by  all ; "  and  although,  in  that  case,  the 
defendant  was  held  liable  for  the  acts  of  others,  though  wholly  without 
wrongful  intention  on  his  part,  it  was  because  his  act  would  ordinai-ily 
and  naturally  produce,  and  did  produce,  the  acts  of  the  others.     ' 

In  the  present  case  the  liability  of  neither  defendant  is  founded  in 
any  act  of  the  defendants  or  of  either  of  them,  but  in  negligeiice  only, 
and  the  negligence  of  either  in  nowise  tended  to  produce  negligence  in 
the  other. 

I  am  aware  that  ingenuity  might  suggest  examples"  in  which  it  would 
be  difficult  to  say  whether  the  liability  of  two  persons  is  joint  or  only 
feeveral,  or  rather  cases,  where  the  only  proofs  which  could  probably 
be  given  would  render  it  difficult  to  apply  this  rule.  As  where  two 
men,  each  iti  pursuit  of  his  own  private  revenge,  or  for  the  gratifica- 
tion of  his  own  malice,  strike  another  at  the  same  time,  without  con- 
cert or  even  knowledge  of  the  other's  intention;  or  two  men  at  the 
same  moment  apply  fire  to  another's  house  in  different  places,  each  in 
like  ignorance  of  the  acts  or  doings  of  the  other,  and  it  burns  down. 
Other  examples  might  be  suggested,  and  often  the  coincidence  of  time, 
place,  and  act,  would  raise  a  presumption  of  a  common  purpose ;  and 
it  may  often,  where  the  acts  are  clearly  several,  be  prstctically  impos- 
sible to  s  y  exactly  how  much  damage  is  caused  by  the  wrong  of  one 
defendant  and  how  much  by  the  fault  of  the  other; 

But  such  cases  furnish  no  reason  for  a  departure  from  principle. 

[Omitting  remainder  of  opinion. J 

The  majority  of  the  Court  concurred  with  Boswobth,  J. 

Judgment  on  the  verdict. 

The  above  decision  was  affirmed  by  the  Court  of  Appeals,  20  New 
York,  492;  Gkat,  J.,  sayirfg:  "Had  the  collision  set  in  motion  a 
third  body,  which  in  its  movement  had  come' in  contact  with  and  pro- 
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duced  the  same  injury  to  the  plaintiff,  no  good  reason  can  be  assigned 
against  their  joint  liability ;  such  a  case  is  in  principle  like  the  one 
under  consideration." 

Denio,  J.,  dissented  "  upon  the  ground  that  a  joint  action  was  not 
maintainable." 
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1862.     5  Allen,  29. 

ToKT  to  recover  damages  for  false  imprisonment. 

At  the  trial  in,  this  Court,  before  Merrick,  J.,  it  appeared  that  on  the 
7th  of  June,  1858,  the  plaintiff  was  arrested  by  the  same  officer  on 
nine  different  writs  in  favor  of  different  creditors,  one  of  which  was  in 
favor  of  the  defendant,  which  were  all  served  at  the  same  time  by 
arresting  the  plaintiff  and  committing  him  to  jail,  where  he  was  held 
in  confinement  upon  them  all  until  the  10th  of  February,  1860,  at 
which  time  he  obtained  his  discharge  on  habeas  corpus,  on  account  of 
defects  in  the  affidavits  upon  the  writs.  Stone  v.  Carter,  13  Gray, 
575.  The  defendant  offered  to  prove  that  the  plaintiffs  in  several  of 
the  said  actions  had,  since  the  date  of  the  discharge  of  the  plaintiff 
from  jail,  given  up  to  him  their  notes  upon  which  their  suits  were 
brought,  and  in  consideration  thereof  the  plaintiff  discharged  them 
"  from  all  claim  and  demand  for  false  imprisonment,  by  reason  of  tlie 
arrest  of  June  7th,  1868,"  for  which  suits  were  pending  against  them, 
respectively.     The  judge  excluded  the  evidence. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the  defendant 
alleged  exceptions. 

E.  B.  Stoddard  &  T.  L.  Nelson,  for  defendant. 

H.  D.  Stone,  pro  se. 

BiGELOw,  C.  J.  Several  questions  were  raised  at  the  trial  of  this  case, 
upon  which  it  seems  to  be  unnecessary  to  express  an  opinion,  inasmuch 
as  we  are  satisfied  that,  on  the  facts  offered  to  be  proved,  the  defend- 
ant established  a  good  defence  to  the  action,  and  that  the  jury  should 
have  been  instructed  accordingly.  There  can  be  no  doubt  of  the  rule 
of  law,  that  co-trespassers  are  jointly  as  well  as  severally  liable  for 
the  damages  occasioned  by  their  wrongful  acts  ;  and,  as  a  consequence 
of  this,  that  a  release  to  one  joint  trespasser,  or  satisfaction  from  him 
for  the  injury,  discharges  all.  Brown  v.  Cambridge,  3  Allen,  474, 
and  cases  cited.  This  principle  is  applicable  to  the  case  at  bar.  In 
the  opinion  of  the  Court,  the  several  persons  on  whose  writs  and  by 
whose  order  the  plaintiff  was  committed  to  jail,  and  held  in  confine- 
ment from  June  1858  to  February  1860,  must  be  regarded  in  law  as 
CO- trespassers.  Evidence  was  offered  at«the  trial  to  prove  that  he  had 
received  satisfaction  from  some  of  them  for\his  alleged  wrong,  and 
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had  given  to  them  in  writing  a  discharge  for  the  damages  he  had 
suffered  by  reason  of  his  arrest  and  false  imprisonment.  This  satis- 
faction and  discharge  in  legal  effect  operate  as  a  release  of  the  present 
cause  of  action  against  the  defendant. 

It  cannot  be  denied  that  the  parties  who  were  plaintiffs  in  the 
original  actions,  in  suing  out  then-  writs  against  the  present  plaintiff, 
and  causing  him  to  be  arrested  and  imprisoned,  acted  separately  and 
independently  of  each  other,  and  without  any  apparent  concert  among 
themselves.  As  a  matter  of  first  impression,  it  might  seem  that  the 
legal  inference  from  this  fact  is,  that  the  plaintiff  might  hold  each  of 
them  liable  for  his  tortious  act,  but  that  they  could  not  be  regarded  as 
co-trespassers,  in  the  absence  of  proof  of  any  intention  to  act  together, 
or  of  knowledge  that  they  were  engaged  in  a  common  enterprise  or 
undertaking.  But  a  careful  consideration  of  the  nature  of  the  action, 
and  of  the  injury  done  to  the  plaintiff  for  which  he  seeks  redress  in 
damages,  will  disclose  the  fallacy  of  this  view  of  the  case.  The  plain- 
tiff alleges  in  his  declaration  that  he  has  been  unlawfully  arrested  and 
imprisoned.  This  is  the  wrong  which  constitutes  the  gist  of  the  action, 
and  for  which  he  is  entitled  to  an  indemnity.  But  it  is  only  one 
wrong,  for  which  in  law  he  can  receive  but  one  compensation.  He 
has  not  in  fact  suffered  nine  separate  arrests,  or  undergone  nine 
separate  terms  of  imprisonment.  The  writs  against  him  were  all 
served  simultaneously,  by  the  same  officer,  acting  for  all  the  creditors, 
and  the  confinement  was  enforced  by  the  jailer  on  all  the  processes 
contemporapeously,  during  the  entire  period  of  his  imprisonment.  The 
alleged  trespasses  on  the  person  of  the  plaintiff  were,  therefore,  simul- 
taneous and  contemporaneous  acts,  committed  on  him  by  the  same 
person  acting  at  the  same  time  for  each  and  all  of  the  plaintiffs  in  the 
nine  writs  upon  which  he  was  arrested  and  imprisoned.  It  is,  then, 
the  common  case  of  a  wrongful  and  unlawful  act,  committed  by  a 
common  agent  acting  for  several  and  distinct  principals. 

It  does  not  in  any  way  change  or  affect  the  injury  done  to  the  plain- 
tiff, or  enhance  in  any  degree  the  damages  which  he  has  suffered,  that 
the  immediate  ti'espassers,  by  whom  the  tortious  act  was  done,  were 
the  agents  of  several  different  plaintiffs,  who,  without  preconcert,  had 
sued  out  separate  writs  against  him.  The  measure  of  his  indemnity 
cannot  be  made  to  depend  on  the  number  of  principals,  who  employed 
the  officers  to  arrest  and  imprison  him.  We  know  of  no  rule  of  law  by 
which  a  single  act  of  trespass,  committed  by  an  agent,  can  be  multi- 
plied by  the  number  of  principals  who  procured  it  to  be  done,  so  as  to 
entitle  the  party  injured  to  a  compensation  graduated,  not  according 
to  the  damages  actually  sustained,  but  by  the  number  of  persons 
through  whose  instrumentality  the  injury  was  inflicted.  The  error  of 
the  plaintiff  consists  in  supposing  that  the  several  parties  who  sued 
out  writs  against  him,  and  caused  him  to  be  arrested  and  imprisoned, 
cannot  be  regarded  as  co-trespassers,  because  it  does  not  appear  that 
they  acted  in  concert,  or  knowingly  employed  a  common  agent.     Such 
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preconcert  or  knowledge  is  not  essential  to  the  commission  of-  a  joint 
trespass.  It  is  the  fact  that  they  all  united  in  the  wrongful  act,  or  set 
on  foot  or  put  in  motion  the  agency  by  which  it  was  committed,  that 
renders  them  jointly  liable  to  the  person  injured.  "Whether  the  act 
was  done  by  the  procurement  of  one  person  or  of  manyi  and,  if  by 
many,  whether  they  acted  with  a  common  pui-pose  and  design  in  which 
they  all  shared,  or  from  separate  and  distinct  motives,  and  without 
any  knowledge  of  the  intentions  of  each  other,  the  natm-e  of  the  injury 
is  not  in  any  degree  changed,  or  the  damages  inoreased  which  the 
party  injured  has  a  right  to  recover.  He  may,  it  is  true^  have  a  good 
cause  of  action  against  several  persons  for  the  same  wrongful  act,  and 
a  right  to  recover  damages  against  each  and  all  rtherefor,  with  a  privi- 
lege of  electing  to-  take  his  satisfaction  de  meUoribus  damnisi  But 
there  is  no  rule  of  law  by  which  he  can  claim  to  convert  a  joint  into  a 
several  trespass,  or  to  recover  more  than  one  satisfaction  for  his  'dam- 
ages, when  it  appears  that  he  has  suffered  the  consequences  of  a  single 
tortious  act  only.  Take  an  illustration.  Suppose  that  several  persons 
have  a  grudge  or  spite  againstthe  same  individual,  but  that  neither  of 
them  is  aware  of  the  existence  of  this  feeling  in  the  others  ;■  and  that 
each  of  them,  for  the  purpose  of  gratifying  his  malice,  without  concert 
or  cooperation  with  any  one,  and  in  ignorance  of  a  similar  intent  on 
the  part  of  others,  employs  the  same  person — a  hired  pugilist,  or 
bully  —  to  inflict  on  the  common  object  of  their  ill  will  a  severe  per- 
sonal castigation.  In  such  a  case,  no  one  would  doubt  that  all  the 
persons  who  incited  to  the  commission  of  the  assault  and  battery 
would  be  regarded  as  co-trespassers.  They;  each  and  all,  would  be 
responsible  for  procuring  the  act  to  be  done.  They  would  be  severally 
as  well  as  jointly  liable  to  an  action  in  favor  of  the  party  injured;  But 
no  one  would  contend  that  he  could  recover  satisfaction  from  each  of 
the  persons  liable  to  an  action.  When  the  damages  suffered  by  him 
had  been  once  paid  by  any  one  of  those  who  procured  the  commission 
of  the  trespass,  he  could  not  claim  to  recover  them,  again  from  each  of 
the  others.  The  law  will  not  permit  a  party  to  receive  anything  more 
than  a  compensation  for  an  injury.  Where  there  has  been  only  one 
wrongful  act,  there  can  be  but  one  full  and  complete  indemnity.  When 
that  is  obtained,  the  party  injured  has  exhausted  his  remedy.  Another 
illustration,  more  analogous  to  the  case  at  bar,  will  serve  to  show  the 
soundness  of  this  conclusion.  If,  instead  pf  the  arrest  and  imprison- 
ment of  which  the  plaintiff  complains-,  the  nine  writs  against  him  had 
been  served  simultaneously  by  the  same  oflScer,  by  making  an  attach- 
ment of  personal  property  belonging  to  him,  — ■  his  horse,  for  example, 
—  in.  such  case  it  could  not  be  doubted  that  if,  for  any  reason,  the 
attachments  were  irregular  and  void,  the  plaintiff  would  be  entitled  to 
recover  and  to  receive  from  one  or  all  of  the  parties  by  whose  order 
the  attachments  were  made  the  full  value  of  his  horse.  ■  But  it  is 
equally  clear  that  he  could  not  right^Uy  claim  to  receive  this  sum  in 
damages  from  each  of  them,  or  nine  times  the  value  of  the  animaL 
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And  yet  such  would  be  the  result,  if  the  attaching  CKeditors  are  not 
to  be  regarded  as  co-trespassers.  Nor  is  this  the  only  absurd  result 
which  would  follow  from  such  a  doctrine.  If  each  attachment. or  each 
an-est  and  imprisonment  on  the  several  writs  is  to  be  deemed  as  a  dis- 
tinct ti-espass,  for.which  the  creditors  are  separately,  and  not  joint^ 
•liable  in  like  manner  aa  if  made  on  one  writ.only,. without  any  reference 
to  those  which  were  served  simultaneously.,'  we  can  see  ino  reason  why  the 
offlcei"  might  not  be  held  liable  to  pay  to  the  plaintiff  damages  as  many 
times  as  there  were  writs  served  by  him.  He  certainly  must^be  re- 
garded as  a  joint  trespasser;  with i  each  creditor  whose  writ  he  served ; 
and  if  the  service  of  each  writ  constituted!  a  distinct  trespass,  for 
which  the  party  injured  might  receive  separate  damages  fiiom  each 
creditor,  then  the  officer  would. also  be.subject  to  a  like  liability.  • 

These  views  have  led  us  to  the  conclnsion.thatithe  evidence,  offered 
at  the  trial  by  the  defendant  to  show  that  the  plaintiffi  had  received  full 
satisfaction  for  the  arrest  and  false -imprisonment  to  which  the  had 
■been  subjected,  and  for  which  he  claimed  damages  in  this  action,  from 
some  of  his  creditors  by.  whose  order  he  was  committed  to  jail,  ought 
to  have  been  admitted ^  and  that  the  jury  should  thereupon  have  been 
instructed  that  the. plaintiff  could  not  maintain  this  action,    .i..  ; 

Exceptions  sustained. 


LITTLE  SCHUYLKILL  NAVIGATION  CO.  «.  BICHARDS'  . 
'  ADMINISTRATOR. 

1868.     57  Pennsylvania  State,  142.'  ..-. 

Ebroe  to  the  Court  of  Common  Pleas  of  Schuylkill  County. 

F.  B.  Q&uien  and  J.  Sannan  (T.  B.  JBannan  with  them),  for  plain- 
tiffs ill  error. 

F.W.  HitgKes  {G.  E.  Farquhar  and  F.  Hofffnan  with  him),  for 
defendant  in  error. 

Agnew,  J.  All  the  assignments  of  error,  from  the  4th  to  the  11th 
inclusive,  involve  substantially  the  same  question,  and  may  be  con- 
sidered together.  The  plaintiff's  intestate  was  the  owner  of  a  dam 
and  water-power  upon  the  Little  Schuylkill  river.  In  process  of  time, 
from  1851  to  1858,  the  basin  of  the  dam  became  filled  with  the  coal- 
dirt,  washed  down  by  the  stream  from  the  mines  above,  of  several 
owners,  upon  Little  Schuylkill,  Panther  creek,  and  other  tributaries. 
They  were  separate  collieries,  worked  independently  of  each  other. 
The  plaintiff  seeks  to  charge  the  defendants  below  with  the  whole 
injury  caused  by  the  filling  up  of  his  basin.  The  substance  of  the 
charge  and  answers  to  points  was,  that  if  at  the  time  the  defendants 
were  engaged  in  throwing  the  coal-dirt  into  the  river,  about  ten  miles 

1'  Statement  and  arguments  omitted-.  —  Ed. 
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above  the  dam,  the  same  thing  was  being  done  at  the  other  collieries, 
and  the  defendants  knew  of  this,  they  were  liable  for  the  combined 
result  of  all  the  series  of  deposits  of  dirt  from  the  mines  above  from 
1851  till  1858.  The  aspects  of  the  case  were  varied,  by  deposits  being 
made  on  and  along  the  banks  of  the  streams,  which  were  carried  away 
by  ordinary  rains  and  freshets ;  but  the  above  is  the  most  direct  state- 
ment of  the  injury  alleged,  and  is  taken  therefore  as  the  test  of  the 
principle  laid  down  by  the  Court.  The  doctrine  of  the  learned  judge 
is  somewhat  novel,  though  the  case  itself  is  new ;  but,  if  correct,  is 
well  calculated  to  alarm  all  riparian  owners,  who  may  find  themselves 
by  a  slight  negligence  overwhelmed  by  others  in  gigantic  ruin. 

It  is  immaterial  what  may  be  th'e  nature  of  their  several  acts,  or 
how  small  their  share  in  the  ultimate  injury.  If,  instead  of  coal-dirt, 
others  were  felling  trees  and  suffering  their  tops  and  branches  to  float 
down  the  stream,  finally  finding  a  lodgment  in  the  dam  with  the  coal- 
dirt,  he  who  threw  in  the  coal-du-t,  and  he  who  felled  the  trees  would 
each  be  responsible  for  the  acts  of  the  other.  In  the  same  manner 
separate  trespassers  who  should  haul  their  rubbish  upon  a  city  lot, 
and  throw  it  upon  the  same  pile,  would  each  be  liable  for  the  whole, 
if  the  final  result  be  the  only  criterion  of  liability.  But  the  fallacy 
lies  in  the  assumption  that  the  deposit  of  the  dirt  by  the  stream 
in  the  basin  is  the  foundation  of  liability.  It  is  the  immediate  cause 
of  the  injury,  but  the  ground  of  action  is  the  negligent  act  above.  The 
right  of  action  arises  upon  the  act  of  throwing  the  dirt  into  the  stream, 
—  this  is  the  tort,  while  the  deposit  below  is  only  a  consequence. 
The  liability,  therefore,  began  above  with  the  defendant's  act  upon  his 
own  land,  and  this  act  was  wholly  separate,  and  independent  of  all 
concert  with  others.  His  tort  was  several  when  it  was  committed,  and 
it  is  diflflcult  to  see  how  it  afterwards  became  joint,  Ijecause  its  conse- 
quences united  with  other  consequences.  The  union  of  consequences 
did  not  increase  his  injury.  If  the  dirt  were  deposited  mountain  high 
by  the  stream  his  dirt  filled  only  its  own  space,  and  it  was  made 
neither  more  nor  less  by  the  accretions.  True,  it  may  be  difficult  to 
determine  how  much  dirt  came  from  each  colliery,  but  the  relative  pro- 
portions thrown  in  by  each  may  form  some  guide,  and  a  jury  in  a  case 
of  such  difficulty,  caused  by  the  party  himself,  would  measure)  the  in- 
jury of  each  with  a  liberal  hand.  But  the  difficulty  of  separating  the 
injury  of  each  from  the  others  would  be  no  reason  that  one  man  should 
be  held  to  be  liable  for  the  torts  of  others  without  concert.  Jt  would 
be  simply  to  say,  because  the  plaintiff  fails  to  prove  the  injury  one 
man  does  him,  he  may  therefore  recover  from  that  one  all  the  injury 
that  others  do. 

This  is  bad  logic  and  hard  law.  Without  concert  of  action  no  joint 
suit  could  be  brought  against  the  owners  of  all  the  collieries,  and  clearly 
this  must  be  the  test ;  for  if  the  defendants  can  be  held  liable  for  the 
acts  of  all  the  others,  so  each  and  every  other  owner  can  be  made 
liable  for  all  the  rest,  and  the  action  must  be  joint  "and  several.     But 
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the  moment  we  should  find  them  jointly  sued,  then  the  want  of  eon- 
cert  and  the  several  liability  of  each  would  be  apparent.  These  prin- 
ciples are  fully  sustained  by  the  following  cases :  Bussell  v.  Tomlinson 
et  al,  2  Conn.  206  ;  Adams  v.  Hall,  2  Vermont,  9  ;  Van  /Sternberg  v. 
Tobias,  17  Wend.  662;  Buddington  v.  Sherer,  20  Pickering,  477; 
Auchmuty  v.  Ham,  1  Denio,  495  ;  Partenheimer  v.  Van  Order,  20 
Barb.  479.  These  were  cases  where  the  dogs  of  several  owners  united 
in  killing  sheep,  and  where  the  cattle  of  different  owners  broke  into  an 
enclosure  and  united  in  the  damage.  The  concert  and  united  action 
of  the  dogs  and  cattle  were  held  to  create  no  joint  liability  of  their 
owners,  notwithstanding  the  difllculty  of  determining  the  several  in- 
jury done  by  the  animals  of  each.  The  rule  laid  down  in  the  last  case 
was  that  "where  the  owner  of  the  garden  could  not  prove  the  injury  of 
each  cow,  the  jury  would  be  justified  in  concluding  that  each  did  an 
equal  injury.  Several  cases  were  cited  in  opposition,  but  do  not,  in 
our  opinion,  support  the  doctrine  of  the  charge. 

In  Stone  v.  Dickinson,  5  Allen,  29,  where  an  officer  made  an  arrest 
at  the  same  instant  upon  nine  writs,  and  the  parties  were  held  jointly 
liable  for  the  trespass,  the  ground  of  action  was  the  arrest  itself,  a 
single  act,  incapable  of  division  or  separation,  but  being  authorized  by 
all,  all  were  held  to  have  been  concerned  in  the  very  act,  which  each 
authorized  the  same  agent  to  commit.  In  Colgrove  v.  N.  T.  and  N.  H. 
and  N.  T.  and  Harlem  Railroad  Companies,  20  N.  Y.  Eep.  492 
(6  Smith),  the  two  companies  were  using  the  same  track  by  joint 
arrangement  governed  by  common  rules,  the  collision  of  their  trains 
was  owing  to  mutual  and  concurring  negligence,  and  the  injury,  which 
was  single,  was  therefore  their  concurrent  and  direct  act.  They  were 
held  to  be  jointly  liable  because  of  their  joint  use  of  the  tra,ck,  their 
common  duty  to  all  travelling  the  road,  and  their  concurrent  negligence 
in  the  direct  act  which  caused  the  injury.  The  case  of  the  party-wall 
in  this  State  was  put  on  the  same  ground.  The  distinction  between 
that  case  and  this  was  sharply  defined  by  our  Brother  Strong.  It  was 
there  said  that  the  maintenance  of  an  insecure  party-wall  was  a  tort  in 
which  both  participated.  The  act  was  single,  and  it  was  the  occasion 
of  the  injury.  The  case  is  not  to  be  confounded  with  actions  of  tres- 
pass brought  for  separate  acts  done  by  two  or  more  defendants.  Then 
if  there  be  no  concert,  no  common  intent,  there  is  no  joint  liability,. 
Here,  the  keeping  of  the  wall  safe  was  a  common  duty,  and  a  failure 
to  do  so  was  a  common  neglect.  Klauder  v.  McGrath,  11  Casey,  128. 
In  principle,  £ard  et  al.  v.  Tohn,  2  Id.  482,  more  resembles  this  case. 
There  the  effects  of  the  independent  acts  of  the  defendants  on  the  oppo- 
site sides  of  the  street  united  in  causing  the  injury,  but  they  were  not 
jointly  liable,  because  there  was  no  concert  in  the  acts  themselves. 

[Remainder  of  opinion  omitted.] 

Judgment  reversed.     Venire  facias  de  novo  awarded. 
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SIMMONS  V.  EVERSON,  et  als. 

1891.     124  New  York,  319.1 

Appeal  from  jMgment  of  the  General  Term  6f '  the  Supreriie  Court 
in  the  fourth  judicial  depattment,  entered  upon  ah  order  made  Sep- 
tember 9,  1890,  which  affirmed'  so  much  of  a'  judgment-  in  favor  of 
plaintiffs,  entered  upon  ia  decision  of  the.  Court  oh  trial  at  Circuit,* as 
was  against  the  defendants  Eversoti,  Pierce,  and  Lynchj  and  reversed 
so  much  as  was  against  the  defendant,  the  City  of  Syracuse,  and  as  to 
said  defendant  granted  a  new  trial.    "* 

This  action  was  brought  to  recover  damages  fbt' the  destth  of  Myron 
W.  Simmons,  plaintiffs'  intestate,  which  was  alleged  to  have  been 
caused  by  the  defendants'  negligence.' 

The  trial  Court  found  that  formanyyeaTS  prior  to  Oietober'18, 1887; 
the  appellants  owned  in  Severalty  three- lots,  each  being  twenty  two 
feet  wide,  and  bounded  on  the  east  by 'the  centre  line  of  South  Salina 
Streetj  in  the  city  of  Syracuse.  'The  south  lot  was  owned  by  thfe 
defendant  Lynch,  the  middle  one  by  the_  defendant  Pierce,  and  the 
north  one  by  the  defendant  Everson.'  On  these  lots  stood' three  brick 
stores,  separated  from  each  other  by  brick  partition  walls  extending 
from  the  foundations  to  the  roofs.  A  continuous  brick  wall  of  uni- 
form height  (about  60  feet)  and  thickness,  stood  adjacent  to' the' west 
line  of  the  street  and  formed  the  front  of  the'  buildings.  The  partition 
walls  and  the  front  wall  were  interlocked  or- built  together.   -      ' 

On  the  date  mentioned  the  three  stores  were  substantially  destroyed 
by  fire;  nothing  being  left  standing  except  the  front  -fTall,  a  patt'of  the 
partition  walls,  and  a  Small  part  of  the  wOod>-w6rk  in  the  f rDnt  6f 
Ererson's  building.-  Shortly  after  this  event  the  front  wall  begah  to 
lean  toward  the  street,  and  continued  to  incline  more-'and  more  in  that 
direction  until  November  17^  1887,  when  it  gave  way  neav  the  point 
where  it  was  united  with  the  partition  wall  betweeh  the  ■  buildings  of 
Lynch  and  Pierce,  carrying  down  the  ehtu-e  front  and  part 'of  both 
partition  walls.  ■  Material  from  the  part  of  the  front  wall  standing  on 
the  lots  of  Everson  and  Pierce,  and'  from  their  partition  wall,  fell  on 
and  killed  the  plaintiffs'  intestate.  Who  was  lawfully  on  the  sidewalk 
near  the  boundary  between  their  propterties.  *  No  part  of  the  walls  on 
Lynch's  lot  fell  on  decedent.  It  was  found  that  immediately  after  the 
fire  the  front  and  part  of  the  partition  walls-  became  weak,  unsafe, 
dangerous,  and  liable  to  fall  into  the  streetj  and  that  each  of  the 
defendants  was  careless  and  negligent  in  not  removing  or  support^ 
ing  the  walls  on  his  own  lot,  and  that  the  several  HegleCtS  of  the 
defendants  united  and  directly  caused  the  walls  to  fall.  It  was  fur- 
ther found  that  these  walls  were  so  unsafe  that  they  were  a  public 
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nuisance,  and  also  that  the  decedent  did  not  negligently  contribute 
to  the  accident  or  to  his  own  death.  The  damages  were  assessed  at 
$5,000. 

M.  M.  Waters,  for  Everson. 

Srnith,  Kellogg  &  Wells,  for  Pierce. 

Hiscock,  Doheny  &  Hiscock,  for  Lynch. 

William  Nottingham,  for  Simmons. 

FoLLBTT,  C.  J.  It  is  urged,  in  behalf  of  the  defendants,  that  at 
most  this  is  but  a  case  of  several  independent  acts  of  ne'gligence  com- 
mitted by  each,  the  joint  effect  of  which  caused  the  accident,  and  for 
which  they  are  not  jointly  liable  within  the  rule  laid  down  in  Ghipman 
V.  Palmer,  77  N.  Y.  51. 

I  The  case  at  bar  does  not  belong  to  the  class  of  actions  arising  out 
of  acts,  or  omissions  which  are  simply  negligent,  and  while  ihe  defend- 
ants did  not:  intend  by  their  several  acts  to  commit  the  injury,  their 
conduct  created  a  public  nuisance  which  is  an  indictable  misdemeanor 
under  the  statutes  of  this  State  (Penal  Code,  §§  385,  387;  Vincett 
V.  Cook,  4  Hun,  318),  and  at  common  law.  Regina  y.  Watts,  1  Salk. 
357 ;  .s.  c,  2  Ld.  Raym.  856  ;  1  Russ.  Or.  (5th  ed.)  423  ;  2  Whar.  Cr. 
Law,  §  1410  j  Big.  Torts,  237 ;  Pol.  Torts  (2d  ed.)  345  ;  Stephens  Dig. 
Cr.  Law,  art.  176  ;  Indian  P.  C.  268. 

Persons  who  by  their  several  acts  or  omissions  maintain  a  public  or 
common  nuisance,  are  jointly  and  severally  liable  for  such  damages  as 
are  the  direct",  immediate,  and  probable  consequence  of  it.  Irvine  v. 
Waod,.bl  N.  Y.  224,  230;  Slater  v.  Mersereau,6i  id.  138  ;  Timlin  v. 
Standard  Oil  Co.,  54  Hun,  44 ;  Klauder  v.  McGrath,  35  Penn.  St.  128  ; 
1:  Shear.  &  R.  Neg. ,  (4th;  ed.)  §  122;  Pol.  Torts  (2d  ed.).356. 
i  The!  fall  of  these  four-story  brick  walls  into  the  street  was  the 
direct  and  immediate  consequence  of  the  several  acts  of  the  defend- 
ants in  suffering  the  portions  standing  on  their  own  lots  to  remain 
unsupported  after  they  had  visibly  begun  to  incline  towards  the  street, 
and  it  was  as  obvious  before,  as  it  was  after  the  accident,  that  if  any 
part  of  the  front  wall  fell,  a  large  part  of  it  must,  and  that  it  would 
go  into  the  street. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Vann,  J.,  not  voting.  / 

Judgment  affirir^. 
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SECTION  II. 

Whether  Damages  in  an  Action  against  Joint  Wrongdoers  should 
be  assessed  as  Entire  or  Severally. 

HILL  ET  AL.  V.  GOODCHILD. 

1771.     5  fiurrows,  2790. 

This  was  a  writ  of  error  from  the  Court  of  Common  Pleas.  It  was 
twice  argued:  first,  on  Tuesdaj-,  234  April,  1771,  by  Mr.  Morgan  for 
the  plaintiff  in  error,  and  Mr.  Walker  for  the  defendant  in  error ;  and 
again  on  Tuesday,  4th  June,  1771,  by  Mr.  Wallace  for  the  plaintiff  in 
error,  and  Mr.  Dunning  for  the  defendant  in  error.  The  roll  in  C.  B.  is 
No.  632.  The  pleadings  were  in  substance  as  follows :  trespass  vi  et 
armis,  brought  in  C.  B.  by  Goodchild  against  Hill  and  Winsey,  for  an 
assault  and  battery.  The  defendants  plead  "  Not  guilty ; "  and  issue 
is  joined  thereupon.  The  jury  find  them  guilty ;  and  assess  damages 
against  Hill  (besides  costs  and  charges),  to  40s.,  and  for  costs  and 
charges,  40s.,  and  they  assess  damages  against  Winsey,  to  one  shilling 
only.  And  the  judgment  is,  that  the  said  Charles  Goodchild  do  re- 
cover against  Hill,  the  damages  aforesaid  to  four  pounds,  and  also 
£23  for  his  costs  de  incremento ;  in  all,  £27 ;  and  that  he  do  recover 
against  Winsey,  the  damages  aforesaid  to  one  shilling,  and  also  one 
shilling  for  his  costs  ;  in  all,  two  shillings. 

The  defendants  brought  a  writ  of  error :  and  several  errors  were 
assigned ;  and  particularly,  that  the  jury  had  given  damages  against 
the  defendants  severally  and  distinctly  for  one  joint  trespass  ;  whereas 
the  damages  ought  to  have  been  joint,  and  not  several.  And  the 
Court  have  given  judgment  against  them  to  recover  several  and  dis- 
tinct damages  for  one  joint  trespass. 

Many  cases  were  cited  on  both  sides.  For  the  plaintiff  in  error, 
Cro.  Eliz.  860 ;  Austm  v.  Willward  and  two  others,  Cro.  Jac.  384 ; 
Matthews  and  his  Wife  v.  Cole  and  others,  Cro.  Jac.  118;  Crane  & 
Hill  V.  Hummerstone,  3  Lev.  324  ;  Smithson  v.  Oarth  and  others,  Car- 
thew,  19,  20  ;  Rodney  v.  Strode  et  al.,  3  Mod.  101  S.  C. ;  1  Stra.  422  ; 
Onslow  V.  Orchard,  2  Stra.  910 ;  Lowfield  v.  Bancroft  et  al.,  11  Eep. 

5  ;  Sir  John  Heydon's  case,  5th  resolution,  fo.  7  ;  Cro.  Car.  193  ;  Johns 

6  Robinson  v.  Dodsworth,  1  Wilson,  30  ;  Sabin  v.  Long,  Co.  Lit.  232  ; 
Hob.  66,  and  9  Co.  79  b.  For  the  defendant  in  error,  1  IBulstrode,  157  ; 
Sampson  v.  Cranjield  and  Upton,  in  point ;  and  the  reason  given, 
"  Because  the  battery  of  the  one  can't  be  the  battery  of  the  other ;  and 
the  battery  of  the  one  may  be  greater  than  the  battery  of  the  other," 
2  Stra.  1140;  Chapman  v.  House,  Slater,  &  Goodacre,  Jenkins's 
Centuries,  317,  pi.  10  ;  Lane  v.  Santloe,  1  Stra.  79,  which  case  showed, 
they  said,  that  Sir  John  Heydon's  case  was  not  considered  by  Lord 
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Ch.  J.  King  as  an  authority.  And  they  called  it  a  confused  case,  and 
of  doubtful  authority.  It  was  replied  by  the  counsel  for  the  plaintiff 
in  error,  in  answer  to  this  treatment  of  Sir  John  Heydon's  case,  that 
there  has  been  no  subsequent  determination  in  contradiction  to  it ;  that 
the  case  of  Player  v.  Warn  and  Dewes,  in  Cro.  Car.  54,  55,  mentions 
it  without  disapprobation  of  it ;  and  that  it  seems  to  be  adopted  by 
the  Court  in  the  case  reported  by  Serjeant  Wilson. 

The  Court  observed,  that  there  was  a  very  great  confusion  in  the 
cases  upon  this  subject,  which  ought  to  be  carefully  looked  into,  and 
settled.  Some  of  them  are  diametrically  opposite.  And  Mr.  Justice 
Aston  added,  that  some  of  them  were  determined  upon  principles  not 
agreeable  to  his  understanding.  Lord  Mansfield  observed,  that  in  1 
fact  all  the  defendants  may  be  guilty ;  and  yet  the  degrees  of  their  guilt 
may  be  different ;  but  the  present  question  is  whether  upon  a  charge 
of  a  joint  trespass,  the  jury  can  assess  damages  according  to  different 
degrees  of  guilt ;  though  the  real  justice  is,  that  the  damages  should  be 
respectively  assessed  in  proportion  to  the  real  injury  done  by  each  de- 
fendant. This  is  a  question  that  is  of  general  experience,  and  concerns 
all  the  courts  in  Westminster-hall.  It  is  a  strange  thing  that  a  matter 
which  happens  every  day  should  be  attended  with  such  diflftculties. 
Neither  side  of  the  determination  will  reconcile  the  cases.  However, 
we  will  consider  of  it. 

Cur.  advis. 

And  now  Lokd  Mansfield  delivered  their  opinion. 

We  hold  that,  as  the  trespass  is  jointly  charged  upon  both  defend- 
ants, and  the  verdict  has  found  them  both  jointly  guilty,  the  jury 
could  not  afterwards  assess  several  damages.  His  lordship  particularly 
mentioned  the  cases  of  Austen  v.  Wilward  ;  the  5th  resolution  in  Sir 
John  Heydon's  case;  the  case  in  Cro.  Jac.  118;  of  Crane  and  Hill 
v.  Hummerstone /  the  case  of  Rodney  v.  Strode,  in  Carthew  19,  and 
Jenkins's  Centuries,  317,  pi.  10,  as  warranting  this  opinion. 

We  do  not  think  that  the  present  case  calls  for  an  opinion  upon 
those  cases  where  the  defendants  are  charged  jointly  and  severally  ;  or 
where  the  defendants  plead  severally ;  or  where  the  defendants  are 
found  guilty  of  several  parts  of  the  same  trespass  or  at  a  different 
time ;  or  where  a  joint  action  is  brought  for  two  several  trespasses, 
and  the  damages  found  severally,  as  being  severally  guilty.  We  don't 
meddle  with  any  of  these  cases :  there  is  a  variety  of  opinions  in  the 
books  relating  to  them.  It  is  enough  for  us  to  found  our  present 
determination  upon  the  present  case.  And  the  present  case  is,  that 
the  count  is  of  a  joint  trespass  ;  and  the  jury  have  found  the  defendants 
guilty  of  a  joint  trespass,  and  yet  have  severed  the  damages.  We  are 
of  opinion  that,  in  such  case,  the  damages  can't  be  severed. 

The  consequence  is,  that  the  judgment  must  be  reversed. 

Judgment  reversed. 
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HALSEY.».  WOODRUFF. 

1830.     9  Pickering,  555. 

Trespass  against  Halsey  and  Avery  for  entering  Woodruflf's  close 
and  pulling  down  a  blacksmith's  shop ;  with  counts  for  caiTying  away 
the  materials. 

The  defendants  pleadseverally -the  general  issue. 

The  jury  find  '.'  that  the  said  Avery  is  guilty  in  manner  and  form  as 
the  plaintiflE  has  alleged,  and  assess  damages  against  said  Avery  at 
two  dollars,  and  the  jury  also  findjihat  said  Halsey  is  guilty  in  man- 
ner, &e.,  and  assess  damages  against  said  Halsey  at  seventy-five 
dollars." 

The  plaintiflE  elected  to  :tafce  judgment  against  both  defendants  for 
the  greater  damages,  and  entered  a  rerrdttitw  as  to  the  lesser  damages. 

The  defendants  sued  out  a  writ  of  error,  assigning  for  error,  that 
although  the  jury  which  tried  the  cause  returned  a  separate  verdict  of 
seventy-five  dollars  against  Halsey  and  also;^  separate  verdict  of  two 
dollars  against  Avery,  the  Court  rendered  a  judgment  against  both  for 
the  sum  of  seventy-five  dollars  and  costs. 

Dwight  and  Bishop,  for  the  plaintiffs  in  error.  Cited  Kempton  v.' 
Cook,  4  Pick.  307 ;  Kennebeck  Purchase  v.  Boulton,  4  Mass.  R.  419 ; 
Livingston  v.  Bishop^  1  Johns.  R.  290  ;  Heydon's  case,  11  Co.  5. 

Porter,  contra,  cited  Bac.  Abr.  Damage^,  D.  4 ;  Rodney  v.  Strode, 
Carth.  19 ;  Mitchell  v.  Milbank,  6  T.  R.  199 ;  2  Tidd's  Px.  805 ;  Siil 
V.  Goodchild,  5  Burr.  2790 ;,  Brown  v.  Allen,  4  Esp.  R.  158. 

Per  Curiam.  We  think  the  judgment  was  rightly  entered.  The 
result  of  the  authorities,  which  are  Numerous,  is,  tliat  where  a  joint  ac- 
tion is  brought  against  two  for  a  trespass  done,  and  there  is  a  judgment 
against  both,  it  must  be  a  judgment  for  joint  damages.  All  the  legal 
consequences  of  there  being  a  joint  judgment  must  necessarily  follow ; 
one  of  which  is,  that  each  is  liable  for  all  the  damage  which  the  plain- 
tiff has  sustained  by  such  trespass,  without  regard  to  different  degrees 
or  shades  of  guilt.  Heydon's  case  cites  many  of  the  authorities,  the 
effect  of  which  is  given  in  Tidd,  that  where  the  action  is  brought  against 
several  defendants  and  the  jury  assess  several  damages,  the  plaintiff' 
may  enter  a  remittitur  as  to  the  lesser  damages  and  take  judgment" 
against  all  who  are  guilty  of  the  joint  trespass,  for  the  greater  dam- 
ages. And  this  is  founded  on  a  sufficient  reason.  Each  defendant  is 
liable  for  the  whole  damages  of  a  joint  trespass.  A  release  to  one  dis- 
charges both,  and  the  reason  is,  that  the  damage  is  joint.  The  plaintiff . 
here  alleges  a  joint  trespass.  The  defendants  plead  severally,  that  they 
are  not  guilty  —  of  what  ?  of  the  joint  trespass ;  and  they  are  found 
guilty — of  what?  of  the  same  joint  trespass.  Damages  are  assessed 
against  one  at  seventy-five  dollars ;  this  therefore,  by  the  finding  of  the 
jm'y,  is  the  damage  which  the  plaintiff  has  sustained,  and  the  law 
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draws  the  inference  that  both  are  liable  for  that  sum.  The  inquiry 
of  damages,  though  made  by  the  same  jury,  when  an  issue  in  fact  is 
tried,  is  in  some  degree  collateral  to  the  trial  of  the  issue.  Where 
there  is  judgment  on  an  issue  of  law  alone,  there  must  necessarily  be 
a  distinct  inquiry  of  damages,  and  then  the  question  for  the  jury  is 
only  what  damages  has  the  plaintiff  sustained,  by  reason  of  the  tres- 
pass done,  without  regard  to  the  particular  acts  done  by  either  of  the 
defendants.  So  where  the  damages  are  found  by  the  jury,  on  an  issue 
in  fact,  the  sole  inquu-y  open  to  them  is,  what  damages  the  plaintiff 
has  sustained,  not  who^ght  to  pay  them ;  and  therefore  their  finding 
of  separate  damages  is  beyond  their  authority  and  merely  void.  Sup- 
pose in  an  action  against  two  for  a  joint  trespass,  one  of  the  defend- 
ants demurs  to  the  declaration,  and  the  declaration  is  sustained,  and 
the  other  pleads  the  general  issue,  which  is  found  against  him  and 
damages  are  assessed;  judgment  would  be  rendered  that  both  were 
guilty,  and  execution  would  issue  against  both  for  the  damages  so 
found  by  the  jury.  On  principle,  as  well  as  authority,  the  judgment 
entered  in  the  case  before  us  was  correct. 

Judgment  affirmed. 


,       SECTION  III. 
Liability  Several  as  well  as  Joint. 
RICH  V.  PILKINGTON,  LORD  MAYOR  OF  LONDON. 

2^3  William  Sf  Mary.     Carthew,  171. 

Action  on  the  case  for  a  false  return  of  a  mandamus,  in  which 
action  the  plaintiff  declared  that  he  was  lawfully  elected  into  the  office 
of  Chamberlain  of  London,  and  that  the  defendant  refused  to  admit  him 
into  that  office  ;  whereupon  he  brought  a  mandamus  directed  to  the  de- 
fendant, and  the  aldermen,  &c.,  and  the  defendant  returned  that  the 
'plaintiff  nunquam  fuit  electus  to  the  said  office,  uM  revera  he  was  law- 
fully elected  by  the  majority,  &c. 

The  defendant  pleaded,  in  abatement,  that  the  maj'or  and  aldermen 
of  London  are  a  corporation,  and  that  all  of  them  in  their  judicial  capa- 
city in  a  Court  of  Aldermen  jointly  made  the  said  return  ;•  and  thereupon 
prayed  judgment  of  the  bill  brought  against  the  mayor  alone. 

And  upon  a  demurrer  to  this  plea,  it  was  adjudged  ill,  for  this  action 
Is  founded  on  a  tort,  and  therefore  it  may  be  either  joint  or  several,  at 
the  election  of  the  party,  as  in  trespass,  &c. 

But  it  was  objected,  that  the  mandamus  was  directed  to  all,  viz.,  to  the 
mayor  and  aldermen,  &c.,  and  therefore  it  would  be  injurious  to  the 

44 
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maj'or,  for  it  might  be  that  he  voted  for  the  plaintiff  against  the  return, 
and  was  overruled  by  the  majority  to  make  this  return. 

To  which  it  was  answered,  and  so  resolved  by  the  Court,  that  the 
mayor  and  aldermen  are  not  a  corporation,  but  they  are  a  court,  which 
is  nothing  to  this  purpose. 

And  as  to  the  other  matter,  if  the  fact  is  so,  that  the  defendant  was 
overruled  by  the  majority,  and  contrary  to  his  will,  this  would  have 
been  evidence  upon  not  guilty  pleaded,  and  being  proved,  the  plaintiff 
would  have  been  nonsuit. 

[Remainder  of  opinion  omitted.J 


MITCHELL  V.  TARBUTT  et  als. 

1794.     5  Term  Reports  {Dumford  ^  East),  649. 

This  was  an  action  on  the  case  for  negligence,  wherein  the  declara- 
tion stated.  That  whereas  one  J.  Jones  and  one  G.  Bolland,  at  the 
time  of  committing  the  grievance  thereinafter  mentioned,  were  pos- 
sessed of  a  certain  ship  called  the  Albion,  which  was  then  proceeding 
on  a  voyage  from  Jamaica  to  Bristol,  and  that  there  were  then  on  board 
the  said  ship  600  hds.  of  sugar  belonging  to  the  plaintiff ;  and  that 
whereas  the  said  G.  Tarbutt,  N.  A.,  J.  H.,  D.  T.,  and  J.  E.  (the  de- 
fendants), were  at  the  time  when,  &c.,  possessed  of  a  ship  called  the 
Amity  Hall,  whereof  one  G.  Young  was  then  master,  then  also  sailing 
on  the  high  seas,  and  the  said  G-.  Young,  their  servant  in  that  behalf, 
then  and  there  had  the  management  of  the  said  ship  Amity  Hall ;  yet, 
that  the  defendants,  by  their  said  servant,  so  negligently  navigated 
their  ship,  that  the  said  ship,  by  the  negligence  of  their  servant,  with 
great  force  struck  against  the  said  ship  of  Jones  and  Bolland,  then 
sailing  with  the  plaintiff's  goods  on  board,  and  so  damaged  the  goods 
that  they  were  wholly  lost  to  the  plaintiff.  To  this  the  defendants 
pleaded  in  abatement,  that  the  grievance  (if  any)  was  committed  by 
the  defendants,  and  one  A.  Shakespear,  C.  Bryan,  S.  Orr,  and  J. 
Neuffville,  jointly,  and  not  by  the  defendants  only.  To  which  there 
was  a  general  demurrer,  and  joinder. 

Giles,  in  support  of  the  demurrer,  was  stopped  by  the  Court. 

Wood,  contra.  If  the  declaration  had  chaVged  a  personal  tort  on  the 
defendants  themselves,  the  demurrer  to  the  plea  might  have  been  sus- 
tained ;  because  it  might  have  been  said  to  have  been  the  separate 
trespass  of  oach  of  the  partners  ;  but  the  injury  is  expressly  alleged 
to  have  happened  by  the  act  of  their  servant,  in  which  case  one  of  the 
parties  cannot  be  answerable  more  than  another.  And  that  is  the  dis- 
tinction between  trespass  and  case  :  in  the  former  each  person  to  whom 
the  act  is  referable  is  liable,  but  in  case  all  the  parties  who  are  answera- 
ble should  be  sued  jointly  ;  'especially  where,  as  in  the  present  instance, 
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the  act  complained  of  is  not  done  by  themselves  personally.  The  lia- 
bility of  the  defendants  arises  from  their  being  partners  of  the  ship, 
and  jointly  responsible  for  the  "acts  of  their  servants ;  and  as  they 
could  not  have  sued  alone  for  any  damage  done  to  their  own  vessel 
under  these  circumstances,  so  neither  ought  they  to  be  severally  an- 
swerable for  the  acts  of  others.  In  Boson  v.  Sandford,^  which  was 
an  action  upon  the  case  in  which  the  plaintiff  declared  against  the 
defendants  as  owners  of  a.  bark  in  which  his  goods  were,  and  showed 
that  they  were  damaged  by  negligence  ;  on  a  special  verdict  found,  it 
was  adjudged  by  Holt,  C.  J.,  Gregory,  and  Eyres,  that  this  was  a  good 
defence,  even  on  not  guilty  pleaded ;  but  Dolben  thought  that  it  should 
have  been  pleaded  in  abatement.  The  difference  of  opinion,  therefore, 
was  only  as  to  the  mode  in  which  the  defendant  should  take  advantage 
of  the  objection  ;  for  all  the  Court  agreed,  that  he  was  entitled  to  avail 
himself  of  it  in  some  shape  or  other.  And  to  that  difference  must  be 
referred  the  distinction  which  was  taken  between  actions  arising  ex 
contractu  and  ex  delicto.  But  that  such  a  plea  in  abatement  may  be 
pleaded  even  to  actions  on  the  case  in  tort,  appears  from  a  case  as  far 
back  as  the  Year  Books  7  BL  4,  8.^  A  man  brought  a  writ  of  tres- 
pass on  the  case  against  the  Abbot  of  Stratford,  and  counted  that  be- 
held certain  land  in  the  vill,  by  reason  whereof  he  ought  to  repair  a  ■ 
wall  on  the  bank  of  the  Thames ;  that  plaintiff  had  lands  adjoining, 
and  that  for  default  of  reparation  of  the  wall,  his  meadows  and  pas- 
tures were  drowned  with  water.  To  which  Skrene  says,  it  may  be  that 
the  abbot  had  nothing  in  the  land,  by  cause  whereof  he  should  be 
charged  but  jointly  with  another ;  or  otherwise,  that  the  plaintiff  had 
nothing  in  the  land  which  was  supposed  to  be  surrounded  with  water, 
but  jointly ;  in  which  case  the  one  cannot  answer  without  the  other ; 
nor  can  the  plaintiff  sue  any  action  without  the  joint  feoffee.  Upon  the 
whole,  though  this  would  not  be  a  good  plea  to  an  action  of  trespass 
vi  et  armis,  or  even  if  the  defendants  had  been  personally  charged 
with  the  act  which  occasioned  the  loss  ;  yet  to  an  action  on  the  case, 
where  they  are  only  charged  by  reason  of  their  relation  to  a  third 
person,  and  of  their  joint  property  in  the  ship,  the  plea  may  be 
maintained. 

Lord  Kenton,  C.  J.  "With  regard  to  the  last  case  cited,  there  cer- 
tainly is  a  distinction  in  the  books  between  cases  respecting  real  prop- 
erty and  personal  actions :  where  there  is  any  dispute  about  the  title 
to  land,  all  the  parties  must  be  brought  before  the  Court.  But  upon 
this  question  it  is  impossible  to  raise  a  doubt.  I  have  seen  the  case  of 
Boson  V.  Sandford,  in  the  different  books  in  which  it  is  reported,  in  all 
of  which  this  doctrine  is  clearly  established,  that  if  the  cause  of  action 

1  Skin.  278;  Vide.  1  Com.  Dig.  tit.  Abatement  (F.  8),  S.  C;  Cartli.  58;  Salk.  440; 
3  Lev.  2.';8.     Fide  also  2  Show.  446;  1  Show.  28,  101. 

2  Vide  Bro.  Abr.  tit.  Jointenancy,  pi.  12,  the  possession  of  Skrene  is  referred  to, 
as  one  which  was  not  denied;  but  the  ease  does  not  appear  to  have  been  decided  on 
that  ground. 
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arise  ea;  contractu,  the  plaintiff  must  sue  all  the  contracting  parties; 
but  where  it  arises  ex  delicto,  the  plaintiff  may  sue  all  or  any  of  the 
parties,  upon  each  of  whom  individually  a  separate  trespass  attaches. 
The  case  of  Boson  v.  Sandford  was  treated  by  the  whole  Court  as  an 
action  for  a  breach  of  contract ;  there  indeed  it  was  also  determined 
that  the  defendant  might  take  advantage  of  the  objection,  that  all  the 
contracting  parties  were  not  sued,  on  the  plea  of  non  assumpsit/  but 
that  being  found  inconvenient,  a  contrary  doctrine  has  been  since 
established.^  But  this  being  an  action  ex  delicto,  the  trespass  is  seve- 
ral ;  and  it  is  immaterial  whether  the  tort  were  committed  by  the 
defendant  or  his  servant,  because  the  rule  applies  qui  facit  per  alium, 
facit  per  se. 

Gkose,  J.  The  same  distinction  between  the  actions  of  tort  and 
assumpsit  was  also  laid  down  in  Child  v.  Sand,  Carth.  294. 

Lawrence,  J.  In  Carth.  171,  it  was  held'  that  an  action  for  a  false 
return  to  a  mandamus  was  founded  on  a  tort,  and  that  "therefore  itj 
might  be  either  joint  or  several,  at  the  election  of  the  party,  as  in 
trespass,"  &c.  Judgment  for  the  plaintiff.^ 


\     McAVOY  V.  WRIGHT  et  als. 
McAVOY  V.  DREW. 

1884.     137  Massachusetts,  207.' 

Two  actions  of  tort  for- the  conversion  of  a  horse,  wagon,  and  other 
articles  of  personal  property.     The  cases  were  tried  together. 

It  appeared  that  the  defendant  Drew,  who  was  a  constable,  attached 
the  property  in  question  upon  a  writ  in  favor  of  the  firm  of  Wright 
Brothers  &  James,  the  other  defendants,  and  against  one  Frank  J. 
Dempsey.  Drew  testified  that  he  was  instructed  by  the  attornej'  of 
Wright  Brothers  &  James  to  attach  the  property  in  question.  Plain- 
tiff offered  evidence  tending  to  show-  that  said  property  was  sold  and 
delivered  to  him  by  Dempsej'  prior  to  the  attachment. 

The  defendants  requested  the  judge  to  rule  that  the  two  actions 
could  not  be  simultaneouslj'  maintained.  The  judge  declined  so  to  rule ; 
and  ruled  that  both  actions  might  be  maintained  and  prosecuted  to  final 
judgment;  and  that,  if  the  jury  found  for. the  plaintiff  in  both  cases,, 
they  should  assess  the  damages  at  the  same  sum  in  each  case. 

The  jury  returned  a  verdict  for  the  plaintiff  in  each  case,  and  assessed 
damages  in  the  sum  of  $462.95.     Defendants  excepted. 

JS.  C.  Qilman,  for  defendants. 

J.  A.  McQeough,  for  plaintiff. 

1  Vide  Rice  v.  Shute,  5  Burr.  2611;  Abbot  v.  Smith,  id.  2614,  5;  and  Gennaine  ». 
Frederic,  Tr.  25  Geo.  3,  B.  R. 

2  Vide  Bristow  v.  James,  7  Term  Rep.  257. 

8  Only  so  much  of  the  case  is  given  as  relates  to  a  single  point.  —  Ed. 
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Holmes,  J.  [After  deciding  other  points.]  The  other  exceptions 
are  not  pressed,  and  seem  to  be  waived.  Where  there  is  a  joint  con- 
version like  this,  the  plaintiff  has  his  election  to  sue  all  or  some  of  the 
tort-feasors  jointly ;  Mitchell  v.  Tarbutt,  5  Term  Rep.  649  ;  1  Wms. 
Saunders,  291,  n.  4;  1  Chit.  pi.  (7th  ed.  by  Greening)  97;  and,  at 
the  same  time,  may  maintain  another  action  against  one  of  them  sepa- 
rately.    Elliott  y.  IIayden,\04,  M&ss.lBiQ. 

[Omitting  remainder  of  opinion.]  Exceptions  overruled. 


BEETHERTON  v.  WOOD. 

1821.     3  Broderip  ^  Bingham,  54.1 

Writ  of  ereoe  in  the  Exchequer  Chamber. 

JLittledale,  for  plaintiffs  in  error. 

Manning,  for  defendant  in  error. 

Dallas,  C.  J.  This  case  comes  before  us  by  writ  of  error  brought 
to  reverse  the  judgment  of  the  Court  of  the  King's  Bench. 

The  action  is  an  action  on  the  case  against  the  plaintiffs  in  error. 

The  declaration  stated  that  before  and  at  the  time  of  the  grievances 
complained  of,  the  plaintiffs  in  error  were  proprietors  of  a  certain 
stage-coach  for  the  conveyance  of  passengers  for  hire  from  Bury,  in 
the  county  of  Lancaster,  to  Bolton,  in  the  same  county,  and  being  so, 
that  they  received  the  defendant  in  error  (who  was  the  plaintiff  below), 
and  he  became  an  outside  passenger,  to  be  safely  conveyed  thereon 
from  Bury  aforesaid  to  Bolton  aforesaid  for  hire  and  reward  to  the 
said  plaintiffs  in  error  in  that  behalf,  and  that  by  reason  thereof  the 
plaintiffs  in  error  ought  safely  to  have  conveyed,  or  caused  to  be 
conveyed  accordingly,  the  said  defendant  iri  error ;  it  then  alleges  that, 
not  regarding  their  duty  in  this  behalf,  they  so  conducted  themselves 
that  by  and  through  the  carelessness,  negligence,  unskilfulness,  and 
default  of  themselves  and  their  servants  the  said  coach  was  overset, 
by  means  whereof  the  defendant  in  error  was  greatly  ^bruised  and 
wounded  and  sustained  other  injuries. 

To  this  declaration  the  defendants  below  pleaded  that  they  were  not 
guilty,  and  issue  was  thereupon  joined.  The  record  states  that  the 
cause  was  tried  at  the  last  assizes  at  Lancaster,  when  the  jury  found 
that  two  of  the  defendants  were  not  guilty,  and  that  the  other  defend- 
ants were  guilty,  and  assessed  the  damages  of  the  plaintiffs  below 
against  them,  besides  the  costs  and  charges,  at  £50.  On  this  verdict 
the  Court  of  King's  Bench  have  given  judgment  for  the  plaintiff  below 
that  he  do  recover  damages  and  costs  against  the  defendants  below, 

1  Statement  and  argument  omitted.  —  Ed. 
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who  were  so  found  guilty,  and  that  the  two  for  whom  a  verdict  of  not 
guilty  was  "given  go  without  day. 

The  matter  for  our  decision  is,  whether  this  judgment  be  erroneous. 
On  the  part  of  the  plaintiffs  in  error  it  was  contended  that  the  state- 
ment of  the  case  in  the  declaration  amounts  to  a  contract,  and  that 
being  so,  all  the  rules  which  relate  to  actions  founded  on  contracts 
must  govern,  and  that  it  is  a  rule  of  law  that  such  actions  are  joint 
and  must  be  maintained  against  all  the  defendants  named  in  the  dec- 
laration, or  fail  altogether.  If  it  were  true  that  the  present  action  is 
founded  on  a  contract,  so  that  to'support  it  a  contract  between  the  par- 
ties to  it  must  have  been  proved,  the  objection  would  deserve  consider- 
ation. But  we  are  of  opinion  that  this  action  is  not  so  founded,  and 
that  on  the  trial  it  could  not  have  been  necessary  to  show  that  there 
was  any  contract,  and  therefore  that  the  objection  fails. 

This  action  is  on  the  case  against  a  common  carrier,  upon  whom  a  . 
duty  is  imposed  by  the  custom  of  the  realm,  or  in  other  words,  by  the 
common  law,  to  carry  and  convey  their  goods  or  passengers  safely  and 
securely,  so  that  by  their  negligence  or  default  no  injury  or  damage 
happen.  A  breach  of  this  duty  is  a  breach  of  the  law,  and  for  this 
breach  an  action  lies,  founded  on  the  common  law,  which  action  wants 
not  the  aid  of  a  contract  to  support  if. 

It  appears  by  the  different  books  of  entries  ^  that  this  form  of  action 
is  of  very  ancient  use. 

Nor  is  it  material  whether  redress  might  or  might  not  have  been  had 
in  an  action  of  assumpsit ;  that  must  depend  on  circumstances  of  which 
this  Court  has  no  knowledge ;  but  whether  an  action  of  assumpsit 
might  or  might  not  have  been  maintained,  still  this  action  on  the  case 
may  be  maintained.  The  action  of  assumpsit,  as  applied  to  cases  of 
this  kind,  is  of  modern  use.  The  action  on  the  case  is  as  early  as  the 
existence  of  the  custom  or  common  law  as  to  common  carriers. 

If  the  action  be  not  founded  on  a  contract,  but  on  a  breach  of  duty 
depending  on  the  common  law,  on  a  tort  or  misfeasance,  it  cannot  be 
contended  that  the  judgment  is  erroneous  ;  for,  from  the  nature  of  the 
case  and  the  form  of  the  action,  it  is  several  and  not  joint,  and  may 
be  maintained  against  some  only  of  those  against  whom  it  is  brought. 

In  this  view  of  the  subject  the  authorities  principally  relied  upon  by 
the  plaintiffs  in  error  have  no  application. 

The  cases  of  Powell  v.  Layton  and  Max  v.  Roberts  were  decided  by 
the  same  judges ;  they  are  in  no  respect  like  the  case  now  before  us. 
Each  of  these  cases  is  an  action  against  owners  of  a  ship,  not 
stated  to  be  a  general  ship  carrying  the  goods  of  all  who  choose  to 
send  them ;  but  it  is  stated  as  a  particular  employment  in  each  case. 
In  the  first  of  these  cases,  Powell  v.  Layton.,  the  declaration  is  that 
the  plaintiff,  at  the  special  instance  and  request  of  the  defendants,  had 
caused  goods  to  be  delivered  to  them,  to  be  carried,  conveyed,  &c. 
Now,  it  is  obvious  that  this  was  a  case  founded  on  a  particular  contract ; 
1  Brownlow  Eedivivus,  U  ;  Clift.  38,  39 ;   Mod.  Ent.  145 ;  Heme,  76. 
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therefore,  said  the  Court,  the  defendant's  plea  in  abatement  that  the 
defendant,  Layton,  had  a  partner  jointly  interested  to  whom  the  goods 
were  delivered,  as  well  as  to  him  the  defendant,  is  good,  and  this  per- 
son ought  to  have  been  joined. 

In  Max  V.  Hoberts,  which  was  before  the  same  judges,  the  point  in 
the  cause  was  decided  on  the  same  principle,  although  the  question 
arose  in  a  different  shape.  There  the  declaration  stated  that  the 
defendants  were  owners  of  a  ship,  and  that  the  plaintiff  delivered  to 
them  his  goods  to  be  carried,  &c.  On  the  trial  the  plaintiff  failed  in 
proving  that  the  defendant  Roberts  and  the  eight  other  defendants 
were  part  owners ;  by  his  evidence  he  affected  the  eight  only ;  the 
same  judges  who  decided  PoweU,  v.  Layton  held  that  the  owners  had 
no  duty  imposed  on  them  but  what  arose  by  contract,  and  adhered  to 
the  decision  in  PoweU  v.  Layton. 

In  the  present  case,  a  duty  was  imposed  on  the  defendants  which  did 
not  arise  by  the  contract,  but  by  the  custom  or  common  law  of  England. 

It  is  not  material,  therefore,  to  contrast  the  decision  in  these  cases 
of  Powell  V.  Layton  and  Max  v.  Hoberts  with  the  decision  of  the 
Court  of  King's  Bench  in  the  earlier  case  of  Govett  v.  Hadnidge, 
because  this  case  differs  from  them.  If  these  cases  become  opposed 
to  each  other  it  must  remain  to  be  decided  hereafter  which  of  them  is 
right,  if  they  differ.  At  present  it  is  sufficient  to  say  that  this  action 
is  founded  on  a  misfeasance,  and  that  the  declaration  is  framed 
accordingly,  and  therefore  that  the  verdict  and  judgment  given  against 
some  of  the  defendants  is  not  erroneous,  and  ought  to  be  affirmed. 

Judgment  affirmed. 


LOW  V.  MUMFORD  and  MUMFORD. 

1817.     14  Johnson,  426. 

In  error,  on  certiorari  to  a  Justice's  Court. 

The  plaintiff  in  error  brought  an  action  in  the  Court  below,  against 
the  defendant  in  error,  "for  keeping  up  a  mill-dam  on  the  Susquehan- 
nah  River,  below  the  lands  of  the  plaintiff,  whereby  the  water  of  the 
river  was  set  back,  and  flowed  the  plaintiff's  land,"  &c.  The  defend- 
ants pleaded  in  abatement,  that  the  land  on  which  the  mill-dam  was 
erected,  and  the  mills  appurtenant  thereto,  were  held  in  joint  tenancy 
by  the  defendants,  together  with  several  other  persons  (naming  them), 
who  were  not  made  parties  to  the  suit.  The  plaintiff  objected  to  the 
sufliciency  of  the  plea,  but  the  justice  gave  judgment  for  the  defendants. 

Platt,  J.,  delivered  the  opinion  of  the  Court.  The  general  rule  on 
this  subject  is,  that  if  several  persons  jointly  commit  a  tort,  the  plaintiff 
has  his  election  to  sue  all,  or  any  of  them,  because  a  tort  is,  in  its  nature, 
a  separate  act  of  each  individual,  and,  therefore,  in  actions,  in  form  ex 
delicto,  such  as  trespass,  trover,  or  case  for  malfeasance,  against  one 
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only,  for  a  tort  committed  by  several,  he  cannot  plead  the  nonjoinder 
of  the  others,  in  abatement  or  in  bar.  1  Chitty's  Plead.  75.  There,  is 
a  distinction,  however,  in  some  cases  between  mere  personal  actions  of 
tort,  and  such  as  concern  real  property.  1  Chitty's  Plead.  76.  In  the 
case  of  MitcheU  v.  TarbvM,  5  Term  Rep.  65,  Lord  Kenyon  recognizes 
this  distinction,  and  saj'S,  "where  there  is  any  dispute  about  the  title  to 
land,  all  the  parties  must  be  brought  before  the  Court."  A  case  in  the 
Year  Books,  7  Hen.  IV.  8,  shows,  that  a  plea  in  abatement  may  be  well 
pleaded  for  this  cause,  to  an  action  on  the  case,  for  a  tort.  An  action 
of  trespass  on  the  case  was  brought  against  the  Abbot  of  Stratford,  and 
the  plaintiff  counted  that  the  defendant  held  certain  land,  by  reason 
whereof  he  ought  to  repair  a  wall  on: the  bank  of  the  Thames ;  that  the 
plaintiflF  had  lands  adjoining,  and  that  for  default  of  repairing  the  wall,  • 
his  meadows  were  drowned.  To  which  Skrene  said,  "  It  may  be  thatr 
the  abbot  had  nothing  in  the  land,  by  cause  whereof  he  should  "be 
charged,  but  jointly  with  others,  in  which  case  the  one  cannot  answer 
without  the  other." 

But  in  actions  for  torts  relating.to- lands  of  the  defendants,  there 
seems  to  be  ground  for  this  further  distinction,  viz.  between  nuisances 
arising  from  acts  of  malfeasance,  and  those  which  arise  from  mere 
omission,  or  nonfeasance.  The  case  of  the  Abbot  of  Stratford  was 
that  of  a  nuisance,  arising  from  neglect  of  duty  in  not  repairing  a 
wall,  which  was  by  law  enjoined  on  the  proprietor  or  proprietors  of  the 
land  on  which  the  wall  stood.  The  gist  of  the  action,  therefore,  was, 
that  the  defendant  was  such  proprietor,  and  had  neglected,  a  duty  inci- 
dent to  his  title.  The  title  to  the  land  on  which  the  nuisance  existed 
was,  therefore,  directly  in  question  ;  for  if  the  abbot  was  not  the  owner 
of  the  land,  he  was  not  chargeable  with  neglect,  nor  liable  for  the  nui- 
sance. But  in  this  case,  the  action  is  for  a  nuisance  arising  from  an  act 
of  misfeasance,  the  "  keeping  up  a  miU-dam  on  a  stream  below  the 
plaintiffs  land."  Here  needs  no  averment  that  the  defendant  owned 
the  land  on  which  the  dam  was  kept  up.  The  title  to  that  land  cannot 
come  in  question  in  this  suit,  for  the  maintaining  such  a  dam  is  equally 
a  nuisance,  and  the  defendants  are  equally  liable  for  damages,  whether 
the  defendants  own  the  land  as  joint  tenants  with  others,  or  whether 
they  are  sole  proprietors,  or  whether  they  have  anj'  right  whatever  in 
it.  "  Keeping  up  "  the  dam  implies  a  positive  act  of  the  defendants : 
it  is  a  malfeasance,  and  therefore,  the  plaintiff  has  a  right  of,  action 
against  all  or  any  of  the  parties  who  keep  'up  that  dam.  Unless  the 
title  comes  in  question,  there  is  no  difference,  in  this  respect,  in  cases 
arising  ex  delicto,  between  actions  merely  personal,  and  those  which 
concern  the  realty-  The  plaintiff,  in  such  an  action,  is  always  bound 
to  join  his  co-tenants,  because  his  title  must  come  in  question  as  the 
foundation  of  his  claim ;  but  he  may  sue  anj'  or  all  who  have  done 
the  tortious  act.  The  justice,  therefore,  erred  in -deciding  against  the 
demurrer  to  the  plea  in  abatement,  and  the  judgment  must  he  reversed."! 

Judgment  reversed,    \ 
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SECTION  IV. 

Effect  of  Release  of  one  of  the  Joint  Wrongdoers^ 
COCKE  V.  JENNOR. 

James  I.    Hobart,  66,  pi.  69. 

Thomas  Cocke  brought  an  action  of  trespass  against  Kenelme  Jennor 
for  breaking  his  house,  at  Darimow,  and  beating  him,  the  last  day  of 
October,  ifa  the  tenth  year  of  the  king.  The  defendant  pleads  that  he, 
together  with  one  Robert  Milborne,  in  the  time  of  the  trespass  sup- 
posed, did  jointly  break  the  plaintiffs  house  and  beat  him,  and  that 
afterwards,  on  the  thirteenth  day  of  June,  11  Jac.  R.,  the  plaintiff  did 
release  unto  the  said  Milborne  by  his  writing,  which  the  defendant  shows 
in  Court,  all  actions,  real  and  personal,  &c.,  and  avers  that  the  tres- 
pass whereof  the  plaintiff  complains,  and  which  he  and  Milborne  did 
jointly,  est  una  et  eadem,  et  nan  alia  neque  diversa.  Whereupon  the 
plaintiff  demurred,  and  it  was  adjudged  for  the  defendant ;  for  though 
a  trespass  be  joint  and  several  to  this  purpose,  that  he  may  sue  either 
one  or  all,  yet  when  two  join  in  a  ti-espass,  they  so  make  one  trespasser, 
as  either  of  them'  is  as  well  answerable  for  his  fellow's  fact  as  for  him- 
self. And  therefore  a  release  to  one  dischargeth  the  whole  trespass ; 
and  also  a  release  is  as  good  a  satisfaction  in  law  as  a  satisfaction 
in  deed ;  and  therefore  if  an  executor  release,  the  debt  released  is 
judged  assets  in  his  hand.  Now  against  joint  trespassers,  there  can  be 
but  one  satisfaction,  and  therefore  if  they  be  sued  in  one  action,  though 
they  may  sever  in  pleas  and  issues,  yet  one  jury  shall  assess  damages 
for  all ;  and  as  to  the  damages,  he  that  is  no  party  to  the  issue  shall 
have  an  attaint  as  well  as  his  fellows  ;  and  if  they  be  sued  in  several 
actions,  though  the  plaintiff  make  choice  of  the  best  damage,  yet,  when 
he  bath  taken  one  satisfaction,  he  can  take  no  more,  and,  if  he  require 
two,  2i,n  audita  querela  will  lie.' 

1  As  to  the  effect  of  an  instrument  in  the  fonn  of  a  present  release  of  one  joint 
wrongdoer,  hut  importing  an  intention  upon  the  part  of  the  releasor  to  retain  his  right 
to  sue  the  other  wrongdoers  ;  compare  Euhle  v.  Turner,  2  Hen.  &  Munf.  38,  and 
Matthews  v.  Chicopee  Mfg.  Co.,  3  Robertson  N.  Y.  Superior,  711.  See  also,  as  to 
similar  release  to  one  of  two  joint  contractors,  Ames'  Cases  on  Partnership,  606, 
note  2.  —  Ed. 
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SECTION  V. 

Effect  of  Satisfied  Judgment  against  one  of  the  Joint  Wrongdoers. 

MORTON'S  CASE. 

•^  26  Elizabeth.     Croke  Elizabeth,  30. 

Trespass  against  Morton  for  entering  into  his  house,  and  taking 
away  his  goods.  The  defendant  pleadeth  the  trespass  was  done  by 
him  and  J.  S.,  and  the  plaintiff  had  brought  trespass  against  J.  S.,  and 
recovered  against  him,  and  had  execution,  and  is  satisfied,  and  demands 
judgment  if  he  might  impeach  him,  &c.  And  upon  this  it  was  demurred. 
—  Flowden  moved,  that  this  was  a  good  plea ;  for  when  a  trespass  is 
done  by  two,  this  is  joint,  and  it  is  also  several :  so  that  if  the  party  be 
satisfied  by  one,  this  is  a  discharge  against  the  other ;  and  the  trespass 
is  so  joint,  that  if  the  plaintiff  doth  confess  that  the  defendant  and 
another  did  the  trespass,  the  writ  shall  abate ;  for  it  ought  to  be 
brought  against  both.  8  Hen.  5,  pi.  9  ;  2  Hen.  7,  pi.  16  ;  Foster's  case, 
21  Edw.  4  ;  22  Edw.  4.  In  2  Rich.  3,  a  difference  is  taken  between  a 
trespass  by  two,  and  a  felony  by  two :  for  a  felony  bj'  two  is  always 
several ;  and  a  pardon  of  one  is  no  discharge  of  the  other. 

Wrat,  C.  J.,  conceived  it  reasonable,  that  the  execution  and  satisfac- 
tion bj'  one  should  discharge  the  other.  —  Gawdt,  contra :  For  the  tres- 
pass is  always  in  itself  several ;  and  when  the  plaintiff  hath  recovered 
against  one,  and  is  satisfied  for  the  damages  he  has  done  to  him,  this 
is  nothing  to  the  trespass  done  by  the  other :  but  a  release  to  one  is 
available  to  the  other ;  for  by  the  release  he  acknowledges  himself  satis- 
fled.  —  Clench.  If  one  command  three  to  do  a  trespass,  and  they  do 
it,  and  a  recovery  is  had  against  him,  and  he  being  in  execution  doth 
satisfy  the  plaintiff,  this  is  a  good  discharge  of  the  others  ;  for  the  com- 
mander was  the  principal  trespasser,  and  the  others  did  it  but  as  his 
servants ;  which  Gawdy  seemed  to  agree,  et  adjournatur. 


LIVINGSTON  V.   BISHOP. 

1806.     1  Johnson,  290.1 

The  plaintiff  brought  separate  actions  of  trespass  against  the  defen- 
dant and  five  other  persons,  for  a  joint  trespass.     The  defendant  was 

1  Portions  of  the  opinion  are  omitted.  —  Ed. 
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the  principal  trespasser ;  the  other  defendants  acted  as  his  servants. 
Pending  the  suits,  and  before  trial  of  either  of  them,  the  counsel  on 
both  sides  entered  into  a  written  agreement,  that  the  defendant  Bishop 
should,  upon  the  trial  of  the  cause  against  him,  be  considered  as 
answerable  for  the  whole  trespass  committed  by  all  the  defendants ; 
and  in  case  a  verdict  should  be  found  against  him,  and  this  Court 
should  be  of  opinion  that  the  plaintiff  wc(uld  be  entitled  to  costs  in  the 
other  suits,  after  a  trial  and  recovery  against  Bishop,  as  a  Joint  tres- 
passer, for  the  whole  damages,  then  the  other  defendants  were  to  pay 
the  costs  of  their  respective  suits,  otherwise  not.  The  cause  after- 
wards proceeded  to  trial,  and  a  verdict  was  found  against  Bishop,  the 
defendant ;  on  which  judgment  was  entered  up,  and  an  execution 
awarded,  which  has  been  paid  and  satisfied. 

This  case  was  submitted  to  the  Court  without  argument. 

Kent,  C.  J.  On  looking  into  the  books,  with  a  view  to  this  ques- 
tion, I  was  surprised  to  meet  with  so  much  contradiction  and  uncer- 
tainty on  the  subject.  The  cases  are  not  all  capable  of  being  reconciled 
to  each  other,  and  some  of  them  appear  to  me  not  reconcilable  with 
reason.  It  is,  however,  a  proposition  that  is  not  controverted,  but 
everywhere  admitted,  that  for  a  joint  trespass  the  plaintiff  may  sue 
all  the  trespassers  jointly,  or  each  of  them  separately,  and  that  each 
is  answerable  for  the  act  of  all.  It  would  seem  to  result  from  this 
doctrine  that  a  trial  and  recovery  against  one  trespasser  is  no  bar  to  a 
trial  and  recovery  against  another.  If  there  can  be  but  one  recovery, 
it  is  in  vain  to  say  that  the  plaintiff  may  bring  separate  suits,  for  the 
cause  that  happens  to  be  first  tried  may  be  used  by  way  of  plea  puis 
darrein  continuance,  to  defeat  the  other  actions' that  are  in  arrear.  The 
more  rational  rule  appears  to  be,  that  where  you  elect  to  bring  separate 
actions  for  a  joint  trespass,  you  may  have  separate  recoveries,  and  but 
one  satisfaction  ;  and  that  the  plaintiff  may  elect  de  melioribus  damnis, 
and  issue  his  execution  accordingly ;  and  that  where  he  has  made  this 
election,  he  is  concluded  by  it,  and  that  if  he  should  afterwards  pro- 
ceed against  the  other  defendants,  they  shall  be  relieved  on  payment 
of  their  costs.  This  is  agreeable  to  the  rule  laid  down  in  Sir  John 
Hey  don's  case,  11  Co.  5,  where,  in  trespass  against  several,  one  appeared 
and  pleaded  not  guilty  to  a  declaration  against  him,  with  a  simul  cum, 
&c.,  and  afterwards  another  appeared  and  pleaded  not  guilty  to  a  like 
declaration,  whereupon  separate  venires  issued,  and  the  issues  were 
separately  tried,  and  separate  and  different  damages  assessed,  and 
the  Court  resolved  that  the  plaintiff  had  his  election  of  the  different 
damages  assessed,  which  should  bind  all,  and  that  there  should  be  but 
one  execution. 

The  case  of  Srown  v.  Wotton,  Yelv.  67 ;  Cro.  Jac.  73  ;  Moor,  762, 
stands,  however,  opposed  to  this  view  of  the  subject,  and  it  merits 
some  attention.  That  was  an  action  of  trover  for  certain  goods,  and 
the  defendant  pleaded  a  judgment  and  execution  in  behalf  of  the 
plaintiff,  against  one  I.  S.  for  the  same  goods,  and  the  plea  was  held 
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good.*  [The  learned  judge  then  criticised  the  decision  in  Brown  v. 
Wotton  ;  and  cited  authorities  tending  to  show  that  the  plea  should 
have  averred,  not  only  judgment,  but  also  satisfaction.] 

I  am  therefore  inclined  to  question  the  extent  of  the  decision  in 
Brown  v.  Wotton,  and  to  hold  that  a  recovery  against  one  joint  tres- 
passer is  not  alone  a  bar  to  a  suit  against  another.  There  must,  at 
least,  be  an  execution  thereon  to  bring  a  case  within  the  facts  on 
which  that  decision  was  founded  ;  and  that,  perhaps,  may  be  deemed 
an  election  by  the  plaintiff,  de  melioribus  damnis,  and  sufficient  to  con- 
clude him.  The  trial  and  recovery  in  the  present  case  was,  therefore, 
no  bar  to  the  other  suits' which  were  pending,  and  I  conclude  that  the 
plaintiff  is  entitled,  under  the  agr6ement,  to  the  cost^  of  the  other 
suits.  In  the  analogous  case  of  a  recovery  in  separate  suits  against 
the  drawer  and  indorser  of  a  note,  the  costs  of  both  suits  were  to  be 
paid.  Windham  V.  Wither,  Str.  515.  Our  statute,  Laws,  sess.  24,  c.  90, 
s.  14,  vol.  i.  354,  allows  a  recovery  of  costs  in  one  of  the  suits  only ; 
but  this  statute  was  an  alteration  of  the  former  law,  and  it  does  not 
apply  to  suits  in  trespass.  The  case  of  a  unica  taxatio  damnorum  is, 
where  the  trespassers  are  sued  jointly,  and  they  sever  in  their  pleas, 
and  separate  damages  are  assessed ;  and  the  reason  of  this  is,  that  in 
judgment  of  law,  the  several  juries  give  but  one  verdict  at  one  time. 
10  Co.  117  a  ;  11  Co.  7  a.  There  is  no  case  that  I  have  met  with  that 
requires  a  single  taxation  of  costs  where  there  are  separate  suits  in 
trespass,  or  that  excludes  the  plaintiff  from  his  costs  in  all  the  suits 
in  this  case,  any  more  than  in  the  case  of  separate  suits  on  one  obli- 
gation, antecedent  to  our  statute.  The  fact  annexed  to  the  case,  that 
execution  had  been  issued,  and  satisfaction  received  of  the  judgment 
against  Bishop,  is  not  material,  as  the  present  question  arises  upon  the 
agreement. 

The  opinion  of  the  Court,  accordingly,  is,  that  the  plaintiff  is  enti- 
tled to  his  costs  in  each  of  the  suits,  up  to  the  time  of  the  agreement, 
together  with  the  costs  of  the  present  application. 

Thompson,  J.,  and  Tompkins,  J.,  concurred. 

Livingston,  J.,  and  Spencee,  J.,  gave  no  opinion. 

Bale  granted. 

1  In  the  case  of  Drake  v.  Mitchell  and  others,  3  East's  Eep.  258,  Lord  Ellenborough 
says,  that  a  judgment  alone  is  no  bar  until  it  be  made  productive  in  satisfaction  to  the 
party,  and  until  then  cannot  tjperate  to  change  any  other  collateral  concurrent  remedy 
vphich  the  party  may  Have. 
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SECTION  VI. 

Mffeot  of  Unsatisfied  Judgment  against  one  of  the  Joint 
Wrongdoers. 

BEINSMEAD  v.  HAREISON. 
1872.    Law  Reports,  7  Common  Pleas,  547. 

In  the  Exchequer  Chamber. 

Error  upon  a  judgment  for  the  defendant  in  the  Court  of  Common 
Pleas. 

Detinue  for  a  pianoforte.  Plea,  that  the  act  complained  of  was  the 
joint  act  of  the  defendant  and  one  Thompson,  and  that  the  plaintiff 
had  recovered  judgment  in  respect  of  it  in  an  action  against  Thompson, 
■which  judgnient  still  remained  in  force.  Replication,  that  the  judg- 
ment was  still  unsatisfied.  Demijrrer  and  joinder :  see  Law  Rep.  6  C. 
P.  584. 

Kelly  (Shaw  with  hijn) ,  for  plaintiff. 

[Argument  omitted.] 

Powell,  Q.  C.  (Joyce  with  him),  contra,  was  not  called  upon. 

Kelly,  C.  B.  In  this  case  a  right  of  action  has  accrued  to  the 
plaintiff  in  respect  of  the  wrongful  detention  of  a  pianoforte.  This 
act  was  the  joint  act  of  two  wrongdoers,  the  defendant  and  another. 
The  defendant  by  way  of  plea  alleges  that  an  action  was  brought  for 
the  same  cause  against  the  other  wrongdoer,  and  a  judgment  obtained 
against  her,  whiqh  remains  in  full  force  :  and  the  question  is  whether 
that  affords  any  defence  to  this  action.  That  a  judgment  and  execu- 
tion, with  satisfaction,  would  be  a  defence,  is  not  disputed.  A  long 
series  of  authorities  has  so  laid  down  :  but  it  was  doubted  at  one  time 
whether  judgment  and  execution,  without  satisfaction,  was  a  bar  also. 
It  will  be  right,  therefore,  to  consider  whether  this  latter  is  not  upon 
principle  a,  good  and  valid  defence.  If  it  were  held  not  to  be  a 
defence,  the  effect  would  in  the  first  place  be  to  encourage  any  number 
of  vexatious  actions  wherever  there  happened  to  be  several  joint 
wrongdoers.  An  unprincipled  attorney  might  be  found  willing  enough 
to  bring  an  action  against  each  and  every  of  them,  and  so  accumulate  ' 
a  vast  amount  of  useless  costs,  if  judgment  against  one  of  them  did 
not  operate  as  a  bar  to  proceedings  against  the  others.  The  mischief 
would  not  even  rest  there.  Judgment  having  been  recovered  against 
one  or  more  of  the  wrongdoers,  and  damages  assessed,  if  that  judg- 
inent  afforded  no  defence,  the  plaintiff  might  proceed  to,  trial  against , 
another  of  them,  and  the  second  jury  might  assess  a  different  amount 
of  damages.  "Which  amount  is  the  plaintiff  to  levy?  There  are  other  : 
grounds  upon  which  it  would  be  extremely  inconvenient  and  unjust  if  \ 
a  second  action  could  be  maintained.     But,  independently  of  the  mis- 
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chief  which  would  result  from  holding  the  law  to  be  as  contended  for 
by  Mr.  Kelly,  let  us  see  how  the  authorities  stand.  In  the  first  place, 
there  is  no  authority  whatever  —  since  the  reigns  of  the  Henrys  and 
the  Edwards  nothing  approaching  to  an  authority  has  been  cited  —  to 
show  that  such  a  plea  as  this  would  not  be  a  good  defence.  In  the 
absence,  therefore,  of  authority  to  the  contrary,  and  upon  principle, 
and  also  upon  what  I  conceive  to  be  binding  authorities  in  its  favor,  I 
come  to  the  conclusion  that  such  a  plea  as  this  affords  a  good  defence. 
In  the  first  place,  we  have  the  case  of  Brown  v.  Wootton,  as  reported 
in  Cro.  Jac.  73.  There,  as  here,  a  joint  wrong  had  been  committed  by 
two  persons.  An  action  was  brought  against  one,  and  a  judgment 
obtained,  but  no  satisfaction.  A  s^econd  action  was  brought  against 
the  other  wrongdoer  for  the  same  cause,  and  he  pleaded,  as  here,  the 
judgment  recovered  in  the  first  action.  The  judgment  of  the  Court  is 
in  these  terms :  —  "  All  the  Court  held  the  plea  to  be  good  ;  for,  the 
cause  of  action  being  against  divers,  for  which  damages  uncertain  are 
recoverable,  and  the  plaintiff  having  judgment  against  one  person  for 
damages  certain,  that  which  was  uncertain  before  is  reduced  in  rem 
judicatam,  and  to  a  certainty."  And  Popham,  C.  J.,  adds  :  "  If  one 
hath  judgment  to  recover  in  trespass  against  one,  and  damages  are 
certain,  although  he  be  not  satisfied,  yet  he  shall  not  have  a  new  action 
for  this  trespass.  By  the  same  reason,  e  contra,  if  one  hath  cause  of 
action  against  two,  and  obtain  judgment  against  one,  he  shall  not 
have  remedy  against  the  other,  and  the  alleging  that  he  hath  the  one 
in  execution  for  this  cause  is  not  an  answer  to  the  purpose  :  and  the 
difference  betwixt  this  case  and  the  case  of  debt  upon  an  obligation 
against  two  is,  because  there  every  one  of  them  is  chargeable  with  and 
liable  to  the  entire  debt,  and  therefore  a  recovery  against  one  is  no 
bar  against  the  other  until  satisfaction."  This  appears  to  me  to  be  a 
satisfactory  and  binding  authority :  and  the  more  so  because  I  find 
that  one  hundred  and  fifty  years  afterwards  it  is  quoted  in  a  book  of 
the  highest  authority,  viz.,  Comyns's  Digest,  which  alone  would  make 
it  a  satisfactory  guide  for  us  upon  the  present  occasion.  But  it  does 
not  stop  there,  for  I  find  Brown  v.  Wootton,  Cro.  Jac.  73  ;  Yelv.  67 ; 
Moore,  762,  and  all  the  older  cases  referred  to  in  King  y.  Hoare,  13 
M.  &  W.  494,  where  the  question  was  fully  and  elaborately  considered 
in  the  Court  of  Exchequer,  and  a  judgment  was  pronounced  by  one  of 
the  most  learned  judges  that  ever  sat  in  "Westminster  Hall.  It  is  un- 
necessary to  go  through  the  enlightened  and  elaborate  reasoning  of 
that  very  learned  person.  Suffice  it'to  say  that  he  deals  with  the  whole 
law  upon  the  subject ;  and  the  result  is  thus  summed  up  in  the  mar- 
ginal note  of  the  report  of  that  case, —  a  judgment  in  an  action  againstl 
one  of  two  joint  tort-feasors  is  a  bar  to  an  action  against  the  other  for' 
the  same  cause.  There  being,  then,  this  series  of  authorities,  satisfac- 
tory of  themselves,  and  having  the  sanction  and  approval  of  Chief 
Baron  Comyns  and  Lord  Wensleydale,  notwithstanding  the  respect  we 
entertain  for  the  opinions  and  decisions  of  the  American  Courts,  where 
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a  different  view  of  the  law  seems  to  be  entertained,  I  think  we  are 
bound  to  follow  those  of  our  own  Courts,  and  to  hold  that,  upon  prin- 
ciple as  well  as  upon  authority,  this  plea  is  a  good  answer  to  the 
action,  and  consequently  that  the  defendant  is  entitled  to  judgment. 

Blackburn,  J.  I  am  of  the  same  opinion.  The  question  raised 
upon  this  record  is  whether  the  claim  of  tlie  plaintiff  against  two  joint 
wrongdoers  is  put  an  end  to  by  a  judgment  recovered  in  an  action 
against  one  of  them  without  showing  that  that  judgment  has  been 
satisfied.  I  apprehend  that  it  is,  on  the  ground  that  transit  in  rem 
judicatam,  or  upon  the  general  principle  of  convenience  which  is  ex- 
pressed in  the  maxim  "  Interest  reipublicce  ut  sit  finis  litium."  Is  it  for 
the  general  interest  that,  having  once  established  and  made  certain  his 
right  by  having  obtained  a  judgment  against  one  of  several  joint 
wrongdoers,  a  plaintiff  should  be  allowed  to  bring  a  multiplicity  of 
actions  in  respect  of  the  same  wrong  ?  I  apprehend  it  is  not ;  and 
that,  having  established  his  right  against  one,  the  recovery  in  that 
action  is  a  bar  to  any  further  proceedings  against  the  others.  It  is 
unnecessary  to  go  into  the  earlier  cases.  But,  in  the  reign  of  James  I., 
it  was  distinctly  decided  in  Brown  v.  Wootton,  supra,  that  a  judg- 
ment recovered  in  trover  might  be  pleaded  in  bar  to  a  second  action 
against  a  different  person  for  the  same  cause,  without  averring  satis- 
faction ;  "  for,"  say  the  Court,  "  the  cause  of  action  being  against 
divers,  for  which  damages  uncertain  are  recoverable,  and  the  plaintiff 
having  judgment  against  one  person  for  damages  certain,  that  whichf 
was  uncertain  before  is  reduced  in  rem  judicatam,  and  to  a  certainty." 
Whether  that  which  is  added  by  Popham,  C.  J.,  is  right  or  wi-ong, 
there  is  a  distinct  decision  of  the  Court  of  Queen's  Bench  :  and  in  the 
next  century  that  great  lawyer.  Chief  Baron  Comyns,  gives  the  high 
authority  of  his  sanction  to  it.  In  more  modern  times.  Baron  Parke, 
probably  the  most  acute  and  accomplished  lawyer  this  country  ever 
saw,  holds  the  same  doctrine  in  King  v.  Hoare,  supra.  I  find  no 
dictum  of  authority  and  no  decision  the  other  way.  If  this  were  res 
Integra,  I  should  have  considered  the  American  cases  referred  to 
entitled  to  great  respect.  But,  for  the  reason  given  by  the  Court  in 
Brown  v.  Wootton,  supra,  which  works  no  injustice,  and  which  has 
been  acted  upon  for  centuries,  although  no  decision  of  a  Court  of 
Error  has  been  pronounced  upon  it,  I  think  we  are  bound,  even  sitting 
in  a  Court  of  Error,  to  decide  in  conformity  with  it. .  I  observe  that 
the  Court  of  Common  Pleas,  in  their  judgment  upon  the  demurrer  to 
the  new  assignment,  which  is  not  now  before  us,  held  that  by  the 
recovery  in  the  first  action  without  satisfaction  the  property  in  the 
chattel  did  not  pass.  I  should  be  inclined  to  agree  to  this,  but  it  is 
unnecessary  to  express  an  opinion  upon  it. 

Mellor,  J.,  and  Ci.easby,  B.,  concurred. 

Lush,  J.  I  entirely  agree  with  the  rest  of  the  Court.  I  think  the 
matter  is  concluded  by  authority,  the  law  as  laid  down  in  Brown  v. 
Wootton,  supra,  in  the  time  of  James  I.,  having  been  recognized  since 
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by  the  high  .authorities  referred  to.  If  the  reasons  were  not  satisfac- 
tory to  my  njiqel,  I  might  be  induced  to  go  along  with  the  American 
decisions  to  which  our  attention  has  been  called.  But,  after  so  long  a 
series  of  decisions  in  our  own  Oourts,  I  do  not  thjnk  we  ought  to  yield 
to  the  opinions  there  expressed,  whether  they  do  or  do  not  commend 
themselves  to  our  judgment.  The  judges  wnp. decided  those,  American 
cases  seem  to  have  thought  that,  by  holding  that  recovery  against  one 
of  two  wrongdoers  was  a.  bar  to  an  action  against  the  other,  tliey 
would  be  deciding  that  the,  property  iri  the  chattel  passed  by  the  re- 
covery J  but  I  do  not  think  that  by  any  means  follows ;  and,  as  at 
present  advised,  I  am  prepared  to  adhere,  to  the  judgment  of  the  Court 
below  upon  both  points.  Judgment  affirmed. 


LOVEJOY  V.  MUEKAT. 

1865.    3  Wallace,  l.l 

,  LovEJOT  brought,  suit  in  one  of  the  Courts  of  Iowa  against  0.  H.  Pratt, 
and  the  sheriff  attached  certain  personal  property,  which  was  assumed 
to  be  the  property  of  Pratt.  A  certain  Murray,  however,  claimed  it  as 
his.  The  sheriff,  now  in  possession,  was  unwilling  to  proceed  further 
ip  the  attachment,  or  to  sell  the  property  under  it,  unless  indemnified 
by  Lovejoy  &  Co.  These  parties  accordingly  executed  a  bond,  in  which, 
reciting  that  the  sheriff  had  attached  and  taken  possession  of  the  prop- 
ertj',  they  bound  themselves  to  pay  all  damages,  &c.  The  sheriff  then 
proceeded  to  sell  the  property  under  Lovejoy  &  Co.'s .  attachment,  and 
under  direction  of  their  attorneys. 

This  being  done,  Murray  sued  the  sheriff  for  an  alleged  trespass.  The 
sheriff  gave  notice  of  this  suit,  as  soon  as  brought,  to  Lovejoy  &  Co., 
and  they  defended  it ;  counsel,  whom  they  paid,  having  taken  exclusive 
charge  of  it.     In  this  suit,  Murray  obtained 

Judgment  against  the  sheriff  for $6233 

Which  the  sheriff,  without  execution  issued,  satis- 
fled  to  the  extent  of 830 

Leaving  a  balance  unsatisfied  of $5403 

Murray  then  brought  suit  against  Lovejoy  &  Co.  for  this  same  tres- 
pass ;  and  the  facts  being  agreed  on  in  a  case  stated,  the  Court  gave 
judgment  for  the  plaintiffs  for  the  amount  of  the  judgment  against  the 
sheriff  less  the  $830  paid  by  him. 

On  error  here  from  the  Massachusetts  Circuit  (where  Lovejoy  &  Co. 
had  been  sued),  three  questions  were  made. 

^  Only  30  much  of  the  opinion  is  given  as  relates  to  a  single  question.  The 
arguments  are  omitted. — Ed. 
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1.  Did  Lovejoy  &  Co.,  in  giving  the  bond  of  indemnity  to  the  sheriff, 
become  thereby  liable  as  joint  trespassers  with  him  in  what  was  done 
under  the  attachment? 

2.  Did  Murray,  by  suing  the  sheriff  alone,  and  getting  partial  satis- 
faction of  the  judgment  against  that  officer,  bar  himself  of  a  right  to  sue 
Lovejoy  &  Co.  for  the  same  trespass  ? 

3.  Was  Murray's  judgment  against  the  sheriff  conclusive  against 
Lovejoy  &  Co.  in  this  suit  against  them  ? 

The  case  was  thoroughly  argued  on  both  sides,  in  this  Court,  on  the 
authorities,  ancient  and  modern,  English  and  our  own. 

Mr.  Hutchins,  for  plaintiffs  in  error. 

Mr.  jBall,  contra. 

Miller,  J.  The  record  before  us  raises  three  questions,  all  of  which 
depend  upon  the  principles  of  the  common  law  exclusively  for  their 
solution. 

[Omitting  the  opinion  on  the  first  question.] 

2.  Did  the  plaintiff,  by  suing  Hayden,  the  sheriff,  alone,  recovering 
judgment  for  about  six  thousand  dollars,  and  receiving  from  him  eight 
hundred  and  thirty  dollars  on  the  said  judgment,  thereby  preclude  him- 
self from  maintaining  this  suit  against  these  defendants  for  the  same 
trespass  ?  Is  the  judgment,  or  the  judgment  and  part  payment,  in  that 
case  a  bar  to  this  action  ? 

Parke,  Baron,  in  the  case  of  King  v.  Hbare,  13  Meeson  &  Welsby, 
502,  speaking  in  reference  to  the  same  proposition  in  its  application  to 
actions  on  joint  contracts,  says,  in  1846,  that  it  is  remarkable  that  the 
question  should  never  have  been  decided  in  England.  It  is  equally 
remarkable  that  the  proposition  here  presented  should  be  an  open 
question  at  this  day. 

The  faithful  and  exhausting  research  of  counsel,  in  this  case,  shows 
that  there  are  conflicting  authorities,  not  only  on  the  main  proposition, 
but  on  several  incidental  and  collateral  points  closely  connected  with  it. 
Two  propositions,  however,  seem  to  be  conceded  by  all  the  authorities, 
which  bear  with  more  or  less  force  on  the  main  question,  and  which 
may  as  well  be  stated  here. 

1.  That  persons  engaged  in  committing  the  same  trespass  are  joint 
and  several  trespassers,  and  not  joint  trespassers  exclusively.  Like 
persons  liable  on  a  joint  and  several  contract,  they  may  be  all  sued  in 
one  action  ;  or  one  may  be  sued  alone,  and  cannot  plead  the  nonjoinder 
of  the  others  in  abatement ;  and  so  far  is  the  doctrine  of  several  liabilitj' 
carried,  that  the  defendants,  where  more  than  one  are  sued  in  the  same 
action,  may  sever  in  their  pleas,  and  the  jury  maj'  find  several  verdicts, 
and  on  several  verdicts  of  guilty  may  assess  different  sums  as  damages. 

2.  That  no  matter  how  many  judgments  may  be  obtained  for  the 
same  trespass,  or  what  the  varying  amounts  of  those  judgments,  the 
acceptance  of  satisfaction  of  any  one  of  them  by  the  plaintiff  is  a  satis- 
faction of  all  the  others,  except  the  costs,  and  is  a  bar  to  any  other 
action  for  the  same  cause. 

45 
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In  the  latest  English  case  upon  the  principal  question,  namely, 
BucJcland  v.  Johnson,  15  C.  B.  145,  Jervis,  C.  J.,  holds  the  former 
judgment  against  the  son,  although  fruitless,  to  be  a  bar  to  the  second 
suit  against  the  father  for  the  same  goods,  upon  the  ground  tliat  by  the 
former  judgment  the  property  in  the  goods  was  vested  in  the  defendant 
in  that  action.  As  this  is  the  latest  case  in  the  English  Courts  which 
expressly  decides  the  point,  it  may,  perhaps,  be  received  as  the  English 
doctrine.  But  this  concession  must  be  made  with  some  hesitation  in 
view  of  opinions  expressed  in  other  cases  decided  in  the^me  country. 
In  the  very  case  in  which  that  judgment  is  rendered,  th^Chief  Justice 
takes  occasion  to  correct  what  he  supposes  to  be  an  erroneous  state- 
ment of  Tindal,  C.  J.,  in  Cooper  v.  Shepherd,  to  the  effect,  "  that, 
according  to  the  doctrine  of  the  cases  which  were  cited  in  argument  by 
a  former  recovery  in  trover  and  payment  of  damages,  the  plaintiffs 
right  of  property  vests  in  the  defendant  in  that  action." 

It  was,  therefore,  the  opinion  of  C.  J.  Tindal,  that  payment  of  the 
damages  recovered  is  essential  to  vest  the  property  in  defendant,  and 
this  only  a  few  years  before  the  case  of  Jxihnson  v.  Buckland  was 
decided.  That  case  was  decided  in  1854,  and  mainly  on  the  authority 
of  Brown  v.  Wootton,  reported  in  Yelverton,  as  also  by  Croke,  J.  The 
reason  for  the  decision,  as  given  by  Popham,  C.  J.,  is  thus  stated  in 
the  latter  book :  "In  the  cause  of  action  being  against  divers,  for  which 
damages  uncertain  are  recoverable,  and  the  plaintiff  having  judgment 
against  one  person  for  damages  certain,  that  which  was  uncertain  before 
is  reduced  in  rem  judicatam,  and  to  certainty,  which  takes  away  the 
action  against  others."  If  the  only  object,  or  indeed  the  principal 
object,  in  obtaining  a  judgment  in  trespass,  was  to  render  certain  the 
extent  of  plaintiff's  injuries,  or  the  amount  of  damages  which  would 
compensate  for  those  injuries,  we  might  be  able  to  comprehend  the  force 
of  this  logic.  But  as  it  is  the  purpose  of  the  law,  and  the  main  purpose 
for  which  Courts  of  justice  are  instituted,  to  procure  satisfaction  for 
these  injuries,  we  do  not  see  the  sequence  in  the  reasoning  of  the 
learned  judge. 

Brown  v.  Wootton  was  decided  in  Trinity  Term,  3  James  I.  Prior 
to  that  time,  the  law  had  been  thought  to  be  the  other  way.  See 
Brooke's  Abridgment,  PI.  98  ;  Morton's  Case,  Cro.  Eliz.  30.  In  Clax- 
ton  Y.  Swift,  2  Shower,  494,  Shower  said,  "It  was  never  pretended, 
until  the  case  of  Brown  v.  Wootton,  that  a  bare  judgment  should  be 
a  bar." 

In  Cocke  v.  Jenner,  reported  by  Hobart,  and  which  was  in  Trinity 
Term,  12  James  I.  (only  nine  years  after  Brown  v.  Wootton),  the  ques- 
tion arose  on  a  release  of  one  joint  trespasser,  which  was  held  to  be  a 
bar  to  a  suit  against  the  other,  on  the  ground  that  it  was  equivalent  to 
satisfaction ;  yet  the  language  of  the  report  leaves  a  strong  impression 
that  it  was  the  opinion  of  the  Court  that  several  judgments  might  be  had, 
and  that  only  satisfaction,  or  its  equivalent,  would  bar  proceedings 
against  all  who  were  liable.     And  the  case  of  Corbett  v.  Barnes,  cited 
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from  Sir  W.  Jones  (time  of  Charles  the  First),  which  was  on  audita 
querela,  while  it  holds  that  only  one  satisfaction  can  be  had,  implies 
clearly  that  several  judgments  may  be  rendered  against  joint  tres- 
passers. Indeed,  that  very  case  was  where  one  judgment  had  been 
rendered  in  the  King's  Bench  against  one,  and  in  the  Common  Pleas 
against  three  others,  for  the  same  trespass. 

These  cases  show  that,  after  as  well  as  before  the  case  of  Brown  v. 
Wootton,  the  law  was  supposed,  by  some  of  the  ablest  judges  in  Eng- 
land, to  be  otlMrwise  than  what  it  decides  ;  and  we  know  of  no  case  in 
which  it  was  followed  in  England  as  implicit  authority,  until  BucMand 
v.  Johnson,  in  1854. 

The  rule  in  that  case  has  been  defended  on  two  grounds,  and  on  one 
or  both  of  these  it  must  be  sustained,  if  at  all.  The  first  of  these  is, 
that  the  uncertain  claim  for  damages  before  judgment  has,  by  the  prin- 
ciple of  transit  in  rem  judicatam,  become  merged  into  a  judgment 
which  is  of  a  higher  nature.  This  principle,  however,  can  only  be 
applicable  to  parties  to  the  judgment ;  for  as  to  the  other  parties  who 
may  be  liable,  it  is  not  true  that  plaintiff  has  acquired  a  security  of  any  » 
higher  nature  than  he  had  before.  Nor  has  he,  as  to  them,  been  in 
anywise  benefited  or  advanced  towards  procuring  satisfaction  for  his 
damages,  by  such  judgment. 

This  is  now  generally  admitted  to  be  the  true  rule  on  this  subject,  in 
cases  of  persons  jointly  and  severally  liable  on  contracts ;  and  no 
reason  is  perceived  whj'  joint  trespassers  should  be  placed  in  a  better 
condition.  As  remarked  by  Lord  Ellenborough,  in  Drake  v.  Mitchell, 
3  East,  258,  ' '  A  judgment  recovered  in  any  form  of  action  is  still  but 
a  securitj'  for  the  original  cause  of  action,  until  it  be  made  productive 
in  satisfaction  to  the  party ;  and,  therefore,  till  then,  it  cannot  operate 
to  change  any  other  collateral  concurrent  remedy  which  the  party  may  ' 
have." 

The  second  ground  on  which  the  rule  is  defended  is,  that  by  the  judg- 
ment against  one  joint  trespasser,  the  title  of  the  property  concerned  is 
vested  in  the  defendant  in  that  action,  and  therefore  no  suit  can  after- 
wards be  maintained  by  the  former  owner  for  the  value  of  that  property, 
or  for  any  injury  done  to  it. 

This  principle  can  have  no  application  to  trespassers  against  the  per- 
son, nor  to  injuries  to  property,  real  or  personal,  unaccompanied  by 
conversion  or  change  of  possession.  Nor  is  the  principle  admitted  in 
regard  to  conversions  of  personal  property.  Prior  to  Brown  v.  Wooton, 
the  English  doctrine  seems  to  have  been  the  other  way,  as  shown  by 
Kent  in  his  Commentaries,  2  Kent,  388,  referring  to  Sheppard, 
Touchstone,  Title  "  Gift,"  and  Jenkins,  page  109,  case  88. 

We  have  thus  far  confined  ourselves  to  the  examination  of  the  Eng- 
lish authorities,  and  the  principles  discussed  in  them,  and  we  are  forced 
to  the  conclusion  that  even  at  this  day  the  doctrine  there  is  neither  well 
settled  nor  placed  on  any  satisfactory  ground. 

In  turning  our  attention  to  the  American  cases,  we  have  been  able 
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to  find  but  two  in  which  the  point  directlj'  in  issue  has  been  ruled  in 
favor  of  the  bar  of  the  former  judgment ;  although  there  are  some  other 
cases  which  hold  that  the  right  of  property  is  transferred  by  the  judg- 
ment. The  first  of  these  two  cases  is  Wilkes  v.  Jackson,  2  Hening  & 
Munford,  355.  This  was  an  early  case  in  the  Court  of  Appeals  of  Vir- 
ginia, which  seems  to  have  passed  without  much  consideration,  and  was 
mainly  rested  on  the  judgment  of  the  same  Court  in  a  former  case,  which 
does  not  appear  to  sustain  it. 

The  other  is  the  Rhode  Island  case  of  Sunt  v.  Sates,  7  Ehode 
Island,  217.  It  is  a  very  recent  case,  decided  in  1862  ;  but  the  absence 
of  any  other  reasoning  than  a  mere  recapitulation  of  the  English  cases, 
and  the  remark  that  upon  their  authority  the  Court  is  obliged  to  rest  its 
decision,  deprives  it  of  any  other  weight  than  what  should  be  attached 
to  those  cases.     This  we  have  already  considered. 

In  addition  to  this,  it  has  been  decided  in  South  Carolina  and  Penn- 
sylvania, that  the  recovery  of  a  judgment  for  the  value  of  the  goods 
converted  transfers  the  title  to  the  defendant.  Rogers  v.  Moore,  1 
Eice,  60;  Floyd  v.  Brown,  1  Eawle,  121. 

On  the  other  hand,  in  the  case  of  Livingston  v.  Bishop,  1  Johnson, 
290,  in  the  Supreme  Court  of  New  York,  in  1806,  Kent,  C.  J.,  overrules  / 
Brown  v.  Wootton,  and  holds  that  judgment  alone  is  not  a  bar.  I- 

In  Sliddon  v.  Kilibe,  3  Connecticut,  214,  decided  in  1819,  in  the 
Supreme  Court  of  Connecticut,  the  Court,  by  Hosmer,  C.  J.,  enters  into 
an  elaborate  examination  of  the  authorities,  and  a  full  consideration  of 
the  question  on  principle,  and  lays  down  the  doctrine  that  neither  a 
judgment,  nor  the  taking  of  the  body  of  the  defendant  in  execution, 
will  bar  a  second  action  against  a  co-trespasser.  Nothing  short  of 
satisfaction  or  release  can  have  that  eifect. 

In  Sanderson  v.  Caldwell,  2  Aiken,  195,  in  the  Supreme  Court  of 
Vermont,  in  1826,  it  is  held  that  neither  judgment,  nor  issuing  execu- 
tion, nor  anything  short  of  satisfaction,  is  a  bar  to  a  second  suit  brought 
against  another  joint  trespasser. 

Osterhout  v.  Moberts,  8  Cowen,  43,  a  year  later,  in  the  Supreme 
Court  of  New  York,  was  a  plea  that  defendant's  son  had  been  sued,  had 
a  judgment  rendered  against  him,  and  had  been  taken  in  execution  and 
imprisoned  sixty  days  for  the  same  trespass.  Yet  the  plea  was  held 
bad.     The  trespass  was  for  taking  a  watch. 

In  Elliott  V.  Porter,  5  Dana,  299,  Eobertson,  C.  J.,  of  the  Court  of 
Appeals  of  Kentuckj',  examines  the  whole  subject  fully,  both  on  prin- 
ciple and  authority,  and  holds  that  the  first  judgment  is  no  bar,  and 
that  the  title  to  the  property  does  not  pass  by  judgment  in  trespass  or 
trover.  This  case  is  affirmed  by  the  same  court,  in  Sharp  v.  Gray,  5  B. 
Monroe,  4. 

Blann  v.  Gochern,  in  Alabama,  20  Alabama,  320,  was  an  action  of 
trespass.  The  defendant  pleaded  a  former  recovery  against  a  co-tres- 
passer, and  payment  of  the  judgment  and  costs  so  recovered,  to  the 
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clerk  of  the  court.  But  the  plea  was  held  bad,  because  it  was  not 
averred  that  it  was  accepted  by  the  plaintiff. 

In  Knott  V.  Cunningham,  2  Sneed,  204,  the  Supreme  Court  of  Ten- 
nessee held  that  a  former  judgment  against  one  tort-feasor  was  no  bar 
to  a  suit  against  another,  for  the  same  tort,  without  satisfaction. 

In  Page  v.  Freeman,  19  Missouri,  421,  the  Supreme  Court  of  Missouri 
held  the  same  doctrine. 

In  Floyd  \.  Browne,  1  Rawle,  125,  Gibson,  C.  J.,  of  Pennsylvania, 
while  holding  that  after  a  judgment  in  trover  against  two  trespassers 
without  satisfaction,  plaintiff'  cannot  bring  assumpsit  against  another 
trespasser,  uses  this  language  :  "  A  plaintiff  is  not  compelled  to  elect 
between  actions  that  are  consistent  with  each  other.  Separate  actions 
against  a  number  who  are  severally  liable  for  the  same  thing,  or  against 
the  same  defendant  on  distinct  securities  for  the  same  debt  or  dutj', 
are  concurrent  remedies.  Trespass  is,  in  its  nature,  joint  and  several, 
and  in  separate  actions  against  joint  trespassers,  being  consistent  with 
each  other,  nothing  but  satisfaction  by  one  will  discharge  the  rest." 
Trover  and  assumpsit,  however,  he  holds  to  be  inconsistent  remedies. 

If  we  turn  from  this  examination  of  adjudged  cases,  which  largely 
preponderate  in  favor  of  the  doctrine  that  a  judgment,  without  satisfac- 
tion, is  no  bar,  to  look  at  the  question  in  the  light  of  reason,  that  doc- 
trine commends  itself  to  us  still  more  strongly.  The  whole  theory  of 
the  opposite  view  is  based  upon  technical,  artificial,  and  unsatisfactory 
reasoning. 

We  have  already  stated  the  only  two  principles  upon  which  it  rests. 
We  apprehend  that  no  sound  jurist  would  attempt  at  this  day  to  defend 
it  solelf  on  the  ground  of  transit  in  rem  judicatam.  For  while  this 
principle,  as  that  other  rule  that  no  man  shall  be  twice  vexed  for  the 
same  cause  of  action,  may  well  be  applied  in  the  case  of  a  second  suit 
against  the  same  trespasser,  we  do  not  perceive  its  force  when  applied 
to  a  suit  brought  for  the  first  time  against  another  trespasser  in  the 
same  matter. 

In  reference  to  the  doctrine  that  the  judgment  alone  vests  the  title  of 
the  property  converted,  in  the  defendant,  we  have  seen  that  it  is  not 
sustained  by  the  weight  of  authorities  in  this  country.  It  is  equally 
incapable  of  being  maintained  on  principle. 

The  property  which  was  mine  has  been  taken  from  me  by  fraud  or 
violence.  In  order  to  procure  redress,  I  must  sue  the  wrongdoer  in  a 
Court  of  law.  But,  instead  of  getting  justice  or  remedy,  T  am  told  that 
by  the  very  act  of  obtaining  a  judgment  —  a  decision  that  I  am  entitled 
to  the  relief  I  ask  —  the  property,  which  before  was  mine,  has  become 
that  of  the  man  who  did  me  the  wrong.  In  other  words,  the  law,  with- 
out having  given  me  satisfaction  for  my  wrong,  takes  from  me  that 
which  was  mine,  and  gives  it  to  the  wrongdoer.  It  is  sufficient  to  state 
the  proposition  to  show  its  injustice. 

It  is  said  that  the  judgment  represents  the  price  of  the  property,  and 
as  plaintiff  has  the  judgment,  the  defendant  should  have  the  property. 
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But  if  the  judgment  does  represent  the  price  of  the  goods,  does  it  follow 
that  the  defendant  shall  have  the  property  before  he  has  paid  that 
price  ?  The  payment  of  the  price  and  the  transfer  of  the  property  are, 
in  the  ordinary  contract  of  sale,  concurrent  acts.  2  Kent,  388-389 ; 
Greenleaf  on  Evidence,  §  533 ;  Hyde  v.  Noble,  13  New  Hampshire, 
500 ;  Sepbum  v.  Sewell,  5  Harris  &  Johnson,  211. 

But  in  all  such  cases,  what  has  the  defendant  in  such  second  suit 
done  to  discharge  himself  from  the  obligation  which  the  law  imposes 
upon  him,  to  make  compensatioa?  His  liability  must  remain,  in  morals 
and  on  principle,  until  he  does  this.  The  judgment  against  his  co-tres- 
passer does  not  affect  him  so  as  to  release  him  on  any  equitable  con- 
sideration. It  may  be  said  that  neither  does  the  satisfaction  by  his 
co-trespasser,  or  a  release  to  his  co-trespasser  do  this ;  and  that  is 
true.  But  when  the  plaintiff  has  accepted  satisfaction  in  full  for  the 
injury  done  him,  from  whatever  source  it  may  come,  he  is  so  far 
affected  in  equity  and  good  conscience,  that  the  law  will  not  permit  him 
to  recover  again  for  the  same  damages.  But  it  is  not  easj'  to  see  how 
he  is  so  affected,  until  he  has  received  full  satisfaction,  or  that  which 
the  law  must  consider  as  such. 

We  are,  therefore,  of  opinion  that  nothing  short  of  satisfaction,  or 
its  equivalent,  can  make  good  a  plea  of  former  judgment  in  trespass, 
offered  as  a  bar  in  an  action  against  another  joint  trespasser,  who  was 
party  to  the  first  judgment. 

The  second  question  must,  therefore,  be  answered  in  the  negative. 

[Omitting  opinion  on  the  third  question.] 

Judgment  affirmed. 
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1852.    20  Alabama,  320. 

Ekror  to  the  Circuit  Court  of  Dallas. 

Tried  before  the  Hon.  Robert  Dougherty. 

George  W.  Oayle,  for  plaintiff  in  error. 

Byrd,  contra. 

LiGON,  J.  The  plaintiff  sued  the  defendant  in  trespass,  and  it  ap- 
pears from  the  record  that  he  had  also  brought  suit,  and  recovered 
judgment  against  one  Quartermas  for  the  same  trespass,  in  a  separate 
action ;  but  it  nowhere  is  shown  that  execution  was  sued  out  by  the 
plaintiff  to  enforce  the  collection  of  his  judgment  against  Quartermas. 
It  further  appears  that  the  amount  of  that  recovery,  both  as  to  dam- 
ages and  costs,  had  been  paid  to  the  clerk  of  the  Circuit  Court  in 
which  it  was  had,  before  the  trial  of  this  cause  in  the  Court  below ;  and 
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the  defendant  pleaded  puis  darrein  continuance,  "  that  since  the  bring- 
ing of  the  action  in  this  case,  the  plaintiff  has  received  full  satisfaction 
of  the  trespass  complained  of  in  this  suit,  by  a  judgment  against  Isaiah 
Quartermas,  the  constable,  a  joint  trespasser,  which  judgment  has  been 
satisfied  in  full  by  payment  of  the  amount  of  the  judgment,  and  the 
costs  in  said  case,  to  the  clerk  of  the  Court  in  open  court." 

To  this  plea  a  demurrer  was  interposed  by  the  plaintiff,  which  was 
overruled  by  the  Court. 

When  this  case  was  here  at  the  last  term  of  this  Court,  it  was  held, 
that  the  plaintiff  might  sue  the  joint  trespassers  severally,  and  have 
several  recoveries,  but  could  receive  but  one  satisfaction  for  the  injury 
done ;  "  that  a  recovery  against  one,  without  a  satisfaction  of  that 
recovery,  would  form  no  bar  to  his  proceeding  to  judgment  against  the 
other.  And  having  judgment  against  both,  the  plaintiff  might  then 
elect  de  melioribus  damnis,  and  issue  his  execution  against  one,  which 
would  amount  to  a  determination  of  his  right  to  elect,  and  preclude  him 
from  proceeding  against  the  other,  except  for  cost." 

Since  that  time  it  appears,  that  the  co-trespasser,  against  whom  the 
plaintiff  had  recovered  his  judgment,  has  voluntarily  paid  the  damages 
and  costs  to  the  clerk,  and  this  is  pleaded  as  an  estoppel  in  this  action. 

The  only  question  presented  for  our  consideration  is,  does  the  pay- 
ment to  the  clerk,  without  instructions  from  the  plaintiff  to  him  to 
receive  the  money  paid  as  a  satisfaction  of  the  judgment  against  Quar- 
termas, determine  the  election  of  the  plaintiff,  and  estop  him  from  fur- 
ther proceedings  against  the  defendant?  Or,  in  other  words,  can  the 
clerk  and  the  defendant  in  the  judgment  make  the  election  for  the 
plaintiff,  without  his  authority,  and,  as  far  as  we  are  advised  by 
the  record,  against  his  will?  We  think  the  clerk  has  no  such  power, 
and  as  the  plaintiff  was  entirely  passive,  refusing  to  issue  execution 
against  Quartermas,  his  right  can  be  in  no  wise  affected  by  the  acts  of 
that  individual  and  the  clerk,  unless  it  is  averred  and  shown,  that  such 
acts  were  done  with  his  sanction  and  by  his  authority.  Were  the  law 
otherwise,  it  would  enable  joint  trespassers,  who  were  sued  separately, 
to  hasten  the  trial  of  the  one  least  guilty  among  them,  and  by  satisfj'- 
ing,  in  the  clerk's  office,  the  damages  and  costs  adjudged  against  him, 
to  free  themselves  from  all  responsibility  for  their  own  greater  guilt. 
In  fact,  it  would  change  the  rule  of  law,  which  gives  the  right  of  elec- 
tion in  such  cases  to  the  plaintiff,  and  bestow  it  upon  the  defendant. 

To  determine  the  plaintiff's  right  to  elect,  he  must  act.  Were  he  to 
order  execution  to  issue  on  the  judgment  in  his  favor ;  or,  in  case  of 
paj-ment  to  the  clerk,  as  in  this  case,  were  he  to  accept  the  money,  his 
election  would  be  considered  as  having  been  made ;  and  it  might  be 
specially  pleaded  by  a  co-trespasser,  against  whom  a  suit  was  then 
pending,  as  an  estoppel.  But  to  make  the  plea  good,  it  should  aver 
that  the  sum  so  paid  in  satisfaction  was  accepted  by  the  plaintiff  as 
such.  The  plea  in  this  case  lacks  that  averment,  and  is  consequently 
bad  on  demurrer. 
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For  the  error  of  the  Court  below,  in  overruling  the  plaintiffs  demur- 
rer to  the  defendant's  plea  puis  darrein  continuance,  the  judgment  must 
be  reversed,  and  the  cause  remanded. 


SECTION  VIL 

Effect  of  Partial  Satisfaction  by  one  of  the  Joint  Wrongdoers. 
ELLIS  V.  ESSON. 

1880.     50  Wisconsin,  138.1 

Appeal  from  the  Circuit  Court  for  Oconto  County. 

The  case  is  thus  stated  by  Mr.  Justice  Taylor :  — 

"  This  is  an  action  to  recover  damages  for  a  trespass  upon  the  plain- 
tiffs real  estate,  and  cutting  and  carrying  therefrom  a  certain  quantity 
of  pine  saw  logs.  The  evidence  shows  that  the  trespass  complained  of 
was  committed  jointly  by  the  defendants  and  one  E.  E.  Comstock,  and 
that  the  plaintiff  had  made  an  agreement  with  ComsJSCfe^^s  found  by 
the  jurj'  in  their  special  verdict,  which,  was  as  follows :  — 

"  '  1.  That  prior  to  the  commencement  of  this  action  it  was  agreed 
by  and  between  the  plaintiff  and  E.  E.  Comstock  that  the  latter  would 
pay  to  plaintiff  the  sum  of  $200,  and  that  in  consideration  thereof 
plaintiff  would  not  sue  said  Comstock  for  the  trespass  upon,  or  for  the 
timber  taken  from,  the  premises  described  in  the  complaint. 

'"2.  That  it  was  not  understood  by  and  between  said  plaintiff  and 
Comstock,  at  the  time  of  making  said  agreement,  that  said  sum  of  $200 
compensated  or  satisfied  said  plaintiff  for  said  trespass,  or  for  said  tim- 
ber, or  that  $200  was  the  amount  of  damages  sustained  by  the  plaintiff 
by  reason  of  the  trespass  or  value  of  the  timber,  but  simply  that  for  the 
payment  of  that  amount  by  Comstock  the  plaintiff  agreed  not  to  look  to 
or  prosecute  him  for  the  balance  of  the  damages,  but  to  look  wholly  to 
other  parties  therefor. 

"  '  3.  That  at  the  time  of  said  agreement  it  was  understood  by  both 
said  plaintiff  and  said  Comstock  that  the  plaintiff  intended  to  look  to 
other  parties  connected  with  said  trespass  for  the  balance  of  his  dam- 
ages, over  and  above  the  amount  received  from  Comstock. 

"  '4.  That  Comstock  paid  said  sum  of  $200  to  the  plaintiff,  and  he 
received  the  same,  in  execution  of  said  contract. 

"  ♦  5.  That  at  the  time  of  making  the  above  arrangement  by  plaintiff 
with  Comstock  the  extent  of  the  plaintiffs  damages  by  reason  of  the 
trespass  had  not  been  ascertained,  and  that  said  damages  remained 
then  unliquidated.' 

1  Arguments  and  part  of  opinion  omitted. 
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"  The  jury  also  found  that  269,935  feet,  board  measure,  of  pine  logs 
had  been  cut  and  removed  from  the  plaintiff's  premises  by  the  defend- 
ants and  Comstock,  or  their  servants  or  employees,  and  that  the  value 
of  said  logs  so  cut  and  removed  by  defendants  was  11,079.64. 

"Upon  these  findings  both  parties  moved. for  judgment;  and  the 
Court  ordered  judgment  in  favor  of  the  plaintiff  for  the  value  of  the 
timber  so  cut  and  removed,  less  the  sum  of  $200,  which  the  respondent 
had  received  from  Comstock  under  said  agreement.  The  defendants 
appeal ;  and  the  only  ground  of  error  alleged  or  argued  in  this  Court 
is,  that  the  agreement  made  by  the  plaintiff  with  Comstock,  a  joint 
trespasser  with  the  appellants,  and  the  receipt  of  the  $200  under  such 
agreement,  is  a  bar  to  this  action." 

W.  H.  Webster,  for  appellants. 

Hastings  &  Greetie,  for  respondents. 

Taylor,  J.  [After  stating  the  positions  taken  by  counsel,  and  dis- 
cussing the  rule  that  a  release  under  seal  given  to  one  of  several  joint 
wrongdoers  discharges  all.]  There  is  no  dispute  in  the  authorities  on 
this  question.  All  hold  that  a  technical  release  of  one  of  two  or  more 
joint  wrongdoers,  under  seal,  discharges  them  all,  and  is  a  good  bar  to  an 
action  against  any  or  all  of  them  ;  and  the  reason  of  the  rule  is  above 
stated.  Upon  the  production  of  the  release,  the  law  conclusively  presumes 
that  the  injured  party  has  been  fully  satisfied  for  the  wrong  done,  and 
this  legal  presumption  cannot  be  changed  or  disproved  by  any  parol 
evidencer  See  Cocks  v.  Nash,  9  Bing.  341 ;  Brooks  v.  Stuart,  9  A.  & 
E.  854. 

It  is  insisted  by  the  counsel  for  the  respondent  that  when  the  con- 
tract which  is  set  up  as  a  release  of  one  of  several  joint  wrongdoers  is  not 
a  technical  release,  the  construction  of  which  is  fixed  by  the  law,  then 
the  intention  of  the  parties  is  to  govern  ;  and  if  it  be  clear  that  there 
was  no  intention  on  the  part  of  the  injured  person  to  release  his  cause 
of  action  against  all  the  wrongdoers,  and  that  the  sum  received  was 
not  in  fact  a  full  compensation  for  his  injury,  nor  intended  to  be  such 
by  the  parties,  then  any  agreement  of  the  injured  party  not  to  prose- 
cute one  or  more  of  several  wrongdoers,  in  consideration  of  the 
paj'ment  of  a  specified  sum  of  money,  does  not  discharge  the  other 
wrongdoers,  except  to  the  extent  of  the  money  so  received.  In  other 
words,  when  the  contract  is  not  of  such  a  nature  that  the  law  deems  it 
conclusive  evidence  that  the  injured  person  has  been  satisfied  for  the 
wrong,  then  it  becomes  a  question  of  fact  for  the  Court  or  jury  whether 
what  he  has  received  of  the  one  wrongdoer  was  received  in  full  satisfac- 
tion of  his  wrong ;  and  if  it  appears  that  it  was  not  so  received,  it  is  only 
pro  tanto  a  bar  to  an  action  against  the  other  wrongdoers.  And  this 
view  of  the  case,  we  think,  is  sustained  by  the  great  weight  of  author- 
ity, in  all  cases  where  the  amount  of  the  damages  is  the  subject  of  proof 
and  computation,  as  in  this  case,  though  there  is  some  conflict  in  those 
cases  where  the  damages  are  not  the  subject  of  proof  and  computation, 
but  rest  mostly  in  the  discretion  of  the  jury,  as  in  cases  of  assault  and 
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battery,  slander,  libel,  false  imprisonment,  and  other  actions  of  that 
nature. 

It  is  probable  that  one  reason  why  the  rule  above  stated  has  not  been 
so  universally  adopted  by  the  Courts  in  the  class  of  actions  above 
named  is,  that  in  such  cases  the  real  amount  of  injury-  which  the  plain- 
tiff has  sustained  is  so  much  a  matter  of  uncertaintj-  that  it  would  be 
very  difficult  to  tell,  before  a  verdict  was  obtained,  what  they  were,  and 
any  sum  received  from  one  of  the  wrongdoers  to  buy  his  peace  might 
well  be  considered  a  full  compensation  for  the  injury  sustained.  In 
cases  where  there  is  no  technical  release  and  discharge  of  one  of  sev- 
eral joint  wrongdoers,  whether  the  receipt  of  money  from  one  accom- 
panied with  an  agreement  not  to  prosecute  him  for  the  wrong,  is  a 
discharge  of  the  other  wrongdoers,  depends  upon  the  question  whether 
such  money  was  received  as  an  accord  and  satisfaction  for  the  whole 
injurj-.  If  it  was,  then  all  are  discharged ;  if  it  was  not,  but  only  as  a 
part  satisfaction,  then  it  is  a  discharge  of  the  others  only  pro  tanto.  A 
Court  or  jury  would  more  readily  infer  that  a  receipt  of  $200  from  a 
party  who  had  assaulted  and  beaten  another  by  the  party  injured  was 
intended  as  a  satisfaction  for  the  whole  injury  done,  than  if  the  same 
sum  of  money  had  been  received  by  the  injured  party  of  one  of  two  or 
more  persons  who  had  tortiouslj'  converted  a  thousand  bushels  of  wheat 
worth  $1,000.  See  JBrown  v.  Cambridge,  3  Allen,  475  ;  Stone  v. 
Dickinson,  5  Allen,  29.  The  distinction  made  by  the  Courts  between 
the  class  of  cases  above  mentioned,  where  there  is  no  fixed  legal  meas- 
ure of  damages,  and  those  where  there  is  a  fixed  legal  measure,  is  con- 
sidered and  commented  upon  in  the  following  cases :  McCrillis  v. 
Hawes,  38  Me.  568 ;  Gilpatrick  v.  Hunter,  24  Me.  18 ;  Eastman  v. 
Grant,  34  Vt.  390 ;  Ellis  v.  Bitzer,  2  Ohio,  295 ;  Knicherbacker  v. 
Colver,  8  Cow.  111. 

In  the  case  of  Eastman  v.  Grant,  supra,  which  was  an  action  for 
assault  and  battery,  in  commenting  upon  the  eflfect  which  must  be  given 
to  the  contract  made  with  two  of  the  joint  wrongdoers,  by  which,  in 
consideration  of  $100  paid  by  each,  the  plaintiff  agreed  not  to  prose- 
cute them,  and  to  save  them  harmless  from  all  liability  to  the  plaintiff 
for  all  damages  sustained  by  reason  of  the  assault  and  battei'y,  the 
Court  says :  "  The  plaintiflf  s  claim  rests  solelj'  in  damages.  There  was 
no  criterion  bj'  which  the  amount  could  be  definitely  determined.  It  was 
a  matter  of  mere  estimation,  based  on  opinion  and  judgment,  not  of  com- 
putation based  on  any  fixed  data.  If  the  question  were  submitted  to 
a  jury  they  could  determine  it  only  by  estimation.  Here  the  plaintiff 
and  the  Bowens  got  together  and  determined  the  matter  for  them- 
selves. They  estimated  the  damages  and  fixed  the  amount  of  the 
plaintiffs  claim  against  them,  and  they  paid  it  and  were  discharged, . .  . 
There  is  nothing  in  the  case  to  indicate  that  the  amount  paid  was  not  J 
the  full  amount  of  the  damages,  and  the  extent  of  the  plaintiffs  claim  on 
them.  If  the  plaintiff  had  brought  his  action  against  the  Bowens  and,.' 
had  recovered  $200  damages,  and  they  had  paid  the  judgment,  that 
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clearly  would  have  diseliarged  all.  If  these  parties  agree  upon  the 
amount  without  the  intervention  of  a  Court  or  jury,  and  the  amount  is 
paid,  the  effect,  we  apprehend,  must  be  the  same.  The  plaintiff's 
claim  is  the  same  against  all  the  parties  engaged  in  the  trespass.  He 
may  pursue  them  jointly  or  severally  to  enforce  it,  but  when  that  claim 
is  once  paid  it  is  cancelled  as  to  all  the  parties." 

It  will  be  seen  from  the  opinion  of  the  Court  in  this  case  that  the 
reason  for  holdmg  that  the  settlement  by  the  two  joint  wrongdoers  was 
a  bar  to  the  action  against  the  others,  was  put  upon  the  ground  that 
the  evidence  showed  that  the  plaintiffs  had  received  from  the  two  what 
was  agreed  upon  between  the  parties  to  be  a  full  compensation  for  the 
injury  the  plaintiff  had  sustained  by  the  assault  and  battery,  and  not 
solely  upon  the  ground  that  the  plaintiff  had  agreed  not  to  prosecute 
these  parties  further  for  such  injury.  The  rule  governing  in  actions  of 
tort  is  briefly  stated  by  Judge  Cooley  in  his  work  on  Torts,  139  :  "  The 
bar  arises  not  from  any  particular  form  that  the  proceedings  assume, 
but  from  the  fact  that  the  injured  party  has  actually  received  satisfac- 
tion, or  what  in  law  was  deemed  the  equivalent."  Story  on  Contracts, 
§  997,  says:  "A  parol  release  to  one  of  several  joint  obligors  will 
never  operate  as  a  complete  discharge  of  the  others  unless  the  debt  be 
fully  satisfied  by  him.  If  it  be  partially  satisfied,  it  may  pro  tanto  be 
pleaded  in  discharge  of  the  others."  The  Courts  have  uniformly 
applied  the  same  rule  to  actions  of  tort. 

Robertson,  C.  J.,  in  3  Eobt.  713,  says :  "  The  sole  ground  of  the  effect 
of  a  release  of  one  of  several  joint  contractors  or  wrongdoers  in  dischar- 
ging all,  is  that  it  was,  in  presumption  of  law,  a  satisfaction ;  and  when- 
ever a  release  was  in  such  form,  or  accompanied  by  such  restrictions, 
as  to  repel  such  presumption,  it  did  not  necessarily  discharge  all." 

Parsons,  in  his  work  on  Contracts,  vol  1,  p.  29  (6th  ed.),  says :  "  If 
an  action  be  brought  against  many,  and  to  this  an  accord  and  satisfac- 
tion bj''  one  be  pleaded  in  bar,  it  must  be  complete,  covering  the  whole 
ground,  and  fully  executed.  It  is  not  enough  if  it  be  in  effect  only  a 
settlement  with  one  of  the  defendants  for  his  share  of  the  damages ; 
nor  would  it  be  enough  if  it  were  only  this  in  fact,  although  in  form  an 
accord  and  satisfaction  of  the  whole." 

Justice  Miller,  in  the  case  of  Lovejoy  v.  Murray,  3  Wall.  1-17, 
says:  "When  the  plaintiff  has  accepted  satisfaction  in  full  for  the 
injury  done  him,  from  whatever  source  it  may  come,  he  is  so  far 
affected  in  equity  and  good  conscience  that  the  law  will  not  permit  him 
to  recover  again  for  the  same  damages.  But  it  is  not  easy  to  see  how 
he  is  so  affected  until  he  has  received  full  satisfaction,  or  that  which 
the  law  must  consider  as  such." 

It  is  not  claimed  by  the  learned  counsel  for  the  appellants  that  the 
contract  made  between  the  plaintiff'  and  Corastock  shows  that  the 
plaintiff  received  the  $200  as  satisfaction  in  full  for  his  damages,  or 
that  It  was  understood  between  the  parties  that  the  |200  was  a  full 
compensation  therefor,  or  that  the  plaintiff  intended  to  relinquish  his 
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right  to  claim  further  compensation  and  damages  from  the  defendants 
for!  his  injurj'.  The  finding  of  the  jury  is  express  that  it  was  under- 
stood at  the  time  that  the  plaintiff  intended  to  look  to  the  defendants 
for  the  balance  of  his  damages  over  the  8200  received  of  Comstockl 

But  it  is  insisted  by  the  counsel  for  the  appellants  that  because  the 
plaintiff  bound  himself  by  a  valid  contract  not  to  prosecute  Comstoek 
for  the  trespass,  he  was  discharged  from  all  further  liability  to  the 
plaintiff  on  account  of  such  trespass,  and  the  other  wrong-doers  were 
also  discharged,  notwithstanding  it  was  not  so  agreed  or  intended  by 
the  parties.  It  is  possible  that  this  rule  might  apply  to  a  case  of  two 
or  more  persons  who  were  jointly  and  not  severally  bound  by  contract. 
If  in  such  case,  the  person  to  whom  the  parties  were  jointly  bound 
should  make  a  contract  upon  sufficient  consideration,  by  which  he  dis- 
charged one,  no  action  could  be  maintained  against  the  other  joint  con- 
tractors, because  the  rules  of  practice  in  such  cases  require  that  all  the 
joint-contractors  shall  be  sued  together,  and  the  other  parties  may 
insist  upon  such  joinder  of  parties.  If,  therefore,  one  of  the  joint  con- 
tractors has  been  discharged  from  further  liability  by  the  plaintiff,  so 
that  the  joint  action  cannot  be  maintained  against  him,  it  must  fail  as 
to  all.  Bowen  v.  Hastings,  47  Wis.  236.  In  such  cases,  however, 
when  it  is  apparent  that  it  was  not  the  intention  of  the  parties  to  dis- 
charge or  satisfy  the  debt  or  claim,  but  only  to  relieve  one  party  from 
all  liability  to  pay  the  same,  the  Courts  have  usually  avoided  the  diffi- 
culty b}'  construing  such  contract  as  a  simple  contract  not  to  sue  the 
party  discharged,  and  permit  the  action  to  proceed  against  all  the  par- 
ties notwithstanding  the  contract,  leaving  the  discharged  party  to  his 
action  against  the  plaintiff  for  any  damage  he  may  sustain  by  reason  of  his 
being  sued  contrary  to  the  conditions  of  such  contract.  lAne  &  Nelson  v. 
JVdson  &  Smalley,  38  N.  J.  Law,  358  ;  Solly  v.  Forbes,  2  Brod.  &  Bing. 
38  (6  E.  C.  L.  11)  ;  Couch  v.  Mills,  21  Wend.  424  ;  Price  v.  Barker, 
1  Jurist,  775  (n.  s.)  ;  Bean  v.  Ifewhall,  8  T.  R.  168.  Admitting  that 
the  rule  contended  for  by  the  learned  counsel  for  the  appellants  would 
appl3'  to  the  case  of  joint  contractors,  it  could  have  no  application  to 
joint  wrongdoers,  who  are  always  held  liable  to  the  injured  party  sev- 
erally as  well  as  jointly. 

The  contract  set  up  in  this  case  shows  that  the  plaintiff  did  not 
receive  the  S200  from  Comstoek  in  satisfaction  or  as  full  compensation 
for  the  injury  he  had  sustained  by  the  trespass,  and  that  it  was  not  the 
intention  to  release  the  other  joint  trespassers  from  liability  for  the 
trespass.  The  plaintiff's  agreement  not  to  sue  Comstoek  for  the  tres- 
pass, under  the  circumstances  disclosed  by  the  evidence  in  this  case, 
does  not,  therefore,  discharge  the  other  joint  trespassers  except  pro 
tanto.  The  Court  below  properly  rendered  judgment  in  favor  of  the 
plaintiff  for  the  damages  he  had  sustained  by  reason  of  the  trespass, 
less  the  sum  of  8200  received  of  Comstoek.  This  rule  is,  we  think, 
supported  by  the  great  weight  of  authority,  as  will  be  seen  by  an  exam- 
ination of  the  large  number  of  authorities  cited  by  the  learned  counsel 
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for  the  respondents.  The  following  cases  fully  sustain  the  position 
stated  :  Snow  v.  Chandler,  10  N.  H.  92  ;  McCrillis  v.  Hawes,  38  Me. 
568;  Spencer  V.  Williams,  2  Vt.  209;  Ghamberlin  v.  Murphy,  41 
Vt.  110;  Sloan  v.  Herrich,  49  Vt.  328;  Matthews  v.  Chicopee  Co.,  3 
Bobt.  712 ;  Bloss  v.  Plymale,  3  West  Va.  393 ;  Shaio  v.  Pratt,  22 
Pick.  307  ;  Pond  v.  Williams,  1  Grajs  630-636  ;  Bank  v.  Messenger, 
9  Cow.  37 ;  iwe  v.  Nelson,  88  N.  J.  L.  358 ;  Zrwine  V.  Milbank,  15 
Abb.  Pr.  378  (n.  s.)  ;  Solly  v.  Forbes,  6  Eng.  Com.  Law,  11 ;  Thomp- 
son V.  Lack,  54  Eng.  Com.  Law,  551 ;  Bank  v.  Curtiss,  37  Barb. 
319,  320  ;  Gunther  v.  iee,  45  Md.  60-67. 

Many  other  cases  will  be  found  in  the  books  holding  the  same  doc- 
trine, and  so  far  as  we  have  been  able  to  find  there  are  verj'  few  which 
hold  the  contrary  doctrine.  Nearly  all  the  cases  in  which  it  has  been 
held  that  an  agreement  by  the  injured  party  discharging  one  or  more  of 
several  joint  trespassers  was  a  discharge  of  all,  proceed  upon  the  ground 
that  the  contract  evidencing  the  discharge  showed  that  the  plaintiff  had 
received  a  full  compensation  and  satisfaction  for  all  his  injuries  from 
the  person  discharged.  The  case  of  Ghinther  v.  Lee,  last  above  cited, 
proceeds  upon  this  distinction.  In  that  case  one  of  the  joint  wrong- 
doers had  been  released  under  seal,  with  a  reservation  that  the  release 
should  not  prejudice  the  plaintiffs  right  to  proceed  against  the  other 
wrongdoers  for  damages  claimed  by  the  plaintiff.  The  Court  says : 
"  Here  the  release  expresses  a  consideration  on  its  face  which  was 
received  in  full  satisfaction  of  the  wrong  complained  of;  "  and  then 
holds  the  proviso  in  the  release  void,  as  repugnant  to  the  legal  effect 
and  operation  of  the  release  itself. 

As  was  insisted  by  the  learned  counsel  for  the  respondent,  with 
great  clearness  and  ability,  there  is  no  hardship  in  this  rule.  Certainlj' 
the  receipt  of  a  partial  satisfaction  from  one  of  two  joint  tort-feasors  is 
no  injury  to  the  other  who  is  afterwards  sued  for  the  trespass.  On  the 
other  hand,  it  is  to  his  benefit,  as  he  has  the  advantage  of  what  was 
paid  by  his  associate  in  the  wrong  in  reducing  the  judgment  against  him. 
The  party  injured  is  under  no  duty  to  the  joint  wrongdoer  to  proceed  at 
all  against  his  associate,  and  his  refusal  to  proceed  against  him  is  no 
ground  of  defence.  As  it  is  wholly  optional  with  the  injured  part}-  to 
proceed  against  one  of  two  joint  wrongdoers  for  the  whole  of  his  dam- 
ages, there  is  no  equity  in  holding  that  because  he  has  received  a  part 
satisfaction  for  his  injury  from  the  one  not  proceeded  against,  upon  an 
agreement  not  to  sue  him  for  the  wrong,  the  other  may  set  up  such 
receipt  as  a  complete  defence  to  the  action.  He  is  benefited  and  not 
injured  by  such  proceeding.  Again,  suppose  the  injured  party  has 
obtained  judgment  against  two  wrongdoers,  he  is  under  no  obligation 
to  collect  the  damages  equally  of  both  ;  and  if  he  should  direct  the  exe- 
cution to  be  levied  and  collected  out  of  the  property  of  one,  he  would 
have  no  redress,  and  no  power  to  compel  his  co-defendant  to  contribute  ; 
or  if  the  plaintiff  in  such  case  should  direct  the  execution  to  be  col- 
lected in  part  only  out  of  the  property  of  each,  neither  would  have  any 
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right  to  control  the  amount  which  should  be  so  collected  of  the  other. 
And  certainly  such  discretion  could  not  be  set  up  as  a  bar  by  either  to 
the  collection  of  the  part  directed  to  be  collected  of  his  property. 

The  defendants  suffered  no  damage  in  consequence  of  the  contract 
made  between  the  plaintiff  and  Comstock.  The  plaintiff  is  not,  there- 
fore, affected  by  any  equity  in  favor  of  the  defendants.  As  no  techni- 
cal release  was  given  to  the  joint  wrongdoer,  and  the  contract  proved 
clearly  shows  that  the  plaintiff  did  not  receive  the  $200  in  satisfaction 
of,  or  as  full  compensation  for,  his  injury,  there  was  no  defence  to  the 
plaintiff's  action  except  as  to  the  $200  received,  and  of  this  the  defend- 
ants had  the  benefit. 

Notwithstanding  any  general  remarks  found  in  this  opinion,  it  will 
be  understood  that  the  decision  of  the  Court  goes  no  furtlier  than  hold- 
ing that  the  facts  of  this  case  do  not  show  a  release  of  the  defendants 
from  liability  for  damages,  and  that  the  majority  of  the  members  of 
the  Court  do  not  now  decide  that  a  similar  agreement  made  lyith  one 
of  two  or  more  joint  trespassers,  in  an  action  for  an  assault  and  bat- 
tery, false  imprisonment,  or  similar  actions,  in  which  the  damages  rest  L 
mainlj'  in  estimation  and  opinion,  would  not  be  a  bar  to  an  action/ 
against  the  others. 

By  the  Court.    The  judgment  of  the  Circuit  Court  is  affirmed. 


GKEEN  V.   GEEENBANK.  719 


CHAPTER  XVII. 
DISTINCTION  BETWEEN  TORT  AND  BREACH  OP  CONTRACT. 


GREEN   V.    GEEENBANK. 

1816.     2  Charles  Marshall,  i%5. 

This  was  a  special  action  on  the  case,  and  the  first  count  of  the 
declaration  stated,  That  the  plaintiff  had  bargained  with  the  defend- 
ant to  deliver  to  him  a  mare  of  the  plaintiff,  by  him  warranted  sound, 
except  as  to  one  of  her  eyes,  and  also  to  pay  the  defendant  £5  in 
exchange  for  a  mare  of  the  defendant ;  and  the  defendant,  by  falsely 
warranting  his  mare  to  be  sound,  exchanged  her  for  that  of  the  plain- 
tiff, who  paid  the  defendant  £5  for  the  said  exchange,  whereas  the 
defendant's  mare  at  the  time  of  the  said  exchange  was  unsound ;  by 
means  of  which  the  defendant  falsely  and  fraudulently  deceived  the 
plaintiff  in  the  said  exchange,  and  thereby  the  said  mare  of  the  defend- 
ant became  of  no  use  to  the  plaintiff,  &c.  The  second  count  stated 
that  the  defendant,  at  the  time  of  the  exchange,  well  knew  that  his 
mare  was  unsound.  The  defendant  pleaded  first,  not  guilty  ;  secondly, 
that,  at  the  time  of  the  alleged  exchanges  and  warranties,  the  defend- 
ant was  an  infant,  under  the  age  of  twenty-one  years.  The  plaintiff 
demurred  generally  to  the  plea  of  infancy,  the  defendant  joined  in 
demurrer,  and  the  case  now  came  on  for  argument. 

Mr.  Serjt.  Vaughan,  who  was  to  have  argued  in  support  of  the 
demurrer,  admitted  that  unless  the  Court  should  think  that  the  pres- 
ent case  was  distinguishable  from  those  which  had  been  decided  on 
the  subject,  there  must  be  judgment  for  the  defendant;  and  he  men- 
tioned Jennings  v.  Mundall,  8  T.  E.  335,  where  it  was  decided  that  a 
plaintiff  could  not  convert  an  action  founded  on  contract  into  tort,  so 
as  to  charge  an  infant ;  and  Weall  v.  King,  12  East,  452,  where  it  was 
held  that  a  declaration  in  case,  alleging  a  deceit  by  means  of  a  war- 
ranty made  by  two  defendants  upon  a  joint  sale,  was  not  supported  by 
proof  of  a  contract  of  sale  and  warranty  by  one  only, — the  action, 
though  laid  in  tort,  being  founded  on  the  joint  contract  alleged  ;  and 
so  in  Powell  v.  Layton,  2  N.  E.  365.  The  only  question  was,  whether 
the  allegation  in  the  second  count,  that  the  defendant  well  knew  his 
mare  to  be  unsound,  varied  the  case. 

Lord  Chief  Justice  Gibbs.  The  cases  which  have  been  alluded 
to  clearly  show  that,  where  the  substantial  ground  of  action  rests  on 
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pi'omises,  the  plaintiff  cannot,  by  clianging  the  form  of  action,  render 
a  person  liable  who  would  not  have  been  liable  on  his  promise.  This 
is  a  case  in  which  the  assumpsit  is  clearly  the  foundation  of  the  action  ; 
for  it  is,  in  fact,  an  undertaking  that  the  horse  was  sound.  There  is 
another  very  strong  case  in  Rol.  Ab.  Action  sur  Case  (D)  3 ;  Cross 
V.  Androes,  that  an  infant  is  not  liable  on  the  custom  of  the  realm, 
for  the  loss  of  goods  committed  to  his  care  as  an  inn-keeper.  That 
case  was  recognized  by  Lord  C.  J.  Holt,  in  the  case  of  a  bill  of  ex- 
change, Williams  y.  Harrison,  Carth.  160,  where  it  was  contended  that 
infancy  was  no  plea  to  an  action  founded  on  the  custom  of  merchants.; 
the  Court  held  the  plea  good.  Lord  Holt  observing  that  the  former  case 
was  still  stronger.  With  respect  to  the  allegation  in  the  second  count, 
that  does  not  vary  the  case  from  that  of  Weall  v.  King,  because  the 
deceit  was  practised  in  the  course  of  the  contract. 

The  rest  of  the  Court  concurred.        Judgment  for  the  defendant.^ 
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1838.     8  Adolphus  Sf  Ellis,  963.2 

Case.  The  declaration  stated  that,  on,  &c.,  the  plaintiff  caused  to 
be  delivered  to  the  defendants,  and  the  defendants  then  accepted  and 
received  of  and  from  the  plaintiff,  a  certain  package  containing  a  look- 
ing-glass of  the  plaintiff,  of  great  value,  to  wit,  &c.,  to  be  taken  care 
of,  and  carried  and  conveyed  by  the  defendants  from  Liverpool  to 
Birmingham  in  the  county  of  Warwick,  and  there,  to  wit,  at  Birming- 
ham, to  be  delivered  to  one  Peter  Pensey  for  the  plaintiff,  for  certain 
reasonable  reward  to  the  defendants  in  that  behalf;  and.  thereupon  it 
then  became  and  was  the  duty  of  the  defendants  to  take  due  care  of 
the  said  package  and  its  contents  whilst  they  so  had  the  charge  thereof 
for  the  purpose  aforesaid,  and  to  take  due  and  reasonable  care  in  and 
about  the  conveyance  and  delivery  thereof  as  aforesaid ;  yet  the  defend- 
ants, not  regarding  their  duty  in  that  behalf,  but  contriving  and  fraudu- 
lently intending  to  deceive  and  injure  the  plaintiff  in  that  behalf,  did 
not  nor  would  take  due  care  of  the  said  package  and  its  contents 
aforesaid,  whilst  they  had  the  charge  thereof  for  the  purpose  afore- 
said, or  take  due  and  reasonable  care  in  and  about  the  conveyance  and 
delivery  thereof  as  aforesaid ;  but,  on  the  contrary  thereof,  the  defend- 
ants, whUst  they  had  the  charge  of  the  said  package  and  its  contents 
for  the  purpose  aforesaid,  to  wit  on,  &c.,  took  so  little  and  such  bad 
and  improper  care  of  the  said  package  and  its  contents,  and  such  bad 
and  unreasonable  care  in  and  about  the  conveyance  and  delivery  thereof 
as  aforesaid,  and  so  carelessly  and  negligently  conducted  themselves 

1  See  also  Johnson  v.  Pie,  I  Keble,  905,  913. 

2  Arguments  omitted.  —  Ed. 
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in-  the  premises,  that  the  said  looking-glass,  being  of  the  value  afore- 
said, afterwards,  to  wit,  on,  &c.,  became  and  was  broken  and  greatly 
damaged.     To  the  damage  of  the  plaintiff  of  £10,  &c. 

Pleas  :  1.  Not  guilty.  2.  That  plaintifif  did  not  cause  to  be  delivered 
to  defendants,  nor  did  defendants  accept  from  plaintiff,  the  said  pack- 
age, &c.,  to  be  taken  care  of  and  carried,  &c.,  and  safely  to  be  delivered 
&c.,  for  reward  in  that  behalf,  in  manner  and  form,  &c.  Conclusion 
to  the  country.    Joinder. 

On  the  trial  before  Coleridge,  J.,  at  the  Liverpool  Summer  assizes, 
1836,  the  plaintiff:  failed  to  establish  his  case  against  one  defendant, 
but  obtained  a  verdict  under  the  direction  of  the  learned  judge  against 
the  other,  who  was  proved  to  be  a  common  carrier.  Atcherley,  Serjt., 
in  the  ensuing  tei-m,  moved  for  a  rule  to  show  cause  why  a  nonsuit 
should  not  be  entered,  on  the  ground  that  the  action  was  founded  on 
a  contract ;  that,  if  the  declaration  had  been  framed  in  assumpsit,  the 
plaintiff  could  not  have  recovered  against  one  only  of  the  defendants  ; 
and  that  the  rights  of  parties  in  this  respect  were  not  to  be  changed  by 
varying  the  form  of  declaration.    A  rule  nisi  having  been  granted, 

Alexander,  showed  cause. 

Atcherley,  Serjt.,  and  Crompton,  contra.  Cur.  adv.  vult.^ 

Patteson,  J.  This  is  an  action  against  carriers  for  negligence. 
A  verdict  was  found  for  the  plaintiff  against  one  of  the  defendants 
only ;  and,  upon  a  rule  for  a  new  trial  having  been  obtained,  the 
ease  was  argued  in  last  Easter  term  before  my  Brothers  Littledale^ 
Coleridge,  and  myself. 

The  form  of  the  declaration  is  in  case,  and  differs  from  that  used  in 
Bretherton  v.  Wood,  3  B.  &  B.  54,  in  this,  that  it  contains  no  positive 
averment  that  the  defendants  were  carriers  ;  whereas  in  Bretherton  v. 
Wood,  supra,  there  was  an  averment  that  the  defendants  were  pro- 
prietors of  a  stage  coach  for  the  carriage  and  conveyance  of  pas- 
sengers for  hire  from  Bury  to  Bolton.  The  present  declaration  states 
simply  that  the  plaintiff  delivered  to  the  defendants,  and  the  defendants 
received  from  the  plaintiff,  goods  to  be  carried  for  hire  from  A.  to  B. 
It  is  therefore  consistent  with  the  defendants  being  common  carriers, 
or  being  hired  on  the  particular  occasion  only.  Upon  the  trial  it  was 
proved  satisfactorily  that  the  defendant  against  whom  the  verdict  was 
found  "was  a  common  carrier ;  and  it  does  not  appear  to  have  been 
objected,  at  that  time,  that  proof  of  an  express  contract  between  the 
plaintiff  and  the  defendants  was  necessary  in  order  to  sustain  the 
declaration.  If  such  proof  was  not  necessary,  it  can  only  be  because 
the  declaration  may  be  read  as  founded  on  the  general  custom  of  the 
realm  ;  and,  if  it  may  be  so  read,  the  Court  after  verdict  must  so  read 
it ;  and  then  the  case  of  Bretherton  v.  Wood,  supra,  is  directly  in  point 
in  favor  of  the  plaintiff. 

Upon  consideration,  we  are  of  opinion  that  the  declaration  may  be 
so  read.    The  practice  appears  to  have  been  in  former  times  to  set  out 

46 
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the  custom  of  the  realm  ;  but  it  was  afterwards  very  properly  held  to 
be  unnecessary  so  to  do,  because  the  custom  of  the  realm  is  the  law, 
and  the  Court  will  take  notice  of  it,  and  the  distinction  has  for  many 
years  prevailed  between  general  and  special  customs  in  this  respect. 
Afterwards  the  practice  appears  to  have  been  to  state  the  defendants 
to  be  common  carriers  for  hire,  totidem  verbis.  That  however  was 
departed  from  in  Bretherton  v.  Wood,  supra,  to  a  considerable  extent, 
and  certainly  still  farther  upon  the  present  occasion. 

It  may  be  that  the  present  declaration  could  not  have  been  supported 
on  special  demurrer  for  want  of  some  such  averment ;  but  on  this  point 
we  are  not  called  upon  to  give  any  opinion.  It  does  not  state  that  the 
goods  were  delivered  to  the  defendants  at  their  special  instance  and 
request,  nor  contain  any  other  allegation  necessarily  applicable  to  an 
express  contract  only,  or  even  pointing  to  any  express  contract.  We 
cannot  therefore  say  that  it  shows  the  action  to  be  founded  on  con- 
tract :  and  it  is  sufficient  for  the  present  purpose,  if  the  language  in 
which  it  is  couched  is  consistent  with  its  being  founded  on  the  general 
custom  as  to  carriers. 

Taking  this  declaration,  therefore,  to  charge  the  defendants  as  com- 
mon carriers,  it  follows  that  it  is  strictly  an  action  on  the  case  for  a 
tort,  and  that  one  of  several  defendants  may  be  found  guilty  upon  it 
according  to  the  doctrine  established  in  Bretherton  v.  Wood,  supra. 
The  evidence  warrants  the  verdict  which  has  been  found,  and  we  can- 
not disturb  that  verdict.  We  purposely  abstain  from  giving  any  opin- 
ion, whether  the  doctrine  in  Govett  v.  Radnidge,  3  East,  62,  or  that 
in  Powell  v.  Layton,  2  N.  E.  365,  be  the  true  doctrine,  as  we  do  not 
feel  ourselves  called  upon  to  decide  between  them,  supposing  them  to 
differ. 

The  rule  must  be  discharged.  Jiule  discharged. 


BOOEMAN  V.  BEOWN. 

1842.    3  Queen's  Bench  (AdolpJius  §■  Ellis,  Neu  Series),  511. 

The  plaintiffs  in  error  declared  in  the  Queen's  Bench  against  the 
defendant  in  error : 

For  that,  whereas  before  and  at  the  time  of  the  committing,  &c.,  the 
said  plaintiffs  carried  on  the  trade  or  business  of  linseed  crushers,  at 
Branbridges,  in  the  county  of  Kent,  and  defendant  during  all  that  time 
carried  on  the  trade  or  business  of  an  oil  broker,  at  London  aforesaid  ; 
and  whereas  also,  before  the  time  of  the  committing,  &c.,  to  wit,  on 
&c.,  plaintiffs  had  retained  and  employed  defendant,  as  such  broker  as 
aforesaid,  to  sell  at  London  aforesaid,  for  and  on  behalf  of  them,  plain- 
tiffs, certain  quantities,  to  wit,  30  tuns,  of  linseed  oil,  and  to  deliver  the 
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same  in  the  port  of  London  aforesaid,  according  to  the  terms,  of  the  con- 
tract or  contracts  of  sale,  to  such  person  or  persons  as  should  become 
the  purchaser  or  purchasers  thereof,  for  certain  reasonable  commission 
and  reward  to  defendant  in  that  behalf,  which  retainer  and  employment 
defendant  then  accepted:  and  whereas  also,  before  the  committing,  &c., 
to  wit  on,  &c.,  defendant,  as  such  broker  as  aforesaid,  in  pursuance  of 
the  said  retainer  and  employment,  and  being  duly  authorized  by  plain- 
tiffs and  one  James  Graham  Peacock  in  that  behalf,  made  a  certain 
contract  between  the  said  plaintiffs  and  the  said  J.  G.  Peacock,  whereby 
plaintiffs  sold  to  the  said  J.  G.  P.,  and  the  said  J.  G.  P.  purchased  of 
plaintiffs,  the  said  30  ^s  of  linseed  oil  at  the  price  of  £42  10s.  per 
tun,  usual  allowances,  to  be  delivered  in  the  river  Thames,  10  tuns  the 
last  fourteen  days  in  March  then  next,  10  tuns  the  last  fourteen  days 
in  April  then  next,  10  tuns  the  last  fourteen  days  in  Maj'  then  next, 
and  the  amount  of  each  parcel  to  be  paid  for  from  delivery  in  ready 
money,  less  2^  per  cent,  discount ;  which  said  contract  the  said  plain- 
tiffs and  J.  G.  P.  then  respectively  accepted ;  and  whereas  also,  after 
the  making  of  the  said  contract,  plaintiffs,  in  pursuance  thereof,  con- 
signed to  defendant,  at  London  aforesaid,  in  the  last  fourteen  days  of 
March  and  April  respectively,  two  several  parcels  of  linseed  oil  of  10 
tuns  each,  to  be  delivered  by  him  to  the  said  J.  G.  P.  upon  the  price 
of  the  amount  thereof  being  paid  by  the  said  J.  G.  P.  to  defendant  in 
ready  money,  less  2^  per  cent,  discount,  and  defendant  then  delivered 
the  same  respectively  to  the  said  J.  G.  P.  upon  such  paj'ment  thereof 
being  so  made  ;  and  whereas  also,  after  the  making  the  said  contract, 
and  in  pursuance  thereof,  and  of  such  retainer  and  employment  as 
aforesaid,  to  wit,  on  &c.,  plaintiffs  consigned  to  defendant,  as  such 
broker  as  aforesaid,  at  London  aforesaid,  by  a  certain  barge  or  vessel 
called  the  "Barham,"  10  other  tuns  of  linseed  oil,  being  the  residue  of 
the  said  30  tuns  comprised  in  the  said  contract,  to  be  delivered  by  said 
.defendant  to  the  said  J.  G.  P.  upon  payment  of  the  price  thereof  hy  the 
said  J.  G.  P.  to  defendant ;  and  the  said  last  mentioned  10  tuns  of 
linseed  oil,  being  so  consigned,  afterwards,  to  wit,  on  &c.,  arrived  in 
London  aforesaid  on  board  of  the  said  barge  or  vessel,  of  all  which  the 
defendant  then  had  notice,  and  then  took  upon  himself  the  deliverj'  of 
the  last  mentioned  10  tuns  of  linseed  oil  according  to  the  terms  of  the 
said  contract ;  and  thereupon  it  became  and  was  the  duty  of  the  de- 
fendant, as  such  broker  as  aforesaid,  to  use  all  reasonable  care  and 
diligence  that  the  said  10  tuns  of  linseed  oil  should  not  be  delivered  to 
the  said  J.  G.  P.,  or  any  other  person,  without  the  price  thereof  being 
paid  to  him,  defendant,  according  to  the  terms  of  the  said  contract : 
Yet  defendant,  not  regarding  his  said  duty,  but  contriving  and  intend- 
ing to  defraud  and  injure  plaintiffs,  did  not  nor  would  use  reasonable 
care  and  diligence  that  the  said  last  mentioned  10  tuns  of  linseed  oil 
should  not  be  delivered  to  the  said  J.  G.  P.,  or  any  other  person,  with- 
out the  price  thereof  being  paid  to  defendant,  but  wholly  neglected  and 
refused  so  to  do ;  and  so  negligently  and  carelessly  behaved  in  the 
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premises,  that,  by  and  through  the  mere,  carelessness  and  negligence  of 
defendant,  the  said  last  mentioned  10  tuns  of  linseed  oil,  after  the 
arrival  thereof  at  London  aforesaid,  to  wit,  on  &c. ,  were  delivered  to 
certain  persons  carrying  on  trade  under  the  firm  of  Messrs.  John  Hare 
and  Co.,  at  Bristol,  without  the  price  for  the  same  or  any  part  thereof 
being  paid  by  the  said  J.  G.  P.,  or  any  other  person,  to  defendant ;  by 
reason  whereof,  and  of  the  said  J.  .6.  P.  having  become  a  bankrupt, 
and  being  unable  to  pay  for  the  said  oil,  plaintiffs  have  lost  and  been 
deprived  of  the  said  oil,  and  the  price  and  value  thereof;  to  the  dam- 
age, &c. ;  and  therefore,  &c. 

Pleas.  1.  Not  guilty.  2.  That  plaintiffs  did  not  consign  to  defend- 
ant nor  did  defendant  take  upon  Itself  the  delivery  of  the  said  last 
mentioned  10  tuns  of  oil  in  manner,  &c.  3.  That  plaintiffs  had  not 
retained  or  employed  defendant  as  such  broker  as  in  the  declaration 
mentioned  to  sell  the  said  linseed  oil  in  the  said  declaration  mentioned, 
and  to  deliver  the  same  for  commission  or  reward  to  defendant  in  that 
behalf,  nor  did  defendant  accept  such  retainer  and  employment,  in 
manner,  &c.    Issues  thereon. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Sittings  in  London 
after  Hilary  term,  1839,''  the  plaintiffs  had  a  verdict  Sir  J.  Campbell, 
Attorney-General,  in  Easter  term,  .1839,  obtained  a  rule  to  show  cause 
why  the  judgment  should  not  be  arrested. 

[After  argument,  the  Court  of  Queen's  Bench  held,  that  the  rule  for 
arresting  the  judgment  should  be  made  absolute.] 

The  plaintiffs  brought  error  in  the  Exchequer  Chamber. 

Cleasby,  for  plaintiffs  in  error. 

Sutt,  contra. 

[Arguments  omitted.] 

TiNDAL,  C.  J.  The  judgment  for  the  plaintiffs  in  the  Court  below 
(who  are  also  the  plaintiffs  in  error)  having  been  arrested  on  the 
ground  of  the  insufficiency  of  the  declaration,  the  whole  question  before 
us  turns  on  the  form  of  the  action  brought,  and  on  the  declaration 
itself. 

The  defendant  makes  two  objections  to  the  plaintiff's  right  to  recover 
in  this  action.  First,  that  the  action  is  brought  for  a  nonfeasance  only, 
not  for  a  misfeasance,  and  on  that  account  it  should  have  been,  as  he 
contends,  an  action  of  contract,  not  an  action  of  tort ;  and  secondly, 
that  the  duty  stated  in  the  declaration  does  not  arise  from  the  facts 
therein  alleged. 

That  there  is  a  large  class  of  cases  in  which  the  foundation  of  the 
action  springs  out  of  privity  of  contract  between  the  parties,  but  in 
which,  nevertheless,  the  remedy  for  the  breach  or  non-performance  is 
indifferently  either  assumpsit  or  case  upon  tort,  is  not  disputed.  Such 
are  actions  against  attorneys,  surgeons,  and  other  professional  men,  for 

1  The  cause  had  been  tried  hefore,  and  a  new  trial  granted.  Boorman  v.  Brown, 
9  A.  &  E.  487. 
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want  of  competent  skill  or  proper  care  in  the  service  they  undertake  to 
render ;  actions  against  common  carriersj  against  ship-owners  on  bills 
of  lading;  against  bailees  of  different  descriptions :  and  numerous  other 
instances  occur  in  which  the  action  is  brought  in  tort  or  contract^  at  the 
election  of  the  plaintiff.  And  as  to  the  objection  that  this  election  is 
only  given  where  the  plaintiff  sues  for  a  misfeasance  and  not  for  a  non- 
feasance, it  may  be  answered  that  in  many  cases  it  is  extremely  diffi- 
cult to  distinguish  a  mere  nonfeasance  from  a  misfeasance ;  as  in  the 
particular  case  now  before  us,  where  the  contract  stated  in  the  declara- 
tion on  the  part  of  the  broker  is,  in  substance,  to  deliver  the  goods  of 
the  plaintiffs  to  the  purchaser  on  payment  of  the  price  in  ready  money, 
and  where,  if  the  broker  delivers  without  receiving  the  price,  the  breach 
of  his  direct  undertaking  is  as  much  a  wrongful  act  done  by  him,  that 
is,  a  misfeasance,  as  it  is  a  nonfeasance,  the  distinction  between  the  two 
being  in  that  case  very  fine  and  scarcely  perceptible.  But  further,  the 
action  of  case  upon  tort  very  frequently  occurs  where  there  is  a  simple 
non-performance  of  the  contract,  as  in  the  ordinary  instance  of  case 
against  ship-owners,  simply  for  not  safely  and  securely  delivering  goods 
according  to  their  bill  of  lading ;  and  as  in  the  case  of  Coggs  v.  Ber- 
nard, 2  Ld.  Raym.  909,  where  an  undertaking  is  stated  in  the  declara- 
tion as  the  ground  of  action  ;  and  to  give  no  further  instance,  the  case 
of  Marzetti  v.  Williams,  1  B.  &  Ad.  415,  where  the  decision  that  the 
plaintiff  was  entitled  to  nominal  damages  without  proof  of  any  actual 
damage,  rests  entirely  on  the  consideration  that  the  action,  an  action 
on  the  case,  was  founded  on  a  contract,  not  on  a  general  duty  implied 
by  law. 

The  principle  in  all  these  cases  would  seem  to  be  that  the  contract 
creates  a  duty,  and  the  neglect  to  perform  that  duty,  or  the  non- 
feasance, is  a  ground  of  action  upon  a  tort. 

As  to  the  second  objection,  we  cannot  but  think  the  duty,  upon  the 
breach  of  which  this  action  is  founded  j  arises  by  necessary  inference 
from  the  terms  of  the  contract  between  the  plaintiffs  and  the  defendant 
as  set  forth  in  the  declaration.  The  defendant  is  there  stated  to  have 
been  retained  by  the  plaintiffs  as  their  broker  to  sell  certain  goods, 
and  to  deliver  the  same  according  to  the  terms  of  the  contract  to  such 
person  as  should  become  the  purchaser ;  and  the  declaration  then 
proceeds  to  allege  that  the  defendant,  as  such  broker,  made  a  certain 
contract  between  the  plaintiffs  and  one  Peacock,  whereby  he  sold  to 
Peacock,  and  Peacock  purchased  of  the  plaintiffs,  the  oil  therein  men- 
tioned, at  certain  times  of  delivery,  the  amount  of  each  parcel  to  be 
paid  for  from  delivery  in  ready  money ;  and  coupling  together  the 
terms  of  the  particular  contract  made  by  the  defendant  with  the  terms 
of  the  defendant's  retainer  by  the  plaintiffs,  we  think  it  amounts  to  an 
express  contract  on  the  part  of  the  defendant  to  deliver  what  he  sold 
on  the  payment  of  ready  money  only ;  and  that  the  duty  of  the  broker 
arose  from  this  express  contract  so  stated  in  the  declaration,  and  not 
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simply  from  his  character  of  broker,  which  the  Court  of  Queen's  Bench 
appears  to  have  considered  to  be  the  meaning  of  the  declaration. 

We  therefore  think  the  plaintiffs  are  entitled  to  the  judgment  of  the 
Court  in  their  favor.  Judgment  reversed. 

The  judgment  of  the  Exchequer  Chamber  was  affirmed  in  the  House 
of  Lords;  11  Clark  &  Finnelly,  1. 


COURTENAY  v.  EARLE. 

1850.     10  Common  Bench,  73.1 

The  first  count  of  the  declaration  stated,  that,  before  and  at  the  time 
of  the  committing  of  the  several  grievances  thereinafter  mentioned,  the 
defendant  and  one  Horatio  Hammick  carried  on  business  in  co-partner- 
ship under  and  by  the  name,  style,  and  firm  of  Hammick  &  Earlq ; 
that,  on  the  22d  of  May,  1848,  the  plaintiff  accepted  and  delivered  to 
the  said  Hammick  &  Earle,  at  their  request,  a  certain  bill  of  exchange 
for  £161  13s.  drawn  by  the  said  Hammick  &  Earle  upon  the  plaintiff, 
and  payable  to  their  order  three  months  after  the  date  thereof ;  that, 
before  the  said  bill  became  due,  to  wit,  on  the  14th-  of  August,  1848, 
the  plaintiff  accepted,  and  delivered  to  the  said  Hammick  &  Earle,  at 
their  request,  who  then  took  and  received  of  and  from  the  plaintiff,  a 
certain  other  bill  of  exchange  for  the  sum  of  £94  10s.,  drawn  by  the 
said  Hammick  &  Earle  upon  the  plaintiff,  and  payable  to  their  order 
three  months  after  date,  for  and  on  account  of  so  much  of  the  said  sum 
of  £161  13sl,  and  which  said  last-mentioned  bill  was  duly  paid  by  the 
plaintiff  when  the  same  became  due ;  that  the  plaintiff,  to  wit,  on  the 
day  and  in  the  year  aforesaid,  and  before  the  said  bill  for  £161  13s. 
became  due,  paid  to  the  said  Hammick  &  Earle,  who  then  accepted  and 
received  of  and  from  the  plaintiff,  a  certain  large  sum  of  monej',  to  wit, 
the  sum  of  £45,  for  and  on  account  of  the  residue  of  the  said  bill  and 
sum  of  £161  13s. ;  and  that  thereupon  it  became  and  was  the  duty  of 
the  defendant  to  indemnify  the  plaintiff,  and  to  provide  for,  pay,  and 
discharge  the  said  bill  for  £161  13s.,  to  the  extent  and  amount  of  the 
said  two  sums  of  £94  10s.  and  £45  respectively:  Breach,  that  the 
defendant  neglected  to  indemnify  the  plaintiff,  and  that,  by  reason 
thereof,  an  action  was  brought  against  the  plaintiff  by  the  holders  of 
the  bill  for  £161  13s.,  and  he  was  compelled  to  pay  the  amount  with 
costs. 

The  third  count  stated,  that,  before  the  said  bill  so  accepted  by  the 
plaintiff  for  £94  10s.  became  due,  to  wit,  on  the  27th  of  October,  1848, 
the  plaintiff,  at  the  request  of  the  defendant  and  of  the  said  Hammick 

1  Arguments  omitted. 
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&  Eaiie,  and  for  their  accommodation,  and  without  any  valuable  con- 
sideration other  than  thereinafter  next  mentioned,  accepted  a  certain 
other  bill  for  the  sum  of  £95  10s.  6d.,  payable  to  the  order  of  the 
said  Hammick  &  Earle,  three  months  after  date  thereof;  that  in  con- 
sideration of  such  acceptance,  the  defendant  then  undertook  and  agreed 
with  the  plaintiff  to  provide  a  certain  sum,  to  wit,  £50,  in  part  payment 
of  the  said  acceptance  for  the  said  sum  of  £94  10s.,  at  the  time  when 
the  same  became  due;  nevertheless,  the  defendant,  disregarding  his 
duty  in  that  behalf,  did  not  nor  would,  nor  did  nor  would  the  said 
Hammick  &  Earle,  provide  the  said  sum  of  £50,  or  any  other  sum  or 
sums,  in  such  part  payment  as  aforesaid,  but,  on  the  contrary  thereof, 
wholly  neglected  and  refused  so  to  do,  although  the  plaintiff,  on  the 
faith  of  the  said  undertaking  to  provide  the  said  sum  of  £50,  delivered 
to  the  defendant  the  said  acceptance  for  the  said  sum  of  £95  10s.  6(?. : 
yet  that  the  defendant  did  not  nor  would,  nor  did  nor  would  the  said 
Hammick  &  Earle,  return  or  deliver  up  the  said  acceptance  for  the 
said  sum  of  £95  10s.  6c?.,  or  provide  for  or  pay  the  same  when  the 
same  became  due  ;  whereby  the  plaintiff  lost  the  said  sum  of  £50,  and 
was  compelled  to  pay  the  said  amount  of  the  said  bill  for  £95  10s.  Qd., 
to  wit,  to  one  J.  S.,  the  holder  thereof,  who  sued  the  plaintiff,  &c. 

The  fourth  count  stated,  that,  at  the  time  of  the  writing  by  the 
defendant,  and  receiving  by  the  plaintiff,  of  the  letter  thereinafter  men- 
tioned, and  before  and  at  the  time  of  the  committing  of  the  grievances 
thereinafter  mentioned,  to  wit,  on  the  13th  of  February,  1849,  the 
defendant  and  plaintiff  had  divers  dealings  and  transactions  together, 
and  there  were  then  outstanding  in  the  hands  of  one  J.  S.,  who  was 
then  the  holder  thereof,  two  bills  of  exchange  drawn  by  the  defendant 
and  Hammick,  under  the  name,  style,  and  firm  of  Hammick  &  Earle, 
upon,  and  accepted  by  the  plaintiff,  that  is  to  say,  a  bill  of  the  22d  of 
Maj',  1848,  for  £161  13s.,  payable  to  the  order  of  Hammick  &  Earle 
three  months  after  date,  and  also  a  bill  of  the  27th  of  October,  1848, 
for  £95  10s.  &d.,  at  three  months  ;  that  thereupon  the  defendant,  before 
the  committing  of  the  grievances  thereinafter  mentioned,  to  wit,  on  the 
13th  of  February,  1849,  wrote  and  sent  to  the  plaintiff  a  certain  letter 
and  proposal,  in  the  words  and  figures  following,  that  is  to  say,  — 
"196  Piccadilly,  Feb.  13,  1849.  Dear  Sir  (meaning  the  plaintiff), — 
I  (meaning  thereby  the  defendant)  called  on  you  to-day,  &c.  My  pro- 
posal is,  that  you  shall  give  us  a  cheque  for  £41  12s.  Ad.,  and  two  bills 
for  the  remaining  £100,  one  at  three,  and  the  other  at  four  months,  or, 
if  it  should  be  inconvenient,  j^our  cheque  can  be  dated  a  week  hence. 
If  you  assent  to  this,  I  will  engage  to  get  you  back  the  two  bills  J.  S. 
now  holds  (meaning  the  said  bills  for  £161  13s.  and  £95  10s.  6d.),  or, 
failing  that,  to  return  you  the  two  bills  I  contemplate  drawing  on  j'ou. 
Henry  Earle."  That  thereupon  the  plaintiff  afterwards,  and  before  the 
committing  of  the  grievances,  &c.,  to  wit,  on  the  13th  of  March,  1849, 
wrote  and  delivered  to  the  defendant  a  cheque  for  the  sum  of  £24  8s. 
4d  on  Messrs.  Hoare  &  Co.,  bankers,  and  then  proposed  to  the  defend- 


728  COUKTENAT  V,  EAELE. 

ant  to  reduce  the  sum  of  £41  12s.  4cl.  in  the  said  letter  of  the  defendant 
mentioned,  to  the  sum  of  £24  8s.  id,,  and  that  the  defendant  should 
accept  the  said  sum  of  £24  8s.  4<?.  instead  of  the  proposed  sum  of  £41 
12s.  id.,  and  on  the  terms  of  the  said  letter  of  the  defendant",  that  the 
plaintiff  also  sent  and  delivered  to  the  defendant  two  bills  of  exchange 
for  the  remaining  £100  in  the  said  letter  mentionedi  according  to  the 
intent  of  the  said  letter,  drawn  by  the  defendant  and  Hammick  under 
the  name,  style,  and  firm  of  Hammick  &  Earle,  upon,  and  accepted  by, 
the  plaintiff  for  £50  8s.  6d:,  and  £50  4s.  6d.,  at  three  and  four  months 
respectivelj',  payable  to  the  order  of  Hammick  &  Earle ;  that  the 
defendant  thereupon  received  the  cheque  and  its  amount  from  Messrs. 
Hoare  &  Co.,  and  then  consented  to  the  said  proposal,  and  accepted 
the  said  cheque  and  its  proceeds  instead  of  the  said  sum  of  £41  12s. 
id.,  and  also  accepted  the  said  two  bills  for  the  remaining  £100,  upon 
the  terms  and  conditions  in  the  said  letter  and  proposal  of  the  defend' 
ant,  and  not  otherwise ;  that  it  thereupon  became  and  was  the  duty  of 
the  defendant  to  get  back  and  return  and  deliver  up  to  the  plaintiff  the 
two  bills  so  held  by  the  said  J.  S.,  or  to  return  to  the  plaintiff  the  two 
bills  which  the  defendant  so  contemplated  drawing,  and  which  were  so 
in  fact  drawn  on  the  plaintiff,  and  accepted  by  him  and  delivered  to  the 
defendant  as  aforesaid ;  3'et  that  the  defendant,  disregarding  his  duty 
in  that  behalf,  and  although  a  reasonable  time  in  that  behalf  had  elapsed 
before  the  commencement  of  the  suit,  and  though  often  requested  by 
the  plaintiff  so  to  do,  did  not  nor  would  get  back  for  the  plaintiff  the 
two  bills  so  held  by  J.  S.,  or  either  of  them,  but  wholly  failed  to  get 
back  the  same,  or  return  or  deliver  up  the  same,  or  either  of  them,  to 
the  plaintiff,  and  neglected  to  return  to  the  plaintiff  the  said  two  bills^ 
or  either  of  them,  which  the  defendant  contemplated  drawing,  &c.,  to 
wit,  the  two  bills  for  £50  3s.  6d.  and  £50  4s.  6d.  ■  respectively,  and 
permitted  the  said  bill  for  £95  IDs.  6c?.  to  remain  outstanding  in  the 
hands  of  J.  S.,  contrary  to  his  duty  in  that  behalf,  and  also  permitted 
the  said  bill  for  £161  13s.  to  remain  outstanding  in  the  hands  of  P.  L. 
as  the  holder  thereof,  and  did  not  return  any  of  the .  said  bills  to  the 
plaintiff ;  whereby  the  plaintiff  was  compelled  to  pay  the  said  two  bUIs, 
together  with  costs,  to  the  holders  thereof. 

The  declaration  also  contained  a  count  in  trover. 

To  this  declaration  the  defendant  demurred  generally. 

Willes,  in  support  of  the  demurrer. 

Needham,  contra. 

Jekvis,  C.  J.  I  am  of  opinion  that  the  defendant  in  this  case  is 
entitled  to  the  judgment  of  the  Court.  If  the  case  of  Boorman  v. 
Brown,  3  Q.  B.  511,  11  Clark  &  Fin.  1,  were  an  authority  to  the  fall 
extent  to  which  it  has  been  pressed  by  Mr.  Needham,  no  doubt  the 
third  and  fourth  counts  here  might  well  be  joined  with  counts  in  tort. 
But,  upon  examination,  that  case  will  be  found  to  proceed  upon  this 
principle,  —  that,  where  there  is  an  employment,  which  employment 
itself  creates  a  duty,  an  action  on  the  case  will  lie  for  a  breach'  of  that 
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duty,  although  it  may  consist  in  doing  something  contrary  to  an  agree- 
ment made  in  the  course  of  such  employment j  by  the  party  upon  whom 
the  duty  is  oast.  And,  if  that  be  so,  the  case  is  reconcilable  with  the 
other  cases  with  which  it  has  been  supposed  to  conflict.  Before  that 
case,  it  had  been  supposed,  upon  the  authority  of  Corbett  v.  Packing- 
ton,  that  the  violation  of  a  bare  promise,  without  any  such  general 
duty,  might  be  the  subject  of  an  action  of  tort;  That  clearly  is  not 
so.  Without  altogether  destroying  the  well-known  distinction  between 
actions  of  contract  and  actions  of  tort,  I  think  we  cannot  hold  the 
counts  in  this  declaration  to  be  well  joined. 

Maule,  J.,    and  V.  Williams,   J.,   delivered  concurring  opinions. 
TAlFotiia),  J.,  concurred.  Judgment  for  defendant.  • 
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1856.     I  Hurlstone  ^  NornmniMO. 

The  declaration  in  this  case  was  as  follows:  For  that  the  plaintiff, 
at  the  defendant's  request;  delivered  to  the  defendant,  then  being  a 
livery  and  cart  stable-keeper,  a  certain  horse  of  the  plaintiff,  to  be  by 
him  taken  due  and  proper  care  of,  and  to  be  kept  in  a  separate  stall  in 
the  defendant's  stable,  for  reward  to  the  defendant  to  be  paid  by  the 
plaintiff  in  that  behalf.  And  the  defendant  accepted  the  care  and  cus- 
tody of  the  said  horse  upon  the  terms  aforesaid:  yet  he  would  not, 
whilst  he  so  had  '■  the  care  and  custody  of  such  horse  upon  the  terms 
aforesaid,  take  due  and  proper  or  any  care  thereof,  or  keep  it  in  a  sep- 
arate stall  as  aforesaid  ;  and  by  means  of  the  premises  the  same  horse 
was  so  injured  and  kicked  by  other  horses  that  the  same  horse  of  the 
plaintiff  became  and  was  of  no  use  or  value  to  the  plaintiff,  and  the 
plaintiff  was  deprived  of  the  use  thereof  and  has  been  compelled  to  hire 
other  horses,  from  time  to  time,  to  supplj'  the  place  of  the  said  horse. 
The  defendant  pleaded  first,  not  guilty;  secondly,  a  denial  that  the 
plaintiff  delivered  the  horse  to  the  defendant  to  be  taken  care  of,  &c.> 
as  alleged  in  the  declaration.  Issue  having  been  joined  on  the  pleas, 
the  cause  was  tried  before  Martin,  B.,  at  the  London  Sittings  after 
last  Trinity  Term,  when  a  verdict  was  found  for  the  plaintiff  with  £7 
damages.  No  certificate  was  granted.  The  Master  having  taxed  the 
plaintiff  his  full  costs,  the  defendant  took  out  a  summons  at  Chambers 
calling  on  the  plaintiff  to  show  cause  why  the  Master  should  not  review 
his  taxation ;  or  why  the  p&stea  and  judgment  thereon  should  not  be 
amended  by  striking  out  so  much  thereof  as  relates  to  costs.  The 
summons  was  heard  before  Crowder,  J.,  who  referred  the  matter  to  the 
Court. 
Prentice  having  obtained  a  rule  nisi  in  the  terms  of  the  summons. 
Lush  showed  cause.    The  question  is,  whether  this  declaration  is  in 
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assumpsit  or  case.  By  the  County  Court  Act,  13  and  14  Vict.  c.  61, 
s.  11,  a  plaintiff  who  recovers  in  a  superior  Court  a  sum  not  exceeding 
£20  in  an  action  of  "  covenant,  debt,  detinue,  or  assumpsit,  not  being 
an  action  for  breach  of  promise  of  marriage,"  or  a  sum  not  exceeding 
£5  "in  trespass,  trover,  or  case,  not  being  an  action  for  malicious  pros- 
ecution, or  for  libel,  or  for  slander,  or  for  criminal  conversation,  or  for 
seduction,"  shall  have  judgment  to  recover  such  sum  only,  and  no  costs. 
This  is  an  action  on  the  case.  It  is  true  that  the  cause  of  action  origi- 
nates in  contract,  but  it  is  one  for  which  the  plaintiff  might  sue  either 
in  assumpsit  or  case,  and  he  has  adopted  the  latter  form,  [Martin,  B. 
If  a  plaintiff  declares  in  case,  he  must  declare  upon  the  general  duty 
of  every  person  to  conduct  himself  with  care.  J  In  Govetty.  Badnidge, 
3  East,  62,  the  declaration  stated  that  the  defendants  had  the  loading 
of  a  hogshead  of  the  plaintiff  for  certain  reward,  and  they  so  negli- 
gently conducted  themselves  in  the  loading,  that  by  reason  thereof  the 
hogshead  was  let  fall  and  damaged ;  and  it  was  held  that  the  gist  of 
the  action  was  the  tort,  and  not  the  contract  out  of  which  it  arose. 
[Martin,  B.  In  Jiretherton  v.  Wood,  3  B.  &  B.  54,  which  was  an  action 
against  a  stage-coach  proprietor  for  injury  to  a  passenger  by  upsetting 
the  coach,  it  was  held  that  the  action  was  founded  in  tort.  But  in  the 
case  of  carriers,  the  custom  of  the  realm  imposes  on  them  a  duty  to 
carry  safely,  and  a  breach  of  that  duty  is  a  breach  of  the  law,  for  which 
an  action  lies  founded  on  the  common  law,  and  which  does  not  require 
a  contract  to  support  it.  So  in  the  case  of  a  farrier  who  shod  a  horse 
negligently,  he  might  be  sued  in  tort.]  He  also  referred  to  Powell  v. 
Layton,  2  N.  R.  365. 

Prentice  appeared  to  support  the  rule,  but  was  not  called  upon  to 
argue. 

Pollock,  C.  B.  The  rule  must  be  absolute.  "Where  the  foundation 
of  the  action  is  a  contract,  in  whatever  way  the  declaration  is  framed, 
it  is  an  action  of  assumpsit ;  but  where  there  is  a  duty  ultra  the  con- 
tract, the  plaintiff  may  declare  in  case. 

Alderson,  B.  I  am  of  the  same  opinion.  The  right  of  the  plaintiff 
to  sue  at  all  depends  on  a  contract,  and  consequently  it  is  an  action  of 
contract. 

Martin,  B.     I  am  of  the  same  opinion. 

Watson,  B.  The  action  is  clearly  founded  on  contract.  Formerl3', 
in  actions  against  carriers,  the  custom  of  the  realm  was  set  out  in  the 
declaration.  Here  a  contract  is  stated  by  way  of  inducement,  and  the 
true  question  is,  whether,  if  that  were  struck  out,  any  ground  of  action 
would  remain.  Williamson  v.  Allison,  2  East,  452.  There  is  no  duty 
independently  of  the  contract,  and  therefore  it  is  an  action  of  assumpsit. 

BuU  absolute. 
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I860.     2  Ellis  i-  Ellis,  844.1 

DiGBY  had  obtained  a  rule,  calling  on  the  plaintiflf  to  show  cause 
why  the  Master's  taxation  of  costs  in  this  action  should  not  be  set 
aside,  and  the  plaintiff's  costs  disallowed. 

The  action  had  been  brought  to  recover  the  value  of  a  bale  of 
canvas,  which  had  been  consigned  to  the  defendants  at  their  station 
at  Gloucester,  to  be  carried  to  their  station  at  Farringdon  Road. 

The  declaration  stated  that  the  plaintiff  sued  the  defendants,  "  For 
that  the  defendants  were  common  carriers  of  goods  for  hire  upon  and 
along  The  Great  Western  Railway  from  Gloucester  to  Farringdon 
Road,  and  the  plaintiff,  at  the  request  of  the  defendants,  caused  to  be 
delivered  to  them  as  such  carriers,  and  they  accepted  and  received, 
certain  goods,  to  wit,  fifteen  bales  of  canvas,  of  the  plaintiff,  to  be 
taken  care  of  and  safely  and  securel3'  carried  and  conveyed  by  the 
defendants,  as  such  caiTiers,  upon  and  along  the  said  railway  from 
Gloucester  to  Farringdon  Road  aforesaid  ;  and  there,  within  a  reason- 
able time  in  that  behalf,  to  be  safely  and  securely  delivered  by  the 
defendants  to  the  plaintiff  for  reward  to  the  defendants  in  that  behalf: 
yet  the  defendants,  not  regarding  their  duty  in  that  behalf,  did  not 
take  care  of  the  said  goods,  or  safely  or  securely  convey  the  same  from 
Gloucester  to  Farringdon  Road,  nor  there  within  a  reasonable  time,  or 
at  any  time,  safely  or  securely  deliver  the  same  to  or  for  the  plaintiff, 
although  a  reasonable  time  for  such  delivery  had  elapsed  before  the 
commencement  of  this  action ;  but  so  carelessly  and  negligently  con- 
ducted themselves  with  respect  to  the  said  goods,  that,,  by  reason  of 
their  negligence  and  carelessness,  one  bale  of  the  said  goods,  contain- 
ing canvas  covers  and  rick  cloths,  became  and  was  and  is  wholly  lost 
to  the  plaintiff.    And  the  plaintiff  claims  £50." 

The  defendants  suffered  judgment  by  default,  and  on  a  writ  of 
inquiry  a  verdict  was  found  for  the  plaintiff  for  £11  5s.  the  value  of 
the  bale  of  canvas  lost. 

The  defendants  took  out  a  summons  calling  on  the  plaintiff  to  show 
cause  why  he  should  not  be  deprived  of  his  costs  by  a  suggestion  on 
the  roll  or  otherwise,  and  why,  on  payment  of  £11  5s.,  without  costs, 
by  the  defendants,  all  further  proceedings  should  not  be  stayed.  The 
summons  was  heard  by  Blackburn,  J.,  and  the  question  was  then  raised 
before  him  whether  the  action  was  not  an  action  of  contract,  within 
Stat.  19  &  20  Vict.  c.  108,  s.  30.^    The  learned  judge  referred  the 

1  Arguments  omitted.  —  Ed, 

'^  This  statute  enacts,  that  where  an  action  of  contract  is  brought  in  a  Superior 
Court  to  recover  a  sum  not  exceeding  £20,  and  the  defendant  in  the  action  suffers 
judgment  by  default,  the  plaintiff  shall  recover  no  costs  unless  by  order  of  the  Court 
or  a  judge.  —  Ed. 
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matter  to  the  Court ;  and  it  was  agreed,  at  his  sugjgestion,  that  the 
plaintiff's  costs  should  be  taxed,  subject  to  the  present  motion ;  which 
was  accordingly  done.    - 

Macnamara  showed  cause. 

Digby,  contra. 

CocKBUEN,  G.  J.  I  am  of  opinion  thatthis  rule  must  be  'discharged. 
I  own  I -regret  that  the  law  should  remain  in  a  somewhat  anomalous 
position  on  this  question ;  and  that,  as  in  this  particular  case>  a  party 
Who  has  an  option  to  sue  either  for  a  breach  of  contract  Or  for  a  viola- 
tion of  duty,  should  get;  his  costs  or  lose  them  according  as  he  has 
framed  his  declaration  in  the  one  way  or  in  ■  the  other.  It  would  have 
been  better  if  the  Legislature  had  more  clearly  indicaited  their  inten- 
tion; but  it  is  not  our  province  to  legislate  for  them.  The  statute 
deprives  a  plaintiff  of  costs j  in  the'  event  of  a  judgment  by  default, 
where  an  action  of  contract  is  brought  in  a  Superior  ■  Court  to  recover 
a  sum  not  exceeding  £20.  The  question  therefore  is,  whether  the 
present  is  an  action  of  contract  or  on  the  case.  Now,  whatever  may 
be  the  distinction  between  an  obligation'  arising  out  of  a  contract  and 
a  duty  imposed  by  the  common  law  on  persons  entering  into  a  contract, 
it  is  impossible  to  refer  to  the^  cases  to  which  our  attention  has  been 
called;  without  seeing  that  they  establish  that  a  duty  was  imposed  upoil 
the  defendants  in  the  present'  case,  by  the  custom  of  the  realm,  so  soon 
as  they  entered  into  the  contract  with  the  plaintiff,  and  independently 
of  tha  terms  of  the  conta-act  itself.  The  plaintiff  might,  had  he  thought 
fit,  have  brought  his  action  on  the  contract ;  but  he  was  also  entitled  to 
sue  the  defendants  for  the  breach  of  their  common -law  duty.  Having 
chosen  the  latter  coui-se,  he  cannot,'  according  to  the  •  authorities^  be 
said  to  have  brought- an  action  of  contract  ?  although,  therefore,  he  has 
recovered  less  than  £20  by  a  judgment  by  default,  he  is  not  deprived 
of  his  costs  by  Stat.  19  &  20  Vict.  c.  10&,  s.  30.  The  action  is  an 
action  on  the  case  not  in  form  only  but  in  substance. 

Crompton,  J.  I  am  of  the  same  opinion.'  When  enacting  stat.  13  & 
14  Vict.  c.  %1,  s.  11,  the  Legislature  appears  to  have  thought  that  it 
was  necessary  to  specify  thedifferent  kinds  of  actions  bf  contract  and 
of  tort  respectively;  "  covenant,  debt,  detinue,  or  assumpsit"  being 
mentioned  on  the  one  band,  and' "  trespass,  trover, -or  ease"  on  the 
other.  That  enactment  contains  an  exception  of  the  case  of  a  judg-' 
mentby  default;  an  exception  which  is  taken  away,'  as  regards  actions- 
of  contract,  by  stat.  19  &  20  Vict.  c.  108,  s.  30;  which  however,  curi- 
ously enough,  leaves  untouched  the  case  of  a  judgment  by  default  in 
actions  of  tort.  It  follows  that  a  plaintiff  who  obtains  judgment  by 
default  in  an  action  on  the  case,  though 'for  the  very  smallest  amount, 
is  still  entitled  to  his  costs.  It  is  said,  for  the  defendants,  that  the 
present  is  substantially  an  action  of  contract  and  not  on  the  case. 
But  ever  since  Pozzi  v.  Shipton,  8  A.  &  E.  963,  it  has  been  settled, 
law  that  an  action  against  a  common  carrier,  as  such,  is  substantially 
an  action  of  tort  on  the  case,  founded  on  his  common-law  duty  to  carry- 
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safely  independently  of  the  particular  contract  whicli  he  makes.  Mar- 
shall y.  York,  Newcastle,  and  Berwick  Railway  Company,  11  C.  B. 
655,  is  a  recent  decision  to  that  eflfect.  It  is,  therefore,  impossible  for 
us  to  say  that  the  present  is  an  action  of  contract,  within  the  meaning 
of  Stat.  19  &  20  Vict.  c.  108,  s.  30. 

Hill,  J.  I  am  entirely  of  the  same  opinion.  The  Legislature 
seems  designedly,  in  stat.  13  &  14  Vict.  c.  61,  s.  11,  to  have  used 
more  precise  language  than  in  stat.  9  &  10  Vict.  c.  95,  s.  129  ;  giving 
in  the  later  statute  the  well-known  names  of  the  different  forms  of 
action,  "  covenant,  debt,  detinue,  or  assumpsit,"  "trespass,  trover,  or 
case,"  instead  of,  as  in  the  earlier,  making  general  reference  to  an 
"  action ""  founded  on  contract"  or  "  founded  on  tort."  Is,  then, 
the  present  an  action  on  the  case  or  aa  action  of  assumpsit?  Pozzi 
v.  Shipton,  supra,  and  Marshall  v.  York,  Newcastle,  and  Berwick 
Baihoay  Company,  11  C.  B.  655,  are  distinct  authorities  that  it  is 
the  former,  and  therefore  not  an  action,  of  contract,  within  stat.  19  «& 
20  Vict.  c.  108,  s.  30. 

Blackburn,  J.  I  am  of  the  same  opinion.  [His  Lordship  read 
stats.  9  &  10  Vict.  c.  95,  s.  129 ;  13  &  14  Vict.  c.  61,  s.  11  ;  and  19 
&  20  Viet.  c.  108,  s.  30.]  The  question  is,  is  this  an  action  of  eon- 
tract  or  on  the  case?  Marshall  v.  York,  Newcastle,  and  Berwick 
Jtailway  Company,  supra,  is  a-  distinct  decision  that  it  is  in  sub- 
stance, no  less  than  in  form,  an  action  on  the  case.  The  defendants 
there  were  held  liable  to  the  plaintiff,  a  servant  travelling  on  their 
line  with  his  master,  who  paid  his  fare,  for  the  loss  of  his  luggage ; 
although  not  only  was  the  declaration  not  framed  on  a  contract,  but 
there  was  no  contract  with  the  plaintiff  on  which  it  could  have  been 
framed.  That  is  a  conclusive  authority  that  a  common. carrier  is  liable 
to  an  action  for  a  breach  of  the  duty  imposed  on  him  by  the  custom  of 
the  realm,  apart  from  any  considerations  of  contract.  The  present  is 
an  action  of  that  description,  and  not  of  contract. 

Bule  discharged. 
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1877.    Law  Reports,  3  Queen's  Bench  Division  23.^ 

CoCKBDKN,  C.  J.  In  this  case  there  was  a  statement  of  claim  by 
which  the  plaintiff  claimed  £12  16s.  6d.  The  defendant  paid  that  sum 
into  Court,  and  the  plaintiff  took  it  out  in  satisfaction. 

The  question  is,  whether  the  plaintiff  is  entitled  to  recover  his  costs. 
His  right  to  them  is  regulated  by  30  &  31  Vict.  c.  142,  s.  5,  by  which 
it  is  enacted  that  if  the  plaintiff  in  an  action  in  the  Superior  Courts 
"  shall  recover  a  sum  not  exceeding  £20,  if  the  action  is  founded  on 

1  Statement  and  arguments  omitted.  —  Ed. 
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contract,  or  £10  if  founded  on  tort ;  "  he  shall  not  be  entitled  to  any 
costs  unless  he  has  a  certificate  of  the  judge,  or  an  order  of  the  Court. 

The.  amount  recovered  in  this  case  being  £12  16s.  Qd.,  it  follows  that 
if  the  action  is  founded  on  tort  the  plaintiff  is  entitled  to  costs,  if  on 
contract,  he  is  not  so  entitled.  Formerly,  when  there  were  forms  of 
action,  there  would  have  been  little  difficulty  in  determining  whether 
an  action  was  founded  on  contract  or  tort,  but  now  that  the  claim  is 
made  by  a  narration  of  facts,  it  does  not  always  clearly  appear  to 
which  class,  contract  or  tort,  the  case  properly  belongs.  Effect,  how- 
ever, must  be  given  to  the  distinction  made  by  the  Act  of  Parliament. 

If  there  is  an  express  contract,  and  the  act  complained  of  is  a 
breach  of  it,  the  action  is  clearly  founded  on  contract;  if  there  is 
no  contract  at  all,  but  the  act  is  an  unauthorized  intermeddling  with 
property,  it  is  clearly  founded  on  tort ;  but  the  difficulty  arises  in  a 
case  like  the  present,  where  there  is  undoubtedly  an  unauthorized 
intermeddling  with  property,  but  the  act  is  connected  with  a  contract 
originally  entered  into,  and  there  is  ground  for  regarding  it  as  founded 
on  that  contract,  or  some  new  contract  implied  from  the  circumstances. 

The  facts  of  the  present  case  are  that  the  plaintiff  had  agreed  to  sell 
a  quantity  of  composition  pipe  to  H.  Winfield  &  Co.,  and  had  delivered 
them  to  the  defendants  as  carriers,  consigned  to  the  purchasers.  This 
appears  from  the  statement  in  paragraph  2  to  be  the  ordinary  case  of 
delivery  to  a  carrier  for  a  purchaser,  and  when  that  is  the  case,  unless 
other  circumstances  appear,  it  is  regarded  as  a  contract  made  on  behalf 
of  the  consignee  by  the  consignor  as  his  agent.  See  what  is  said  by 
the  judges  in  Cork  Distilleries  Co.  v.  Great  Southern  and  Western  Ry.  Co. 
{Ireland),  Law  Rep.  7  H.  L,  277,  and  by  the  Lord  Chancellor,  Id.  278. 

It  further  appears  by  paragraph  3  that,  Winfield  &  Co.  becoming 
insolvent,  the  plaintiff  stopped  the  goods  in  transitu.  The  effect  of 
this  was,  no  doubt,  to  put  an  end  to  the  contract  of  carriage,  and  to 
revest  the  property  in  the  plaintiff.  The  plaintiff  afterwards  gave 
notice  to  the  defendants  to  hold  the  goods  to  his  order,  but  the  de- 
fendants notwithstanding  delivered  the  same  afterwards  to  Winfield 
(paragraph  3).  Under  these  circumstances,  it  may  no  doubt  be  said 
that  the  claim  of  the  plaintiff  arose  out  of  the  original  contract  of 
carriage,  and  was  in  that  way  founded  on  contract.  But  it  appears  to 
us  that  the  words,  "  founded  on  contract,"  mean  directly  founded  on 
contract,  and  not  remotely,  as  in  the  present  case.  In  reality,  what 
the  defendants  did  was  to  perform  the  original  contract  of  carrying, 
which  they  had  no  right  to  do  after  the  stopping  in  transitu.  The 
contract  was  put  a  stop  to  by  an  unusual  and  unexpected  event,  the 
stopping  in  transitu,  and  the  question  really  becomes  whether  that 
event  placed  the  plaintiff  and  the  defendants  in  the  relation  of  parties 
contracting  with  each  other,  or  in  the  relation  which  exists  where  one 
person  is,  without  any  intention  to  be  so,  in  the  possession  of  the 
property  of  another. 

In  the  present  case  the  plaintiff  gave  notice  to  the  defendants  to 
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hold  the  goods  to  his  order.  If  they  had  agreed  to  do  so  there  would 
have  been  a  contract ;  but  they  refuse  to  do  so,  and  deliver  the  goods 
to  the  purchaser.  It  appears  to  us  that  the  claim  of  the  plaintiff  is  not 
founded  on  any  existing  contract  between  him  and  the  defendants,  but 
on  the  wrongful  act  of  the  defendants  in  delivering  the  goods  as  they 
did.  The  contract  of  the  defendants  was  to  carry  and  deliver.  But 
under  the  circumstances  which  arose,  the  law  gave  the  plaintiff  the 
right  to  put  an  end  to  that  contract  and  to  demand  back  the  possession 
of  the  goods,  and  he  did  so.  From  that  time  the  retention  of  the 
goods,  and  the  dealing  with  them  by  the  defendants,  became  tortious. 

And  this  agrees  with  the  view  which  was  always  taken  of  such  a 
case  when  the  action  of  trover  existed.  For  such  a  misdelivery  after 
notice  was  always  treated  as  a  wrongful  conversion.  The  statute  in 
using  the  words  "  founded  on  tort"  may  be  fairly  regarded  as  having 
reference  to  such  cases  as  were  at  the  time  always  treated  as  cases  of 
tort.  Ordker  absolute. 
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1878.     Law  Reports,  3  Common  Pleas  Division,  389.1 

In  the  Court  of  Appeal. 

Action  claiming  the  return  of  a  picture,  or  its  value,  and  damages 
for  its  detention. 

The  cause  was  tried  before  Denman,  J.,  at  the  last  Michaelmas  Sit- 
tings at  Westminster.  It  appeared  that  the  plaintiffs,  who  are  picture- 
dealers,  had  bought  a  painting  which  purported  to  be  by  the  defendant, 
a  Royal  Academician  of  repute  ;  that,  on  the  30th  of  December,  1876, 
one  of  the  plaintiffs  took  it  to  the  defendant's  house  for  the  purpose  of 
ascertainmg  whether  or  not  it  was  genuine,  and  left  it  with  him  for 
examination,  taking  a  receipt  for  it ;  that  the  defendant,  finding  the 
picture  to  be  spurious,  refused  to  restore  it  to  the  plaintiffs  except  upon 
the  condition  of  their  acknowledging  it  to  be  a  forgery  and  'consenting 
to  erase  his  name  from  it ;  and  that,  the  plaintiffs  declining  to  accede  to 
these  conditions,  the  defendant  detained  the  picture. 

The  jury  assessed  the  value  of  the  picture  at  £10,  and  the  damages 
for  its  detention  at  Is.  The  learned  judge  refused  to  order  the  picture 
to  bo  delivered  up  to  the  plaintiffs,  and  directed  a  verdict  to  be  entered 
for  them  for  £10  Is.,  and  made  no  order  as  to  costs. 

The  master  declined  to  tax  the  plaintiffs'  costs,  on  the  ground 
that,  the  action  being  founded  on  contract,  and  not  on  tort,  the  plain- 
tiffs were,  under  s.  5  of  the  County  Courts  Act,  1867  (30  &  31  Vict. 
0.  142),  disentitled  to  costs,  not  having  recovered  a  sum  exceeding  £20.^^ 

1  The  statement  is  from  the  report  of  the  case  iu  the  Court  helow.  —  Ed. 
"  30  &  31  Vict.  c.  142,  s.  5  :  "  If  in  any  action  commenced  after  the  passing  of  this 
Act  in  any  of  her  Majesty's  superior  Courts  of  record,  the  plaintifl'  shall  recover  a  sum 
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Application  was  then  made  to  Field,  J.,  at  ehamters,  and  he  likewise 
refused  to  order  a  taxation.     The  plaintiffs  appealed  to  the  Court. 

Denman  and  Lindley,  JJ.,  refused  to  grant  plaintiffs'  application  for 
costs. 
Plaintiff  then  appealed  to  the  Court  of  Appeal. 
Finlay  {Day,  Q.  C,  with  him),  for  plaintiff. 
H.  Matthews,  Q.  C,  and  BagnaU  Wild,  for  the  defendant. 

Cur.  adv.  vidt. 

Bbamwell,  L.  J.  It  seems  to  me  that  the  question  in  this  case  is, 
what  is  the  meaning  of  the  words  "  in  any  action  founded- on  contract," 
and  "on  any  action  founded  on  tort."  Before  discussing  that,  it  should 
be  noticed  that  the  statute  applies,  whether  the  case  is  decided  by  ver- 
dict, demurrer,  or  other  means.  It  seems,  therefore,  inasmuch  as  no 
facts  are  known  when  the  decision  is  on  demurrer,  except  those  stated 
on  the  pleadings,  that  "  founded  on  contract,"  or  "founded  on  tort," 
must  mean  so  founded  on  the  face  of  the  pleadings.  If  so,  there  seems 
to  me  less  diflSculty  than  if  the  facts  of  the  case  are  to  be  considered. 
But  either  way  what  is  the  meaning  of  "  founded  on  contract,"  and 
"founded  on  tort"  ?  The  words  are  not  words  of  art  even  as  much 
as  ex  contractu  or  ex  delicto  would  be.  They  are  plain  English 
words,  and  are  to  have  the  meaning  ordinary  Englishmen  would  give 
them.  What  is  the  foundation  of  an  action  ?  Those  facts  which  it  is 
necessary  to  state  and  prove  to  maintain  it,  and  no  others.  This  really 
seems  a  truism ;  unless  those  necessary  facts  exist,  the  action  is  un- 
founded. All  other  facts  are  no  part  of  the  foundation.  There  is  a 
further  observation.  This  statute  passed  after  the  Common  Law  Pro- 
cedure Acts.  They  did  not  abolish  forms  of  action  in  words.  The 
Common  Law  Commissioners  recommended  that ;  but  it  was  supposed 
that,  if  adopted,  the  law  would  be  shaken  to  its  foundations ;  so  that 
all  that  could  be  done  was  to  provide  as  far  as  possible  that,  though 
forms  of  actions  remained,  there  never  should  be  a  question  what  was 
the  form.  This  was  accomplished  save  as  to  this  very  question  of 
costs  in  actions  within  the  County  Court  jurisdiction.  Until  the  passing 
of  the  statute  we  are  discussing,  it  was  necessary  to  see  if  an  action 
was  assumpsit,  case,  &e.  But  the  Common  Law  Procedure  Act  having 
passed,  and  forms  of  actions  being  practically  abolished,  the  legislature 
pass  this  Act  dropping  the  words  "  assumpsit,  case,"  &c.,  and  using  the 
words  "  founded  on  contract,"  "  founded  on  tort."  This  shows  to  me  that 
the  substance  of  the  matter  was  to  be  looked  at.  One  may  observe  there 
is  no  middle  term  ;  the  statute  supposes  aU  actions  are  founded  either  on 

not  exceeding  £20  if  the  action  is  founded  on  contract,  or  £10  if  founded  on  tort, 
whether  by  verdict,  judgment  by  default,  or  on  demurrer,  or  otherwise,  he  shall  not  be 
entitled  to  any  costs  of  suit,  unless  the  judge  certifies  on  the  record  that  there  was  suf- 
ficient reason  for  bringing  such  action  in  such  superior  Court,  or  unless  the  Court  or  a 
judge  at  chambers  shall  by  rule  or  order  allow  such  costs." 
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contract  or  on  tort. ,  So  that  it  Is  tort  if  not  contract,  contract  it  not  tort. 
Then  is  this  action  on  the  face  of  the  statements  of  claim  and  defence 
founded  on  contract  or  on  tort?  All  that  is  alleged  is  that  the  plaintiffs 
are  owners  of  the  picture,  and  that  the  defendant  detains  it.  This 
means  wrongfully  detains  it,  not  merely  has  in  his  possession,  and  neg- 
atively does  not  give  it  up.  Then  the  action  is  manifestly  founded  on 
a  tort  on  the  pleadings.  But  so  it  is  if  the  facts  are  looked  at.  I  doubt 
if  there  was  any  contract  between  the  parties.  It  is  said  that  the  de- 
fendant agreed  to  give  up  the  picture.  I  think  not.  He  was  to  let  the 
owner  take  it  away ;  but  that  is  an  obligation  the  law  casts  on  every 
one  who  has  another's  property  in  his  possession.  But  assuming  there 
was  some  agreement,  the  action  is  not  founded  on  it.  Mr.  Matthews 
was  driven  to  contend  that  it  was,  and  that  the  property  was  still  in 
the  plaintiffs,  who  could  come  and  seize  it,  or  maintain  another  action 
for  it.  This  is  impossible,  and  shows  therefore  that  the  action  was  for 
the  tortious  detention  of  the  picture,  and  that  the  action  was  founded 
on  the  tort  to  the  right  of  property,  and  not  on  any  contract.  Suppose 
the  plaintiffs  had  sold  the  picture  to  A.  B.,  he  might  have  maintained 
this  action.  On  what  would  it  then  have  founded?  Clearly  not  on 
contract ;  therefore  on  tort.  So  it  is  now.  These  are  the  considera- 
tions on  which  I  think  this  ease  ought  to  be  decided,  and  not  by  inqui- 
ries whether  detinue  is  an  action  ex  contractu  or  ex  delicto.  I  think 
that  the  legislature  intended  that  the  substance  of  the  action,  and  not 
its  form,  should  be  looked  at.  It  leaves  out  what  was  in  the  former 
Act,  "  assumpsit,  case,"  &c.,  and  uses  the  general  words,  "  founded  on 
contract,"  "  founded  on  tort."  But  if  the  old  learning  as  it  was -called 
is  to  be  brought  to  help  us,  I  should  come  to  the  same  conclusion.  No 
doubt  dicta  and  decisions  are  to  be  found  that  detinue  is  an  action  ex  con- 
tractu or  ex  quasi  contractu,  &c. ;  but  there  are  dicta  and  decisions  the 
other  way.  It  is  not  easy  to  make  sense  of  them  ;  perhaps  the  nature 
of  the  thing  does  not  admit  of  it.  It  cannot  be  settled  by  saying  that 
debt  and  detinue  could  be  joined,  and  that  actions  of  tort  could  not  be 
joined  with  actions  on  contract.  Actions  on  contract  could  not  be 
joined,  —  e.  g.  debt  and  assumpsit.  The  reason  being  unconnected 
with  the  question  whether  the  action  was  ex  contractu  or  ex  delicto. 
The  last  case  I  know  of  is  Clements  v.  Flight,  16  M.  &  W.  42.  This 
clearly  holds  that  the  action  is  founded  on  a  tortious  detention.  I 
should  therefore  come  to  the  same  conclusion,  if  these  considerations 
governed  the  case.  But  I  believe  that  it  was  intended  that  all  this  use- 
less, and  worse  than  useless,  learning  should  be  disregarded,  and  the 
matter  decided  on  its  substance. 

Brett,  L.  J.  I  concur  in  the  judgment  of  my  learned  brother,  but  I 
cannot  agree  with  the  reasons  given.  The  question  is  what  is  the  mean- 
ing of  the  words  "  founded  on  contract  and  founded  on  tort "  in  s.  5  of 
30  &  31  Vict.  c.  142.  With  the  greatest  deference  to  my  Brother 
Bramwell,  I  cannot  conceive  that  those  words  are  what  he  calls  plain 
English,  because  they  seem  to  me  to  be  technical  terms.    The  conclu- 
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sion  to  which  I  have  come  is  this,  that  the  action  of  detinue  is  techni- 
cally an  action  founded  on  contract.  The  action  was  invented  to  avoid 
the  technicalities  of  the  old  law ;  the  invention  was  to  state  a  contract 
which  could  not  be  traversed.  Therefore  I  think  the  action  of  detinue, 
or  the  form  of  the  action  of  detinue,  so  far  as  the  remedy  is  concerned 
in  its  legal  signification,  was  founded  on  contract. 

But,  then,  did  the  statute  which  we  have  to  construe  mean  to  use 
these  terms  in  that  sense?  I  have  had  great  doubts  whether  it  did 
not,  and  whether  using  the  terms  ' '  founded  on  contract,"  or  ' '  founded 
on  tort,''  it  was  not  having  regard  to  the  form  of  action.  But  I  am  not 
prepared  to  disagree  with  the  conclusion  that  the  statute  meant  to  deal 
not  with  the  form  of  action,  but  witl^,  the  facts  with  reference  to  which 
the  form  of  action  is  to  be  applied.  Now,  if  that  be  so,  the  question  then 
is,  whether  the  cause  of  action  in  fact  here  is  a  cause  of  action  founded 
on  contract  in  the  sense  of  its  being  a  breach  of  contract,  or  whether  it 
is  founded  on  tort  in  the  sense  of  its  being  founded  on  a  wrongful  act. 
I  certainly  have  come  to  a  very  clear  conclusion  that  where  persons  are 
sued  in  detinue  for  holding  goods  to  which  another  person  is  entitled, 
the  real  cause  of  action  in  fact  is  a  wrongful  act,  and  not  a  breach  of 
contract,  because  it  may  arise  and  occur  when  there  is  no  contract,  and 
the  remedj'  sought  is  not  a  remedy  which  arises  upon  a  breach  of  con- 
tract. The  real  substantial  cause  of  action  is  a  wrongful  act,  and  I  am 
not  prepared  to  s&y  that  the  statute  did  not  mean  when  it  used  the 
words  "  founded  on  contract,"  or  "  founded  on  tort,"  founded  on  breach 
of  contract  as  distinguished  from  founded  on  a  wrongful  act.  If  so  the 
action  is  founded  on  a  wrongful  act,  and  therefore  within  the  meaning  - 
of  the  statute  is  founded  on  tort. 

My  Brother  Baggallay  agrees  in  the  result  at  which  we   have 
arrived.  Judgment  reversed. 


FLEMING  ET  AL.  V.   MANCHESTER,    &c.   R.    CO. 
[In  the  Coukt  of  Appeai^.J 

1878.     Law  Reports,  4  Queen's  Bench  Division,  81. 

The  following  were  the  material  portions  of  the  statement  of  claim :  — 

1.  The  plaintiffs  are  wholesale  hardware  merchants,  carrying  on 
business  in  Dundee,  in  Scotland ;  and  on  the  26th  of  May,  1876,  the 
plaintiffs  by  their  agents,  D.  Miller  &  Son,  of  Sheffield,  caused  to  be 
delivered  to  the  defendants,  as  common  carriers  of  goods  for  hire,  a 
parcel  of  goods  of  the  plaintiffs,  to  be  carried  by  the  defendants  from 
Sheffield  to  Dundee  for  reward  to  the  defendants. 

2.  The  defendants,  as  such  common  carriers  as  aforesaid,  accepted 
the  said  parcel  of  goods,  to  be  by  them  taken  care  of  and  safely  and 
securely  carried  and  delivered  to  the  plaintiffs  at  Dundee. 
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3.  The  defendants  did  not  take  care  of,  and  safely  and  securely 
carry  and  deliver  to  the  plaintiffs  the  said  parcel  of  goods,  but  not 
regarding  their  duty  in  that  behalf,  so  carelessly  and  negligently  con- 
ducted themselves  with  respect  thereto  that  the  said  parcel  of  goods 
was  and  is  wholly  lost. 

The  defendants  paid  into  Court  the  sum  of  £12  3s.  M.,  and  gave 
notice  thereof  to  the  plaintiffs  in  the  terms  of  Rules  of  the  Supreme 
Court,  Appendix  B.,  Form  5,  and  the  plaintiffs  accepted  the  same  in 
satisfaction  of  their  claim,  and  gave  notice  thereof  to  the  defendants 
in  the  terms  of  Form  6.  Upon  an  application  to  a  master  to  tax  the 
costs  of  the  plaintiffs,  he  refused  to  do  so,  on  the  ground  that  the 
action  was  "  founded  on  contract"  within  the  meaning  of  the  County 
Courts  Act,  1867  (30  &  31  Vict.  c.  142,  s.  5).^  Upon  appeal  to  Lopes, 
J.,  at  chambers,  the  decision  of  the  master  was  affirmed.  Upon  appeal 
to  the  Queen's  Bench  Division  the  judges  (Cockburn,  C.  J.,  and  Mel- 
lor,  J.)  held  that  they  were  bound  by  the  decision  in  Tattan  v.  Great 
Western  By.  Co.,  2  E.  &  E.  844;  29  L.  J.  (Q.  B.)  184,  and  ordered 
that  the  defendants  should  pay  to  the  plaintiffs  the  costs  of  the  action. 

The  defendants  appealed. 

June  26.  'VJ^to/oj-ce,  for  the  defendants.  This  is  an  action 
"founded  on  contract,"  and  therefore  the  plaintiffs  are  not  entitled 
to  costs.  The  plaintiffs  may  rely  upon  Tattan  v.  Great  Western  By. 
Co.,  supra,  but  that  case  can  hardly  be  considered  a  binding  decision 
since  Baylis  v.  Lintott,  Law  Rep.  8  C.  P.  345.  The  plaintiffs'  ground  of 
complaint  is  the  breach  of  the  contract  to  carry,  and  therefore  the  case 
is  clearly  distinguishable  from  Pontifex  v.  Midland  By.  Co.,  3  Q.  B. 
D.  23. 

Maurice  Powell  (H.  D.  Greene  with  him),  for  the  plaintiffs.  The 
statement  of  claim  in  effect  charges  a  breach  of  duty,  and  therefore 
the  action  is  plainly  for  a  tort.  Bretherton  v.  Wood,  3  B.  &  B. 
54 ;  Bozzi  v.  SMpton,  8  A.  &  E.  963 ;  Marshall  v.  York,  Newcastle 
and  Berwick  By.  Co.,  11  C.  B.  655 ;  21  L.  J.  (C.P.)  34.  Wherever 
goods  are  lost  by  a  person  who  is  bound  to  take  care  of  them,  he  may 
be  sued  in  tort.  MaHin  v.  Great  Indian  Peninsular  By.  Go. ,  Law  Rep. 
3  Ex.  9. 

Wilberforce,  in  reply.  Cur.  adv.  vult. 

1  By  the  County  Courts  Act,  1867  (30  &  31  Vict.  c.  142),  s.  5,  "  If  in  any  action 
commenced  after  the  passing  of  this  Act  in  any  of  her  Majesty's  superior  Courts  of 
record  the  plaintiff  shall  recover  a  sum  not  exceeding  £20,  if  the  action  is  founded  on 
contract,  or  £10  if  founded  on  tort,  whether  by  verdict,  judgment  by  default,  or  on 
demurrer,  or  otherwise,  he  shall  not  be  entitled  to  any  costs  of  suit,  unless  the  judge 
certify  on  the  record  that  there  was  sufficient  reason  for  bringing  such  action  in  such 
superior  Court,  or  unless  the  Court  or  a  judge  at  chambers  shall  by  rule  or  order  allow 
siicn.  costs 

By  the  Supreme  Court  of  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  67,  "  The 
provisions  contained  in  the  5th  ..  .  section  of  the  County  Courts  Act,  1867,  shall 
apply  to  all  actions  commenced  or  pending  in  the  said  High  Court  of  Justice,  in  which 
any  relief  is  sought  which  can  be  given  in  a  county  court." 
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Dec.  18.     The  judgment  of  the  Court  (Beamwell,  Baggallat,  and 
Thesigee,  L.  JJ.)  was  delivered  by  — 

Beamwell,  L.  J.  This  case  was  argned  before  this  Court  during 
Trinity  Sittings,  and  we  then  took  time  to  consider  the  question  raised 
between  the  parties,  and  we  hfive  now  come  to  the  conclusion  that  the 
decision  of  the  Court  below  must  be  reversed ;  we  do  not  differ  from 
a  clear  opinion  of  the  judges  of  the  Queen's  Bench  Division,  for  if 
they  had  not  felt  themselves  bound  by  the  decision  in  Tattan  v.  Gj-eaf 
Western  By.  Co.,  supra,  they  might  have  decided  in  favor  of  the 
defendants.  The  question  is,  whether  the  plaintiffs  are  entitled  to' 
costs  in  an  action. in  which  they  have  recovered  a  sum  not  exceeding 
if 20,  and  in  which  they  charged  the  defendants  as  common  carriers. 
According  to  Bryant  v.  Herbert,  3  C.  P.  D.  389,  we  have  to  determine 
whether  the  action  is  "  founded  on  contract"  or  "on  tort,"  and  whe- 
ther we  are  to  decide  this  question  by  looking  at  the  form  of  the  plead- 
ings or  at  the  facts,  it  is  clear  that  this  action  is  "  founded  on  contract." 
By  paying  money  into  Court  unconditionally,  the  defendants  have 
admitted  the  truth  of  the  allegations  set  forth  in  the  statement  of 
claim.  These  allegations  seem  in  effect  to  amount  to  a  charge,  that, 
in  consideration  of  the  payment  of  hire,  the  defendants  proaiised  to 
carry  safely  the  plaintiffs'  goods ;  and  this  would  clearly  have  been 
under  the  old  forms  of  pleading  a  declaration  in  contract.  It  is  un- 
necessary for  us  to  determine  whether  Tattan  v.  Great  Western  By. 
Co.  was  rightly  decided ;  for  it  came  before  the  Court  of  Queen's 
Bench  before  the  passing  of  the  County  Courts  Act  (30  &  31  Vict, 
c.  142),  s.  5  ;  but  wemay  say  that  we  are  not  satisfied  with  the  deci- 
sion in  that  case.  The  question  before  us  depends  upon  the  statute 
which  I  have  just  mentioned.  Pontifex  v.  Midland  By.  Co.,  supra, 
may  appear  at  first  sight  in  favor  of  the  plaintiffs ;  but  upon  ex- 
amination of  the  facts  it  will  be  found  that  we  are  not  really  differ- 
ing from  that  decision.  The  plaintiff  in  that  case  had  delivered  goods 
to  the  defendants  to  be  sent  to  certain  persons  ;  aftei-wards  the  plaintiff 
discovered  that  the  consignees  were  insolvent,  and  he,  as  unpaid  ven- 
dor, elected  to  exercise  his  right  of  stoppage  in  transitu  ;  he  thereupon 
gave  notice  to  the  defendants  to  re-deliver  the  goods  to  him,  but  they 
delivered  them  to  the  consignees  whereby  the  goods  became  lost  to  the 
plaintiff ;  he  had  put  an  end  to  the  original  contract  to  carry  and  de-  • 
liver,  and  the  delivery  by  the  defendants  to  the  consignees  was  a 
wrongful  conversion  and  therefore  a  tort;  the  goods  came  into  the 
hands  of  the  defendants  under  a  contract ;  but  after  that  contract  had 
been  determined,  the  defendants  wrongfully  dealt  with  them.  It  is 
manifest  that  Pontifex  v.  Midland  By.  Co.  is  very  distinguishable  from 
the  present  case.  Here  the  real  ground  of  complaint  was  the  breach 
of  the  contract  to  deliver.  The  decision  of  the  Queen's  Bench  Divi- 
sion must  be  reversed.  Appeal  allowed. 
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1892.     66  Law  Times,  New  Series,  616. 

This  was  an  appeal  from  an  order  of  Pollock,  B.,  in  chambers, 
affirming  an  order  of  the  master,  by  which  the  costs  in  the  action  were 
ordered  to  be  taxed  on  the  County  Court  scale.       :        ■ 

The  action  was  brought  to  recover  "  damages  for  wrongfully  detain- 
ing from  the  plaintiff  an  hydraulic  press."  The  defendants  were 
auctioneers,  and  the  press  was  purchased  from  them  at  an  auction. 
One  of  the  conditions  of  sale  was,  that  the  press  should  be  paid  for  in 
seven  days.  The  defendant,  alleging  default  of  such  payment  on  the 
plaintiffs  part,  resold  the  machine  to  a  person  other  than  the  plaintiff, 
and  in  their  defence  they  justified  their  so  reselling  it  on  the  ground 
that  the  property  in  the  article  had  not  passed  to  the  plaintiff.  The 
plaintiff,  in  reply,  set  up  a  waiver  of  the  condition  as  to  payment  within 
seven  days,  and  at  the  trial  he  put  in  a  correspondence  which  he  alleged 
extended  the  time  of  payment  from  the  26th  November,  the  date  of 
the  contract,  to  the  2d  February,  and  he  proved  thati  on  the  2d  Feb-. 
ruaTy  he  tendered  the  purchase-money  to  the  defendant.  The  learned 
judge  (Charles,  J.)  at  the  trial  found  the  question  of  waiver. in  favor  of 
the  plaintiff,  and  gave  him  judgment  for  £29  and  costs  to  be  taxed; 

Before  the  extended  time  had  run  out  the  plaintiff  had  agreed  to  sell 
the  press  for  £50,  the  original  purchase-money  having  been  £10  10s.-, 
but  if  the  delivery  could  have  taken  place  the  plaintiff  would  have  been 
put  to  considerable  expense  in  getting  out  and  moving  the  press,  which 
being  taken  into  account,  reduced  the  damages  to  £29,  the  sum  awarded 
to  him'by  the  learned  judge.; 

■  On  the  23rd  March  the  costs  were  ordered  by  Master  Johnson  to  be 
taxed  on  the  County  Court  scale,  on  the  ground  that  this  was  an  action 
founded  on  contract,  within  sect.  116  of  the  County  Courts  Act  1888, 
and  on  appeal  to  Pollock,  B.,  on  the  5th  April,  that  decision  was 
affirmed.  The  plaintiff  now  appealed,  against  those  decisions  of  the 
master  and  the  learned  baron,  to  the  Divisional  Court. 

A.  J.  Waiter,  for  the  appellant.  This  was  an  action  founded  on  tort. 
If  the  press  had  not  been  resold  no  doubt  the  action  would  have  been 
on  the  contract,  but  the  reselling  of  it  by  the  defendant  was  tortious, 
and  was  the  basis  of  the  present  action.  The  verdict  at  the  trial  shows 
that  the  defendant  was  not  entitled  to  sell.  It  was  not  a  mere  failure 
to  deliver,  but  a  conversion,  and  nothing  else.  True,  there  was  a  con- 
tract out  of  which  these  proceedings  arose,  but  the. action  was  only 
remotely  founded  on  the  contract,  and  was  directly  founded  on  the  tort. 
Martindalev.  Smith,  1  Q.  B.  389  ;  10  L.  J.  n.  s.  165  Q.  B.,  is  on.  all- 
fours  with  the  present  case,  which  is  framed  in  the  same  way  and 
governed  by  the  same  principles  as  Pontifex  v.  The  Midland  Railway 
Company,  37  L.  T.  Rep.  n.  s.  403  ;  3  Q.  B.  Div.  23.     The  form  used 
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for  the  statement  of  claim  in  this  case  is  that  provided  by  the  rules  for 
an  action  of  trover. 

Gaskell,  for  the  respondent.  This  was  an  action  founded  on  con- 
tract. The  true  principle  is  laid  down  in  JBryant  and  another  v. 
JBerbert  (in  the  Court  of  Appeal),  39  L.  T.  Rep.  n.  s.  17 ;  3  C.  P. 
Div.  189.  The  action  was  founded  on  the  original  contract  as  varied 
by  the  waiver,  and  the  question  is,  not  whether  out  of  these  facts  a  tort 
can  be  found,  but  whether,  looking  at  the  way  the  plaintiff  framed  his 
case,  it  was  founded  on  contract.  In  Fleming  v.  Tlie  Manchester, 
Sheffield,  and  Lincolnshire  Railway  Company,  39  L.  T.  Rep.  n.  s. 
555  ;  4  Q.  B.  Div.  81,  it  was  possible  to  get  an  action  of  tort  out  of  the 
facts ;  but  the  duty  was  held  to  ariae  out  of  contract,  as  it  does  in  the 
present  case.  In  Pontifex  v.  The  Midland  Railway  Company,  ubi 
supra,  the  contract  had  beep  put  an  end  to  before  the  tort  arose.  The 
ground  of  action  here  is  the  breach  of  contract  to  deliver,  and  the 
resale  to  a  person  other  than  the  plaintiff  is  immaterial. 

Mathew,  J.  This  appeal  must  be  allowed.  There  is  no  doubt  that 
the  action  was  fought  at  the  trial  as  an  action  of  tort.  It  is  agreed  that 
the  property  passed  when  the  plaintiff  tendered  the  purchase-money, 
and  the  defendant  resold  an  article  the  property  in  which  had  passed 
away  from  him.  If  the  defendant  is  right,  and  it  was  an  action  of  con- 
tract claiming  damages  for  non-delivery,  the  question  of  property  would 
remain,  and  the  plaintiff  would  be  in  a  position  to  go  to  the  purchaser 
and  sa3',  "  Give  up  the  press,  for  it  is  mine."  This  is  sufficient  to  dis- 
pose of  the  case.  Suppose  the  action  had  been  against  the  purchaser, 
the  same  facts  would  have  been  given  in  evidence,  and  it  would  have 
been  impossible  to  say  that  the  action  was  other  than  one  of  tort. 
Again,  the  measure  of  damages  would  not  necessarily  be  what  was 
received  here,  if  the  action  was  one  of  contract.  The  question  is  an 
extremely  technical  one,  but  it  is  one  of  substance,  and  not  of  mere 
form,  and  justice  will  best  be  done  by  treating  the  action  as  it  was 
treated  at  the  trial,  as  an  action  of  tort. 

Collins,  J.  It  is  clear  that  this  is  an  action  of  tort.  The  goods 
were  sold,  and  the  property  passed  to  the  plaintiff,  but  the  defendant 
had  a  lien  and  a  right  to  sell  if  the  plaintiff  made  default.  The  question 
whether  the  plaintiff  had  made  default  was  the  point  in  issue  at  the 
trial,  and  it  was  decided  in  the  plaintiff's  favor.  The  defendant  sold 
the  plaintiff's  goods  asserting  a  right  inconsistent  with  the  plaintiff's 
claim,  and  that  was  a  clear  act  of  conversion.  It  is  said  that  the  action 
arose  out  of  contract ;  at  some  stage  or  the  other  in  such  a  case  there 
must  be  a  contract,  but  the  subject  of  tins  action  is  a  tort  arising  after 
the  contract.  The  thing  complained  of  is  a  conversion,  and  it  was 
unquestionably  so  treated  at  the  trial,  and  the  pleadings  were  framed 
on  that  view,  stating  facts  about  the  resale  which  would  have  been 
immaterial  in  an  action  on  contract. 

Plaintiff's  appeal  allowed. 
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1885.     56  Michigan,  516. 

Trover.     Plaintiff  brings  error.     Reversed. 

A.  G.  J)ay,  for  appellant.  A  contract  or  bond  between  parties  does 
not  preclude  suit  for  a  tort  connected  with  the  matters  between  them  : 
In  Be  Mowry,  12  Wis.  62 ;  Cotton  v.  Sharpstein^  14  Wis.  226  ;  Scheunert 
V.  Kaehler,  23  Wis.  527 ;  Suydam  v.  Smith,  7  Hill,  182 ;  McDuffie  v. 
£eddoe,  7  Hill,  578  ;  Addison  on  Torts,  §  27  ;  Smith  v.  Frost,  70  N.  Y. 
65  ;  Donahue  v.  Henry,  4  E.  D.  Smith,  162  ;  Beeside'v.  Beeside,  49  Penn. 
St.  322  ;  a  municipality  has  a  general  ownership  in  its  public  moneys : 
Cairns  v.  O'Bleness,  40  Wis.  469 ;  Montville  v.  Haughton,  7  Conn. 
543  ;  and  the  general  owner  may  sue  in  trover  for  a  conversion,  and  a 
judgment  obtained  by  the  general  owner  is  a  bar  to  an  action  by  the 
special  owner.    Smith  v.  James,  7  Cow.  328. 

George  Luton,  for  appellee. 

CoOLEY,  C.  J.  The  plaintiff  township  in  this  suit  claims  of  the 
defendant  moneys  which  he  received  as  its  treasurer,  and  has  refused  to 
pay  over  on  demand  at  the  expiration  of  his  term  of  oiBce.  The  declar- 
ation is  in  trover ;  and  when  the  case  was  called  for  trial,  the  defendant 
objected  that  no  recovery  could  be  had  in  trover ;  and  the  Circuit  Court 
so  held,  and  gave  judgment  for  defendant.  This  ruling  presents  the 
only  question  for  decision. 

It  is  insisted  on  the  part  of  defendant  that  the  relation  between  the 
defendant  and  the  township  for  which  he  was  treasurer  was  that  of 
debtor  and  creditor  merely ;  and  that  a  creditor,  on  the  basis  of  the 
mere  indebtedness,  is  not  entitled  to  proceed  in  tort  for  the  collection 
of  the  demand.  There  is  no  question  but  the  relation  is  such  as  is  sup- 
posed. This,  however,  does  not  fully  determine  the  question  ;  for  there 
are  many  cases  in  which  a  creditor  may  sue  in  tort  if,  in  addition  to  the 
indebtedness,  an  element  of  wrong  appears  in  the  case  to  warrant  it. 

In  this  case,  if  the  facts  are  as  claimed  by  the  plaintiff,  there  is  not 
only  a  wrong  in  the  defendant  failing  to  pay  over  the  moneys  on 
demand,  but  it  is  a  criminal  wrong.  Moreover,  the  wrong  consists  in 
a  conversion  by  the  defendant  of  the  moneys  which  he  fails  to  pay  over  ; 
so  that  the  facts  essential  to  a  recovery  in  trover  are  supposed  to  appear 
in  the  case  with  an  additional  element  of  criminal  intent.  People  v. 
McKinney,  10  Mich.  54 ;  People  v.  Bringard,  39  Mich.  24.  The 
oflBcer  is  supposed  to  have  the  money  belonging  to  the  township  at  all 
times  in  his  hands  ready  to  be  paid  out  or  paid  over  as  required  by  law, 
and  any  amount  which  he  refuses  to  pay  over  on  proper  demand  he  is 
supposed  then  and  there  to  convert  to  his  own  use.  This  is  the  theory 
of  the  relation  which  public  treasurers  hold  to  their  principals  in  this 
State ;  not  for  the  purposes  of  criminal  law  alone,  but  for  all  purposes. 

The  Court  was  therefore  in  error  in  its  ruling,  and  there  must  be  a 
new  triaL  ^^  other  Justices  concurred. 
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RICH,  Appellant,  v.    NEW  YORK  CENTRAL  &  HUDSON 
RIVER  R.   Co.,  Respondent. 

1882.     87  New  York,  382.1 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court 
in  the  second  judicial  department,  entered  upon  an  order  made  July 
18,  1879,  which  aflSrmed  a  judgment  in  favor  of  defendant,  entered 
upon  an  order  nonsuiting  plaintiff  on  trial. 

The  complaint,  in  this  action,  alleged  in  substance  that,  about  the 
year  1850,  plaintiff,  with  others  who  were  the  owners  of  certain  lands 
in  the  village  of  Yonkers,  entered  into  an  agreement  with  the  Hudson 
River  railroad  to  the  effect  that  they  would  convey  to  said  corporation 
a  site  for  its  depot,  would  flU  in  the  same,  and  would  lay  out  and  grade 
their  lands  so  as  to  give  convenient  communication  between  the  depot 
and  the  business  portion  of  said  village,  the  said  company  agreeing  to 
pay  the  actual  cost  of  filling  in  the  depot  site,  and  to  erect  and  ever 
after  maintain  its  depot  thereon.  That  said  agreement  was  carried 
out,  the  site  conveyed  and  the  depot  erected  ;  that  defendant  succeeded 
to  the  rights,  franchises,  and  obligations  of  said  Hudson  River  Rail- 
road Company,  and  plaintiff  acquu-ed  the  titles  of  the  other  owners  of 
said  remaining  lands ;  that  there  was  a  navigable  inlet  crossed  by  said 
railroad  which,  together  with  the  stream  discharging  into  it,  was  known 
as  the  Nepperhan  or  Saw-mill  river ;  that  said  Hudson  River  Railroad 
Company,  having  no  right  to  cut  off  or  obstruct  the  navigation  in  said 
inlet,  had  constructed  and  maintained  a  draw-bridge  over  it.  That  it 
subsequently  procured  the  passage  of  an  act  of  the  legislature,  author- 
izing it  to  bridge  said  inlet  without  any  opening  or  draw,  on  making 
compensation  to  the  riparian  owners.  That  defendant,  to  avoid  the 
payment  of  damages  to  said  owners,  "  resolved  to  accomplish  the  same 
object  by  artifice  and  strategj' ; "  and  so  threatened  said  riparian 
owners  that  unless  thej'  would  surrender  their  rights,  and  consent  to  the 
construction  of  such  bridge,  it  would  remove  its  depot,  and,  upon  said 
owners  refusing  so  to  do,  did  remove  its  depot  to  a  point  above  a  third 
of  a  mile  north ;  that  plaintiff,  a  short  time  previous  to  the  threatened 
removal,  had  borrowed,  on  his  bond  secured  by  mortgage  on  his  said 
lands,  the  sum  of  $35,000,  most  of  which  was  expended  in  erecting 
stores  on  his  said  lands,  directly  opposite  and  about  one  hundred  feet 
south  of  said  depot,  and  if  the  depot  had  not  been  removed,  could  have 
rented  said  stores  and  the  adjacent  lots  for  $5,000  per  annum,  and 
'could  have  sold  other  lots  for  sufficient  to  pay  off  said  mortgage,  but 
that  in  consequence  of  such  removal  his  premises  became  wholly  unpro- 
ductive and  unsalable  ;  that,  in  order  to  have  the  depot  restored  to  its 
original  site  and  to  save  his  property  from  being  sacrificed,  he  was 
induced  and  coerced  into  giving  his  consent  to  the  closing  of  said  draw- 

1  Arguments  omitted. —  Ed. 
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bridge,  and  an  agreement  was  entered  into  on  Marcli  7, 1877,  in  and  by 
which  defendant,  in  consideration  of  such  consent,  agreed  that  it  would, 
"  as  soon  as  practicable,  and  within  a  reasonable  time,  build  and  forever 
thereafter  maintain  its  principal  passenger  depot  for  Yonkers "  upon 
said  original  site.  That  defendant  therupon  removed  the  draw-bridge 
and  erected  a  permanent  bridge  over  the  inlet.  That  it  also  erected 
a  new  depot  on  the  old  site,  and  had  the  same  ready  for  use  about 
April  15,  1878,  but  absolutely  refused  to  open  or  establish  its  depot 
there  unless  the  common  council  of  Yonkers  would  pass  an  ordinance 
declaring  and  ordering  the  closing  of  a  portion  of  a  street  which 
crossed  its  tracks,  so  that  it  could  build  a  fence  inclosing  said  tracks 
which  would  so  exclude  the  plaintiff  and  others  from  the  right  and 
privilege  of  crossing  said  tracks  to  the  steamboat  docks  on  the  Hudson 
river.  That  defendant  procured  the  passage  Of  an  act  of  the  legislature 
amending  the  charter  of  Yonkers  so  as  to  provide  for  the  assessment 
and  payment  of  damages  claimed  by  the  owners  of  land  injuriously 
affected  by  the  closing  of  a  street.  That  the  closing  of  said  street 
would  have  damaged  plaintiff's  property  to/  at  least,  the  sum  of  $50,000, 
and  would  have  neutralized,  in  great  measure,  all  the  benefits  derived 
from  the  restoration  of  the  depot;  that  plaintiff  and  others  sent  in 
remonstrances  to  the  common  Council  against  such  discontinuance, 
and  it  refused  to  pass  an  ordinance  to  that  effect,  because  of  the  large 
amount  of  damages  the  city  would,  have  to  pay  j  that  upon  such  refusal 
being  made  known,  defendant's  officers  publiclj'  asserted  that  it  would 
never  open  said  new  depot  until  said  ordinance  was  passed,  and  would 
tear  down  the  new  depot,  or  use  it  exclusively  for  freight.  "  In  all  of 
■which  the  defendant  was  actuated  by  malice  and  vindictiveness  toward 
plaintiff,  and  a  design  to  crush,  ruin,  and  destroy  him  ; "  that  in'  con- 
sequence of  the  removal  Of  the  depot  and  the  consequent  unproductive- 
ness of  plaintiff's  property,  he  was  unable  to  pay  the  interest  on  said 
bond  and  mortgage.  Foreclosure  was  commenced,  and  a  decree  of 
foreclosure  and  sale  was  made;  but  that  the  mortgagees  had  forborne 
selling  to  give  to  plaintiff  the  benefit  of  the  re-establishment  of  the 
depot ;  that  defendant's  officers  and  agents,  after  the  refusal  of  the 
common  council  to  pass  the  said  ordinance,  called  upon  the  mort- 
gagee and  induced  it  "  to  withdraw  the  grace  and  favor"  accorded  to 
plaintiff,  and  to  advertise  the  propertj'  immediately  for  sale,  so  as 
to  cut  off  plaintiff's  claim  for  damages,  the  mortgagee  having  been 
induced  to  waive  any  such  claim  ;  that  the  "  scheme  or  plan  which 
had  been  so  concocted  and  arranged  by  and  in  the  interest  and  for  the 
special  benefit  and  advantage  of  the  defendant,  to  enable  it  to  evade 
and  violate  with  impunity  its  aforesaid  covenant  and  Obligation  with 
the  plaintiff  .  .  .  and  to  escape  the  payment'  of  its  fair  and  just  pro- 
portion of  the  plaintiff's  damages  on  the  closing  of  said  street,  was 
fully  carried  out  and  executed  by  the  instigation  and  connivance  of  the 
defendant ;  "  that  plaintiff's  entire  property  was  sold  under  said  decree, 
and  bid  off  by  the  mortgagee  for  $20,000 j  and  thereupon  the  ordinance 
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was  passed  closing  said  street,  and  defendant  immediatel}'  opened  the 
new  depot.  The  complaint  closes  thus :  "  That  the  defendant,  by 
means  of  the  wrongs,  injuries,  and  grievances  aforesaid,  and  its  mali- 
cious and  unlawful  actions  in  doing  as  aforesaid,  has  inflicted  pecuniary 
loss  and  damage  upon  the  plaintiflf  to  the  amouut  of  $150,000,"  for 
which  sum  judgment  was  asked. 

Upon  the  trial,  plaintiff  offered  in  evidence  the  agreement  of  1877, 
which  was  objected  to  and  excluded  as  irrelevant  and  incompetent. 
Plaintiff  also  offered  to  shgw  the  alleged  breacli  of  that  contract,  the 
value  of  the  property  conveyed  to  defendant,  and  the  establishment  of 
the  depot  originally  thereon  ;  that  defendant  caused  and  procured  the 
sale  of  plaintiff's  property  under  the  ipreclosure  decree,  to  deprive  him  of 
his  claim  for  damages  for  closing  the  street ;  that  it  was  sold  for  less  than 
one-fifth  of  its  value ;  that  plaintiff  was  dispossessed  at  the  instigation 
of  defendant,  and  that  if  the  depot  had  been  re-established  the  market 
value  of  the  property  would  have  been  largelj'  increased.  Plaintiff  also 
offered  to  prove  an  interview  with  defendant's  offlcers  in  reference  to 
the  removal  and  re-establishment  of  the  depot,  and  the  reasons  they 
assigned  for  the  removal  and  refusal  to  restore  it,  and  also  the  amount 
of  damage  sustained  by  plaintiff  in  consequence  of  defendant's  omission 
and  refusal  to  re-establish  the  depot  under  the  agreement  of  1877,  all 
of  which  was  objected  to  and  excluded  on  the  same  ground. 

Defendant  moved  for  a  dismissal  of  the  complaint  on  the  following 
grounds : — 

"  First  —  Because  the  plaintiff  has  not  laid  the  foundation,  by  any 
of  the  several  agreements  in  evidence,  to  sustain  a  cause  of  action  for 
damages  arising  from  any  wrongful  act  of  the  defendant  in  respect 
to  the  property  of  the  plaintiff. 

"  Second  —  Because  the  gist  of  this  action  is  the  malicious  and  unlaw- 
ful acts  of  the  defendant  in  pursuing  a  scheme  or  plan  to  injure  the  plain- 
tiff by  depriving  him  of  his  propertj',  based  upon  an  alleged  malicious 
violation  of  certain  alleged  contracts.  The  proof  offered  fails  to  make 
out  any  cause  of  action  as  set  forth  in  the  complaint,  and  would  not  sus- 
tain any  verdict  against  the  defendant  for  any  damages  in  this  action. 

"  Third — Because  the  complaint  sets  forth  but  a  single  cause  of 
action,  and  the  plaintiff  cannot  legally  found  a  claim  for  damages  upon 
the  alleged  breach  of  any  one  of  the  several  agreements  or  contracts 
referred  to." 

The  motion  was  granted. 

a.  W.  Van  Pelt,  for  appellant. 

William  Allen  £utkr,  for  respondent. 

Finch,  J.  We  have  been  unable  to  find  any  accurate  and  perfect 
definition  of  a  tort.  Between  actions  plainly  ex  contractu  and  those  as 
clearly  ex  delicto  there  exists  what  has  been  termed  a  border-land, 
where  the  lines  of  distinction  are  shadowj'  and  obscure,  and  the  tort 
and  the  contract  so  approach  each  other,  and  become  so  nearly  coin- 
cident as  to  make  their  practical  separation  somewhat  diflScult.    Moak's 
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Underbill  on  Torts,  23.  The  text-writers  either  avoid  a,  definition 
entirely  (Addison  on  Torts) ,  or  frame  one  plainly  imperfect  (2  Bou- 
vier's  Law  Diet.  600),  or  depend  upon  one  which  they  concede  to 
be  inaccurate,  but  hold  sufficient  for  judicial  purposes.  Cooley  on 
Torts,  3,  note  1 ;  Moak's  Underbill,  4 ;  1  Hilliard  on  Torts,  1.  By 
these  last  authors  a  tort  is  described  in  general  as  "  a  wrong  independ- 
ent of  contract."  And  yet,  it  is  conceded  that  a  tort  may  grow  out  of, 
or  make  part  of,  or  be  coincident  with  a  contract  (2  Bouvier  [supra]), 
and  that  precisely  the  same  state  of  facts,  between  the  same  parties, 
may  admit  of  an  action  either  ex  contractu  or  ex  delicto.  Cooley  on 
Torts,  90.  In  such  cases  the  tort  is  dependent  upon,  while  at  the  same 
time  independent  of  the  contract ;  for  if  the  latter  imposes  a  legal  duty 
upon  a  person,  the  neglect  of  that  duty  may  constitute  a  tort  founded 
upon  a  contract.     1  Addison  on  Torts,  13. 

Ordinarily,  the  essence  of  a  tort  consists  in  the  violation  of  some 
duty  due  to  an  individual,  which  duty  is  a  thing  different  from  the  mere 
contract  obligation.  When  such  duty  grows  out  of  relations  of  trust 
and  confidence,  as  that  of  the  agent  to  his  principal  or  the  lawj'er  to 
his  client,  the  ground  of  the  duty  is  apparent,  and  the  tort  is,  in  general, 
easily'  separable  from  the  mere  breach  of  contract.  But  where  no  such 
relation  flows  from  the  constituted  contract,  and  still  a  breach  of  its 
obligation  is  made  the  essential  and  principal  means,  in  combination 
with  other  and  perhaps  innocent  acts  and  conditions,  of  inflicting 
another  and  diflTerent  injury,  and  accomplishing  another  and  difierent 
purpose,  the  question  whether  such  invasion  of  a  right  is  actionable  as  a 
breach  of  contract  onlj',  or  also  as  a  tort,  leads  to  a  somewhat  -diflBcult 
search  for  a  distinguishing  test. 

In  the  present  case,  the  learned  counsel  for  the  respondent  seems  to 
free  himself  from  the  difHculty  by  practically  denying  the  existence 
of  any  relation  between  the  parties,  except  that  constituted  bj'  the  con- 
tract itself,  and  then  insisting  that  such  relation  was  not  of  a  character 
to  originate  any  separate  and  distinct  legal  duty,  argues  that,  therefore, 
the  bare  violation  of  the  contract  obligation  created  merely  a  breach  of 
contract,  and  not  a  tort.  He  says  that  the  several  instruments  put  in 
evidence  showed  that  there  never  had  been  any  relation  between  the 
plaintifi"  and  the  railroad  companj',  except  that  of  parties  contracting  in 
reference  to  certain  specific  subjects,  by  plain  and  distinct  agree- 
ments, for  any  breach  of  which  the  parties  respectively  would  have  a 
remedy,  but  none  of  which  created  any  such  rights  as  to  lay  the  founda- 
tion for  a  charge  of  wilful  misconduct  or  any  other  tortious  act.  Upon 
this  theory  the  case  was  tried.  Ever^'  offfer  to  prove  the  contracts,  and 
especially  their  breach,  was  resisted  upon  the  ground  that  the  complaint, 
through  all  its  long  history  of  plaintiffs  grievances,  alleged  but  a  single 
cause  of  action  and  that  for  a  tort,  and,  therefore,  something  else, 
above  and  beyond  and  outside  of  a  mere  breach  of  contract,  must  be 
shown,  and  proof  of  such  breach  was  immaterial.  From  every  direc- 
tion in  which  the  plaintiff  approached  the  allegations  of  his  complaint, 
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the  same  barrier  obstructed  his  path  and  excluded  his  proof.  Whatever 
may  be  true  of  the  earlier  agreements  between  the  plaintiff  and  the 
railroad  companj-,  and  conceding,  what  seems  probable,  that  the-  evi- 
dence relating  to  them  was  properly  rejected,  on  the  ground  that  they 
left  the  defendant  entirely  at  liberty  to  change  the  site  of  its  depot,  so 
that  such  change  was  in  no  respect  either  unlawful  or  wrong ;  there  was 
yet  a  later  agreement  by  the  terms  of  which  the  defendant  was  bound, 
as  soon  as  praieticable  and  within  a  reasonable  time,  to  restore  the  depot 
to  its  old  location.  The  complaint  explains  the  importance  of  such  resto- 
ration to  the  plaintiff.  It  alleges  that  valuable  property  of  his,  heavily 
mortgaged,  had  depreciated  in  value  in  consequence  of  the  removal  of 
the  depot,  and  could  only  be  restored  to  something  like  its  old  value, 
and  saved  from  the  sacrifice  of  a  foreclosure  In  a  time  of  depression, 
by  the  prompt  return  of  the  depot-  to  its  former  site.  The  complaint 
further  avers,  that  to  secure  this  result,^' the  plaintiff' had  surrendered 
valuable  riparian  rights  to  the  defendant,  but  the  latter,  fully  under- 
standing the  situation,  maliciously  and  wilfully  broke  its  agreement,  and 
delayed  a  restoration  of  the  depot  for  the  express  purpose  of  preventing 
plaintiff  from  being  enabled  to  ward  off  a  foreclosure  of  the  mortgage, 
and  itself  instigated  such  foreclosure  and  caused  the  ultimate  sacriflcei 
For  the  breach  of  this  contract  to  restore  the  depot  within  a  reasonable 
time,  the  plaintiff  had  a  cause  of  action.  But  that  was  not  the  one 
with  which '  he  came  into  Court.  His  complaint  was  for  a  single 
cause  of  action,  and  that  for  a  tort ;  and  what  that  alleged  tort  was,  it 
is  quite  necessary  to  know,  and  in- what  respect,  and  how  it  differs  from 
a  mere  breach  of  contract,  in  order  ■  to-  determine  whether  the  rejected 
proofs  were  admissible  or  not. 

That  a  good  cause  of  action,  sounding  in  tort,  was  stated  in  the  com- 
plaint was  not  denied  upon  the  trial.  .  Neither  by  demurrer  nor  by 
motion  was  the  suCaciency  of  the  complaint  in  any  manner  assailed.' 
The  second  ground  upon  which  a  nonsuit  was  asked  practically  con- 
fessed that  there  was  a  good  cause  of  action  but  merety  a  failures  to 
prove  it.  The  ground  stated  was,  "  Because  the  gist  of  this'action  is 
the  malicious  and  unla-wful  acts  of  the  defendant  in  pursuing  a  scheme 
or  plan  to  injure  the  plaintiff  by  depriving  him  of  his  property,  based 
upon  an  alleged  malreious  violation  of  certain  alleged  contracts ;  but 
the  proof  offered  fails  to  make  out  any  cause  of  action  as  set  forth  in 
the  complaint."  The  opinion  of  the  General  Term  distinctly  concedes 
the  point,  saying  that  the  facts  alleged  made  out  "  a  clear  case  of 
fraud."  And  on  the  present  appeal  the  learned  counsel  for  the  respond- 
ent explicitly  admits,  in  his  brief,  that  it  w-as  competent  for  the  plaintiff, 
under  the  issue  of  fact  joined  by  the  pleadings,  to  give  evidence  of  any 
of  the  alleged  wrongful  acts  charged  in  the  complaint,  as  a  basis  for  the 
claim  of  damages  which  he  asserted.  There  was,  therefore,  something 
■to  try;  something  which  was  susceptible  of  proof ;  a  tortious  act  or 
omission,  or  a  series  of  such  acts  or  omissions,  properly  alleged  in  the 
complaint  and  open  to  the  plaintiff's  evidence.     Why,  he  was  not  per-' 
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mitted  to  have  a  single  one  of  the  forty  questions  put  to  his  witnesses 
answered  becomes,  now,  the  important  inquiry.  It  will  not  be  neces- 
sary to  consider  them  all,  for  many  were  excluded  for  a  defect  in  their 
form,  or  because  totally  immaterial,  or  in  the  exercise  of  the  proper 
discretion  as  to  the  order  of  proof,  but  enough  remain,  and  may  be 
grouped  together,  to  raise  the  serious  question  argued  at  the  bar. 

The  plaintiff  offered  to  show  the  agreement  of  March,  1877,  between 
himself  and  the  railroad  company,  for  the  restoration  of  the  depot  to 
its. original  site  within  a  reasonable  time,  and  the  breach  of  that  agree- 
ment by  the  defendant  company.  The  objection,  put  upon  the  ground 
that  the  offered  proof  was  irrelevant  and  incompetent,  was  sustained 
and  the  evidence  excluded.  The  plaintiff  then  sought  to  show  how 
long  a  time  elapsed,  after  the  execution  of  the  contract,  before  the 
depot  was  re-established  at  the  foot  of  Main  street ;  whether  an  inter- 
val did  occur,  and  how  much  time  elapsed  from  the  date  of  the  contract 
to  the  building  of  the  new  depot,  which  evidence  was  also  excluded  as 
immaterial.  A  series  of  questions  were  further  put,  to  show  what  the 
defendant  did,  if  anything,  in  and  about  procuring  plaintiff's  mortgaged 
property  to  be  sold  and  sacrificed  under  the  mortgage  ;  when  the  fore- 
closure took  place  ;  at  whose  instigation ;  and  at  what  price,  compared 
with  its  real  value,  the  property  was  sold.  These  questions  were 
excluded.  The  plaintiff  also  attempted  to  show  that  the  re-establish- 
ment of  the  depot  at  the  foot  of  Main  street  would  have  largelj'  increased 
the  value  of  his  adjoining  property  covered  by  the  mortgage.  That 
evidence  was  rejected.  The  plaintiff  was  then  asked  if  he  had  an 
interview  with  the  oflScers  of  the  defendant  in.  reference  to  the  removal 
and  the  re-establishment  of  the  depot.  This  question  was  objected  to, 
and  the  only  ground  assigned  was,  "as  it  is  in  writing."  No  proof 
of  that  was  given ;  the  case  shows  nothing  but  the  assertion  of  the 
party  objecting,  and  thereupon  the  witness  was  not  permitted  to  answer 
the  inquiry,  whether  he  had  an  interview,  at  all.  He  was  then  asked 
what  reasons  they  assigned  for  removing  the  depot  and  refusing  to 
bring  it  back,  and  this  was  excluded.  And  in  the  end  the  plaintiff  was 
nonsuited  because  he  had  given  no  proof  of  a  tort  or  a  fraud.  He  now 
insists  that  he  was  first  debarred  from  giving  such  proof,  and  then 
nonsuited  because  he  had  not  given  it. 

The  exclusion  of  proof  of  the  contract  for  re-establishing  the  depot, 
and  the  wilful  and  intended  breach  of  that  contract,  brings  up  for  our 
consideration  the  question  principally  argued.  Such  exclusion  must 
rest  for  its  justification  upon  the  theory  of  the  defendant's  counsel, 
already  adverted  to,  which  we  are  troubled  to  reconcile  with  his  con- 
cession that  a  cause  of  action  was  alleged  in  the  complaint.  At  the 
foundation  of  every  tort  must  lie  some  violation  of  a  legal  duty,  and, 
therefore,  some  unlawful  act  or  omission.  Cooley  on  Torts,  60.  What- 
ever, or  however  numerous  or  formidable,  may  be  the  allegations  of 
conspiracy,  of  malice,  of  oppression,  of  vindictive  purpose,  they  are  of 
•no  avail;  they  merely  heap  up  epithets,  unless  the  purpose  intended, 
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or  the  means  by  which  it  was  to  be  accomplished,  are  showu  to  be 
unlawful.  0'  Callaghan  v.  Cronan,  121  Mass.  114 ;  Mahan  v.  Brown, 
13  Wend.  261.  The  one  separate  and  distinct  unlawful  act  or  omission 
alleged  in  this  complaint,  or  rather  the  onlj'  one  so  separable  which  we 
can  see  may  have  been  unlawful,  was  the  unreasonable  delay  in  restor- 
ing the  depot  to  its  original  location ;  and  that  was  unlawful,  not 
inherently  or  in  itself,  but  solely  by  force  of  the  contract  with  plaintiff. 
The  instigation  of  the  sale  on  foreclosure,  as  a  separate  fact,  may  have 
been  unkind  or  even  malicious,  but  cannot  be  said  to  have  been  unlaw- 
ful. The  mortgagee  had  a  perfect  right  to  sell,  judiciallj'  established, 
and  what  it  might  lawfully  do,  it  was  not  unlawful  to  ask  it  to  do. 
The  act  of  instigating  the  sale  may  ^e  material  and  have  force,  as  one 
link  in  a  chain  of  events,  and  as  serving  to  explain  and  characterize  an 
unlawful  purpose,  pursued  by  unlawful  means ;  but,  in  and  of  itself, 
it  was  not  an  unlawful  act,  and  cannot  serve  as  the  foundation  of  a 
tort.  Randall  v.  Uazelton,  12  Allen,  412.  We  are  forced  back,  there- 
fore, to  the  contract  for  re-establishing  the  depot  and  its  breach  as  the 
basis  or  foundation  of  the  tort  pleaded.  If  that  will  not  serve  the 
purpose  in  some  manner,  by  some  connection  with  other  acts  and  con- 
ditions, then  there  was  no  cause  of  action  for  a  tort  stated  in  the 
complaint.  We  are  thus  obliged  to  study  the  doctrine  advanced  by 
the  respondent,  and  measure  its  range  and  extent.  It  rests  upon  the 
idea  that  unless  the  contract  creates  a  relation,  out  of  which  relation 
springs  a  duty,  independent  of  the  mere  contract  obligation,  though 
there  may  be  a  breach  of  the  contract,  there  is  no  tort,  since  there  is 
no  duty  to  be  violated.  And  the  illustration  given  is  the  common  case 
of  a  contract  of  affreightment,  where,  beyond  the  contract  obligation 
to  transport  and  deliver  safely,  there  is  a  duty,  born  of  the  relation 
established,  to  do  the  same  thing.  In  such  a  case,  and  in  the  kindred 
cases  of  principal  and  agent,  of  lawyer  and  client,  of  consignor  and 
factor,  the  contract  establishes  a  legal  relation  of  trust  and  confidence ; 
so  that  upon  a  breach  of  the  contract  there  is  not  merely  a  broken 
promise,  but,  outside  of  and  beyond  that,  there  is  trust  betraj-ed  and 
confidence  abused ;  there  is  constructive  fraud,  or  a  negligence  that 
operates  as  such,  and  it  is  that  fraud  and  that  negligence  which,  at 
bottom,  makes  the  breach  of  contract  actionable  as  a  tort.  Coggs  v. 
Bernard,  2  Lord  Eaym.  909 ;  Orange  Bank  v.  Brown,  3  Wend. 
161,  162. 

So  far  we  see  no  reason  to  disagree  with  the  learned  counsel  for  the 
respondent  save  in  one  respect,  but  that  is  a  very  important  one. 
Ending  the  argument  at  this  point  leaves  the  problem  of  the  case  still 
unsolved.  If  a  cause  of  action  for  a  tort,  as  is  admitted,  was  stated  in 
the  complaint,  it  helps  us  but  little  to  learn  what  it  was  not,  and  that 
it  does  not  fall  within  a  certain  class  of  exceptional  cases,  and  cannot 
be  explained  by  them.  We  have  yet  to  understand  what  it  is,  if  it 
exists  at  all,  as  a  necessary  preliminary  to  any  just  appreciation  of  the 
relevancy  or  materiality  of  the  rejected  evidence.     The  General  Term, 
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as  we  have  remarked,  described  the  tort  pleaded  as  a  "  clear  case  of 
fraud."  If  that  be  true,  it  cannot  depend  upon  a  fiduciary  or  other 
character  of  the  relation  constituted  by  the  contract  merely,  for  no 
such  relation  existed  ;  and  there  must  be  some  other  relation  not  created 
by  the  contract  alone,  from  which  sprang  the  duty  which  was  violated. 
Let  us  analyze  the  tort  alleged  somewhat  more  closely. 

At  the  date  of  the  contract,  the  complaint  shows  the  relative  situation 
and  needs  of  the  two  parties.  The  railroad  company  desired  to  close 
the  draw  over  the  Nepperhan  river,  and  substitute  a  solid  bridge. 
With  the  growth  of  its  business,  and  the  multitude  of  its  trains  the 
draw  had  become  a  very  great  evil,  and  a  serious  danger.  The  effort 
to  dispense  with  it  was  in  itself  natural  and  entirely  proper.  On  the 
other  hand  the  plaintiff  was  both  a  riparian  owner  above  the  draw,  and 
likely  to  be  injured  in  that  ownership  by  a  permanent  bridge,  and  had 
suffered,  and  was  still  suffering  from  a  severe  depreciation  in  the  value 
of  his  property  near  Main  street  by  the  previous  removal  of  the  railroad 
Station.  The  defendant  was  so  far  master  of  the  situation,  that  it 
could  and  did  shut  up  the  plaintiff  to  a  choice  of  evils.  He  might  insist 
upon  the  draw,  and  leave  his  mortgaged  property  to  be  lost  from  depre- 
ciation, and  save  his  riparian  rights,  or  he  might  surrender  the  latter 
to  save  the  former.  This  last  was  the  alternative  which  he  selected, 
and  the  contract  of  1877  was  the  result.  In  the  making  of  this  con- 
tract there  was  no  deceit  or  fraud,  and  no  legal  or  actionable  wrong  on 
the  part  of  the  defendant.  If  it  drove  a  hard  bargain,  and  had  the 
advantage  in  the  negotiation,  it  at  least  invaded  no  legal  right  of  the 
plaintiff,  and  he  was  free  to  contract  or  not  as  he  pleased.  The  com- 
plaint does  not  allege  that  at  the  execution  of  this  agreement  there  was 
any  purpose  or  intention  of  not  fulfilling  its  terms.  The  tort,  if  any, 
originated  later.  What  remains  then  is  this  :  the  railroad  company 
conceived  the  idea  of  closing  Main  street  to  any  travel  where  it  passed 
their  tracks  at  grade ;  of  substituting  a  bridge  crossing  in  its  stead ; 
and  of  fencing  in  its  track  along  the  street  beneath,  so  as  to  compel 
access  to  the  cars  through  its  depot  in  such  manner  that  the  purchase 
of  tickets  could  be  compelled.  This  in  itself  was  a  perfectly  lawful 
purpose.  The  grade  crossing  was  a  death-trap,  and  the  interest  of  the 
company  and  the  safety  of  individuals  alike  made  a  change  desirable, 
and  the  closing  in  of  the  depot  was  in  no  sense  reprehensible.  But 
there  was  a  difl!iculty  in  the  way.  This  plaintiff  again  stood  as  an 
obstacle  in  the  path.  The  closing  of  Main  street,  though  beneficial  to 
the  company,  was  to  him  and  his  adjoining  property  claimed  to  be  a 
very  serious  injury.  He  declined  to  consent,  except  upon  the  condi- 
tion of  an  award  of  heavy  damages,  and  in  dread  of  that  peril  the 
common  council  refused  to  pass  the  necessary  ordinance.  At  this  point, 
according  to  the  allegations  of  the  complaint,  if  at  all  or  ever,  arose 
the  tort.  It  is  alleged  that  the  defendant,  in  order  to  reach  a  lawful 
result,  planned  a  fraudulent  scheme  for  its  accomplishment  by  unlawful 
means,  and  through  an  injury  to  the  plaintiff,  which  would  strip  him  of 
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his  damages  bj'  a  complete  sacrifice'  of  his  property.  That  plan  was 
executed  in  this  manner.  The  company  wilfully  and  purposely  refused 
to  perform  its  contract.  It  had  built  its  permanent  bridge  over  the 
Nepperhan,  and  so  received  the  full  consideration  of  its  promise  ;  its 
new  depot  was  substantially  finished  and  ready  for  occupation ;  and  no 
just  reason  remained  why  its  contract  should  not  be  fulfilled.  But  the 
company  refused.  It  did  not  merely  neglect  or  delay ;  it  openly  and 
publicly  refused.  The  purpose  of  that  public  refusal  was  apparent.  It 
was  to  drive  the  plaintifTs  mortgagee  to  a  foreclosure :  it  was  to  shut 
out  from  plaintiff  that  appreciation  of  his  property  which  would  enable 
him  to  save  it;  it  was  to  strip  him  of  it, .so  as  to  extinguish  tlie 
threatened  damages,  and  thus  procure  the  assent  of  the  common  council, 
and  get  Main  street  closed.  This  unlawful  refusal  to  perform,  the  con- 
tract, this  deliberate  announcement  of  the  purpose  not  to  restore  the 
depot,  was  well  calculated  to  influence  the  mortgagee  toward  a  fore- 
closure. But  the  defendant's  direct  instigation  was  added.  The  fore- 
closure came ;  the  mortgagee  bid  in  the  property  at  a  sacrifice ;  swiftly 
followed  a  release,  of  damages,  an  ordinance  of  the  coramon  council, 
the  closing  of  Main  street,  and  then  the  restoration  of  the  depot. 

We  are  thus  able  to  see  what  the  tort  pleaded  was.  It  was  not  a 
constructive  fraud,  drawn  from  the  violation  of  a  duty  imposed  by  law 
out  of  some  specific  relation  of  trust  and  confidence,  but  an  actual  and 
aflirmative  fraud ;  an  alleged  scheme  to  accompUsh  a  lawful  purpose 
by  unlawful  means.  There  was  here,  on  the  theory  of  the  complaint, 
something  more  than  a  mere  breach  of  contract.  That  breach  was  not 
the  tort ;  it  was  only  one  of  the  elements  which  constituted  it.  Beyond 
that  and  outside  of  that  there  was  said  to  have  existed  a  fraudulent 
scheme  and  device  by  means  of  that  breach  to  procure  the  foreclosure 
of  the  mortgage  at  a  particular  time  and  under  such  circumstances  as 
would  make  that  foreclosure  ruinous  to  the  plaintiff's  rights,  and  remove 
him  as  an  obstacle  by  causing  him  to  lose  his  propertj',  and  thereby 
his  means  of  resistance  to  the  purpose  ultimately  sought.  In  other 
words,  the  necessary  theory  of  the  complaint  is  that  a  breach  of  con- 
tract may  be  so  intended  and  planned  ;  so  purposely  fitted  to  time,  and 
circumstances  and  conditions  ;  so  inwoven  into  a  scheme  of  oppression  ■. 
and  fraud;  so  made  to  set  in  motion  innocent  causes  which  otherwise 
would  not  operate,  as  to  cease  to  be  a  mere  breach  of  contract,  and 
become,  in  its  association  with  the  attendant  circumstances,  a  tortious 
and  wrongful  act  or  omission. 

It  may  be  granted  that  an  omission  to  perform  a  contract  obligation 
is  never  a  tort,  unless  that  omission  is  also  an  omission  of  a  legal  dutj'. 
But  such  legal  duty  may  arise,  not  merely  out  of  certain  relations  of 
trust  and  confidence,  inherent  in  the  nature  of  the  contract  itself,  as  in 
the  cases  referred  to  in  the  respondent's  argument,  but  may  spring  from 
extraneous  circumstances,  not  constituting  elements  of  the  contract  as 
such,  although  connected  with  and  dependent  upon  it,  and  born  of  that 
wider  range  of  legal  duty  which  is  due  from  every  man  to  his  fellow,  to 
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respect  his  rights  of  property  and  person,  and  refrain  from  invading 
,them  by  force  or  fraud.  It  has  been  well  said  that  the  liability  to  make 
reparation  for  an  injury  rests  not  upon  the  consideration  of  any  reci- 
pracal  obligation,  but  upon  an  original  moral  duty  enjoined  upon  every 
person  so  to  conduct  himself,  or  exercise  his  own  rights  as  not  to  injure 
another.  KerwJiacker  v.  C.  C.  &  C.  B.  JR.  Co.,  3  Ohio  St.  188.  What- 
ever its  origin,  such  legal  duty  is  uniformly  recognized,  and  has  been 
constantly  applied  as  the  foundation  of  actions  for  wrongs  ;  and  it  rests 
upon  and  grows  out  of  the  relations  which  men  bear  to  each  other  in  the 
framework  of  organized  society.  It  is  then  doubtless  true,  that  a  mere 
contract  obligation  may  establish  no  relation  out  of  which  a  separate  or 
specific  legal  duty  arises,  and  yet  extraneous  circumstances  and  condi- 
tions, in  connection  with  it,  may  establish  such  a  relation  as  to  make 
its  performance  a  legal  duty,  and  its  omission  a  wrong  to  be  redressed. 
The  duty  and  the  tort  grow  out  of  the  entire  range  of  facts  of  which 
the  breach  of  the  contract  was  but  one.  The  whole  doctrine  is  accu- 
rately and  concisely  stated  in  1  Chit.  PI.  135,  that  if  "  a  common-law 
duty  result  from  the  facts,  the  party  may  be  sued  in  tort  for  any  neg- 
ligence or  misfeasance  in  the  execution  of  the  contract."  It  is  no 
difficulty  that  the  mortgagee's  agreement  to  give  time,  and  postpone 
the  sale  for  plaintiff's  benefit  was  invalid,  and  a  mere  act  of  grace 
which  could  not  have  been  compelled.  If  it  is  made  plain  that  the 
mortgagee  would  have  waited  but  for  the  fraudulent  scheme  and  con- 
duct of  the  defendant,  that  is  enough.  Benton  v.  Pratt,  2  Wend.  385  ; 
Jiice  V.  Manley,  66  N.  Y.  83.  Nor  is  it  a  difficulty  that  the  injury 
suflfered  was  the  result  of  a  series  of  acts  some  of  which  were  lawful  and 
innocent.    Cooley  on  Torts,  70  ;  JBebinger  v.  Sweet,  1  Abb.  N.  C.  263. 

Assuming  now  that  we  correctly  understand  what  the  tort  pleaded 
was,  and  .which  was  conceded  to  constitute  a  cause  of  action,  it  seems 
to  us  quite  clear  that  the  plaintiff  was  improperly  barred  from  proving 
it  From  the  very  nature  of  the  case  a  fraud  can  seldom  be  proved 
directly,  and  almost  uniformly  is  an  inference  from  the  character  of  the 
whole  transaction,  and  the  surrounding  and  attendant  circumstances. 
Proof  of  the  contract  and  its  breach,  of  the  delay  in  restoring  the  depot 
and  the  reasons  therefor  were  essential  links  in  the  chain.  If  the  proof 
should  go  no  further,  a  nonsuit  would  be  proper,  but  without  these  ele- 
ments the  tort  alleged  could  not  be  established  at  all.  And  so  the 
situation  of  the  parties  as  it  respected  their  several  properties,  the 
existence  of  the  mortgage,  the  agreement  to  postpone  the  sale  were 
elements  of  the  transaction  proper  to  be  shown.  The  plaintiff's  inter- 
view with  the  officers  of  the  defendant  company,  and  their  statement  of 
the  reasons  for  refusing  to  restore  the  depot,  were  improperly  excluded. 
While  we  cannot  know  what  it  was  which  actually  occurred,  it  is  very 
plain  that  their  statement  of  reasons  would  bear  materially  upon  the 
issues  involved. 

We  are  not  concerned  with  the  question  of  the  wisdom  of  the  plain- 
tiff's choice  of  his  form  of  action,  or  of  what  may  result  if  the  cause 
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of  action  pleaded  as  a  tort  shall  be  hereafter  assailed,  instead  of  its 
sufficiency  being  conceded.  It  may  well  be  that  he  has  chosen  the  one 
most  difficult  to  maintain,  and  that  an  action  upon  one  or  more  of  the 
contracts  would  be  less  surrounded  by  difficulties.  But  we  have  nothing 
to  do  with  his  choice.  He  is  entitled  to  prove  his  cause  of  action  if 
he  can. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  costs  to 
abide  the  event. 

All  concur,  except  Rapallo  and  Millke,  JJ.,  not  voting. 

Judgment  reversed. 


INDEX. 


INDEX    TO    VOLUME    II. 


Note.  —  The  figures  refer  to  the  first  page  of  a  case,  except  where  a  hyphen,  or 
the  prefix  "  p."  is  used. 

A. 

ACT   OF   GOD,     (See  Vis  Major.) 
AGISTMENT.     (See  Animal.) 
ANIMAL, 

trespass  on  land  by,  384-401. 

on  unenclosed  land,  common-law  rule,  384. 
departure  from  common  law,  390-397. 
escape  from  owner's  land,  384,  385. 
escape  while  driven  on  highway,  387- 
fencing  statutes,  390. 
agistment,  397-401. 
dog,  trespass  by,  387,  416. 
damage  by,  other  than  trespass  on  land,  401-424. 
following  natural  propensity,  404. 
unusual  propensity,  406-411. 
scienter,  knowledge  of  propensity, 

when  requisite  to  liability,  404-411,  413,  416. 
what  is  proof  of,  411. 
negligence  in  keeping,  when  immaterial,  401,  404. 
aggravation  of  trespass,  413,  416. 

damage  to  persons  while  animal  straying  on  highway,  420-424. 
dog,  damage  by,  407,  416. 
ASSESSOR.    (See  Judicial  Officer.) 
AVOIDABLE  CONSEQUENCES.     (See  Legal  Cause.) 

B. 

BELIEF.     (See  Deceit.) 

BREACH   OF  CONTRACT,   AND  TORT, 

distinction  between,  719-754. 

mere  non-performance  of  contract,  722,  726,  729,  738,  744. 

mere  indebtedness,  p.  743. 

wilful  refusal  to  perform  contract,  744. 

making  refusal  public  with  special  purpose  of  harming  other  party,  744. 

refusing  to  perform  contract,  and  instigating  mortgagee  of  other  party  to 
foreclose,  744. 

breach  of  contract,  a  part  of  a  fraudulent  scheme,  744. 
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BREACH  OF  CONTRACT,   AND  TO^T  — continued. 

tort  arising  after  the  contract,  741. 

contract  and  legal  duty,  when  same  obligation  under,  722,  735. 

election  of  remedies,  722,  735. 

alternative  remedies,  722,  735. 

right  under  contract,  whether  extended  by  suing  in  tort,  719. 

contract  to  do  more  than  legal  duty,  729. 

duty  attaching  to  mere  profession  of  employment,  722,  726. 

custom  of  realm,  duty  founded  on,  720,  731. 

contract  creating  a  relation  out  of  which  a  duty  arises,  p.  750. 

common  carrier,  when  liable  in  tort,  720,  731,  738. 

carrier  refusing  to  deliver  to  consignor  stopping  in  transitu,  733. 

bailee  wrongfully  refusing  to  surrender,  735. 

vendor  delivering  to  second  vendee,  741. 

treasurer  of  town  refusing  to  pay  over  at  end  of  term,  743. 
BUILDING,  OWNER'S  DUTY  OF  CARE.     (See  Trespasser;  Licen- 
see;   Invited    Person;    Public    "Way;    Extra- Hazardous    Occu- 
pations.) 
BUSINESS  VISITOR.     (See  Invited  Person.) 


CARE.  (See  Negligence;  Fire  and  Explosives;  Public  Way;  Tres- 
passer; Licensee;  Invited  Person;  Extra-Hazardous  Occupa- 
tions; Animal.) 

CARRIER.  (See  Imputed  Negligence;  Joint  Wrong-doer;  Breach 
of  Contract.) 

CAUSE.     (See  Legal  Cause  ) 

CHILDREN, 

negligence  of,  187,  189. 

negligence  of  parent  or  custodian,  212-219. 

trespass  by,  257,  272,  274. 

intervening  agency  of,  75. 

(And  see  Infant.) 

CIVIL  REMEDY  AGAINST  FELON.     (See  Felon;  Felony.) 

COMPARATIVE  NEGLIGENCE.     (See  Contributory  Negligence.) 

COMPOUND  CAUSE.    (See  Legal  Cause.) 

CONCEALED  DANGER.   (See  Trespasser  ;  Licensf.e  ;  Invited  Person.) 

CONCEALMENT.     (See  Deceit.) 

CONDITIONS  AND  CAUSES.     (See  Legal  Cause.) 

CONSEQUENCES.     (See  Legal  Cause.) 

CONTRACT.     (See  Breach  of  Contract.) 

CONTRIBUTION  BETWEEN  WRONG-DOERS,   669,  note  1. 

CONTRIBUTORY  NEGLIGENCE,   150-205. 

-the  cause,  in  whole  or  in  part,  of  the  damage,  151,  155,  p.  162,  p.  172-3. 
^failure  to  use  last  clear  opportunity  to  avoid  accident,  150, 151, 155, 160, 163. 
—  plaintiff  alone  present  at  time  of  damage,  150,  p.  170. 
.  defendant  alone  present,  151,  163,  p.  171-172. 
neither  party  present,  153,  p.  174. 
both  parties  present,  155,  p.  171-173. 
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CONTRIBUTORY  NEGLIGENCE  —  continued, 
■"foundation  of  doctrine,  theories  as  to,  167. 
natural  use  of  land,  whether  at  risk  of  damage  from  adjoining  owner's 
negligence,  194,  196,  198. 
-  third  party,  contributory  negligence  of,  91. 
children,  care  required  of,  187,  189. 

defendant's  breach  of  statutory  duty,  effect  of  plaintiff's  negligence,  184. 
defendant's  intentional  battery  of  plaintiff,  defence  of  contributory  negli- 
gence, 191. 
defendant's  deceit,  defence  of  plaintiff's  folly,  527-531. 
'-  comparative  negligence,  174,  176. 
admiralty  rule,  176. 
CUSTODIAN  OF  CHILD, 
negligence  of,  212-219. 

CUSTOMER.    (See  Invited  Person.) 


DAMAGE.   (See  Legal  Cause  ;  Deceit  ;  Joint  Wrong-doers  ;  Nuisance.) 
DANGEROUS  THINGS.     (See  Extra- Hazardous  Occupations;  Fire; 
Explosives;  Animal;  Negligence.) 

DEATH, 

action  for  causing,  572-583. 
whether  it  lies  at  common  law,  572-583.  ' 
husband,  for  death  of  wife,  572. 
wife,  for  death  of  husband,  573. 
father,  for  death  of  son,  573. 
master,  for  death  of  servant,  580. 
reasons  for  common-law  rule,  577. 
criticism  of  common-law  rule,  580. 
admiralty  law,  576. 

DECEIT, 

action  for,  425-561. 

nature  of  representation,  425-446. 

how  differing  from  warranty,  451. 

pecuniary  ability  of  third  person,  425. 

promissory  representation,  437. 

promise  to  do  future  act,  437. 

promise  made  with  intent  not  to  keep  it,  440-442. 

purpose  or  intention,  442. 

opinion,  445. 

statements  by  party,  when  non-actionable,  532-561. 

value,  5.32. 

rental,  534. 

cost,  536. 

law,  544-549. 

general  commendation,  532,  550,  555. 

quality,  550,  555. 

description  involving  matters  of  fact,  550-558. 
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DECEIT  —  continued. 

quantity,  482,  555-561. 
boundaries,  559. 
representation  irot  true  in  fact,  447-451. 

mere  non-disclosure,  450. 

stating  part  of  truth  so  as  to  mislead,  447,  450. 
belief  of  defendant  as  to  truth  of  representation,  451-491. 

scienter,  whether  essential,  451. 

belief  honest,  but  mistaken,  451. 

fraud  and  negligence  distinguished,  456. 

belief  without  reasonable  ground,  456. 

opinion  or  belief,  false  statement  of,  482. 

assertion  as  of  defendant's  own  knowledge,  when  he  is  consciously 
ignorant,  482. 

mere  belief  stated  as  actual  knowledge,  482. 

whether  to  constnie  representation  as  assertion  of  knowledge,  or  only 
as  strong  statement  of  belief,  485. 
intent  that  plaintiS  shall  act  on  representation,  491-510. 

motive,  whether  material,  491,  495. 

representation  not  made  directly  to  plaintiff,  497-510. 

representation  intended  to  be  acted  on, 
by  public,  501,  504. 
by  class  to  which  plaintiff  belongs,  501,  504. 

continuing  representation,  501-508. 

representation  to  stock  exchange,  501. 

prospectus,  456,  504. 

certificate  required  by  statute,  508. 

representation  by  vendor  to  vendee,  with  knowledge  that  chattel  is 
intended  for  use  of  specified  third  person,  497. 
reliance  of  plaintiff  on  representation,  and  damage  thereby,  511-527. 

fraud  without  damage,  511,  514,  526. 

no  damage  incurred  before  suit,  526. 

no  influence  on  plaintiff,  511,  514. 

one  of  several  inducements,  524. 

main  and  substantial  inducement,  515. 

predominant  inducement,  524. 
failure  of  plaintiff  to  use  means  at  his  command  to  detect  falsehood, 
527-531. 

alleged  contributory  negligence,  527. 

plaintiff's  folly,  defence  of,  527. 
party  to  contract,  what  misrepresentations  by  are  non-actionable,  532-561. 

value,  532-534. 

rental,  534-536. 

cost,  536. 

law,  544-549. 

general  commendation,  532,  550,  555. 

quality,  550,  555. 

quantity,  482,  555-561. 

boundaries,  559. 

description  involving  matters  of  fact,  550-558. 

DEGREES  OF  CARE.     (See  Negligence.) 
DILIGENCE.     (See  Negligence.) 


INDEX  TO  VOLUME  II.  761 

DOG.     (See  Animal.) 

DUTY.    (See  Negligence;  Breach  of  Contract.) 
DUTY  TO  NEIGHBOR, 
Brett's  formula,  p.  244. 

E, 

ELECTION  TO  SUE  IN  CONTRACT  OR  TORT.     (See  Breach  of 
Contract.) 

ELECTION  OFFICER.     (See  Judicial  Officer.) 

EXPLOSIVES, 
-•  liability  for,  379-383. 

EXTRA-HAZARDOUS   OCCUPATIONS,  316-367. 
--•Blackburn's  formula,  p.  333. 
non-natural  user  of  land,  pp.  339,  340,  363. 
vis  major,  escape  due  to,  "343. 
third  person,  escape  due  to  tort  of,  349. 
reservoir,  giving  way  of,  316. 
steam-boiler,  explosion  of,  352. 
horse  driven  on  highway,  escaping  from  control,  357. 

(And  see  Fire  ;  Explosives  ;  Animal.) 


F. 

FALSEHOOD.    (See  Deceit.) 

FELON, 

whether  civil  remedy  against  before  termination  of  prosecution,  562-571. 

FELONY, 

civil  remedy,  whether  suspended  or  merged  until  after  prosecution,  562-571. 

supposed  English  rule,  562. 

reasons  for  different  rule  in  America,  568. 

failure  to  prosecute,  not  owing  to  lack  of  diligence,  562. 

assignee  in  bankruptcy,  how  affected  by  failure  of  bankrupt  to  prosecute, 
562. 
FENCES.    (See  Animal;  Contributory  Negligence.) 

FIRE, 

liability  for,  368-379. 

railroad  corporation,  effect  of  charter,  374. 

FRAUD.    (See  Deceit.) 

G. 

GUEST.    (See  Invited  Person  ;  Licensee.) 


H. 


HIGHWAY.    (See  Public  Wat.) 
HUSBAND.    (See  Death.) 
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IDENTIFICATION.    (See  Imputed  Negligence.) 
IMPUTED  NEGLIGENCE,  206-219. 

of  carrier  to  passenger,  206. 

of  pareut  or  custodian  to  child,  212-219. 
in  action  by  child,  212-216. 
in  action  by  administrator  of  child,  218. 
-  in  action  by  parent,  216. 
INDEMNITY, 

to  one  wrong-doer  from  another,  669,  note  1. 
INFANT, 

attempt  to  make  liable  on  contract  by  suing  ip  tort,  719. 
(And  see  Children.) 
INSTRUMENT,  DANGEROUS.    (See  Extba-Hazardous  Occupations; 

Fire  ;  Explosives  ;  Animal.) 
INSURING  SAFETY.    (See  Extra-Hazardous  Occupations.) 
INTENT, 

that  false  representation  should  be  acted  on,  491-510. 
INTERVENING  AGENCIES.     (See  Legal  Cause.) 
INVITED  PERSON, 

duty  of  care  towards,  296-315. 

social  guest,  303. 

attendant  on  religious  conference,  306. 

implied  invitation,  292,  296,  308. 

business  visitor,  292,  296. 

public  impliedly  invited  to  use  way,  p.  295,  308. 


J. 

JOINT  WRONG-DOERS,  669-718. 
who  are,  669-685. 

independent  carriers  colliding  to  damage  of  third  person,  669. 

separate  creditors  causing  simultaneous  arrest,  678. 

separate  collieries  throwing  dirt  into  stream,  681. 

separate  owners  of  continuous  wall  in  dangerous  condition,  684. 
several  damages,  whether  assessable  in  suit  against  joint  wrong-doers, 

686,  688. 
several  or  joint  liability,  689-696. 

of  carriers  in  action  of  tort,  693. 

of  owners  of  real  estate,  695. 

costs  of  separate  actions,  698. 
release  of  one,  697. 

satisfied  judgment  against  one,  698-700. 
unsatisfied  judgment  against  one,  701-712. 
tender  by  one,  710. 
partial  satisfaction  by  one,  712. 
contribution  and  indemnity,  669,  note  1. 

(And  see  Plaintiff's  Own  Wrong.) 
JUDGE.    (See  Judicial  Officer.) 
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JUDGMENT.     (See  Judicial  Officer;  Joint  Wkokg-doers.) 
JUDICIAL   OFFICER, 

immunity  oi,  from  civil  action,  624-668. 
ministerial  acta,  629. 
malicious  and  corrupt  acts,  624,  626. 
jurisdiction,  want  of,  635. 
jurisdiction,  excess  of,  654,  656. 

mistake  of  law  as  to  jurisdiction,  635,  638,  639,  649,  654,  656. 
mistake  of  fact  as  to  jurisdiction,  642. 
effect  of  judge's  decision, 
as  to  mei-its,  645. 

as  to  existence  of  jurisdictional  fact,  645. 
assessor  of  taxes,  how  far  entitled  to  immunity,  659,  661. 
election  officers,  liability  for  honest  mistake  of  judgment,  663,  667. 
JURISDICTION.     (See  Judicial  Officer.) 


K. 
KNOWLEDGE  OF   FALSITY.     (See  Deceit.) 


LAND-OWNER.     (See  Extra-hazardous  Occupations  ;  Public  Way; 

Trespasser  ;   Licensee  ;   Invited  Person.) 
LAW, 

false  representation  of.     (See  Deceit  ) 

LEGAL  CAUSE,  1-96. 
avoidable  consequences, 

avoidable  by  plaintiff,  94,  95. 
avoidable  by  third  person,  69. 
causa  sine  qua  non,  18. 
compound  cause,  91. 
fact  or  law,  question  of,  18,  36. 

intervening  agencies,  when  breaking  causal  connection, 
ordinary  forces  of  nature,  1,  42  note  1,  46. 
extraordinary  forces  o£  nature,  16,  45. 
animals,  3. 

irresponsible  infant,  75. 
involuntary  act  of  third  person,  8. 
involuntary  act  of  plaintiff,  13,  15,  49. 
intentional  act  of  third  person,  70,  72,  74,  80,  83. 
'  negligent  act  of  third  person,  69,  78,  80,  87,  88. 
culpable  act  of  plaintiff.      (See  Contributory  Negligence   and 
Avoidable  Consequences,  ante.) 
probable  consequences,  whether  liability  of  wrong-doer  is  limited  to,  16, 18, 
42,  43,  48,  49,  52,  54,  55,  83. 

communication  of  iire  from  building  first  ignited  to  another  building, 

27-39. 
communication  of  fire  in  other  cases,  39-48. 

illegal  act  resulting  in  consequences  not  reasonably  to  have  been 
expected,  57,  60,  67,  75  (p.  78). 
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LEGAL  CAUSE  —  continued. 

intentional  wrong  resulting  in  consequences  not  reasonably  to  have 
been  expected,  57. 
LEGAL  DUTY.     (See  Negligence;   Breach  of  Contract.) 
LICENSEE, 

duty  of  care  towards,  279-295. 

what  risks  taken  by,  279,  281,  282. 

duty  to  warn,  when,  286. 

visible  defects  at  time  of  license,  279,  281,  282. 

concealed  danger  known  to  licensor,  286. 

negligent  acts  of  licensor,  288. 

license  implied  from  acquiescence,  279. 

licensee,  distinguished  from  invited  person,  281,  292. 

licensee,  distinguished  from  business  visitor,  292. 


M. 

MAKER  OR  VENDOR  OF  CHATTEL, 

whether  liable  for  negligence  to  any  person  other  than  immediate  vendee, 

220-249. 
liability  of  maker  or  vendor, 

to  sub-vendee,  227,  231,  234. 
to  lessee  of  vendee,  220. 
to  contractor  under  vendee,  220. 

to  person  specifically  named  at  sale  as  probable  user  of  chattel,  224. 
to  members  of  class  by  whom  he  contemplated  the  chattel  being  used, 
227,  231. 
liability  of  lessor  to  contractor  under  lessee,  242. 
liability  of  contractor  for  erection  of  hotel  to  guests  of  owner,  239. 
deadly  poison  with  wrong  label,  227. 
patent  medicine,  with  erroneous  directions,  231. 
MASTER.     (See  Death.) 
MEANS  OF  KNOWLEDGE.    (See  Deceit.) 
MERGER  OF  CIVIL  REMEDY.     (See  Felon;  Felony.) 
MINISTERIAL   ACT, 

distinguished  from  judicial,  629. 
MISREPRESENTATION.     (See  Deceit) 
MISTAKE.     (See  Judicial  Officer.) 
MORAL  DUTY.     (See  Negligence.) 
MOTIVE.     (See  Deceit.) 

N. 

NATURAL  USE  OF  LAND.    (See  Extra-Hazardous  Occupations  ) 
NATURE,  FORCES  OF.     (See  Legal  Cause.) 
NEGLIGENCE,  130-149. 

definition  of,  by  Alderson,  p.  132. 

moral  duty,  breach  of,  133. 

legal  duty,  breach  of,  136. 
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NEGLIGENCE  —  continued. 

duty  to  neighbor,  Brett's  formula,  p.  244. 

duty  imposed  on  defendant,  but  not  for  benefit  of  plaintiff,  137. 

care,  standard  of,  130,  139. 

care,  standard  of,  iu  children,  187,  189. 

the  average  prudent  man,  130,  139. 

care,  degrees  of,  142-149. 

(And  see  Contributory  Negligence;  Imputed  Negligence; 
Plaintiff's  own  Wrong  ;  Animal ;  Fire ;  ExPL0s"ivB8 ;  'ExikAy 
Hazardous  Occupations  ;  Maker  or  Vendor  of  Chattel^)  / 

NUISANCE, 

private  action  for  damage  by  public  nuisance,  584-623. 

mere  fa<jt  that  public  right  is  obstructed,  584,  618. 

special  damage  to  the  actionable  degree,  584-619. 

obstructing  access  from  plaintiffs  laud  to  adjacent  public  way,  600,  606. 

obstructing  public  way,  when  plaintiff's  only  means  of  reaching  his  land, 
613. 

obstructing  public  way,  causing  diversion  of  traffic  from  plaintiff's  prem- 
ises, 609,  615,  618,  p.  604-605. 

obstruction  of  plaintiff  while  actually  using  public  way,  585,  587,  589. 

trouble  and  expense  of  removing  obstructions,  592,  595. 

nuisance  deemed  public,  because  affecting  a  large  number  of  individual 
rights,  619. 


O. 


OCCUPANT  OF  LAND  OR  BUILDINGS, 
duty  of,  to  user  of  adjacent  public  way,  250. 
to  trespasser,  254-279. 
to  licensee,  279-295. 
to  invited  person,  296-315. 

OPINION.     (See  Deceit.) 


PARENT.     (See  Imputed  Negligence;   Children;  Death.) 

PERIL,   ACTING  AT.      (See  Extra-Hazardous  Occupations;   Fire; 

Explosives;  Animal.) 
PLAINTIFF'S  OWN  WRONG, 
when  a  bar,  97-129. 

act  illegal,  but  not  a  contributing  cause,  98,  101,  103,  p.  128-129. 
act  illegal  (though  not  negligent),  and  a  contributing  cause,  123. 
plaintiff  and  defendant  mutually  engaging  in  illegal  transaction,  defend- 
ant negligent,  104,  106. 
Sunday  law,  violation  of  by  plaintiff,  109-122,  p.  108-109. 
where  defendant's  act  wilful,  97,  p.  114-115. 

(And  see  Contributory  Negligence.) 

POWDER  MAGAZINE.     (See  Explosives.) 
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PRIVATE  ACTION, 

where  public  nuisance.     (See  Nuisance.) 

PROBABLE  CONSEQUENCES.     (See  Legal  Cause.) 

PROSPECTUS.    (See  Deceit.) 

PROXIMATE  CAUSE.    (See  Legal  Cause.) 

PUBLIC  NUISANCE.     (See  Nuisance.) 

PUBLIC   WAY, 

duty  of  adjacent  owner  towards  traveller  on,  250. 
(And  see  Nuisance.) 

R. 

RELEASE.     (See  Joint  Wkong-doers.) 
RELIANCE.    (See  Deceit.) 
REMOTE   CAUSE.     (See  Legal  Cause.) 
REPRESENTATION.     (See  Deceit.) 

S. 
SCIENTER.     (See  Animal;   Deceit.) 
SERVANT.     (See  Death.) 

SEVERAL  IJAMAGES.     (See  Joint  Wrong-doers.) 
SEVERAL  LIABILITY.     (See  Joint  Wrong-doers.) 
SKILL.     (See  Negligence.) 
SPECIAL  DAMAGE.     (See  Nuisance.) 
SUNDAY.     (See  Plaintiff's  Own  Wrong.) 
SUSPENSION  OF  CIVIL  REMEDY.     (See  Felon  ;  Felony.) 


TENDER.    (See  Joint  Wrong-doers.) 

TORT, 

definitions  of,  criticised,  p  746-747. 
and  breach  of  contract,  distinction  between,  719-754. 
(And  see  Breach  of  Contract.) 
TRESPASS.     (See  Animal.) 

TRESPASSER, 

duty  of  care  towards,  254-279. 

keeping  premises  in  safe  condition,  254. 

when  trespasser's  presence  is  unknown,  257. 

when  trespasser's  presence  is  known,  26.3,  269. 

omission  to  ascertain  whether  there  are  trespassers  present,  265-272. 

retaking  chattels  from  trespasser,  259. 

removing  chattels  of  trespasser,  262. 

trespassers  on  railroad  track,  263-272. 

turn-table  cases,  272,  274. 

children  trespassing,  272,  274,  257. 

premises  specially  attractive  to  children,  272,  274. 
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V. 

VALUE.    (See  Deceit.) 

VENDOR.     (See.  Maker.) 
VIS  MAJOR, 

breaking  of  reservoir  by,  343. 
VOID  JUDGMENT.    (See  Judicial  Officer.) 

W. 
WARRANTY, 

distinguished  from  false  representation,  451. 

WAY.     (See  Public  Way.) 
WIPE.     (See  Death.) 

WRONG-DOER.    (See  Joint  Wrong-doers  ;  Plaintiff's  Own  Wrong; 
Contributory  Negligence.) 
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